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ABSTRACT 
 

 
 

A person’s visual image can be captured in either photographic or video form. There are many 

instances of such visual images being manipulated and disseminated without the consent of the 

human subject featured in the image. Such instances will become even more frequent with 

technological advances. This thesis focuses on New Zealand legal liability for the unconsented 

initial dissemination of manipulated visual images of humans. It examines the extent to which 

existing New Zealand laws protect against such unconsented dissemination, and identifies 

limitations in the current New Zealand legal framework and ways in which identified 

limitations could be addressed.  

 

I begin this thesis by identifying different actors who have interests in relation to unconsented 

manipulated images. Next, I offer a new taxonomy of manipulated human images based on 

clarity of manipulation and perceived subject consent. Applying these taxonomic categories, I 

then go on to analyse a range of existing New Zealand laws and to evaluate the extent to which 

they afford protection against unconsented initial dissemination of manipulated human images. 

To this end, initially addressed are laws uncertain in their applicability to manipulated images 

or only useful in limited contexts. I then analyse New Zealand laws with broader potential. 

These laws are applied to image-manipulation scenarios to illustrate contexts where they can 

and cannot provide protection. From this analysis, I develop a summative evaluation of these 

laws and their limitations. This summative evaluation reveals that while the existing New 

Zealand legal framework is appropriate for many image-manipulation scenarios, certain 

limitations still exist that could benefit from law reform. Accordingly, I propose 

recommendations for law reform and future legal research, drawing on relevant laws from other 

jurisdictions. Two reforms to existing New Zealand laws are proposed, both of which could 

afford protection to subjects’ interests with respect to manipulated images while accounting for 

interests of other actors identified at the start of the thesis.  
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CHAPTER 1 

INTRODUCTION 

 

“Because visual images have a perceived authority in the mind of the public for 

accurately conveying factual information, altered images have a substantial ability to 

harm the subjects of those photographs and to mislead the public.”1 

 

 

1.  Unconsented Manipulation of Human Images: An Overview  

 

In the past, convincingly changing a photographed visual image required much time and 

labour.2 Other more obvious changes were usually physical alterations, such as drawing a 

moustache on a photographed face or gluing on a photo of a different person’s head. With 

emerging technological developments, the potential for image-manipulation is now both 

more sophisticated (in terms of degree of alteration possible) and more simple (in terms of 

ease of manipulation software). Distribution of manipulated images can also be faster and 

broader with the internet.  

 

There are many instances of a person’s visual image being manipulated and distributed 

without their consent. This often occurs to people in the public eye, such as entertainers and 

politicians. In 2006 a New Zealand newspaper published a manipulated photo composed of 

film director Lee Tamahori’s head and a Wellington performer’s body.3 A more recent 

example from 2015 involved American actress Zendaya, whose photo was published by a 

magazine with her body altered to look slimmer.4 In the ‘fake news’ context, manipulated 

images are used to illustrate events that never in fact occurred. A photo that purported to 

show U.S. presidential candidate John Kerry with actress Jane Fonda at a rally against the 

                                                           
1 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA J L & Arts 143 at 186. 

2 For examples of manipulated photography from the 1840s until the early 1990s, see Mia Fineman Faking It: 

Manipulated Photography Before Photoshop (Metropolitan Museum of Art, New York, 2012). As Fineman 

notes, the first permanent photograph was produced in 1826 and Adobe Photoshop was first released in 1990. At 

20, 42.   

3 Kristian South “Tamahori Shock New Sex Claims” Sunday News (New Zealand, 5 February 2006) at 1-3. The 

manipulation was identified in Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 

2006) at 3. This example is further detailed in Chapter 3 of this thesis. 

4 See Zendaya (@zendaya) (21 October 2015) <www.instagram.com/p/9FV2sdJmOk>.   
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Vietnam War was in fact manipulated: an image of Fonda had been merged with a separate 

one of Kerry.5 This manipulated photo first appeared on a news website and reportedly 

alienated Vietnam War veterans from Kerry’s 2004 presidential campaign.6 Unauthorised 

manipulation is not, however, limited to ‘celebrity’ images: it could happen to anyone. An 

example from New Zealand is a real estate dispute that included photos altered by elongating 

the subjects’ noses, implying they were liars.7 

 

Such unconsented manipulation will become even more frequent with technological 

advances. While the preceding examples all concerned still photographs, the ability to 

generate altered images in video form is increasing. Many of these manipulated videos are 

pornographic, featuring the face of one woman superimposed onto the body of an actress in a 

pornographic video. In December 2017, several such videos with Hollywood actresses’ faces 

were reported to be online.8 A year later, the Washington Post reported that the face of 

Scarlett Johansson was “superimposed into dozens of graphic sex scenes over the past year” 

and that one such video (falsely described as a real ‘leaked’ video) had over 1.5 million views 

on a pornographic website.9 Similar fake pornographic videos have been made of Indian film 

actresses.10 Such videos are also created using the faces of non-celebrities. The Washington 

Post mentioned pornographic manipulated videos of “women far from the public eye” with 

their facial images sourced from social media.11 Manipulated videos also arise in the ‘fake 

news’ context: such as with an image of an American student who survived the school 

shooting in Parkland, Florida. An online video showing the student tearing up a paper with a 

bullseye target was manipulated to look like she was tearing up the U.S. Constitution.12  

                                                           
5 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in 

“Altered Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>. This example is further detailed in Chapter 3. 

6 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken”, above n 

5.  

7 Real Estate Agents Authority (CAC 301 and 304) v Tucker [2016] NZREADT 65; [2017] NZREADT 47; 

Tucker v Real Estate Agents Authority [2017] NZHC 1894. This example is further detailed in Chapter 3. 

8 Samantha Cole “AI-Assisted Fake Porn Is Here and We’re All Fucked” (12 December 2017) Motherboard 

<https://motherboard.vice.com>. 

9 Drew Harwell “Fake-porn videos are being weaponized to harass and humiliate women: ‘Everybody is a 

potential target’” The Washington Post (online ed, Washington, 30 December 2018). 

10 “The Indian actress who hit back after being Photoshopped into porn” (21 March 2016) BBC 

<www.bbc.com>. 

11 Harwell, above n 9. 

12 See Robert Chesney and Danielle Citron “Deep Fakes: A Looming Challenge for Privacy, Democracy, and 

National Security” (14 July 2018) Social Science Research Network <www.ssrn.com> at 2-3.  
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The term ‘deepfake’ has been used to describe this type of manipulated video.13 The precise 

definition of ‘deepfake’ has varied. Robert Chesney and Danielle Citron use the term “as a 

shorthand for the full range of hyper-realistic digital falsification of images, video, and 

audio.”14 Other commentators seem to narrow it to video or audio (not still images),15 or even 

just video.16 Another seeming uncertainty is the extent to which a ‘deepfake’ must be realistic 

or have the potential to deceive viewers.17 However, one point of scholarly agreement, at 

least at present, is that material termed ‘deepfakes’ are those created using sophisticated 

artificial intelligence techniques.18 An early use of such technology was reportedly by a New 

Zealander; this was based on an algorithm to add or remove smiles in photos and was 

subsequently used in a (non-pornographic) video.19  

 

In this thesis, the term ‘deepfake’ is used to refer to manipulated videos. In addition, in 

relation to all manipulated visual images (both photo and video), the following terms are used 

in this thesis: 

- The terms ‘visual images’20 and ‘images’ refer to photographs and the visual elements 

of videos. 

- An ‘image-subject’ or ‘subject’ is a human who is visible in a visual image. 

                                                           
13 The pseudonym ‘deepfakes’ was used by the Reddit user who uploaded celebrity fake pornography as 

reported in 2017. Cole, above n 8. This username ‘deepfakes’ has been described as a portmanteau of ‘fake’ and 

‘deep learning’ artificial intelligence. James Vincent “Why we need a better definition of ‘deepfake’” (22 May 

2018) The Verge <www.theverge.com>. 

14 Chesney and Citron, above n 12, at 3-4. 

15 Marc Jonathan Blitz “Lies, Line Drawing, and (Deep) Fake News” (2018) 71 Okla L Rev 59 at 62 (describing 

deepfakes as “generally video or audio creations”). 

16 See Douglas Harris “Deepfakes: False Pornography is Here and the Law Cannot Protect You” (2019) 17 

Duke L & Tech Rev 99 at 99; Holly Kathleen Hall “Deepfake Videos: When Seeing Isn’t Believing” (2018) 27 

Cath U J L & Tech 51 at 57. 

17 See Vincent, above n 13. 

18 See Vincent, above n 13. Although a discussion of the technology is beyond the scope of this thesis, useful 

descriptions are available in: Chesney and Citron, above n 12, at 5-7; Harris, above n 16, at 101.  

19 Max Towle “Deepfakes: When seeing is no longer believing” (18 May 2018) Radio New Zealand 

<www.radionz.co.nz>. According to this article, Victoria University of Wellington design researcher Tom 

White developed Twitter bot ‘SmileVector’ in 2016 and one of his students used his algorithm to create a video 

placing a real face on an animated one, which White described as one of the earliest examples of a deepfake. 

20 The term ‘visual images’ was used to refer to both photographs and videos in Winick, above n 1. The New 

Zealand Court of Appeal used ‘visual images’ to refer to video images in Mafart v Television New Zealand Ltd 

[2006] 3 NZLR 534 (CA) at [14].  
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- A ‘source’ image is the original (non-manipulated) image that is subsequently 

manipulated. 

- The phrases ‘manipulated image’, ‘altered image’ and ‘image-manipulation’ are used 

interchangeably. These terms refer to photographs and videos containing a change in 

relation to the human subject in the source image. The scope of manipulated images 

examined in this thesis will be further detailed later in this chapter.  

- A ‘head-swapped’ image is a specific type of manipulated image. As defined in 

previous work by this author,21 head-swapped images feature one person’s head and a 

different person’s body as a result of combining portions of two different source 

images. For instance, the head portion of Person X is superimposed onto the body 

portion of Person Y. The result is a ‘head-swapped’ image purporting to show X’s 

head on Y’s body.  

  

Technological tools alone—absent legal enforcement—may not be able to prevent image-

manipulations. Although several online platforms have banned pornographic deepfakes,22 it 

was noted earlier this year that many of these videos are still online.23 Other commentary has 

remarked that “[f]or now … it would be foolish to trust that technology will deliver a 

debunking solution that is scalable and reliable enough to significantly minimize the harms 

deep fakes might cause.”24  

 

Since it is difficult to practically prevent unconsented dissemination of manipulated images, 

an ensuing question is the possibility of legal deterrence or redress when a subject is featured 

in a manipulated image without their consent. That is what this thesis seeks to examine in the 

context of New Zealand law, as further specified in the next section. 

 

 

 

 

                                                           
21 S Che Ekaratne “Head-Swapped Photographs & Copyright: A New Zealand Perspective” (2017) 23 Canta LR 

39 at 40. This article used the term ‘head-swapped’ in relation to photographs only. This thesis expands use of 

the term to all visual images (both photographs and videos). 

22 See Harris, above n 16, at 101-102; Hall, above n 16, at 57-58. 

23 Harris, above n 16, at 102. 

24 Chesney and Citron, above n 12, at 31. 
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2.  Scope of this Thesis 

 

This thesis focuses on liability under New Zealand law for the unconsented initial 

dissemination of manipulated visual images of humans.  

 

In particular, it examines: 

 The extent to which existing New Zealand laws protect against the unconsented initial 

dissemination of manipulated visual images of humans;  

 Limitations in the current New Zealand legal framework with regard to such 

protection; 

 Ways in which any identified limitations could be addressed, taking into account the 

interests of relevant actors. 

 

2.1.  Liability under New Zealand law 

The main focus of this thesis is New Zealand law. Other jurisdictions’ laws are discussed in 

relevant sections: in particular, the recommendations25 draw on relevant laws enacted in other 

jurisdictions, and the chapter on New Zealand copyright law26 includes comparative analysis 

of American fair use doctrine. These and any other comparative analyses are designed to 

further the main analysis with regard to the New Zealand legal framework. While the main 

focus of the thesis is liability under New Zealand law, remedies that are especially useful for 

image-manipulation (such as corrections) are discussed where relevant.27  

 

2.2.  Manipulated visual images of humans 

As noted previously, the terms ‘visual images’ and ‘images’ in this thesis refer to 

photographs and the visual elements of videos.  Manipulation of sound elements of videos 

(such as voice alteration) are not examined in this thesis. This is partly due to length 

considerations, as the legal analysis for manipulated visual images alone can be complex 

under some areas of law. Also, realistically manipulated video (such as in deepfakes) is a 

relatively recent phenomenon due to technological advancements, and existing New Zealand 

                                                           
25 Chapters 14-15. 

26 Chapter 6. 

27 For example, in Chapters 9-12.  
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case law on manipulated images is in relation to still photographs, not video.28 The potential 

for future research into voice elements is noted in Chapter 15. 

 

For purposes of this thesis, if a visual image is ‘manipulated’ it contains a change in relation 

to the subject in the source image: such as by changing or replacing parts of the subject’s 

body, or altering clothing or objects in connection with the subject. Such changes are made to 

direct representations of human bodies, and are thus more directly linked to a person’s 

identity than cartoons, drawings, and virtual avatars.29 As William Mitchell has pointed out:30 

 

The photograph’s air of reality makes a difference here: a digitally manipulated 

photograph showing a prominent politician in a compromising or damaging situation 

has a very different effect from that of a drawn cartoon showing exactly the same thing.  

 

Given this emphasis on the human body, changes that do not alter the context of the human 

subject (such as resizing or cropping) are not the focus of this research. This is especially 

relevant for internet ‘memes’.31 Many memes do not involve any alteration to a human image 

but are rather non-manipulated images with an added text caption.32 Such memes are not 

considered manipulated images for this thesis; whereas memes that do contain alterations in 

relation to a human subject would be so considered. Also excluded from this research are 

entirely synthetic or computer-generated images that do not source any real-life human image 

at all.33  

 

                                                           
28 See Chapter 3. 

29 As Nicole Moreham observes, a photo or video “enables the observer to see the subject for him or herself” 

whereas in a sketch or description the subject “could only ever be seen through the ‘filter’ of someone else’s 

impressions”. NA Moreham “Privacy in Public Places” (2006) 65(3) Cambridge LJ 606 at 614. 

30 William J Mitchell The Reconfigured Eye: Visual Truth in the Post-Photographic Era (The MIT Press, 

Cambridge, 1992) at 55. 

31 See definition of “meme” (noun): “An image, video, piece of text, etc., typically humorous in nature, that is 

copied and spread rapidly by Internet users, often with slight variations.” Oxford Dictionaries (2019) 

<https://en.oxforddictionaries.com>. 

32 See definition of “image macro” (noun): “(on the Internet) a photographic image on which a humorous 

caption or catchphrase has been digitally superimposed.” Oxford Dictionaries (2019) 

<https://en.oxforddictionaries.com>.  

33 For an analysis of New Zealand laws relevant to virtual avatars in online games’ synthetic worlds, see Scott 

Holdaway “I Don’t Know the Name, But the Avatar Sure Rings a Bell… An Analysis of the Law Relevant to 

the Appearance of Representations of Personality in Cyberspace” (2007) 13 Canta LR 1. See also the discussion 

below of the “Perception Inception” Report. 
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An ensuing question is to what degree the human subject needs to be identifiable, and to 

whom. Image-subjects within the scope of this thesis are those who are identifiable as a 

principal subject in the manipulated image, including to themselves.34 This framing of the 

relevant subject is based on Susan Corbett’s proposal that New Zealand copyright in a 

photograph should be jointly owned by the subject/s and the photographer when “the human 

subject or subjects are clearly identifiable as being the principal subject of the photograph.”35 

For this concept of ‘principal subject’ Corbett drew on36 a Canadian Supreme Court decision 

holding that publication of a non-manipulated photo infringed the right to respect for private 

life under the Quebec Charter of Human Rights and Freedoms.37 The Court observed that the 

balance with freedom of expression would result differently in other contexts, including if a 

person is not the photograph’s principal subject such as in a crowd scene.38 This idea of 

‘principal subject’ is also useful for manipulated images. For instance, imagine a photo 

showing a politician at an event in front of a crowd, in which the principal subject, based on 

context, is the politician. Imagine further that the only manipulation is blurring the crowd’s 

faces. There is not much harm to the crowd-subjects arising from that manipulation. This may 

also be a desirable way to account for news reporting interests. Thus, in many situations the 

limitation to principal subjects can be useful. 

 

2.3.  Unconsented initial dissemination 

The thesis limits its analysis to manipulated images disseminated without the image-subject’s 

consent. The relevant consent is therefore that of the subject, not of the photographer or other 

creator of the source image. Manipulated images disseminated with the subject’s consent are 

therefore outside the scope of this thesis.  

 

A subject may have consented to dissemination of the source image, but may not desire it to 

be circulated in manipulated form. Another type of unconsented dissemination is when the 

                                                           
34 For further discussion of the choice to include identifiability “including to themselves” see Chapter 2. 

35 Susan Corbett “The case for joint ownership of copyright in photographs of identifiable persons” (2013) 18 

MALR 330 at 348. She suggests exceptions for professional commissioned photographs and when there is an 

outweighing public interest in freedom of information. At 332 n 16, 348-349. This joint ownership suggestion is 

discussed in Chapter 14 of this thesis. 

36 At 337-338, 348. 

37 Aubry v Éditions Vice-Versa Inc [1998] 1 SCR 591. The photo was of a teenager sitting in a public place and 

was published in a magazine without her consent. The court balanced two rights: Quebec Charter of Human 

Rights and Freedoms ss 3 (freedom of expression) and 5 (right to respect for private life).  

38 See Aubry, above n 37, at [57]-[59].  
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subject has consented to some form of distribution of an altered image, but the altered image 

has been distributed beyond the scope of that consent. An example would be a manipulated 

photo circulated as a joke among a small group of friends. The subject may have consented to 

this but not to anything beyond this small-group circulation.39  

 

The restriction to ‘initial dissemination’ is also important. ‘Dissemination’ refers to enabling 

the manipulated image to be viewed either by the image-subject or by others. Accordingly, 

sending the manipulated image only to the subject counts as dissemination for purposes of 

this thesis. Legal liability considered within the scope of this thesis is for the initial 

unconsented dissemination of a manipulated image. As later chapters will demonstrate, due to 

the nature of altered images there are already difficulties attaching legal liability for initial 

unconsented dissemination. Without liability for actors at those initial stages, liability for 

others would be either impossible or extremely difficult. For example, if the initial 

unconsented dissemination is not defamatory, subsequent dissemination of the same image is 

also not defamatory.40 If the initial image-manipulation does not infringe copyright, other 

actors cannot be liable for secondary copyright infringement regarding the same image.41  

 

Liability for subsequent dissemination or otherwise dealing with a manipulated photo would 

follow relevant rules in the applicable area of law. These rules would usually not be applied 

differently to manipulated images as against to non-manipulated images. For example, Person 

A could create and initially disseminate a manipulated photo by e-mail to two people: B and 

C. B could then download that manipulated photo, print it, and share the hard copy with her 

colleagues. The question of A’s potential liability is within the scope of this thesis. A could, 

for instance, have defamed the subject of the photo. The liability of B and others is not within 

the scope of this thesis. This is because their liability is not dependent on the image-

manipulation. B could be liable for republishing a defamation, but the legal analysis of such 

liability would not be any different from when B republishes a non-manipulated photo, a 

                                                           
39 This parallels Moreham’s argument that privacy of those in public places can be breached by disseminating 

information to a wider audience than originally present in the public place. This is because such wider exposure 

prevents the person choosing how to reveal herself to others. Moreham, above n 29, at 617-620.  

40 This example assumes that both initial and subsequent dissemination are not eligible for the consent defence. 

New Zealand defamation law as relevant for image-manipulation is discussed in Chapter 10. 

41 For example, for secondary copyright infringement by importation the imported object must be “an infringing 

copy of the work”. Copyright Act 1994, s 35(1)(a). Secondary infringement of copyright usually requires a 

mental element such as knowing or having reason to believe infringement exists. See ss 35-39. New Zealand 

copyright law as relevant for image-manipulation is discussed in Chapter 6. 
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sound recording, or a text-only article.42 The relevant rules in New Zealand defamation law 

would apply; and any changes to those legal rules would likely affect all types of defamatory 

material (images, text, sound) in the same way. Similarly, if Person A manipulates a photo 

and shares it on Twitter, that would be an initial dissemination and this thesis will address 

which laws could prevent this kind of activity. In contrast, the liability of anyone who 

retweets A’s tweet would not be examined. That is not initial dissemination and the relevant 

rules are unlikely to apply any differently from how they would apply to a text-only retweet 

or a retweet of a non-manipulated photo. For similar reasons, issues such as vicarious 

liability, hyperlinking, and the liability of internet service providers or social media platforms 

are not examined in this thesis.  

 

Therefore, the potential defendants in this research context are initial disseminators of 

manipulated photos.  

 

2.4.  The range of applicability 

In delineating the scope of this research, an assumption has been made that any appropriate 

legal protections would ideally be applicable to a broad group of people and contexts—to 

both celebrities and non-celebrities, and to both online and offline uses. While there may not 

be universal agreement that this is what should be protected, such a broadly-defined scope 

accounts for the diversity of persons who face these situations in real life. In this thesis, the 

term ‘celebrities’ denotes individuals generally identifiable due to their presence in the media 

or online. The term ‘non-celebrities’ refers to all other individuals, with an understanding that 

sometimes celebrity/non-celebrity status may not always be clear-cut.43 The thesis accounts 

for unauthorised initial dissemination in commercial contexts (such as in advertisements) as 

well as in non-commercial contexts (such as in social media). This takes into the account the 

real-life harms caused in non-commercial contexts, particularly to young people using social 

media. 

 

 

                                                           
42 The legal rules for republication of defamation are mentioned in Chapter 10. 

43 See Graeme Dinwoodie and Megan Richardson “Publicity right, personality right, or just confusion?” in 

Megan Richardson and Sam Ricketson (eds), Research Handbook on Intellectual Property in Media and 

Entertainment (Edward Elgar, Cheltenham, 2017) 425 at 428 (noting that “the category of who may be a 

celebrity seems to be expanding”). 
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The above can be laid out as follows: 

 

Liability under New Zealand law for: 

- initial dissemination  

(both online and offline) 

(in both commercial and non-commercial contexts)  

- of manipulated visual images of humans 

                                (whether celebrities or non-celebrities) 

- without the consent of the image-subject/s. 

 

 

Unless otherwise indicated, the law is stated on the basis of materials available as of 15 May 

2019.  

  

 

3.  Existing Academic Literature  

              

There has been academic research on how the laws of other jurisdictions (besides New 

Zealand) would deal with manipulated images. For instance, there is scholarship from the 

perspectives of American and Australian law about manipulations that slim or otherwise 

‘beautify’ images of celebrities.44 Recent commentary exists on American laws relevant to 

deepfakes,45 as well as earlier research on other manipulated human images under American 

law.46 Other scholarship includes commentary on manipulated images under English law47 

and Australian law.48 

                                                           
44 Of the following, the article by Krawitz is from an Australian legal perspective; the others mainly focus on 

American law: Nicole Hunter “Beauty is in the Eye of the Retoucher: Why Photoshopped Magazine Images 

Require Regulation” (2011) 33 Women’s Rts L Rep 82; Logan A Forsey “Towards a Workable Rubric for 

Assessing Photoshop Liability” (2013) Seton Hall University, Law School Student Scholarship Paper 222; 

Marilyn Krawitz “Beauty is only photoshop deep: Legislating models’ BMIs and photoshopping images” (2014) 

21 J L & Med 859; Stephanie Crosson “Photoshop Flawless: Is Excessive Digital Alteration of Commercial 

Photography Fraud and Deceptive Advertising?” (2014-2015) 20 Nexus: Chapman’s J L & Policy 67; Ashley 

Brown “Picture [Im]Perfect: Photoshop Redefining Beauty in Cosmetic Advertisements, Giving False 

Advertising a Run for the Money” (2015) 16 Tex Rev Ent & Sports L 87. 

45 See above nn 14-16. 

46 Winick, above n 1; John Gastineau “Bent Fish: Issues of Ownership and Infringement in Digitally Processed 

Images” (1991) 67 Ind LJ 95; Jon Lawrence Dartley “Lost Horizons?: Tortious and Philosophical Implications 

of Computer Imaging” (1993) 19 Rutgers Computer & Tech LJ 199; Lisa Byrne Anastasio Potter “Altered 

Realities: The Effect of Digital Imaging Technology on Libel and Right of Privacy” (1995) 17 Hastings Comm 

& Ent LJ 495; Carissa Byrne Hessick “The Right of Publicity in Digitally Produced Images: How the First 

Amendment is Being Used to Pick Celebrities’ Pockets” (2002) 10 UCLA Ent L Rev 1; Jessica L Williams-
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By contrast, academic research on unconsented use of human images under New Zealand law 

has mostly focused on non-manipulated images, particularly of sportspersons.49 The 

applicability of New Zealand laws to manipulated images of humans has seldom been 

investigated, and no literature was found50 to comprehensively address the scope of research 

undertaken for this thesis.  

 

Most academic references to New Zealand law and manipulated human images are in sources 

whose focus is on broader topics. In a textbook on New Zealand intellectual property law, 

Susy Frankel has noted that due to how copyright infringement by adaptation is statutorily 

defined in New Zealand,51 this form of infringement is unavailable for manipulated 

photographs.52 An article by Susan Corbett, focusing mainly on New Zealand law, proposed 

that copyright in photos of identifiable principal subjects should be jointly owned by the 

photographer and the subject/s.53 Although the article mainly discusses non-manipulated 

photos, it notes in relation to the proposed reform that: “[t]he subject has good reason for 

                                                                                                                                                                                     
Vickery “A (Thigh) Gap in the Law: Addressing Egregious Digital Manipulation of Celebrity Images” (2018) 

34 Ga St U L Rev 795.  

47 Christina Michalos “Virtual actors and the law: protection provided by intellectual property law against use of 

computer-manipulated images of performers” (1997) 8(6) Ent LR 205; Peter Jones “Manipulating the law 

against misleading imagery: photo-montage and appropriation of well-known personality” (1999) 21(1) EIPR 

28; Karina O’Rourke “Integrity on the web” (2012) 34(12) EIPR 815 at 815, 818-819; Jason Raeburn (Editorial) 

“AI, computer vision and English law: time to face (augmented) reality” (2017) 12(12) J of Intellectual Property 

Law & Practice 957. 

48 Krawitz, above n 44; Eugenia Georgiades “The Legal Protection of Personal Images Shared on Social 

Networks in Australia” (PhD Dissertation, Griffith University, 2016) at 75, 86-87, 98-100, 139; Eugenia 

Georgiades “The limitation of copyright: sharing personal images on social networks” (2018) 40(4) EIPR 230 at 

236, 240-242. 

49 Commentary specific to non-manipulated sportspersons’ images include: Jeremy Finn “Endorsement Passing 

Off: a Suspect Weapon for Sports Celebrities” in Elizabeth Toomey (ed) Keeping the Score: Essays in Law and 

Sport (Centre for Commercial & Corporate Law Inc, Christchurch, 2005) 11; Rob Batty “Unauthorised 

Commercial Exploitation of Sporting Personae” (2010) 16 NZBLQ 40; Cheyenne Conroy-Mosdell “Sports law 

in New Zealand: the prospect for a statutory right of publicity for sports celebrities” (2016) 97 The ANZSLA 

Commentator 43. For commentary on non-manipulated images not limited to sportspersons, see: Corbett, above 

n 35; Sandra King “Can Passing Off in New Zealand Expand to Accommodate Protection For Personal 

Images?” (1998) 8 Auckland U L Rev 857; Susy Frankel “The Copyright and Privacy Nexus” (2005) 36 

VUWLR 507; NA Moreham “Privacy in public places” [2006] NZLJ 265; S Che Ekaratne “Stealing 

surveillance: Prosecuting misuses of non-covert CCTV in New Zealand” (2016) 21 MALR 294. 

50 As of 15 May 2019.  

51 This form of infringement is only possible for literary, dramatic and musical works. Copyright Act 1994, 

ss 16(1)(g), 34.  

52 Susy Frankel Intellectual Property in New Zealand (2nd ed, LexisNexis, Wellington, 2011) at 282. 

53 Corbett, above n 35. This joint ownership suggestion is discussed in Chapter 14 of this thesis. 
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preferring that her image should not be modified or adapted in any way by others.”54 There is 

similar brief mention in Sandra King’s article discussing passing off’s applicability to 

personal images: that “[i]deally, the celebrity wishes to prevent any unauthorised appearance 

of his or her image, altered or not.”55 The New Zealand Law Commission has recognised that 

manipulated digital images can inflict emotional distress.56 In 2012 the Commission noted 

that Netsafe was aware of New Zealand instances of such behaviour;57 however, no specific 

examples of New Zealand manipulated images were provided. Given the broader scope of all 

these sources, their treatments of manipulated images are necessarily brief. They accordingly 

do not engage in in-depth analysis of the New Zealand legal framework in relation to 

manipulated human images. 

 

A smaller subset of literature engages in more depth, but only with copyright law and without 

addressing the issue of subject consent. Karli Menary has argued for a U.S.-style fair use 

exception in New Zealand copyright law for works (including artworks) that use aspects of 

other works (including photos).58 Work by Kari Schmidt has also recommended changes to 

New Zealand copyright law to aid such art.59 Since these articles are concerned with 

copyright law, they discuss copyright and other interests of creators such as artists and 

photographers. They do not analyse interests of the subjects whose images appear in photos 

used by those creators. Chapter 6 of this thesis discusses the U.S. fair use copyright defence 

in relation to manipulated images, including case law discussed by Menary and Schmidt. 

However, this thesis also explores other laws besides copyright. It also addresses image-

subjects’ interests in relation to unconsented manipulated images—including in its discussion 

of copyright law. 

 

                                                           
54 Corbett, above n 35, at 343. 

55 King, above n 49, at 873.  

56 Law Commission Harmful Digital Communications: The adequacy of the current sanctions and remedies 

(NZLC MB3, 2012) at [2.51].   

57 At [2.51], quoting a submission by Netsafe.  

58 Karli Menary “New Zealand Copyright Law and Transformative Works” (2013) 93 IPF 29.  

59 Kari Schmidt “Appropriation in the Fine Arts: Fair Use, Fair Dealing and Copyright Law” (2015) 3 NZ Law 

Students’ J 381; Kari Schmidt “Appropriation Art: Fair Use, Fair Dealing and Copyright Law” (2015) 7 NZIPJ 

249. 
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A publication by the author of this thesis does address subjects’ interests in relation to New 

Zealand copyright law and manipulated photos.60 It suggests an approach for copyright 

infringement analysis of ‘head-swapped’ photographs. This approach is further explored and 

expanded in relation to other types of manipulated images in Chapter 6.  

 

The May 2019 “Perception Inception” Report by Curtis Barnes and Tom Barraclough61 

contains some relevant material but does not comprehensively address the scope of this 

thesis.  This New Zealand report “investigated the technologies, scientific materials, and law 

associated with synthetic media.”62 According to the Report, “[s]ynthetic media is a ‘family 

of technologies’”63 that “share the common capacity to … ‘make it look like something 

happened when it didn’t’”64. This Report’s scope and focus are different from this thesis for 

several reasons. First, this thesis is concerned with visual images of humans: in both video 

and still-photographic form. The “Perception Inception” Report is concerned with ‘synthetic 

media’ as quoted above. Some ‘synthetic media’ (such as audio recordings and images of 

non-humans) would not be relevant for this thesis; and some images within the scope of this 

thesis would not be ‘synthetic media’. Another difference is that the term ‘manipulation’ in 

the Report refers to “manipulating digital data”.65 For instance, the Report notes that “digital 

photography involves inherent manipulation processes intended to enhance picture quality.”66 

By contrast, ‘manipulation’ for this thesis refers to changes in relation to human subjects’ 

images—regardless of whether digital data is involved. 

 

The “Perception Inception” Report’s focus is “technologies that make it look like something 

happened when it did not happen in an audiovisual sense.”67 The Report considers the “single 

most threatening element” of “synthetic media’s deceptive potential” to be “its capacity to 

                                                           
60 Ekaratne, above n 21. 

61 Curtis Barnes and Tom Barraclough “Perception Inception: Preparing for deepfakes and the synthetic media 

of tomorrow” (17 May 2019) Brainbox Ltd <www.brainbox.institute>. 

62 At [8].  

63 At [93]. 

64 At [92]. 

65 At [106]. See also at [108]: “Software for manipulating digital data does not capture or detect light or sound 

energy, but rather makes changes to digital data files.” 

66 At [149.d]. See also at [195]: “There is a degree of ‘manipulation’ inherent in digital media during the capture 

and processing stages.” 

67 At [577]. See also at [92], [618]. 
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create highly realistic representations of real people, or representations that look as though 

they must be real people, while obscuring or minimising the impact of digital manipulation 

technologies”.68 The Report contains multiple other references to “realistic”69 and 

“deceptive”70 audio-visual material. The focus of this thesis is different: subject-unconsented 

dissemination of manipulated images. A manipulated image could be realistic and deceptive 

(and thus potentially relevant for the “Perception Inception” Report) but produced with the 

subject’s consent (and therefore outside the scope of this thesis). Conversely, as will be 

explained in Chapter 3, some manipulated images may harm the unconsenting subject but 

may not dupe the wider public—as viewers would perceive the images as obviously 

manipulated. These images would not be realistic or make it look like something happened 

when it did not, and thus would be beyond the articulated focus of the “Perception Inception” 

Report. Unlike the Report, this thesis engages in detail with such clearly manipulated images, 

including real-life examples to which New Zealanders have objected.71  

 

One type of manipulated image relevant for both the Report and this thesis are deepfakes that 

are “sufficiently photorealistic that they are highly deceptive”.72 Relevant aspects from the 

Report about this issue are noted in this thesis.73 However, the Report does not apply New 

Zealand law to fact patterns, noting that new technology is emerging74 and “the likelihood 

that hypothetical situations become unrealistic”.75 By contrast, Part III of this thesis applies 

New Zealand laws to several real-life factual scenarios, as well as to deepfake hypotheticals.  

 

Further highlighting the difference in foci, the “Perception Inception” Report does not cite 

any of the academic commentary on New Zealand law and manipulated images identified 

earlier in this chapter. The Report also does not cite any of the New Zealand judgments on 

                                                           
68 At [49].  

69 See, for example, at [1], [27], [30], [45], [69]. 

70 See, for example, at [43], [46], [449]. 

71 See Chapter 3 of this thesis. 

72 Barnes and Barraclough, above n 61, at [149.l]. 

73 The Report expressly does not engage in in-depth analysis of some relevant legal areas: for example, “[t]he 

law of defamation is intricate, vast and detailed beyond the scope of this report.” At [429]. 

74 At [89]. 

75 At [453]. With respect to synthetic media within its scope, the Report concludes at [618] that “[t]he law in 

New Zealand is broadly well-equipped to deal with the impact of technologies which make it look like 

something happened when it didn’t happen.” It lists specific recommendations at [644].  
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manipulated human images identified and discussed in Chapter 3 of this thesis.  Despite the 

different focus of this Report, its release in 2019 demonstrates the timeliness of New Zealand 

legal analyses on such issues. 

 

  

4.  Outline of the Thesis 

 

Following this first Introduction chapter, the thesis is divided into four parts.  

 

Part I utilises two chapters to discuss interests and images relevant for the rest of the thesis. 

Within this Part, Chapter 2 identifies different actors who have interests in relation to 

unconsented manipulated images, and their varying interests, harms and benefits. Chapter 3 

offers a taxonomy of three categories of unconsented manipulated images. This chapter also 

provides illustrative scenarios within each of these categories, including all New Zealand 

reported decisions (available as of 15 May 2019) on manipulated images within the scope of 

this thesis. These scenarios are utilised in subsequent chapters to illustrate applicability of 

New Zealand laws to the three categories of image-manipulation.  

 

Part II (composed of Chapters 4 and 5) begins the analysis of existing New Zealand laws. 

This Part focuses on New Zealand laws with limited or uncertain applicability. These laws 

are uncertain in their applicability to manipulated images or only useful in limited contexts. 

Chapter 4 examines breach of confidence and privacy law; and Chapter 5 examines other 

actions including breach of contract and certain criminal offences.  

 

Part III turns to existing New Zealand laws with broader potential to counter unconsented 

image-manipulations. In this Part, Chapters 6 to 12 respectively analyse the applicability of 

copyright; moral rights; passing off; injurious falsehood; defamation; a harmful digital 

communications statute; and media, broadcasting and adverting standards. As part of this 

analysis each of these laws is applied to a set of image-manipulation scenarios selected from 

Part I. Potential limitations of each law are also identified. Part III ends with a summative 

evaluation of these laws and their limitations in Chapter 13. 
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Using the Part III summative evaluation as the basis, Part IV offers recommendations. Within 

this Part, Chapter 14 discusses legal approaches to image-manipulation from several other 

jurisdictions and assesses their suitability for New Zealand law reform. Drawing on this 

comparative analysis, Chapter 15 recommends reforms to existing New Zealand laws that 

could strengthen subject autonomy with respect to manipulated images while accounting for 

interests of other actors identified in Part I. This chapter also suggests avenues for future 

research going beyond the scope of this thesis. 

 

Finally, Chapter 16 concludes the thesis. 
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PART I: 

INTERESTS AND IMAGES 

 

 

This thesis opened with a quotation pointing out that “altered images have a substantial 

ability to harm the subjects of those photographs and to mislead the public”.1 This recognises 

that manipulated images can have effects on both image-subjects and the public. There are 

also other actors that could be affected. Chapter 2 identifies these actors and the harms, 

benefits and interests they may have with regard to manipulated images.  

 

Just as there are many actors with interests regarding manipulated images, there are also 

many types of such images. Chapter 3 offers a new taxonomy that categorises unconsented 

manipulated images of humans based on clarity of manipulation and perceived subject 

consent. This chapter also provides illustrative scenarios for these categories, including from 

New Zealand. These categories and scenarios are utilised in subsequent chapters analysing 

applicability of New Zealand laws to image-manipulation. 

                                                           
1 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA J L & Arts 143 at 186. 
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CHAPTER 2 

RELEVANT ACTORS AND THEIR INTERESTS 

 

In relation to a manipulated image disseminated without the subject’s consent, there are 

several relevant actors including: 

 

- Initial disseminator/s of the manipulated image; 

- Creator/s of the source image; 

- Viewers and potential viewers of the manipulated image; 

- Subject/s featured in both the source and manipulated image. 

 

These actors can have different harms, benefits, and interests in relation to a manipulated 

image disseminated without the subject’s consent. (As this thesis focuses on unconsented 

initial dissemination of manipulated images, including harms from such dissemination, it will 

not analyse interests of those who only create a manipulated image which is never 

disseminated to anyone else.1) We can now turn to the four types of selected actors in more 

detail. 

 

An initial disseminator of a manipulated image would often have an expressive interest, and 

perhaps also a commercial interest, in distributing that image. Since such actors choose to 

disseminate the image we can assume that they either suffer no harm or that any harm is 

outweighed by the benefits of dissemination to them.  

 

Creators of source images can have a range of interests. Sometimes this creator is the same 

person who disseminated the manipulated version. In that case their interest is in being 

permitted to do so. In other instances the source image is created by an entirely different 

person. This creator may not care about subsequent manipulation or may even approve of it, 

particularly if they have an income-sharing arrangement with the disseminator. In other 

instances the source image’s creator objects to the manipulated version. An example is the 

manipulated photo combining John Kerry and Jane Fonda referred to in the previous chapter. 

The photographer who took the Kerry source photo referred to the manipulation as “a 

                                                           
1 It has been argued that creation alone does not carry the same harms as dissemination, in the context of 

applying American laws to pornographic deepfakes of non-celebrities. See Douglas Harris “Deepfakes: False 

Pornography is Here and the Law Cannot Protect You” (2019) 17 Duke L & Tech Rev 99 at 125. 
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political dirty trick”2 and considered suing the manipulator for copyright infringement.3 As 

Chapter 6 will explain, the creator of a source image usually owns copyright in it, which 

could be infringed by the manipulated image. For purposes of this thesis it is assumed that the 

creator of the source image can be located and that the source image is not an ‘orphan work’.4 

 

Another relevant actor is a subject who did not consent to their manipulated image being 

distributed. Although some unconsenting subjects may be indifferent, in many situations they 

object—or wish to object—to the image-manipulation. Such a subject would often have 

opposite interests to whoever disseminated the manipulated image. While disseminators can 

have expressive interests in distributing the image, unconsenting subjects can have interests 

to prevent distribution due to the harms they may suffer. As a commentator observed, 

manipulated photos can be “more emotionally distressing than any [non-manipulated] 

photograph that could be published”.5 In addition to emotional distress, the subject could also 

suffer other forms of harm. The precise harms depend on the context.6 If the manipulation is 

disseminated in a commercial context (such as advertising) it could result in financial harm if 

the subject loses future commercial opportunities. Sometimes such commercial alterations 

can also cause emotional and reputational harms.7 If the manipulation is pornographic, all 

these types of harm could result: emotional harm such as fear and humiliation, reputational 

stigma of naked images (especially for women), and collateral consequences in the job 

market.8 With the example combining Kerry’s and Fonda’s images, the harm to Kerry 

                                                           
2 Cathy Cockrell “Photo fakery ‘at its worst’ riles Ken Light” (Berkeleyan, 18 February 2004) 

<www.berkeley.edu/news/berkeleyan>. 

3 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in 

“Altered Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>.  

4 See Susan Corbett “Orphan Works” [2010] NZLJ 88 at 88: “An orphan work is a copyright work that has a 

rights owner who cannot be located to give consent to its use by others.” 

5 Carissa Byrne Hessick “The Right of Publicity in Digitally Produced Images: How the First Amendment is 

Being Used to Pick Celebrities’ Pockets” (2002) 10 UCLA Ent L Rev 1 at 15.  

6 With regard to deepfakes, Chesney and Citron identify two forms of harm to individuals or organisations: 

exploitation (including blackmail and psychological damage such as fear and humiliation) and sabotage (such as 

loss of romantic and business opportunities). Robert Chesney and Danielle Citron “Deep Fakes: A Looming 

Challenge for Privacy, Democracy, and National Security” (14 July 2018) Social Science Research Network 

<www.ssrn.com> at 16-20.  

7 See Hessick, above n 5, at 4-6; Jessica L Williams-Vickery “A (Thigh) Gap in the Law: Addressing Egregious 

Digital Manipulation of Celebrity Images” (2018) 34 Ga St U L Rev 795 at 807, 815.  

8 Chesney and Citron, above n 6, at 18-20.  
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seemed political as it reportedly alienated veterans from his campaign.9 Harms to the subject 

are therefore very context-dependent.  

 

The growing availability of manipulated video only heightens these concerns, which can have 

a gender-differential impact. It has been observed, for instance, that most pornographic 

deepfakes manipulate female images.10 There is a parallel here to unauthorised circulation of 

non-manipulated photographs, which has also disproportionately affected women.11  

 

A comprehensive theoretical framework for harm to subjects of manipulated images does not 

yet seem developed. Some scholars have articulated such harm in terms of dignity. For 

instance, in the context of American publicity rights in celebrity images, Carissa Hessick 

noted that unauthorised publication of digitally altered images may harm a celebrity’s 

dignity.12 (For this purpose we could adopt Huw Beverley-Smith’s use of ‘dignitary interests’ 

“as a generic term for the essentially non-pecuniary interests that a person might have in his 

own personality: reputation, personal privacy and freedom from mental distress.”13) 

Alternatively, harm to subjects of image-manipulation has been framed in terms of autonomy 

or control. Discussing English law, Peter Jones observed that harm caused by unauthorised 

image-manipulation for commercial purposes comes in two forms: “invasion of the subject’s 

privacy and the related loss of control or autonomy over the use of his or her image” and 

“loss of control inherent in the defendant’s reaping an economic benefit accrued from another 

                                                           
9 “Published February 9, 2004: Photos by Ken Light and Owen Franken”, Bronx Documentary Center, above 

n 3. 

10 See Drew Harwell “Fake-porn videos are being weaponized to harass and humiliate women: ‘Everybody is a 

potential target’” The Washington Post (online ed, Washington, 30 December 2018). 

11 Historically in America “[i]t was women who formed the majority of commercially exploited subjects and 

primarily women whose images were circulated for the gratification and profit of men.” Jessica Lake The Face 

That Launched a Thousand Lawsuits: The American Women Who Forged a Right to Privacy (Yale University 

Press, New Haven, 2016) at 60. See also Megan Richardson The Right to Privacy: Origins and Influence of a 

Nineteenth-Century Idea (Cambridge University Press, Cambridge, 2017) at 120 (on women’s influence in 

nineteenth century European and American privacy cases); Jessica Lake “Watching women: Past and present 

legal responses to the unauthorised circulation of personal images” (2016) 21 MALR 383 (on gendered patterns 

of unconsented non-manipulated photos in twentieth century America and modern-day Australian ‘revenge 

porn’). 

12 Hessick, above n 5, at 6-7. 

13 Huw Beverley-Smith The Commercial Appropriation of Personality (Cambridge University Press, 

Cambridge, 2002) at 141. It is acknowledged that ‘dignity’ itself can be defined more broadly beyond the image 

context, such as the Kantian idea that persons exist as ends in themselves. See I Kant Groundwork of the 

Metaphysics of Morals (Mary Gregor tr, Cambridge University Press , Cambridge, 1996) [4:399] at [4:428], as 

cited in NA Moreham “The Nature of the Privacy Interest” in NA Moreham and Mark Warby (eds) Tugendhat 

and Christie: The Law of Privacy and the Media (3rd ed, Oxford University Press, Oxford, 2016) 42 at [2.60].  
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person’s image … with the resultant reduction in the scope of future potential licensing 

opportunities”.14 What Jones recognised is that both forms of harm—the emotional and the 

commercial—is rooted in a loss of autonomy, control and choice. The subject has lost the 

ability to control and therefore to choose when and how their image will be shared in a 

manipulated way. This loss of choice would occur with any form of unauthorised 

manipulated image: not just the commercial ones that Jones focuses on, or the celebrity ones 

analysed by Hessick.  

 

Outside the context of manipulated images, the relationship between concepts of autonomy 

and dignity has been explored in relation to legal actions such as privacy,15 defamation16 and 

rights of publicity and personality.17 While an in-depth theoretical analysis is not the aim of 

this research, this thesis takes subject autonomy (in the sense of choice), rather than dignity 

(in the sense of non-pecuniary interests18), as the main basis for subjects’ interests in 

preventing unauthorised image-manipulation. The significance of autonomy has been 

judicially recognised in New Zealand privacy law.19 New Zealand and Australian 

commentators have also articulated the importance of autonomy. For example, Stephen Todd 

has pointed out that:20 

                                                           
14 Peter Jones “Manipulating the law against misleading imagery: photo-montage and appropriation of well-

known personality” (1999) 21(1) EIPR 28 at 28 (emphases added). As Jones goes on to acknowledge, his article 

concentrates on the second form of (commercial) damage.  

15 See, for example, Edward J Bloustein “Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser” 

(1964) 39 NYU L Rev 962; David Feldman “Secrecy, Dignity, or Autonomy? Views of Privacy as a Civil 

Liberty” (1994) 47 Current Legal Problems 41; Robert C Post “Three Concepts of Privacy” (2001) 89 

Georgetown LJ 2087; James Q Whitman “The Two Western Cultures of Privacy: Dignity Versus Liberty” 

(2004) 113 Yale LJ 1151.  See also Hosking v Runting [2005] 1 NZLR 1 (CA) at [239] per Tipping J (“It is of 

the essence of the dignity and personal autonomy and well-being of all human beings that some aspect of their 

lives should be able to remain private if they so wish.”).   

16 See, for example, Robert C Post “The Social Foundations of Defamation Law: Reputation and the 

Constitution” (1986) 74 Calif L Rev 691 at 735 (stating that while reputation as dignity assumes that individual 

identity is the product of social connections, autonomy assumes that significant identity aspects are self-

created); Ursula Cheer “Divining the dignity torts: a possible future for defamation and privacy” in Andrew T 

Kenyon (ed) Comparative Defamation and Privacy Law (Cambridge University Press, Cambridge, 2016) 309 at 

318-320 (describing how privacy and defamation have shared roots in dignity and autonomy). 

17 See, for example, Gillian Black Publicity Rights and Image: Exploitation and Legal Control (Hart Publishing, 

Oxford, 2011) at 107-118. 

18 See above n 13. 

19 For example, in recognising a tort of invasion of privacy by intrusion into seclusion, the judgment of the New 

Zealand High Court stated: “The affirmation of a tort is commensurate with the value already placed on privacy 

and in particular the protection of personal autonomy.” C v Holland [2012] NZHC 2155, [2012] 3 NZLR 672 at 

[86]. See also at [65], [67]. This tort is detailed in Chapter 4. 

20 Stephen Todd “Common Law Protection For Injury to a Person’s Reproductive Autonomy (2019) LQR 

(forthcoming) (arguing for recognising a cause of action for injury to reproductive autonomy). 
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If we define an interference with autonomy broadly, as conduct by A which has an 

impact on B’s life by affecting or restricting or preventing whatever B may choose to 

do, it can easily be argued that virtually any award of damages in tort in favour of an 

individual can be seen in some sense as compensating for an invasion of his or her 

autonomy. 

 

In the context of privacy, Megan Richardson has discussed autonomy as the basis for privacy 

rights and philosophical explanations for autonomy’s importance in this regard.21 She has 

also highlighted how with the internet, it is no longer mostly celebrities who face “the 

problem of a different desired control versus actual lack of control over the use of images”.22 

Nicole Moreham has defined privacy as “desired inaccess” or “freedom from unwanted 

access”.23 As with Richardson’s reference to ‘desired control’, the element of ‘desire’ in 

Moreham’s definition acknowledges the importance of choice: privacy is breached if the 

person does not want to disclose the relevant matter.24 In identifying the privacy interest, such 

a subjective reference to the claimant’s desires and wants is necessary because “different 

people have different reactions to different types of disclosure.”25 These articulations of 

autonomy are regarding general privacy interests or images in general. An autonomy interest 

in being able to choose is also specifically applicable to dissemination of manipulated 

images—as recognised in the earlier-quoted commentary by Jones.  

 

Thus the interests of most image-subjects can be captured by autonomy—the ability to 

choose how and when their images are circulated in manipulated form. This autonomy 

                                                           
21 Megan Richardson “Whither Breach of Confidence: A Right of Privacy for Australia?” (2002) 26 Melbourne 

Univ L Rev 381. This article argues that an approach deriving from John Stuart Mill’s philosophy would be 

preferable for Anglo-Australian privacy compared to a Kantian approach. 

22 Megan Richardson and Julian Thomas “Pictorial Publics, the Visual Internet and Image Rights” in Susy 

Frankel and Daniel Gervais (eds) The Internet and the Emerging Importance of New Forms of Intellectual 

Property (Kluwer Law International, The Netherlands, 2016) 103 at 113. See also the reference to “the private 

person’s interest in limited self-revelation” in Megan Richardson “Candid Camera” (2007) 66(3) Meanjin 83 at 

86. 

23 NA Moreham “Privacy in the common law: a doctrinal and theoretical analysis” (2005) 121 LQR 628 at 636. 

24 At 637, also noting Tipping J’s description of privacy as “the right to have people leave you alone if you do 

not want some aspect of your private life to become public property” in Hosking v Runting [2005] 1 NZLR 1 

(CA) at [238].  

25 Moreham, above n 23, at 642. Moreham goes on to suggest objective legal checks on the subjectively-defined 

privacy interest at 643-644. She also prefers to see ‘control’ as a means to bring about privacy rather than as 

privacy itself. Moreham explains that ‘desire’ is preferable to ‘control’ as a basis for a theoretical definition of 

privacy, including because loss of control does not always result in loss of privacy. At 638-639. 
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interest would also account for most types of harms to subjects: emotional, reputational and 

financial harms; political harms (such as with the Kerry-Fonda manipulation); and 

circumstances when there are multiple types of harm. An image-subject’s autonomy interest 

can therefore be considered to include dignitary interests as well as other interests.26 This 

does not mean that a subject’s interest in choice and autonomy must always be given 

precedence over interests of other relevant actors. Just as scholars have noted for general 

privacy laws,27 for laws regulating manipulated images it is important to balance the interests 

of various actors. Before interest-balancing is possible, however, the interests must be 

identified.  

  

The subject’s autonomy interest also plays a part in the decision, in this thesis, to examine 

manipulated images in which principal subjects are identifiable including to themselves.28  As 

subsequent chapters will describe, if a subject is only identifiable to herself she may not 

receive redress under some areas of New Zealand law.29 Nevertheless, it is important to 

include such image-manipulation scenarios because a subject’s autonomy and choice interests 

may be affected even if only she can identify herself in the manipulated image.30 As Ursula 

Cheer has observed, “the privacy interest aspect of autonomy is partly inward looking. It is 

about how you want others to see you and also about how you see yourself.”31 To what extent 

such instances should be given protection will be explored in Chapter 15’s discussion of 

recommended reforms.  

 

The final group of actors to discuss are those who view manipulated images. Their harms and 

benefits are also dependent on context. Compared to non-manipulated images, it is difficult to 

                                                           
26 With respect to publicity rights, Gillian Black posits that “[c]ontrol, even for commercial purposes, can still 

be seen as a dignitarian interest”, but goes on to view control as “the lynchpin of both [economic and 

dignitarian] interests.” Black, above n 17, at 92. She also later observes that “it is not obvious that the economic 

and dignitarian interests can be so clearly separated.” At 116. 

27 Richardson, above n 21, at 391, 395 (observing that a liberal-utilitarian approach would be useful for 

balancing privacy and free speech); Moreham, above n 23, at 643-644 (suggesting objective legal checks on the 

subjectively-defined privacy interest). 

28 See Chapter 1. 

29 See, for example defamation law (Chapter 10), the Broadcasting Standards Authority (Chapter 12). 

30 An example is the Tamahori head-swap in Chapter 3, Scenario B.2. 

31 Ursula Cheer “The Future of Privacy: Recent Legal Developments in New Zealand” (2007) 13 Canta LR 169 

at 178. See also Megan Richardson The Right to Privacy: Origins and Influence of a Nineteenth-Century Idea 

(Cambridge University Press, Cambridge, 2017) at 118 (on “the now-traditional idea of the [privacy] right as 

one with an external as well as internal face”). 
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justify most manipulated images on the grounds of news reporting—indeed, they are often 

distributed as ‘fake’ news. Manipulated images may be beneficial for education (such as to 

illustrate a pedagogical point); may have artistic or entertainment value (as in using images of 

dead actors in films); or may serve as parodies or critiques.32 All this speaks to wider social 

benefits of expression, creativity or critique.  On the other hand, there may also be wider 

social harms. Chesney and Citron mention several potential harms to society from deepfakes 

including manipulating elections, undermining public safety (such as by reporting a false 

emergency), leading journalists to question authenticity of true video, and making it easier to 

claim that a true image is a fake one.33   

 

While the harms to viewers just described arise mainly from ‘fake news’ images, there may 

also be social harms from other types of alterations. One example—and again one that 

primarily affects women—is an unconsented alteration that makes a celebrity look more 

stereotypically attractive. An instance referred to in the Introduction is the manipulated photo 

of U.S. actress Zendaya, in which her body looked slimmer than in the original source photo. 

Zendaya posted both images side by side in an Instagram post, pointing out that there had 

been manipulations and thanking the magazine for taking down the manipulated image. Her 

post included the following text:34  

 

Had a new shoot come out today and was shocked when I found my 19 year old hips 

and torso quite manipulated. These are the things that make women self conscious, that 

create the unrealistic ideals of beauty that we have. 

 

In addition to Zendaya, several other celebrities have criticised such unauthorised 

manipulations of their photos.35 These responses highlight the wider social harms that could 

                                                           
32 See Chesney and Citron, above n 6, at 14-15. While these benefits are mentioned for deepfakes, they could 

also arise with other forms of manipulated images: artistically-valuable manipulations are mentioned in Raphael 

Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 Colum-VLA 

J L & Arts 143 at 145. 

33 Chesney and Citron, above n 6, at 20-29.  

34 Zendaya (@zendaya) (21 October 2015) <www.instagram.com/p/9FV2sdJmOk>.   

35 See Eliana Dockterman and Megan McCluskey “Zendaya and 8 Other Celebs Who Protested Photoshop and 

Won” (22 October 2015) TIME <https://time.com>. In New Zealand, publicity photos of several New Zealand’s 

Next Top Model contestants were reportedly altered to make them appear thinner. Rebecca Lewis “Top Models 

go under ‘knife’” Herald on Sunday (online ed, Auckland, 29 August 2010). However, from the media report it 

was not clear whether the subjects consented to the alterations. See also Emily Brookes “Jess Quinn's anti-

Photoshop petition hits 10,000 signature goal” (11 July 2019) Stuff <www.stuff.co.nz>. This petition is 

discussed in Part IV of this thesis. 
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arise from this type of manipulation. If viewers mistakenly believe these are true images, they 

may suffer lower self-confidence and spend time and resources attempting to replicate a look 

that is in fact unachievable—which could decrease their confidence even further. Other 

harms to women linked to such image-manipulations, such as eating disorders, have also 

been documented.36 Scientific research indicates that manipulated images can affect viewers’ 

memories of past events,37 and that the ability of viewers to detect manipulated images may 

be limited.38 These issues could impact the potential for viewers to choose or exercise their 

own autonomy: as even if they wish to avoid manipulated images, they may not be able to do 

so. 

 

The harms, benefits and interests of those who view image-manipulations are therefore 

complex and context-dependent. In a given situation some viewers may be harmed, some 

benefited, and some unaffected. Any regulation of manipulated images would therefore need 

to weigh these various effects and interests. Similarly, looking beyond viewers to 

disseminators, creators and subjects, all these actors’ varying interests must also be 

considered. As Winick recognises, “[s]everal different entities have substantial, and often 

competing, interests in the digital alteration of motion pictures, videotape footage and still 

photographs”,39 and their competing interests must be considered.40 A subject’s desire to 

block a manipulated image may be counter to the disseminator’s desire to share art or 

critique, and the desire of viewers to see it. Similarly, a subject may not want an altered 

image to be circulated but the creator of the source image (who likely owns copyright) may 

wish to circulate it. The opposite situation may also occur. 

 

As stated in Chapter 1, this thesis is concerned with visual images manipulated without 

consent of the image-subject. In regard to deepfakes, it has been recognised that “[a]lthough 

deep fakes can be created with the consent of people being featured, more often they will be 

created without it.”41 Many of the wider social harms would be the same whether or not the 

                                                           
36 See sources cited in Chapter 1, n 44.  

37 “Memory Can Be Manipulated By Photos” (21 November 2007) Science Daily <www.sciencedaily.com>.  

38 Sophie J Nightingale, Kimberley A Wade and Derrick G Watson “Can people identify original and 

manipulated photos of real-world scenes?” (2017) 2(1) Cognitive Research: Principles and Implications 30. 

39 Winick, above n 32, at 193. Winick refers to copyright owners of source works, other creative participants 

such as film directors and actors, and the public. At 193-194. 

40 At 145, 196.  

41 Chesney and Citron, above n 6, at 5. 
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subject consented. For instance, social harms from thinned-down photos of celebrities would 

occur even if all celebrities consented to such altered photos. A similar issue could arise with 

‘fake news’: viewers could be misled even if the subject consented to the falsified image. 

However, harm to the subject would usually arise when the subject did not consent. And a 

subject’s ability to object to unconsented manipulation can also help protect against wider 

social harms. For instance: a woman may object to a manipulated image of herself published 

without her consent and thus prevent other women viewing such an image. As highlighted by 

the quote from Zendaya, many such celebrities object not because of harm to themselves; 

indeed, some may even lose future commercial opportunities due to such objections. Rather, 

their objections—based on lack of consent to manipulation—is designed to prevent harm to 

potential viewers. Allowing subjects to prevent image-manipulation due to lack of consent 

can thus be a powerful tool to prevent wider social harm. It also protects subjects’ autonomy 

interests in being able to choose when and how their bodies are presented in an altered form. 

 

With manipulated images the subject autonomy issue is especially salient. This is because in 

many instances there is not much a subject can practically do to prevent their image being 

disseminated in altered form. With a non-manipulated image a subject may have more 

control—such as by not being photographed in that way. For example, I can prevent 

dissemination of a non-manipulated photo of myself wearing a Nazi uniform—by never 

being photographed wearing a Nazi uniform. Yet someone could download a photo of me 

wearing business attire from a professional website, manipulate it to make it look like I am 

wearing a Nazi uniform, and post it online. The only way I can practically prevent this ever 

occurring is by ensuring no photo of myself exists anywhere accessible to anyone besides 

myself. In the pre-internet past, this was perhaps achievable for those who were not 

celebrities: their printed photos would usually be stored in albums at home. Today, however, 

this would be difficult as an online presence is expected for many professions. This again 

links back to autonomy and choice over the ability to prevent such manipulations in modern 

society.   
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CHAPTER 3 

TAXONOMY & ILLUSTRATIVE SCENARIOS OF  

MANIPULATED IMAGES 

 

For legal regulation of unconsented manipulated images, a subject’s interests in autonomy 

and choice would ideally be balanced with interests of other actors identified in the previous 

chapter. In order to evaluate existing New Zealand laws in this regard, it is useful to first 

identify circumstances that lead to subjects objecting to manipulated images. In the broader 

context of image protection including for non-manipulated images, commentary has 

recognised the “practical logic to treating the desires of plaintiffs to control the commercial 

use of their likeness or other manifestation of personality as the starting point for legal 

development.”1 With manipulated images, too, it can be useful to start with plaintiff-subjects’ 

objections to unauthorised manipulation. Sometimes, subjects object due to the image being 

perceived as a true, non-manipulated image. At other times, it is clear to viewers that the 

image is manipulated and the subject’s objections lie elsewhere, such as in misrepresented 

consent.  

 

With this in mind, I offer a taxonomy of unconsented manipulated images of humans based 

on clarity of manipulation and perceived subject consent. Under this taxonomy, images 

within the scope of this thesis would fall into one of three categories:  

 

Category A: Clearly-manipulated images with clearly no subject consent to disseminate;  

Category B: Clearly-manipulated images with unclear subject consent to disseminate;  

Category C: Ambiguously-manipulated images. 

 

In Categories A and B, ‘clearly-manipulated images’ are images that a reasonable viewer 

would realise are manipulated and therefore not reflective of reality. Clearly-manipulated 

images include images with an accompanying textual ‘disclaimer’: such as ‘the photo above 

is altered’ or (even more clearly) ‘this image shows X’s head on Y’s body’. This category 

also includes manipulated images that are not accompanied by a disclaimer but that, from the 

                                                           
1 Megan Richardson and Julian Thomas “Image Rights and Other Unorthodox Forms of Intellectual Property” in 

Rochelle Cooper Dreyfuss and Elizabeth Siew-Kuan Ng (eds) Framing Intellectual Property Law in the 21st 

Century: Integrating Incentives, Trade, Development, Culture, and Human Rights (Cambridge University Press, 

Cambridge, 2018) 154 at 158. The potential for image or personality rights in New Zealand is discussed in Part 

IV of this thesis. 
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context, would be considered manipulated by the reasonable viewer. Some such images are 

clearly manipulated due to careless editing, such as overlapping limbs or unrealistic colour 

changes. Clearly-manipulated images can also result from well-edited manipulated images of 

famous persons. This is due to context. As an example, imagine a video of the Queen of 

England delivering her Christmas speech wearing a clown hat. It would be clear to reasonable 

viewers of this video that it is the result of manipulation.  

 

Viewers would realise that such images are manipulated and not reflections of truth. 

However, the subject may still experience harm.2 The harms likely to arise to the image-

subject from clearly-manipulated images would often depend on whether a viewer would 

believe the subject consented to disseminate the manipulated image. Therefore, in this thesis 

clearly-manipulated images are subdivided into two further categories: 

 

         Category A: Clearly-manipulated images with clearly no subject consent to disseminate 

With this type of image, it is clear (by virtue of text or context or both3) not only that 

the image is manipulated but also that the subject did not consent to its dissemination.  

 

         Category B: Clearly-manipulated images with unclear subject consent to disseminate  

Such an image is clearly a manipulated image, but it is unclear to the reasonable 

viewer whether or not the subject consented to disseminate it. Unlike with Category A 

images, viewers may believe that the subject consented to dissemination.  

 

Category C: Ambiguously-manipulated images are those that do not have a textual disclaimer 

of manipulation, and that are also not clearly manipulated due to context. The viewer may 

believe these are true (non-manipulated) images depicting the subject in real life.  Belief that 

the subject consented to disseminate is also possible, but the main harms lie in a manipulated 

image being shown as a true image. For example, an anonymous American woman whose 

face was used in a pornographic video was unsure whether viewers would believe it was 

                                                           
2 For digitally altered images of celebrities in America, Hessick notes that even with a disclaimer stating the 

image is altered, the celebrity may still experience emotional or reputational harm. Carissa Byrne Hessick “The 

Right of Publicity in Digitally Produced Images: How the First Amendment is Being Used to Pick Celebrities’ 

Pockets” (2002) 10 UCLA Ent L Rev 1 at 4, 7. 

3 For the importance of text captions and context for manipulated photographs, see William J Mitchell The 

Reconfigured Eye: Visual Truth in the Post-Photographic Era (The MIT Press 1992) at 202, 217-220. 
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manipulated.4 Category C images are the type about which Susan Sontag observed: “[a] fake 

photograph (one which has been retouched or tampered with, or whose caption is false) 

falsifies reality.”5 

 

Some manipulated images may be difficult to categorise because the information available 

from a court judgment or news source does not provide sufficient detail. In such instances the 

image is classified as Category C (ambiguously-manipulated) for purposes of this thesis.  

 

These three categories of manipulated images can be illustrated by a set of hypothetical 

examples. Let us imagine three pornographic deepfake videos posted on a personal website. 

All three appear to depict a man and a woman during sexual intercourse. They are in fact 

manipulated videos, created by a man superimposing his girlfriend’s face (without her 

consent) onto the body of an actress in a pornographic video. The resulting deepfake videos 

thus appear to show his girlfriend engaged in sexual activity with the male actor from the 

pornographic source video. It is skilfully manipulated so does not look obviously edited. We 

can now imagine three different variants of this scenario, with the same manipulated video 

but different text captions. Each would fit into one of the three categories: 

 

Category A: Clearly-manipulated, clearly no subject consent to disseminate 

In this scenario the text accompanying the manipulated deepfake video is: “I grafted 

my girlfriend’s face onto the female body in the original video, but my girlfriend 

doesn’t know about this.” It is clear (due to the text) not only that the image is 

manipulated but also that the girlfriend did not consent to its dissemination. 

Nevertheless, she could still suffer emotional harm due to others viewing her in a 

sexual light.  

 

Category B: Clearly-manipulated, unclear subject consent to disseminate 

In this second scenario the accompanying text is: “I grafted my girlfriend’s face onto 

the female body in the original video.” Due to this text it is clear that the video is 

manipulated, but it is unclear whether or not the girlfriend consented to its 

dissemination. Unlike the previous example, the video does not clarify the lack of 

                                                           
4 See Drew Harwell “Fake-porn videos are being weaponized to harass and humiliate women: ‘Everybody is a 

potential target’” The Washington Post (online ed, Washington, 30 December 2018). 

5 Susan Sontag On Photography (Farrar, Straus and Giroux, New York, 1977) at 86. 
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consent. The girlfriend could suffer emotional harm; reputational harm may also 

occur if others believe she agreed to such an altered video being posted, even for a 

joke. 

 

Category C: Ambiguously-manipulated 

In this scenario there is no contextualising text at all: only the manipulated video.  

Viewers may therefore believe it is a real-life video without any alterations. Here too, 

the subject may suffer emotional and reputational harms—but this time on the basis 

that she was filmed (with or without her consent) during sexual activity. There could 

also be reputational harm as she is depicted as sexually active with someone who is 

not her boyfriend. Economic harm could also occur if she loses professional 

opportunities: for instance, due to being perceived as consensually engaging in 

pornography.  

 

As these examples show, the potential harm a subject6 may suffer is very context-dependent: 

not only on the type of image, but also on that person’s career and other relationships. It is for 

this reason that the aforementioned three categories were chosen as the main form of image-

categorisation for this thesis. In many cases the question of whether an image is clearly-

manipulated or ambiguously-manipulated can be determined quite easily. Similarly, whether 

harm from a clearly-manipulated image is due to perceived subject consent can also usually 

be identified. By contrast, categorisation based on image content-type can be more difficult. 

For instance, an alternative classification by content-type could have one category for 

‘sexual’ image-manipulations, another for ‘fake news’ manipulations, and another for 

‘commercial’ manipulations. While some manipulated images would fit neatly into one of 

these types, others would not. Imagine, for instance, a manipulated photo of a naked celebrity 

on a news blog with accompanying text (incorrectly) stating that the celebrity accepted 

money in return for permission to publish the photo. This scenario could be classified both as 

‘sexual’ and as ‘fake news’. It is in fact a combination of both. The main harm to the subject 

stems from perceived willingness to release a naked photo for money—when in fact the 

                                                           
6 While the analysis of these three images focuses on the subject of the head portion (the girlfriend), harm could 

also occur to the subject of the body portion (the pornographic actress). With regard to deepfakes featuring 

Hollywood actress heads and pornographic actress bodies, a retired pornographic performer was quoted as 

stating: “It just shows a complete lack of respect for the porn performers in the movie, and also the female 

[Hollywood] actresses.” Samantha Cole “AI-Assisted Fake Porn Is Here and We’re All Fucked” (12 December 

2017) Motherboard <https://motherboard.vice.com>. 
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subject was not willing, and the naked photo never existed in real life. This harm aspect is 

reflected by this image being classified, under the taxonomy for this thesis, as Category C: 

ambiguously-manipulated.  

 

A taxonomy of images based on type of subject harm has also been avoided in this thesis. 

This is mainly because the harm is very dependent on each individual subject, and also 

because in many cases there can be overlapping types of harm. For instance, if a manipulated 

image is used in an advertisement, the harm could be financial, emotional, or both. By 

contrast, it is easier to accurately classify the image as ambiguously or clearly-manipulated; 

and if the latter, whether subject consent is clear or ambiguous. Moreover, the distinction 

between clearly and ambiguously-manipulated images often encompasses harm differences. 

If an image distributed in a news context is ambiguously-manipulated, the reputational harm 

to the subject can be significant: viewers may believe it is a true image of a current affairs 

event. If instead it is clearly-manipulated, viewers will not take it as ‘news’ but may instead 

believe it is a joke or satirical commentary. While the latter may still present harm to the 

subject, it is of a different kind. Such images may also warrant a different balance of interests 

in relation to other actors such as the disseminator and viewers. 

 

The taxonomy used in this thesis is also preferred to one that divides manipulated images into 

those with ‘major’ and ‘minor’ alterations offered by several American commentators. For 

instance, Forsey describes a “photoshopping spectrum” with at one end images that “contain 

obvious and discernible distortions” and at the other end those “that contain more subtle 

distortions”.7 Winick distinguishes between altered images regarding which “no reasonable 

person would believe that factual information is being conveyed” 8 versus changes such as 

minor colour corrections and background cropping which “are relatively innocuous, and do 

not create the sort of material alterations that might defame a person.”9 Harris mentions “a 

low-quality personal deepfake--one that a reasonable person cannot believe to be true” for 

                                                           
7 Logan A Forsey “Towards a Workable Rubric for Assessing Photoshop Liability” (2013) Seton Hall 

University, Law School Student Scholarship Paper 222 at 14.  

8 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA J L & Arts 143 at 191.  

9 At 192.  
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which “fakeness will be evident to viewers”.10 These descriptions differentiate between what 

this thesis labels “clearly-manipulated” and “ambiguously-manipulated” images. However, 

they do not develop the further distinction of whether subject consent is clear or unclear. As 

described earlier in this chapter, this distinction can result in different effects not only on the 

viewer but also on the subject. Having used autonomy and choice as the basis for subject 

interests, this thesis is able to offer that distinction. 

 

Accordingly, while it is acknowledged that other methods of classifying manipulated images 

exist, this thesis uses the above-described tripartite taxonomy to examine scenarios of image-

manipulation. 

 

The rest of this chapter will present several real-life and hypothetical scenarios illustrative of 

these three categories. This list of scenarios includes all New Zealand reported decisions on 

manipulated images within the scope of this thesis which were available as of 15 May 2019.11  

 

Following the taxonomy outlined above, the illustrative scenarios are organised as follows:  

 

       Category A: Clearly-manipulated images with clearly no subject consent to disseminate 

       Category B: Clearly-manipulated images with unclear subject consent to disseminate 

       Category C: Ambiguously-manipulated images. 

 

Under these headings, scenarios are numbered so that they can be readily referred to in 

subsequent chapters. Where available, a link to an online depiction of the image is provided 

in a footnote. 

                                                           
10 Douglas Harris “Deepfakes: False Pornography is Here and the Law Cannot Protect You” (2019) 17 Duke L 

& Tech Rev 99 at 117. This article focuses on legality under American law of pornographic deepfakes featuring 

non-celebrities.  

11 These New Zealand reported decisions are the following scenarios below: A.4 (Tucker), A.5 (Slater), B.4 

(Zombie bride), B.5 (Lowe nudity reduction), B.6 (Refugee head-swap), C.3 (New Zealand Press Council 

decision), C.6 (Mead). These decisions were identified from the following sources: New Zealand court and 

tribunal decisions available on the Westlaw and Lexis databases; case notes of the New Zealand Privacy 

Commissioner; and decisions of the Broadcasting Standards Authority, Advertising Standards Authority, Media 

Council, Press Council, and Online Media Standards Authority. Another decision was found but is not included 

in this chapter due to lack of detail about the image-manipulation. In that case a man was served with an 

immigration deportation liability notice after he provided a forged support letter and manipulated photographs 

(details unspecified) of himself and his wife. From the judgment it is unclear whether the wife consented to the 

manipulations. Kumar v Minister of Immigration [2016] NZHC 1593 at [9]-[11], [22]; Kumar v Minister of 

Immigration [2016] NZIPT 600155 at [14], [89].  There have also been convictions for image-manipulations 

under the Films, Videos, and Publications Classification Act 1993: Police v Carter [2018] NZDC 2034; 

Coleman v Police [2015] NZHC 1265. However, as explained in Chapter 5, these examples are not directly 

within the scope of this thesis. 



PhD - S.C.A. Ekaratne 

 

33 

 

 

Category A:  Clearly-manipulated images with clearly no subject consent to disseminate 

With these scenarios it is clear both that the image is manipulated and that the subject did not 

consent to its dissemination.  

 

A.1.    Deepfake scenario A 

This hypothetical scenario builds on the example given earlier. Two university 

students are in a relationship. The man creates a manipulated video by grafting his 

girlfriend’s face onto the body of an actress in a pornographic video. It is skilfully 

manipulated so does not look obviously edited. The source pornographic video 

showed two adult actors, one male and one female, during non-violent consensual 

sexual activity. In the manipulated version, the girlfriend’s facial image was created 

from photos and videos taken by her friends and posted on social media. The 

boyfriend posts the manipulated video on his publicly-available personal website 

along with the caption: “I grafted my girlfriend’s face onto the female body in the 

original video, but my girlfriend doesn’t know about this.”  

 

A.2.  Hustler-Cupp scenario12 

In 2012, Hustler magazine published a photo of politically-conservative American 

female commentator S.E. Cupp altered to add a penis in her open mouth. The 

accompanying text under the heading “Celebrity Fantasy” asked “What would S.E. 

Cupp look like with a dick in her mouth?” and appeared to criticise her anti-abortion 

views with text including: 

 

Cupp, an author and media commentator who often shows up on Fox 

News programs, is undeniably cute. But her hotness is diminished when 

she espouses dumb ideas like defunding Planned Parenthood. Perhaps 

the method pictured here is Ms. Cupp’s suggestion for avoiding an 

unwanted pregnancy. 

 

Directly below this text was a bolded disclaimer against a bright yellow background: 

                                                           
12 The facts, including quoted text, in this scenario are from: Madeleine Morgenstern “Fake Explicit Image of S.E. 

Cupp Appears in Hustler” (23 May 2012) The Blaze <http://www.theblaze.com/news/2012/05/23/fake-explicit-

image-of-s-e-cupp-reportedly-appears-in-hustler-graphic>; Abigail Pesta “Hustler Magazine Sparks Rage With a 

Rude Image of Pundit S.E. Cupp” (25 May 2012) The Daily Beast <www.thedailybeast.com>. The full link has been 

provided for the first source as it originally contained a blurred version of the manipulated image, although as of 

August 2019 the image was no longer visible. A copy is on file with the author of this thesis. 
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DISCLAIMER: No such picture of S.E. Cupp actually exists. This 

composite fantasy picture is altered from the original for our 

imagination, does not depict reality and is not to be taken seriously for 

any purpose. 

 

The source of the head image of S.E. Cupp is uncertain from the media reports. Due 

to the textual disclaimer the Hustler-Cupp scenario is a clearly-manipulated image. It 

is also clearly without subject consent because a reasonable person would not believe 

a political commentator would consent to such a manipulated photo appearing in 

Hustler magazine. S.E. Cupp expressed that she was “horrified and disgusted” when 

she first saw the image, even while commending Hustler for the honesty of the 

disclaiming caption. Her comments demonstrate the potential of such image-

manipulations to produce emotional harm, even if they are clearly manipulated. No 

legal action appears to have been filed, although the image-subject and several U.S. 

organisations criticised the altered photo.  

 

A.3.  Kienitz colour alteration   

When a human image is altered to replace skin and hair colour with non-natural 

colours (such as blue or pink) the result is a clearly-manipulated image. One such 

instance resulted in a U.S. federal appellate court decision.13 The source photo was of 

a mayor photographed at his inauguration. With the photographer’s permission the 

mayor posted this photo on the city website. This photo was later downloaded and 

altered, including turning the mayor’s head and shirt-collar lime-green. This altered 

version was printed on t-shirts and tank tops along with the phrase ‘Sorry for 

Partying’. The background to this was the mayor’s desire to shut down an annual 

block party which he had attended himself while a university student. The 

photographer of the source image brought a copyright infringement action against the 

entity that made and sold the apparel. The Court of Appeals for the Seventh Circuit, 

affirming the district court, held that the fair use defence to copyright infringement 

applied.14 The copyright law aspects are discussed in Chapter 6. 

 

                                                           
13 Kienitz v Sconnie Nation LLC 766 F 3d 756 (7th Cir 2014). The source and manipulated images can be 

viewed online at <https://cases.justia.com/federal/appellate-courts/ca7/13-3004/13-3004-2014-09-15.pdf>.  

14 Kienitz, above n 13. 
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A.4.  Tucker 

This New Zealand real estate dispute involved photos altered by elongating the 

subjects’ noses, implying they were liars. The New Zealand Real Estate Agents 

Disciplinary Tribunal found that a real estate salesman had committed disgraceful 

conduct under the Real Estate Agents Act 2008, s 73(a) in the context of a 

commission dispute.15 The salesman’s licence was accordingly cancelled.16 The 

conduct found to be disgraceful included the sending of faeces by post and 

anonymous letters. Some of those anonymous letters included manipulated 

photographs. For instance, an anonymous letter accused the recipient of lying and 

included a photograph manipulated to show his nose elongated. Another letter was 

accompanied by photos of other individuals:17 

 

modified to show them with elongated noses, and each wearing a three-

cornered hat with the word ‘dumb’ or ‘dumba’ typed on them. Each 

photograph had a ‘speech bubble’ which purported to portray each of 

them admitting to breaches of the Fair Trading Act, and to lying.  

 

It is uncertain from the reported judgments where the photographs were sourced from. 

The Tribunal’s finding of misconduct and licence-cancellation were appealed to the 

High Court, which ruled that the Tribunal had not erred and accordingly dismissed the 

appeals.18  

 

A.5.  Slater  

In this decision19 the Human Rights Review Tribunal found an interference of privacy 

under Principle 11 of the Privacy Act 1993. Documents, including photos, were 

obtained from the complainant’s hard drive without his consent and published online. 

This was done in the context of accusing the complainant of perjury, theft and other 

criminal conduct. Among the 43 documents at issue, one included a manipulated 

photo. This was in a blog post asserting the complainant deserved time in prison, 

                                                           
15 Real Estate Agents Authority (CAC 301 and 304) v Tucker [2016] NZREADT 65. There were also criminal 

charges that were either dismissed or resulted in discharge without conviction. At [15]-[17]. 

16 Real Estate Agents Authority (CAC 301 and 304) v Tucker [2017] NZREADT 47. 

17 Real Estate Agents Authority (CAC 301 and 304) v Tucker [2016] NZREADT 65 at [44]. 

18 Tucker v Real Estate Agents Authority [2017] NZHC 1894.  

19 Director of Human Rights Proceedings v Slater [2019] NZHRRT 13.  



PhD - S.C.A. Ekaratne 

 

36 

 

illustrated with a photo of him “photo-shopped to resemble a police mugshot” 

showing him holding a board with the words “Cocksmoker” and “Known Aliases: 

Matjik”.20 The Tribunal did not analyse the manipulated nature of the image but this 

was one of the many posts contributing to the breach of Principle 11.  The privacy law 

aspects of this case are discussed in Chapter 4. 

 

 

Category B:  Clearly-manipulated images with unclear subject consent to disseminate 

In these scenarios it is clear the image is manipulated but a reasonable person who views it 

may believe the subject consented to its dissemination.  

 

B.1.  Deepfake scenario B 

This hypothetical scenario is the same as Deepfake scenario A except that the text-

caption is: “I grafted my girlfriend’s face onto the female body in the original video.”  

 

B.2.  Tamahori head-swap  

The Tamahori head-swap occurred after New Zealand film director Lee Tamahori was 

arrested in America for allegedly soliciting as a prostitute while wearing a black dress 

and wig.21 In reporting this event, New Zealand newspaper Sunday News illustrated its 

news article with a photo that appeared to be Lee Tamahori wearing a black dress.22 

The caption printed beside the altered photo included: “Tamahori was said by police to 

be wearing an off the shoulder black dress at the time of his arrest … illustrated by our 

mocked up image.”23 The reference to “mocked up image” indicated that the image 

was not a true image of Tamahori wearing a dress. This was in fact a head-swapped 

photo combining the head of Lee Tamahori and the body of a female performer from 

Wellington (who did not wish to be identified). From the media reports, the source of 

the Lee Tamahori head-shot is uncertain and his opinion about the head-swap was not 

mentioned. The source of the female body portion was a photo originally published in 

                                                           
20 At [125]. 

21 The prostitution-related charges were later dropped when he pleaded no contest to criminal trespass. “007 

director makes sex case deal” (24 February 2006) BBC News <http://news.bbc.co.uk>. 

22 Kristian South “Tamahori Shock New Sex Claims” Sunday News (New Zealand, 5 February 2006) at 1-3. 

This media report could not be located online; a copy is on file with the author of this thesis. 

23 At 1. 
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the fashion pages of another newspaper, the Dominion Post.24 The subject of the body 

portion was not pleased about the head-swapping. With respect to her photos taken for 

the Dominion Post’s fashion section, the subject stated: “I just thought they were 

specifically for what we agreed to use them for. I think it is quite scary the way the 

media can take things and use them for whatever they want”.25 The editor of the 

Sunday News offered an apology26 and there was no indication of legal action. As it is 

unclear from the disclaiming text whether or not she consented to use of her 

photographed body, this is classified as a Category B image. 

 

B.3.  Stan Lay scenario  

A photo of New Zealand Olympian javelin thrower Stan Lay was altered to show 

the javelin he held looking “limp”.27 This altered photo was used without Lay’s 

permission in an advertisement for a New Zealand impotence clinic. No legal 

action ensued,28 but the advertising agency withdrew the advertisement, apologised 

and offered a donation to a charity of Lay’s choice. The agency had mistakenly 

believed that the ninety-year-old Lay was dead.29 From the media reports the source 

of the unaltered image of Lay is not clear.  

 

B.4.  Zombie bride 

In this New Zealand case, a protection order was granted under the Domestic 

Violence Act 1995 for the benefit of the male applicant and his wife against the 

applicant’s former female partner.30 Alleged behaviour by the former partner included 

computer system hacking, abusive texts to the applicant, and abusive emails to third 

parties purporting to be from the applicant’s wife. Also, the applicant’s wife’s details 

were placed on a dating site, describing her as a “41 year old over-weight widowed 

                                                           
24 See Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 2006) at 3. This media 

report could not be located online; a copy is on file with the author of this thesis. 

25 At 3. 

26 The Sunday News editor was quoted as stating: “We endeavour to be as careful as possible and if we have 

slipped up this time we would apologise for any offence caused.” Smith, above n 24, at 3. 

27 “Yes, 1928 Olympian Is Still Alive--and Kicking” Chicago Tribune (online ed, Chicago, 2 August 1996). 

This online media report does not include the manipulated image. 

28 Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th ed, LexisNexis NZ, Wellington, 2015) at 

27 n 92. 

29 “Yes, 1928 Olympian Is Still Alive--and Kicking” Chicago Tribune (online ed, Chicago, 2 August 1996). 

30 A J H v C M H-T [2012] NZFC 4506. 
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bi-sexual” and including “[a] photograph of her in her wedding gown altered to look 

as though she was a zombie bride”.31 From this brief judicial description, the photo 

seems to be clearly-manipulated due to the ‘zombie’ reference. As a result of this 

photo the wife received emails from men via the dating site.  The requested protection 

order was granted on the basis of psychological abuse amounting to domestic 

violence.32 However, the court did not legally analyse the manipulated photo. 

 

B.5.  Lowe nudity reduction 

While earlier scenarios were of image-manipulations that sexualise a subject, 

manipulated images can also attempt to de-sexualise. This kind of manipulation often 

occurs in news contexts. Such was the situation in the 1998 Lowe decision33 by the 

New Zealand Broadcasting Standards Authority (‘BSA’). A New Zealand fashion 

television programme included nude self-portrait photos with the female subject’s 

pubic area obscured by green maple leaf graphics. A viewer—not the subject of the 

photos—complained that this breached relevant BSA standards on accuracy and 

decency (the latter on the basis that fine art had been distorted). The BSA did not 

uphold the complaint. This decision and BSA standards relating to image-

manipulation are further discussed in Chapter 12. 

 

B.6.  Refugee head-swap 

Unlike the Tamahori head-swap, in this example head-swapped news photos were 

created with the consent of one subject: the subject of the head portion. This subject 

was declined recognition as a refugee or protected person in New Zealand and 

appealed to the Immigration and Protection Tribunal.34 The Tribunal dismissed the 

appeal, finding that his account of political activities was not credible.35 The Tribunal 

found that he had submitted manipulated photos to support his claim that he was a 

member of a political party and had attended party meetings in his country of 

                                                           
31 At [26]. 

32 At [45]. See Domestic Violence Act 1995, s 3(2)(c). Section 16 allows protection orders for the benefit of 

persons other than the applicant, such as the wife in this case. 

33 Lowe v TV3 Network Services Ltd [1998] NZBSA 70, BSA 1998-074. 

34 Re BU (Bangladesh) [2017] NZIPT 801205. 

35 At [2], [30]. 
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citizenship. From the Tribunal’s description, the photos seem clearly-manipulated and 

presumably without the consent of those whose body images were used:36 

 

First, the captured shot of the appellant’s face in each photograph is identical, 

including in relation to the direction it is facing. This is despite the fact that they 

purport to be from meetings held at different times in 2015 and 2016. Further, the 

appellant’s head is visibly floating in one of the photographs, which … he claimed 

was from a meeting in November 2016. Furthermore, the same photograph, without 

the appellant’s face in it, was located by the Tribunal in a published news article. 

Together, these leave the Tribunal in no doubt that the appellant has used 

Photoshop or some similar programme to try (poorly) to place his face onto the 

torso of a person in a photograph of an event which may actually have occurred. 

 

 

Category C:  Ambiguously-manipulated images 

With these scenarios a viewer may erroneously believe that the manipulated image is a real-

life image.  

 

C.1.  Deepfake scenario C 

This hypothetical scenario is the same as Deepfake scenario A except that there is no 

accompanying text. 

 

C.2.  Kerry-Fonda scenario37 

A photo purported to show U.S. Democratic presidential candidate John Kerry with 

actress-activist Jane Fonda at a rally against the Vietnam War. The headline 

accompanying the altered photo was “Fonda Speaks to Vietnam Veterans At Anti-War 

Rally” and the text caption below the photo was:  

 

Actress And Anti-War Activist Jane Fonda speaks to a crowd of 

Vietnam Veterans as Activist and former Vietnam Vet John Kerry 

(LEFT) listens and prepares to speak next concerning the war in 

Vietnam (AP Photo). 

                                                           
36 At [42]. 

37 The facts, including quoted text, in this scenario are from: Bronx Documentary Center “Published February 9, 

2004: Photos by Ken Light and Owen Franken” in “Altered Images: 150 Years of Posed and Manipulated 

Documentary Photography” (2015) <www.alteredimagesbdc.org/newsmax>; Cathy Cockrell “Photo fakery ‘at 

its worst’ riles Ken Light” (Berkeleyan, 18 February 2004) <www.berkeley.edu/news/berkeleyan>. The first of 

these sources includes all the images. 
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Despite the wording indicating a credit to the Associated Press, this was in fact an 

altered photo. A photographic image of Fonda holding a microphone had been 

combined with a separate photo featuring Kerry. The source photo of Kerry was 

taken at a 1971 Register for Peace rally in New York. The source photo of Fonda 

was taken (by a different photographer) at a 1972 political rally in Florida. Both 

source photos were carried by the same photo agency. The altered photograph 

combining the two subjects first appeared on the news website NewsMax.com and 

reportedly alienated Vietnam War veterans from Kerry’s 2004 presidential 

campaign. The photographer who took the Kerry source photo considered suing the 

manipulator for copyright infringement but seemingly could not locate the person 

responsible for the photo-manipulation. 

 

C.3.  New Zealand Press Council decision  

In Air New Zealand v Investigate Magazine the Press Council found that a magazine 

cover photo was misleading and inaccurate.38 This appeared to be a photo of an 

American soldier beside an Air New Zealand jet, illustrating a story (which was 

untrue) about the airline flying American troops to war. The Press Council described 

the photo as a fabrication designed to create a false impression, and noted that 

readers were unaware that it was not a genuine photograph. Despite the inside 

magazine cover stating “Cover montage/DEFENSELINK/News”, the Council stated 

that “there was no prominent indication the image had been manipulated.”39 It is 

unclear to what extent the soldier featured was aware of the manipulated cover. This 

decision in relation to New Zealand media guidelines will be analysed in Chapter 

12. 

 

C.4.  Irvine-Talksport scenario 

In this English case,40 a radio station (Talk Radio) produced a promotional leaflet for 

potential advertisers. The leaflet’s front page contained a manipulated photo of Irvine, 

                                                           
38 Air New Zealand v Investigate Magazine [2008] NZPressC 2023. The Press Council also upheld complaints 

of inaccuracy relating to the magazine text, and of lack of fairness relating to obtaining a response from the 

airline. 

39 Air New Zealand v Investigate Magazine, above n 38. The Press Council noted that Defenselink was the 

website of the U.S. Department of Defense. This therefore may have indicated the source of the soldier image. 

40 Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576.   
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a Formula One driver. This was derived from a source photo showing Irvine dressed 

in racing gear holding a mobile phone to his ear. In the leaflet’s manipulated version, 

the phone in Irvine’s hand was replaced with a portable radio carrying the radio 

station’s logo. This appeared to imply that Irvine was listening to that radio station. In 

the course of his Formula One career, Irvine had several endorsement deals with 

companies to use his name and photos in advertising. However, he had not agreed to 

endorse Talk Radio or for his image to be used by them. As will be explained in 

Chapter 8, Irvine won a passing off action on the basis that the altered photo 

misrepresented that he had endorsed the radio station. He could not bring a copyright 

infringement action since the source photo had been purchased from a photographic 

agency without breach of copyright.41 As the High Court judge found that the 

manipulation was not obvious,42 this case is treated as Category C: ambiguously-

manipulated. 

 

C.5.  ‘Beautifying’ manipulation 

There are multiple examples of commercialised images being changed to make the 

subjects appear more stereotypically attractive. This type of manipulation often occurs 

to images of models and actors without their consent.43 For purposes of subsequent 

chapters, the ‘beautifying’ scenario will be one where a female celebrity has granted 

permission for her non-manipulated image to be used in an advertisement or in a 

magazine article, but that image was published manipulated without her consent to 

make her look slimmer.  

 

C.6.  Mead 

In this New Zealand criminal case44 the defendant was found guilty of a sexual 

violation offence, and pleaded guilty to assault offences and blackmail. The sexual 

violation offence involved the defendant inserting a metal whisk into the victim’s 

anus and leaving it overnight while she was drugged and unconscious. The defendant 

                                                           
41 At [15]. 

42 Irvine v TalkSport Ltd [2002] EWHC 367 (Ch) at [73]. The Court of Appeal did not find that point relevant 

for the passing off analysis.  Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576 at [81].  

43 See Eliana Dockterman and Megan McCluskey “Zendaya and 8 Other Celebs Who Protested Photoshop and 

Won” (22 October 2015) TIME <https://time.com>; Zendaya (@zendaya) (21 October 2015) 

<www.instagram.com/p/9FV2sdJmOk>. 

44 R v Mead HC Wellington CRI-2008-083-101, 3 September 2009. 



PhD - S.C.A. Ekaratne 

 

42 

 

later committed assaults on the victim after an argument, including emptying beer 

over her and pulling her jeans down. When the victim ended the relationship the 

defendant falsely told her he would share with her family and friends photos of her 

performing group sex acts. This was to prevent the victim making a police complaint 

and was thus the basis for the blackmail offence. According to the sentencing notes, 

the defendant “emailed her the photographs that [he] had in fact downloaded from the 

Internet and then modified. [He] pretended they were of her but of course [he] knew 

they were not. [She] figured this out quite quickly. . . ”.45  Although the sentencing 

notes do not provide detail about the photo-manipulation, it possibly involved 

pornographic head-swapping. Due to this lack of detail this scenario is classified as 

ambiguously-manipulated. 

 

 

These scenarios illustrate the wide range of image-manipulations that are possible under the 

three categories. While all available relevant reported New Zealand decisions are listed, the 

other scenarios are illustrative only: they do not constitute a comprehensive list. There are 

many other real-life examples of image-manipulation. Some of these other examples are 

useful for a particular area of law, and are discussed in subsequent chapters where 

appropriate. Others are not discussed due to length constraints, and many more are being 

produced every day.  

 

Many of these illustrative scenarios are referred to in subsequent chapters and are analysed 

with regard to particular areas of New Zealand law. In those chapters, the scenarios will often 

not be described in detail again but will rather be referred to by title and number with a 

footnote reference to the fuller description in this chapter. For example, a subsequent chapter 

may refer to the Tamahori head-swap, briefly describe it, and footnote to Chapter 3, Scenario 

B.2. This would allow subsequent chapters to apply relevant New Zealand law to these 

scenarios while minimising repetitive description.  

 

                                                           
45 At [8]. 
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PART II: 

SELECTED NEW ZEALAND LAWS  

WITH LIMITED OR UNCERTAIN APPLICABILITY 

 

 

Having examined interests and image categories in Part I, we can now turn to evaluating New 

Zealand laws: the extent to which they protect against unconsented initial dissemination of 

manipulated human images, and their strengths and inadequacies in this regard. At present 

there are several areas of New Zealand law that could be relevant. Some of those laws have 

limited or uncertain applicability, and a selection of these laws are examined in this Part II. 

Other laws with broader potential are analysed in the next Part III. 

 

In this Part, Chapter 4 discusses breach of confidence and privacy laws in New Zealand. 

Breach of confidence applies in limited contexts, and many aspects of privacy law are 

uncertain in regard to whether they would be applicable to manipulated images.  

 

Chapter 5 examines several other New Zealand laws. Some of these laws are applicable only 

to a narrow field of activity, such as professional misconduct laws and some criminal 

offences. Others, such as contract law, are of limited applicability because many source 

images used for manipulation are not subject to a relevant contract.  
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CHAPTER 4 

BREACH OF CONFIDENCE & PRIVACY 

 

New Zealand does not recognise a separate cause of action for the unconsented use of an 

individual’s image—either as a privacy tort or as any other type of action. The New Zealand 

Court of Appeal “do[es] not consider there is a cause of action in our law directed to 

unauthorized representation of one’s image”.1  The same approach is found in English law.2 

Yet as explained in Part I, autonomy is important to many subjects of manipulated images. 

As much of the theory on autonomy interests is derived from privacy theory, an assumption 

may arise that subjects can rely entirely on New Zealand privacy law to protect against 

unauthorised manipulated images. However, this is not necessarily the case—as will be 

shown by this chapter’s analysis of New Zealand breach of confidence and privacy laws.  

 

 

1.  Breach of Confidence 

 

The New Zealand Court of Appeal has described breach of confidence as a “sui generis 

equitable jurisdiction”.3 While breach of confidence law in New Zealand has developed 

following English principles, New Zealand courts have diverged from their English 

counterparts in some key aspects. 

 

There are three requirements to establish breach of confidence in New Zealand:4 

 

                                                           
1 Hosking v Runting [2005] 1 NZLR 1 (CA) at [171] per Gault P and Blanchard J. 

2 Fenty v Arcadia Group Brands Ltd [2015] EWCA Civ 3, [2015] 1 WLR 3291 at [29] (“There is in English law 

no ‘image right’ or ‘character right’ which allows a celebrity to control the use of his or her name or image.”); 

Douglas v Hello! Ltd (No 3) [2007] UKHL 21, [2008] 1 AC 1 (reported sub nom OBG Ltd v Allan) at [124] per 

Lord Hoffmann.  

3 Skids Programme Management Ltd v McNeill [2012] NZCA 314, [2013] 1 NZLR 1 at [78]; Hunt v A [2007] 

NZCA 332, [2008] 1 NZLR 368 at [73]. For a detailed discussion of New Zealand breach of confidence law, see 

Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th ed, LexisNexis NZ, Wellington, 2015) at 

ch 5; Stephen Todd “Interference with Intellectual Property” in Stephen Todd (ed), Todd on Torts (8th ed, 

Thomson Reuters New Zealand, Wellington, 2019) 747 at 790-811. 

4 Coco v AN Clark (Engineers) Ltd [1969] RPC 41 (Ch) at 47. These elements have been applied in New 

Zealand: see, for example, Skids Programme Management, above n 3, at [76].  
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1. Information must have the necessary quality of confidence about it; 

2. That information must have been imparted in circumstances importing an obligation 

of confidence; 

3. There must be an unauthorised use of that information to the detriment of the party 

communicating it. 

 

Due to the first requirement, the information must not be accessible by members of the 

general public. Accessibility limited to a group of people may meet this requirement.5 The 

‘information’ here could be a photo or video. Therefore, to meet the first requirement either 

the source image or the manipulated image must not be accessible to members of the general 

public. Yet in many instances both these images would in fact be widely accessible: such as 

when a source photo taken from a workplace website is altered and posted on a public blog. 

In such situations this first requirement would not be satisfied.  

 

For the second requirement, an express contractual obligation is not necessary: an implied 

promise of confidentiality may be sufficient.6 In New Zealand the claim can sometimes 

succeed even without a pre-existing relationship of confidence between the parties. 

Commentary suggests that in this kind of situation, breach of confidence law could apply 

when the information is of a commercial nature; but if it is of a personal nature an action for 

breach of privacy (discussed later in this chapter) would usually be more appropriate.7 Many 

source photos that are later manipulated are publicly available. As Susan Corbett has pointed 

out, for “many photographs distributed online … it is unlikely the element of obligation of 

confidence could be established.”8 If such a source photo is manipulated, the manipulated 

version would also likely not meet this second requirement.   

 

                                                           
5 See Cheer, above n 3, at 281. 

6 At 284. 

7 See Cheer, above n 3, at 297-298, 305-306; Todd, above n 3, at 798-801. The Court of Appeal has stated that 

“this issue has not been definitively resolved”. Hunt v A, above n 3, at [87]. The Court went on to list relevant 

factors, with the most critical factor usually being the state of the defendant’s knowledge. Actual knowledge of 

confidence or wilful blindness is likelier to result in liability, whereas constructive knowledge or true innocence 

were more problematic and were left for another day. At [93]-[94]. 

8 Susan Corbett “The case for joint ownership of copyright in photographs of identifiable persons” (2013) 18 

MALR 330 at 334. 
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With regard to the third requirement, “[i]t appears that little is needed to show detriment, if 

indeed the requirement exists.”9 The exception is government secrets: the government must 

establish that publication would cause harm to the public interest.10  With all other (non-

governmental) information, public interest is relevant for a defence. To obtain this defence, 

the defendant must establish that the public interest in sharing the information outweighs the 

plaintiff’s interest in keeping it confidential.11 Another defence is available if the information 

has already become public knowledge.12 The public interest defence is “particularly difficult 

of application when it is unclear whether the information disclosed in breach of confidence is 

true.”13 This difficulty could apply to a manipulated image, as it would not be a reflection of 

a true situation. 

 

Several English cases have involved publication of unauthorised, unaltered photos.14 Unlike 

in New Zealand, however, English breach of confidence law has developed into multiple 

strands. One protects secret or confidential information and follows the three-element test 

outlined above. As commentary has recognised, English courts “have moved away from the 

need to establish a prior confidential relationship” in the second element.15 For instance, in 

circumstances such as when “an obviously confidential document is wafted by an electric fan 

out of a window into a crowded street”,16 English law recognises that:17   

 

                                                           
9 Todd, above n 3, at 802.  

10 At 802. 

11 For a detailed description of this defence, see Cheer, above n 3, at 309-316. 

12 For a detailed description of this defence, see Cheer, above n 3, at 306-309. 

13 At 315. 

14 For example: Creation Records v News Group Newspapers [1997] EWHC Ch 370, [1997] EMLR 444 

(unauthorised photo of a pop group and other items posed for a record cover); Campbell v MGN Ltd [2004] 

UKHL 22, [2004] 2 AC 457 (unauthorised photos of fashion model leaving Narcotics Anonymous meetings); 

Douglas v Hello! Ltd (No 3) [2007] UKHL 21, [2008] 1 AC 1 (reported sub nom OBG Ltd v Allan); [2005] 

EWCA Civ 595, [2006] QB 125 (unauthorised photos of celebrity wedding published after couple had granted 

exclusive photo-publication rights to a rival magazine); Mosley v News Group Newspapers (No 3) [2008] 

EWHC 1777 (QB) (covertly-filmed sado-masochistic sexual activity); Murray v Express Newspapers [2008] 

EWCA Civ 446, [2008] 3 WLR 1360 (unauthorised photos of celebrity author’s child in a public place); Weller 

v Associated Newspapers [2014] EWHC 1163 (QB) (unauthorised photos of celebrity’s children in a public 

place). 

15 Justin Rushbrooke and Adam Speker “Breach of Confidence” in NA Moreham and Mark Warby (eds) 

Tugendhat and Christie: The Law of Privacy and the Media (3rd ed, Oxford University Press, Oxford, 2016) 

149 at [4.19]. 

16 Attorney-General v Guardian Newspapers Ltd (No 2) [1988] UKHL 6, [1990] 1 AC 109 at 281 per Lord 

Goff. 

17 At 281 per Lord Goff, cited in Rushbrooke and Speker, above n 15 at [4.20]. 
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a duty of confidence arises when confidential information comes to the 

knowledge of a person (the confidant) in circumstances where he has notice, 

or is held to have agreed, that the information is confidential, with the effect 

that it would be just in all the circumstances that he should be precluded 

from disclosing the information to others.  

 

English courts have also developed a separate ‘misuse of private information’ tort.18 For the 

latter, the English test is whether there was a reasonable expectation of privacy.19 If such an 

expectation exists, an English court would balance the interest in keeping the information 

private against the interest of publishing it, taking into account article 8 (right to respect for 

private and family life) and article 10 (right to freedom of expression) of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms. 

 

Unlike in England, New Zealand courts have not extended breach of confidence to misuse of 

private information20 but have instead developed privacy torts, as detailed below. Due to the 

differences between the English and New Zealand approaches, commentary has suggested 

that the English cases “must be treated with caution” in the New Zealand context.21 

 

The New Zealand breach of confidence action accordingly requires the three elements 

detailed above: “New Zealand courts are rigorous in requiring that the three traditional 

elements of the action must be established.”22 This includes confidentiality in the first two 

elements. With initial dissemination of manipulated images, these elements could be satisfied 

in certain limited situations. One example is a photo e-mailed to two people on condition that 

it would not be shared, which one recipient subsequently alters and posts on a public website. 

Similarly, it may be a breach of confidence to generate a manipulated photo of future 

                                                           
18 Campbell v MGN Ltd [2004] UKHL 22, [2004] 2 AC 457 at [14] per Lord Nicholls. See also Douglas v 

Hello! Ltd (No 3) [2007] UKHL 21, [2008] 1 AC 1 (reported sub nom OBG Ltd v Allan) at [255] per Lord 

Nicholls (adding that in some instances information may be protected on both grounds); Vidal-Hall v Google 

[2015] EWCA Civ 311, [2015] 3 WLR 409 at [23]-[25], [43] (also classifying misuse of private information as 

a tort for purposes of service out of the jurisdiction); PJS v News Group Newspapers Ltd [2016] UKSC 26, 

[2016] AC 1081. 

19 Murray v Express Newspapers [2008] EWCA Civ 446, [2008] 3 WLR 1360 at [35]-[36], [45]. 

20 Hosking v Runting, above n 1, at [45]-[49] per Gault and Blanchard JJ, at [246] per Tipping J. 

21 Ursula Cheer and Stephen Todd “Invasion of Privacy” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson 

Reuters New Zealand, Wellington, 2019) 977 at 1023. See also John Burrows “Invasion of Privacy - Hosking 

and beyond” [2006] NZ L Rev 389 at 397. 

22 Corbett, above n 8, at 333. 
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cosmetic surgery under a confidential obligation, but later distribute that photo to others. This 

is however not a guaranteed outcome if New Zealand judges follow English law: “in the old 

law of confidence it was a given that the information to be protected was true.”23 

Furthermore, in many image-manipulation situations this cause of action would not be 

helpful due to the absence of any confidentiality.  

 

 

2.  Privacy   

 

Privacy protections in New Zealand law can be found in both common law and statute. This 

part of the chapter will first describe the two common law privacy torts and explain why they 

may not apply to many image-manipulation scenarios. Next, privacy protections in the 

Privacy Act 1993 will be examined. Given the facts known, none of the illustrative scenarios 

in Chapter 3 seem actionable under the privacy torts or statute except Slater,24 which is 

discussed later in this chapter. 

 

 

2.1.  Common law privacy torts 

New Zealand courts have recognised two common law privacy torts: one relating to publicity 

given to private facts; the other protecting against intrusion into seclusion. These torts have 

been drawn from the description of American privacy torts in the Restatement of Torts. The 

American Restatements of law summarise and explain trends in common law, which can vary 

from state to state. Accordingly, the Restatements are not binding legal authority but rather 

persuasive secondary sources.25 The current Restatement (Second) of Torts provides that 

“[T]he right of privacy is invaded by” the following:26 

 

(a) Unreasonable intrusion upon the seclusion of another; 

(b) Appropriation of another’s name or likeness; 

(c) Unreasonable publicity given to another’s private life; 

(d) Publicity that unreasonably places another in a false light before the public. 

                                                           
23 Richard Parkes “Privacy, Defamation, and False Facts” in N.A. Moreham and Mark Warby (eds) Tugendhat 

and Christie: The Law of Privacy and the Media (3rd ed, Oxford University Press, Oxford, 2016) 349 at [8.71].  

24 See Chapter 3, Scenario A.5. 

25 See Catherine Biondo “Intro to Restatements” (4 February 2019) Harvard Law School Library 

<https://guides.library.harvard.edu>.  

26 See American Law Institute Restatement (Second) of Torts (online ed, Westlaw) at § 652A(2).  
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This categorisation of four privacy torts follows William Prosser’s categorisation from 

1960.27 Today, these torts are recognised in America, to varying extents, in individual states’ 

laws.  

 

In New Zealand, the Court of Appeal has recognised a privacy tort based on the 

Restatement’s (c): that is, when publicity is given to private facts.28 The High Court of New 

Zealand has also recognised an intrusion into seclusion tort based on (a).29 The equivalent of 

the Restatement’s (b) and (d) are not yet recognised in New Zealand,30 as discussed in more 

detail in Chapter 14.  

 

The two currently-recognised New Zealand privacy torts will now be examined. 

 

 

2.1.1.  Tort of invasion of privacy by publicity given to private facts 

In Hosking v Runting, a majority of the Court of Appeal confirmed that a tort of invasion of 

privacy exists in New Zealand.31 This tort has two elements:32 

1. The existence of facts in respect of which there is a reasonable expectation of privacy; 

and 

2. Publicity given to those private facts that would be considered highly offensive to an 

objective reasonable person. 

 

                                                           
27 William L Prosser “Privacy” (1960) 48 Cal L Rev 383 at 389. According to Prosser at 392, the (c) tort was the 

primary concern of the seminal article: Samuel D Warren and Louis D Brandeis “The Right to Privacy” (1890) 

4 Harv L Rev 193. 

28 Hosking v Runting, above n 1. 

29 C v Holland [2012] NZHC 2155, [2012] 3 NZLR 672. 

30 See Hosking v Runting, above n 1, at [171] per Gault P and Blanchard J; X v Attorney-General (No 2) [2017] 

NZHC 1136, [2017] NZAR 1365 at [32]-[33]. 

31 Hosking v Runting, above n 1, at [117]-[118] per Gault P and Blanchard J, at [223], [244] per Tipping J. 

32 These elements were laid out in the joint majority judgment of Gault P and Blanchard J at [117]. In the other 

majority judgement, Tipping J preferred “a substantial level of offence” rather than “highly offensive”, with the 

question of offensiveness being considered within the first element: at [256], [259]. Commentary has noted that 

the two versions are not likely to lead to significantly different outcomes, and has taken the joint judgment’s 

version as the basis of the tort. Cheer and Todd, above n 21, at 989. This approach has also been followed by 

later judgments: see, for example, Brown v Attorney-General [2006] DCR 630, [2006] NZAR 552 at [54]-[57]. 

This thesis therefore also applies the two elements as expressed in the joint majority judgment.  



PhD - S.C.A. Ekaratne 

 

50 

 

These elements were developed in Hosking from previous High Court case law, which had in 

turn been influenced by the equivalent description in the American Restatement.33 The 

Hosking judgment cautioned that “[i]t will be necessary to consider the different 

constitutional framework of the New Zealand legal system and its social climate.”34  

 

A defence to this tort exists if the publicised matter is of legitimate public concern.35 This 

defence ensures that protection under the privacy tort does not unjustifiably exceed limits on 

freedom of expression under the Bill of Rights Act 1990.36 Proportionality is important for 

the defence: the greater the privacy invasion, the greater the level of public concern needed 

for a successful defence.37 Commentary has suggested other likely defences such as 

consent.38  

 

The facts of Hosking v Runting centred on non-manipulated photographs. The separated wife 

of a television presenter was photographed on a public street pushing their children in a 

stroller. These photos were taken without the knowledge of the parents (the Hoskings) and 

were to be published in a magazine without their consent. The Hoskings unsuccessfully sued, 

including on the basis that such publication would breach their children’s privacy.39 The 

privacy claim failed because both elements of the tort were found lacking. There was no 

reasonable expectation of privacy as the photos only disclosed what any member of the 

public could have observed. The second element was also lacking as the requisite level of 

offence would not be caused to a reasonable person.40  

                                                           
33 Hosking v Runting, above n 1, at [68] per Gault P and Blanchard J, quoting American Law Institute 

Restatement (Second) of Torts (1977) at § 652D as follows: 

One who gives publicity to a matter concerning the private life of another is subject to liability to 

the other for invasion of his privacy, if the matter publicized is of a kind that 

(a) would be highly offensive to a reasonable person, and 

(b) is not of legitimate concern to the public.  

The judgment also referred to previous New Zealand High Court privacy cases at [77]-[84], [117]. 

34 At [76] per Gault P and Blanchard J. 

35 At [129] per Gault P and Blanchard J, at [257] per Tipping J. 

36 At [130] per Gault P and Blanchard J. 

37 At [257] per Tipping J. See also at [132]-[135] per Gault P and Blanchard J.  

38 Cheer and Todd, above n 21, at 1002-1003.  

39 The other claims were: misappropriation of image, trespass to the person (assault), negligent infliction of 

emotional harm, and breach of confidence. These claims also failed. See Hosking v Runting, above n 1, at [11], 

[13]-[14], [17], [171]. 

40 At [164]-[165] per Gault P and Blanchard J, at [260] per Tipping J. 
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Subsequently, the Supreme Court considered the tort in Rogers.41 Here the police had a 

videotaped interview of a murder suspect (later acquitted) which included him re-enacting the 

murder. The videotape was inadmissible at trial.42 The issue for the Supreme Court was 

whether this videotape could be used in a television documentary about the trial. With regard 

to the privacy tort, the majority believed that there was no reasonable expectation of privacy 

since police videotapes were likely to be shown in open court.43 Two minority justices (who 

believed the case should be remitted) expressed reservations about the tort as delineated in 

Hosking.44  However, the Supreme Court did not need to engage with the privacy tort in 

depth because the parties had agreed to accept the law as stated in Hosking. This case has 

therefore been described as one that “really added nothing new to the law” regarding this 

privacy tort.45 

 

The Hosking privacy tort has not been tested in relation to manipulated images. In analysing 

whether it could be used in this context, an initial question is whether false information can 

be ‘private facts’ for purposes of the tort. This question will now be examined.  

 

In England, the misuse of private information tort has resulted in injunctions even when some 

or all of the information was false.46 In one English case47 a singer obtained an injunction 

against part of a book written by a former friend. In addition to truthful information about 

matters such as the singer’s home and health, the book also contained false allegations about 

a property dispute.  Longmore LJ’s judgment stated that “[t]he question in a case of misuse of 

                                                           
41 Rogers v Television New Zealand Ltd [2007] NZSC 91, [2008] 2 NZLR 277. 

42 At [76]. This was because it would breach his rights to the assistance of counsel and to be silent: Bill of 

Rights Act 1990, ss 23(1)(b), 23(4), 24(c). 

43 Rogers, above n 41, at [48] per Blanchard J, at [63] per Tipping J, at [103]-[105] per McGrath J. The majority 

permitted this broadcast for reasons going beyond the privacy tort. Treating the matter as if Television New 

Zealand had followed correct procedure to obtain the videotape, the majority balanced the plaintiff’s privacy 

interests (beyond the privacy tort itself) against public interests such as open justice, and found that the public 

interests prevailed. At [45]-[57] per Blanchard J, [61], [64]-[75] per Tipping J, [107]-[137] per McGrath J.  

44 Anderson J, who had dissented in Hosking, stated at [144] that “both the existence of the tort and the scope of 

it, if it continues to be recognised, will fall to be reviewed by this Court in an appropriate case.” Elias CJ, at 

[23]-[25], preferred the Supreme Court to reserve its position on the Hosking test. 

45 Cheer, above n 3, at 360. 

46 McKennitt v Ash [2006] EWCA Civ 1714, [2008] QB 73; Browne v Associated Newspapers [2007] EWCA 

Civ 295, [2008] QB 103; P v Quigley [2008] EWHC 1051 (QB). 

47 McKennitt v Ash, above n 46. The complaint was described as involving a pre-existing confidential 

relationship: at [8] per Buxton LJ. 
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private information is whether the information is private not whether it is true or false.”48 In 

another case49 the court permanently enjoined an online novella portraying the claimants 

“thinly disguised, as partaking in various unsavoury and fictitious sexual activities”.50 This 

expansion of the English action to cover entirely untrue allegations (as in the latter case) has 

been criticised.51 At present, however, this type of action in England can be based on false 

facts,52 and could therefore be applied to manipulated images.  

 

New Zealand courts, however, have not developed the law in the same way but have instead 

recognised the Hosking tort. The New Zealand High Court has stated that “a necessary aspect 

of the privacy tort is that the impugned, highly offensive fact be just that: a fact.”53 The Court 

of Appeal indicated a broader view of privacy in Mafart.54 The claimants in this case had 

pleaded guilty to manslaughter in connection with the 1985 sinking of the Rainbow Warrior 

ship. They attempted to prevent video of their guilty pleas being used in a television 

documentary. The applicable rules for searching court records required courts to weigh 

relevant competing interests.55 The Court of Appeal identified two competing interests: 

“privacy interests and what, for convenience, we will call freedom of information interests.”56 

The latter interests prevailed: the Court noted that “the act sought to be ‘filtered out’ is of 

very great historical significance”57 whereas the privacy interests were “minimal”58 as the 

claimants had written books including details of the pleas.  

 

                                                           
48 At [86]. 

49 P v Quigley, above n 46. 

50 At [6]. 

51 John Hartshorne “An Appropriate Remedy for the Publication of False Private Information” (2012) 4(1) 

Journal of Media Law 93. Hartshorne suggests leaving such claims to other actions such as defamation and 

injurious falsehood. In addition to entirely untrue allegations, his suggestion also applies to when the claimant 

makes no admission as to the information’s truth or falsity. At 100.  

52 Parkes, above n 23, at [8.71]-[8.73]; Ursula Cheer “Divining the dignity torts: a possible future for defamation 

and privacy” in Andrew T Kenyon (ed) Comparative Defamation and Privacy Law (Cambridge University 

Press, Cambridge, 2016) 309 at 312.  

53 A v Hunt [2006] NZAR 577 (HC) at [58]. The High Court’s finding that the Hosking tort did not apply was 

not dealt with on appeal; however, the Court of Appeal reversed the High Court on breach of confidence: Hunt v 

A, above n 3. 

54 Mafart v Television New Zealand Ltd [2006] 3 NZLR 534 (CA). 

55 At [41]. 

56 At [52]. 

57 At [70]. 

58 At [54]. 
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In Mafart the Court of Appeal noted that “one aspect of privacy is that it is necessary to 

protect everybody from misinterpretation or misportrayals”.59 An example given was when 

the media uses ‘synecdoche’ in the form of a short clip taken from a longer one.60 The video 

clip sought to be used in the Mafart documentary was short: under two minutes. However, 

the Court did not see this as problematic as there was no intent to humiliate the claimants nor 

(based on their own writings) any effect of humiliation.61 The Court’s reference to 

misportrayal could be extended to manipulated images. Indeed, ‘freedom of information’ 

interests could be even lower for a manipulated image than for a short video clip that is not 

otherwise altered. Nevertheless, it is important to recognise that Mafart was not a direct 

application of the Hosking tort. The case has been described as:62  

 

demonstrat[ing] that aspects of privacy are arising for consideration more regularly in 

cases outside of the ordinary tort claim, and that the judiciary are prepared to consider 

its broader aspects. 

 

Furthermore, the Court’s reference to ‘misportrayals’ was limited to non-manipulated 

images: whether as synecdoche or as repetition.63 It is not clear whether a manipulated image 

would be considered a private fact for purposes of the privacy tort. John Burrows has 

observed that equating misrepresentation (such as via synecdoche) with breach of privacy 

could extend Hosking into a ‘false light’ tort concept beyond its confinement.64 

 

The issue of privacy for false statements has been considered by the Broadcasting Standards 

Authority (‘BSA’) which resolves complaints about New Zealand radio and television 

programmes. The BSA has held that broadcasting a radio song request congratulating two 

high school students on their baby breached their privacy, even if the announcer did not know 

                                                           
59 At [61]. 

60 At [62], referring to ‘synecdoche’ as “the portrayal of a part for the whole.”  

61 See Mafart, above n 54, at [59], [63].  

62 Ursula Cheer “The Future of Privacy: Recent Legal Developments in New Zealand” (2007) 13 Canta LR 169 

at 199. 

63 Mafart, above n 54, at [62]-[67]. 

64 See John Burrows “Media Law” [2006] NZ L Rev 769 at 774. The issue of ‘false light’ privacy will be 

explored in Chapter 14. 
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the facts were untrue.65 The BSA has also found that comments about a man made on a radio 

programme, including that he had been in a psychiatric hospital, breached his privacy even if 

some statements were untrue.66 It was stated that “it is the quality of the information about a 

person which determines whether or not it is private, and not the veracity of the 

information.”67 However, this BSA decision distinguished between untrue statements and 

misleading implications (such as broadcasting a person’s picture for an unrelated story). 

Compared to misleading implications, “[a]n untrue statement directly linking information to a 

person is more likely to be taken by the audience as truth, and the potential harm to the 

person referred to is greater”.68 This reasoning could be interpreted to mean that only 

Category C ambiguously-manipulated images (which are likely to be taken as truth) would be 

considered a breach of privacy by the BSA. Clearly-manipulated images would not be likely 

to be taken as truth.  

 

The relevant BSA privacy principle for these decisions was: “It is inconsistent with an 

individual’s privacy to allow the public disclosure of private facts, where the disclosure is 

highly offensive to an objective reasonable person.”69 The wording of this principle parallels 

the Hosking tort. However, the current equivalent in the BSA Codebook refers not to “private 

facts” but to “private information or material”.70 Courts applying the Hosking tort may 

therefore distinguish future BSA privacy decisions on this basis. Manipulated images could 

breach other BSA standards such as accuracy, and the applicability of these other BSA 

standards is further explored in Chapter 12. 

 

It is therefore not entirely clear to what extent New Zealand courts would be willing to extend 

the Hosking tort to false statements and manipulated images. Let us however assume the tort 

                                                           
65 Mr X v HB Media Group Ltd [1997] NZBSA 153, BSA 1997-161. The breached BSA privacy principles were 

principle 1 (relating to public disclosure of private facts) and 4 (relating to disclosure of private facts to abuse, 

denigrate or ridicule an identifiable person).  

66 Hill v Radio One [2014] NZBSA 4, BSA 2013-074. 

67 At [12]. 

68 At [13], citing examples of BSA decisions involving misleading implications. 

69 BSA Practice Note: Privacy Principle 1 (June 2011), as cited in Cheer, above n 3, at 379. The website link 

given for this 2011 principle no longer works. The current BSA standards are discussed in Chapter 12. 

70 For instance, standard 10 of the Free-to-Air Television Code states: “Broadcasters should maintain standards 

consistent with the privacy of the individual.” The relevant Guideline 10b states: “Broadcasters should not 

disclose private information or material about an individual in a way that is highly offensive to an objective 

reasonable person in the position of the person affected.” Broadcasting Standards Authority Broadcasting 

Standards in New Zealand: Codebook for Radio, Free-to-Air Television & Pay Television (April 2016) at 41. 
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can so extend and that the mere fact of manipulation—of falsity—will not prevent the tort’s 

application to an image. Even so, there can be other issues regarding the tort’s two 

requirements. 

 

If a non-manipulated source image breached the tort, a manipulated version could also breach 

the tort. For that to occur, the manipulated version would need to retain or enhance the tort-

breaching aspects of the source image. It is therefore useful to identify what kind of unaltered 

source image could breach the tort. 

 

The tort’s first element requires facts in respect of which there is a reasonable expectation of 

privacy. It was stated in Hosking regarding this first element that:71  

 

In many instances the identification of private facts will be analogous to the test of 

“information with the necessary quality of confidence” employed in breach of 

confidence cases. Private facts are those that may be known to some people, but not to 

the world at large.  

 

If the source image was taken in a public place, it is less likely to satisfy this first element. In 

Hosking an unauthorised, unaltered photo taken in a public place did not breach the tort 

(although it was noted that in “exceptional cases” the tort may apply to presence on public 

streets).72 Similarly, in Faesenkloet v Jenkin a tort claim failed regarding a camera on the 

defendant’s garage-roof that filmed part of the plaintiff’s driveway.73 The defendant’s reason 

for installing the camera was his garage being vandalised. The part of the plaintiff’s driveway 

that was filmed was solely owned by the council, not the plaintiff. The High Court found that 

elements of the tort were not satisfied; although it was possible to have a reasonable 

expectation of privacy on such public land in other circumstances, such as if the plaintiff had 

used it exclusively.74 Here, however, it was used by many people such as visitors, and not for 

any private activities.  

 

                                                           
71 Hosking v Runting, above n 1, at [119] per Gault P and Blanchard J. 

72 At [164] per Gault P and Blanchard J. 

73 Faesenkloet v Jenkin [2014] NZHC 1637. 

74 At [42]. This was a claim under the intrusion tort (discussed below) but in discussing the relevant elements 

the judge cited Hosking at [52] and also noted that “it is far from clear that there needs to be different torts” at 

[38]. 
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This case law demonstrates the difficulties of succeeding with this tort when a photo 

represents a person in a public place. As Cheer and Todd have pointed out, “even where the 

person is the focus there is usually nothing private about how a person looks in public.”75 

With respect to the first element, they have suggested some examples where this could be 

satisfied even if a person is photographed in public: such as severe injury in the street or a 

skirt blown up by wind.76 Similarly, Nicole Moreham has argued that when an image 

captures an intimate, humiliating or traumatic experience in a public place, the Hosking tort 

could protect against its dissemination.77 (An example of such a case is discussed in the next 

paragraph.) However, in some circumstances celebrities and their families may have lower 

reasonable expectations of privacy than non-celebrities, especially if fame was willingly 

sought.78  

 

Even if there was reasonable expectation of privacy in an image, the claim could fail on the 

second element requiring the publicity given to be highly offensive to a reasonable person. 

This was the case in Andrews,79 when a filmed conversation between a couple injured in a car 

accident was featured in a television documentary about fire fighters. The High Court found 

the first element of the tort satisfied despite the public location, due to the personal nature of 

the conversation broadcast on television.80 However, the second element was not satisfied: 

broadcasting the conversation was not objectively highly offensive. The programme did not 

portray anything humiliating or embarrassing about the couple and did not disclose the fact of 

drunk-driving.81  

 

The standard for this second element is high. As stated in Hosking:82 

                                                           
75 Cheer and Todd, above n 21, at 991. There may also be lower reasonable expectations of privacy when 

material is posted online, even if the poster expected a limited audience. See Megan Richardson, Julian Thomas 

and Marc Trabsky “The internet imaginary and the problem of privacy” (2012) 17 MALR 257 (discussing 

English and American case law). 

76 Cheer and Todd, above n 21, at 991-992, citations omitted. See also John Burrows “Invasion of Privacy - 

Hosking and beyond” [2006] NZ L Rev 389 at 393. 

77 NA Moreham “Privacy in public places” [2006] NZLJ 265. See also NA Moreham “Privacy in Public Places” 

(2006) 65(3) Cambridge LJ 606. 

78 See Hosking v Runting, above n 1, at [123]-[124]; Cheer and Todd, above n 21, at 992-993. 

79 Andrews v Television New Zealand Ltd [2009] 1 NZLR 220 (HC). 

80 At [65]-[66]. 

81 At [67]-[68]. In addition, there would have been a defence of legitimate public concern. At [91]-[94]. 

82 Hosking v Runting, above n 1, at [126] per Gault P and Blanchard J. 
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The concern is with publicity that is truly humiliating and distressful or otherwise 

harmful to the individual concerned. The right of action, therefore, should be only in 

respect of publicity determined objectively, by reference to its extent and nature, to be 

offensive by causing real hurt or harm. 

 

A photo-related case where the tort claim did succeed is Brown v Attorney-General.83 

Following Brown’s release from prison for indecent assault of a child, police distributed 

community leaflets titled “Convicted paedophile living in your area”. The leaflet contained 

his name, photo, and the street where he lived. Brown had consented to the photo being taken 

by police but not to its distribution. This situation was found to satisfy both elements and the 

tort was accordingly held breached. The District Court found there was a reasonable 

expectation that a photo and street location would not be included in such publicity. On the 

second element, “an objective reasonable person, standing in the shoes of the Plaintiff, should 

be highly offended by the publication of that information about the Plaintiff.”84 The Court 

also held that in these circumstances the legitimate public concern defence would not apply. 

 

Another example (albeit pre-dating Hosking) was L v G.85 The plaintiff and defendant had a 

sexual relationship as prostitute and client. The defendant published a sexually-explicit 

photograph of the plaintiff in a pornographic magazine without her consent. The District 

Court held that this breached the invasion of privacy tort.86 This was despite issues of 

identifiability: the photo showed the unclothed lower half of the plaintiff’s body, and both 

parties conceded the plaintiff could not be identified from the photo except possibly by a 

                                                           
83 Brown v Attorney-General [2006] DCR 630, [2006] NZAR 552. The Court also found that the situation 

amounted to a breach of confidence, although that claim was not examined in detail given the privacy holding. 

At [97]. 

84 At [81]. 

85 L v G [2002] DCR 234. 

86 This was on the basis of the pre-Hosking four-element test set out in P v D [2000] 2 NZLR 591 (HC) at [34]: 

(i) That the disclosure of the private facts must be a public disclosure and not a private one. 

(ii) Facts disclosed to the public must be private facts and not public ones. 

(iii) The matter made public must be one which would be highly offensive and objectionable to 

a reasonable person of ordinary sensibilities. 

(iv) The nature and extent of legitimate public interest in having the information disclosed. 

Legitimate public concern is now considered a defence, not part of the tort. Hosking v Runting, above n 1, at 

[129]. 
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limited group who might recognise the top she wore.87 The Court found that while 

identifiability is relevant for assessing damages, the tort was still made out without 

identifiability due to “the loss of the personal shield of privacy of the person to whom the 

information relates.”88 In contrast, most other cases did involve identifiable plaintiffs, such as 

Hosking and Brown. In Andrews, the High Court found the plaintiffs to be identifiable in the 

broadcast to those who knew them, even though their last names were not disclosed and the 

wife’s face was partially pixelated.89 The Andrews judgment characterised L v G as “of little 

assistance”90 and stated that in most circumstances a plaintiff must be identified in the 

publication, either directly or by implication.91 Cheer and Todd observe that this issue of 

identifiability “cannot yet be regarded as finally decided.”92 (It is also worth noting that the 

joint majority judgment in Hosking stated that L v G may have been better dealt with as a 

breach of confidence claim.93)  

 

Having identified what type of source image could breach the tort, we can now turn to 

implications for manipulated images. If a source image that breached this tort was 

subsequently manipulated, the manipulated version could also breach the tort (assuming the 

courts do not find falsity itself a barrier). For instance, we could imagine a scenario based on 

Brown where instead of a non-manipulated photo, the flyer depicted a manipulated version 

showing Brown with devil-style horns on his head. A court may consider this to breach the 

tort, since the ingredients that satisfied the two elements would still be present. In contrast, if 

the Hosking photo had been published as a manipulated version—showing Mrs Hosking and 

the children with devil-horns—this is unlikely to breach the tort because the unaltered version 

did not. Thus, if disseminating a source image does not breach the tort, disseminating a 

manipulated version may also not breach the tort. And as the case law illustrates, many 

source photos would not breach the tort. For example, this tort would not seem to apply when 

a source photo taken from a workplace website is head-swapped onto a pornographic body 

                                                           
87 L v G, above n 85, at 246. 

88 At 246. See also the discussion at 247-248. 

89 Andrews, above n 79, at [13], [74]-[76]. 

90 At [59]. 

91 At [52]. 

92 Cheer and Todd, above n 21, at 1010. 

93 Hosking v Runting, above n 1, at [84]. See also Katrine Evans “Of Privacy and Prostitutes” (2002) 20 NZULR 

71 at 97-100. 
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image and posted online. This is unlikely to meet the first element: there are no facts in the 

workplace photo in respect of which there is a reasonable expectation of privacy. As stated in 

the Supreme Court case Rogers: “For there to be a reasonable expectation of privacy in 

relation to a fact it cannot be known to the world at large at the time of publication.”94 With 

regard to American law, scholars have stated that using a human face in a manipulated video 

does not amount to disclosure of private information if the face image was sourced from 

content posted online.95 

 

One scenario where the Hosking tort could apply is a manipulated medical photo envisioning 

future cosmetic surgery, such as a female breast reduction, later distributed to others without 

the subject’s consent. The unconsented dissemination of such a manipulated image showing 

unclothed female breasts may be able to satisfy both elements of the tort. Apart from such 

limited situations, in many image-manipulation scenarios this branch of the law would not be 

helpful. There are also the uncertainties previously discussed regarding how false information 

would be considered and the scope of identifiability required. Therefore, while the tort could 

be useful for some manipulated images, many are unlikely to fit within its current scope. 

 

 

2.1.2.  Tort of invasion of privacy by intrusion into seclusion 

This tort was recognised by the High Court in C v Holland.96 The plaintiff shared a house 

with her boyfriend and the defendant. The defendant covertly filmed the plaintiff while she 

was showering; the videos were not disseminated to anyone else. The defendant pleaded 

guilty to the criminal offence of making an intimate visual recording.97 The plaintiff also won 

a civil privacy claim on the basis of a new privacy tort of intrusion into seclusion. The 

elements of this tort are as follows:98 

 

                                                           
94 Rogers, above n 41, at [100] per McGrath J. 

95 Robert Chesney and Danielle Citron “Deep Fakes: A Looming Challenge for Privacy, Democracy, and 

National Security” (14 July 2018) Social Science Research Network <www.ssrn.com> at 36. For a contrary 

view in relation to the Hosking tort, see Curtis Barnes and Tom Barraclough “Perception Inception: Preparing 

for deepfakes and the synthetic media of tomorrow” (17 May 2019) Brainbox Ltd <www.brainbox.institute> at 

[302], [307]. However, the authors acknowledge that “[t]his is a matter for public discussion and debate, or a 

fact finder on the facts of a given case.” At [307]. 

96 C v Holland [2012] NZHC 2155, [2012] 3 NZLR 672. 

97 Crimes Act 1961, s 216H.  

98 C v Holland, above n 96, at [94].  
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(a) An intentional and unauthorised intrusion; 

(b) Into seclusion (namely intimate personal activity, space or affairs); 

(c) Involving infringement of a reasonable expectation of privacy; 

(d) That is highly offensive to a reasonable person. 

 

The last two elements were described as replicating the requirements for the Hosking tort.99 

Yet unlike the Hosking tort, the intrusion tort does not require publicity given to the relevant 

matter. It is the intrusion, not publicity given, that must be highly offensive to a reasonable 

person. Like the Hosking tort there is a defence of legitimate public concern.100  

 

While this tort was breached by filming the Holland plaintiff in the shower, it would not be 

breached in many other scenarios. For instance, the intrusion tort’s applicability in public 

places is unclear.101 The intrusion tort could apply to a manipulated image if the source image 

met the four elements: a very narrow set of circumstances such as Holland type activity.102 

With many image-manipulations this intrusion tort would be inapplicable. For example, the 

‘beautifying’ manipulation scenario103  does not involve any intrusion into intimate personal 

activity, space or affairs: the subject has consented to the source photo being taken and 

published in its original form. In the Kerry-Fonda scenario,104  the source photos were news 

photos taken at public rallies and thus not the result of unauthorised intrusions. In the 

deepfake scenarios105 the head images were sourced from social media pages that the 

manipulator had access to. In America, too, the intrusion into seclusion tort has been 

described as “ill-suited” to many deepfakes as such videos “do not involve invasions of 

spaces in which individuals have a reasonable expectation of privacy.”106  

 

                                                           
99 At [96]. 

100 At [96]. 

101 Cheer and Todd, above n 21, at 1018. 

102 Police v Carter [2018] NZDC 2034, discussed in Chapter 5, is a possible example. The manipulated images 

in that case were not distributed to anyone. 

103 See Chapter 3, Scenario C.5. 

104 See Chapter 3, Scenario C.2. 

105 See Chapter 3, Scenarios A.1, B.1, C.1. 

106 Chesney and Citron, above n 95, at 36. This analysis was based on the tort as delineated in the Restatement: 

“One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private 

affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly 

offensive to a reasonable person.” American Law Institute Restatement (Second) of Torts (online ed, Westlaw) 

at § 652B.  
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2.2.  Privacy Act 1993 

As this statute is undergoing amendment, references to this statute are to the Act as of 1 

August 2019. Potential amendments are referred to at the end of this section. 

 

The Privacy Act 1993 deals with the collection, use and disclosure of personal information. 

Since it is technologically neutral it can apply to both online and offline information.107 The 

Privacy Act applies to “personal information” about identifiable individuals.108 The Act’s 

definition of “personal information” is not limited to sensitive or private information.109 

While “information” is not defined in the statute, it has been interpreted to include photos and 

videos.110 For this reason the Privacy Act can apply to photos and videos of a living person—

even those that are not covered by the common law privacy torts.  

 

Section 6 of the Privacy Act contains twelve information privacy principles. These principles 

apply to “agencies”. “Agency” means “any person or body of persons, whether corporate or 

unincorporate, and whether in the public sector or the private sector; and, for the avoidance of 

doubt, includes a department”.111 Certain entities are excepted from this “agency” definition, 

such as courts and tribunals in relation to their judicial functions, and news media in relation 

to their news activities.112 The result of these definitions is that a person unconnected to the 

government could be considered an “agency” under the Act, and may therefore need to 

comply with the Act’s privacy principles—including in relation to images of other persons.  

 

                                                           
107 See Gehan Gunasekara and Alan Toy “‘MySpace’ or Public Space: The Relevance of Data Protection Laws 

to Online Social Networking” (2008) 23(2) NZULR 191 at 198. 

108 “Personal information” is defined to include “information about an identifiable individual” and information 

relating to specified deaths. “Individual” is in turn defined to mean “a natural person, other than a deceased 

natural person”. Privacy Act 1993, s 2(1). According to Paul Roth, it is “probably sufficient” if only the 

individual concerned can identify him or herself, and Roth accordingly questions the decision in Case Note 

64131 [2006] NZ PrivCmr 7. Paul Roth Privacy Law and Practice (online ed, LexisNexis) at [PVA2.12(d)(ii)]. 

For an explanation of the inconsistencies as to whether deceased persons can have privacy, see Law 

Commission Privacy Concepts and Issues: Review of the Law of Privacy Stage 1 (NZLC SP19, 2008) at [8.30]-

[8.34]. 

109 C v Holland [2012] NZHC 2155, [2012] 3 NZLR 672 at [24]. 

110 See, for example. Case Note 240409 [2016] NZ PrivCmr 2 (Principles 10 and 11 breached when CCTV 

images were posted on Facebook); Case Note 89271 [2007] NZ PrivCmr 12 (Principle 11 breached when a 

photo of a child participating in a sports programme was published in a newspaper). 

111 Privacy Act 1993, s 2(1) definition of “agency”, para (a).  

112 Section 2(1) definition of “agency”, para (b). 
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Of the twelve privacy principles, only one aspect is judicially enforceable: an entitlement to 

access certain information held by a public sector agency under Principle 6.113 Complaints 

about breaching other principles must first be made to the Privacy Commissioner. The 

Privacy Commissioner deals with such complaints by conciliation (including compulsory 

conferences) and may secure settlements.114 If a settlement is not possible the matter may 

proceed to the Human Rights Review Tribunal.115 Unlike the Commissioner, the Tribunal 

may grant an award of damages, as well as other remedies.116  

 

The key question, therefore, is what kind of action would constitute a privacy breach under 

the Act, as a basis for a complaint to the Commissioner. Section 66 provides that an action is 

an interference of privacy of an individual if it breaches a relevant information privacy 

principle and if, in the Commissioner’s or Tribunal’s opinion, the action:117   

 

(i)   has caused, or may cause, loss, detriment, damage, or injury to that individual; or 

(ii)  has adversely affected, or may adversely affect, the rights, benefits, privileges,    

       obligations, or interests of that individual; or 

(iii) has resulted in, or may result in, significant humiliation, significant loss of dignity,   

       or significant injury to the feelings of that individual. 

 

Therefore the individual must have suffered both breach of a principle and one of these three 

types of harm. Harm is subjectively assessed.118 As observed by a commentator:119   

 

                                                           
113 Section 11. 

114 Sections 69, 74, 76-77. Part 8 of the statute details the procedure for complaints. 

115 The Privacy Commissioner may refer the matter to the Director of Human Rights Proceedings, who has 

discretion whether to pursue it in the Human Rights Review Tribunal: s 77. In such cases the plaintiff is the 

Director, not the complainant, unless the Tribunal orders the complainant to be joined: s 82(5). Under certain 

circumstances an aggrieved individual may bring proceedings before the Human Rights Review Tribunal: s 83.  

116 In addition to damages, the Tribunal may grant declarations, orders restraining conduct, orders for remedial 

acts, or other relief it thinks fit: s 85(1). 

117 Section 66(1)(b). Under s 66(2), breaches of Principles 6 and 7 (relating to access and correction 

respectively) do not require harm. See Stephen Penk “The Privacy Act 1993” in Stephen Penk and Rosemary 

Tobin (eds) Privacy Law in New Zealand (Thomson Reuters, Wellington, 2016) 53 at 66. 

118 Stephen Penk “The Privacy Act 1993” in Stephen Penk and Rosemary Tobin (eds) Privacy Law in New 

Zealand (Thomson Reuters, Wellington, 2016) 53 at 67. 

119 Susan Corbett “The case for joint ownership of copyright in photographs of identifiable persons” (2013) 18 

MALR 330 at 336. 
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This is a high threshold indeed and in my opinion does not necessarily embrace the 

more subtle emotions (which are nevertheless related to an individual’s desire for 

privacy) that may be evoked upon finding one’s image circulated online to all and 

sundry. 

 

Moreover, it could be difficult to consider many image-manipulations as breaching a 

principle. While a detailed review of the twelve privacy principles is beyond the scope of this 

thesis, the Privacy Commissioner has summarised the principles’ coverage as follows:120 

 

collection of personal information (principles 1-4) 

storage and security of personal information (principle 5) 

requests for access to and correction of personal information (principles 6 and 

7, plus parts 4 and 5 of the Act) 

accuracy of personal information (principle 8) 

retention of personal information (principle 9) 

use and disclosure of personal information (principles 10 and 11), and 

using unique identifiers (principle 12). 

 

Complaints about non-manipulated human images often involve breaches of principles 10 

(use) and/or 11 (disclosure). For example, images from CCTV footage posted on Facebook 

were found to breach principles 10 and 11.121 Nevertheless, there may be issues applying the 

information privacy principles to many situations involving manipulated images. To analyse 

this, Principles 10 and 11 can be examined as two principles that are often applicable to 

unaltered images.  

 

Principle 10 relates to limits on use. It states that “[a]n agency that holds personal information 

that was obtained in connection with one purpose shall not use the information for any other 

purpose unless the agency believes, on reasonable grounds,” that one of the exceptions 

applies.122 In the image-manipulation context, there may be difficulty in using Principle 10 as 

it applies to agency-held information “that was obtained in connection with one purpose”. As 

Paul Roth points out, this wording gives rise to an issue when the information was not 

                                                           
120 Privacy Commissioner “A Guide to the Privacy Act 1993” (4 June 2009) <www.privacy.org.nz>.  

121 Case Note 240409 [2016] NZ PrivCmr 2. 

122 Privacy Act 1993, s 6, Principle 10(1). 
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“obtained in connection with” any purpose whatsoever.123 In such situations Principle 10 

does not seem to apply. A similar issue arises when someone takes or downloads a source 

photo precisely for the purpose of creating and disseminating a manipulated version. In such 

cases Principle 10 would not seem to apply, since the “personal information” (the source 

photo) was “obtained in connection with” the same purpose that the “agency” used it for. 

Moreover, a relevant exception to Principle 10 exists: the principle does not apply if an 

agency believes on reasonable grounds “that the purpose for which the information is used is 

directly related to the purpose in connection with which the information was obtained”.124 

This would also exempt many situations where the source image was obtained for the 

purpose of manipulation. Accordingly, Principle 10 does not seem useful for many image-

manipulations.  

 

Principle 11 relates to limits on disclosure, and states that “[a]n agency that holds personal 

information shall not disclose the information to a person or body or agency unless the 

agency believes, on reasonable grounds,” that one of the exceptions applies.125 If this 

principle is applied to a manipulated image, the “personal information” could be considered 

the source image that is subsequently altered. The question then is whether disclosing the 

manipulated image constitutes disclosing the “personal information” that was held in the 

form of the source image.   

 

Principle 11 was engaged in the only decision found that applied the Privacy Act to a 

manipulated image within the scope of this thesis. This was the Slater decision by the Human 

Rights Review Tribunal.126 The Tribunal found an interference of privacy when documents 

(such as emails and photos) were obtained from the complainant’s hard drive without his 

consent and published online. This was done in the context of accusing the complainant of 

perjury, theft and other criminal conduct and was held to breach Principle 11.127 Among the 

43 documents at issue, one included a manipulated photo. This was in a blog post asserting 

the complainant deserved time in prison, illustrated with a photo of him “photo-shopped to 

resemble a police mugshot” showing him holding a board with the words “Cocksmoker” and 

                                                           
123 Paul Roth Privacy Law and Practice (online ed, LexisNexis) at [PVA6.13(e)]. 

124 Privacy Act 1993, s 6, Principle 10(1)(e). 

125 Privacy Act 1993, s 6, Principle 11. 

126 Director of Human Rights Proceedings v Slater [2019] NZHRRT 13. See Chapter 3, Scenario A.5. 

127 Except for one blog post that was held to be news activity: at [135].  
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“Known Aliases: Matjik”.128 The Tribunal did not analyse the manipulated nature of the 

image but this was one of the many posts contributing to the breach of Principle 11. Hence 

the fact of manipulation did not seem to preclude the breach; although we do not know how 

the Commissioner or Tribunal may deal with a case involving only or mainly a manipulated 

image.  

 

In this case, the source image (along with other documents) was taken from the hard drive. 

The Tribunal noted the likelihood that the information may have been obtained illegally by 

the blogger’s sources.129 As the blogger was in possession of the hard drive, it seems intuitive 

that he was “[a]n agency that holds personal information” for purposes of Principle 11. Other 

situations may be different. For instance, consider the Kienitz colour alteration130 where a 

mayor’s photo was downloaded from the city website, colourised and printed on t-shirts. 

Should the individual who downloaded the source photo be considered an “agency holding” 

it? There does not seem to be a clear answer to this question.131 Also, it is unclear at what 

point a source image is changed so much, in the manipulated version, that it no longer 

constitutes the ‘personal information’ ‘held’ by the ‘agency’.   

 

Furthermore, the information privacy principles contain several specific exceptions that apply 

when an agency believes on reasonable grounds that an exception applies. Principle 11 

contains an exception if “the disclosure is to the individual concerned”.132 This limiting 

exception could apply to image-manipulations, especially those that are sexualised. There are 

many other detailed exceptions to the principles. As Ursula Cheer has stated, these “many 

exceptions … can be interpreted quite subjectively, and so it may be very hard to predict 

what action is right or wrong in particular circumstances.”133  

 

                                                           
128 At [125]. This was held not to be a news activity. 

129 At [149]. It was not alleged that the blogger stole the hard drive. 

130 See Chapter 3, Scenario A.3. 

131 See Roth, above n 123, at [PVA6.8(b)], [PVA6.14(a)]. 

132 Privacy Act 1993, s 6, Principle 11(c). 

133 Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th ed, LexisNexis NZ, Wellington, 2015) at 

404. See, for example, Privacy Act 1993 s 56 that applies to all principles, and exceptions in certain s 6 

principles for publicly available information.  
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In addition, “any news medium” is not considered an agency “in relation to its news 

activities”.134 “News medium” and “news activity” are defined in the statute.135 The latter has 

recently been interpreted as “news activity which is conducted responsibly.”136 Due to this 

exemption, a complaint against news-related activity may not succeed under the Privacy Act 

even if the activity would otherwise breach a principle.  

 

The preceding analysis highlights some potential difficulties in arguing that a manipulated 

image breaches a privacy principle. Another issue is the Privacy Commissioner’s inability to 

award binding redress.137 In a case where children’s photos were used unaltered in a poster, 

the business ceased communication with the Privacy Commissioner’s office after the 

investigation began. As the business was still trading, the Commissioner issued a media 

release publicly naming it to warn other consumers about its unlawful practices.138 The 

Commissioner could not, however, order an injunction. As commentators have observed, the 

Privacy Act “relies for its compliance upon goodwill and the desire of businesses to preserve 

their reputations.”139 

 

                                                           
134 Privacy Act 1993, s 2(1) definition of “agency”, para (b)(xiii).  

135 Per section 2(1), “news medium means any agency whose business, or part of whose business, consists of a 

news activity; but, in relation to principles 6 and 7, does not include Radio New Zealand Limited or Television 

New Zealand Limited”. “News activity” is also defined in s 2(1) as follows: 

 

news activity means— 

(a) the gathering of news, or the preparation or compiling of articles or programmes of or concerning 

news, observations on news, or current affairs, for the purposes of dissemination to the public or 

any section of the public: 

(b) the dissemination, to the public or any section of the public, of any article or programme of or  

      concerning— 

     (i)   news: 

     (ii)  observations on news: 

     (iii) current affairs. 

136 Director of Human Rights Proceedings v Slater [2019] NZHRRT 13 at [92.5]. Hence a blog can be a news 

medium, but not all blog posts will meet the responsibility standard to be a news activity. See below for changes 

to these statutory definitions by the Privacy Bill. 

137 Except with respect to certain unreasonable charges under the Privacy Act 1993, s 78. See Roth, above n 123, 

“Note on the Use of the Privacy Commissioner’s Case Notes”. 

138 Privacy Commissioner “Privacy Commissioner names photography agency for misleading practices” (18 

January 2017) <www.privacy.org.nz>. The business breached Principles 3, 4, 9 and 10. There was no mention 

of referral to the Tribunal. 

139 Susan Corbett and Alexandra Sims E-Commerce and the Law (Thomson Reuters New Zealand Ltd, 

Wellington, 2014) at 189. 
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A Privacy Bill was introduced in March 2018.140 If passed, it would repeal and replace the 

Privacy Act 1993. As of 1 August 2019, the Privacy Bill would empower the Privacy 

Commissioner to issue compliance notices that may be enforceable by the Human Rights 

Review Tribunal.141 In addition, the Bill would change the news-related exemption to exempt 

entities and individuals subject to the oversight of the BSA, Media Council and other 

prescribed regulatory bodies.142 Manipulated images thus exempted by the Privacy Bill would 

therefore fall under the purview of the Media Council or BSA (both discussed in Chapter 12). 

However, the Privacy Bill would not amend the privacy principles in a way that would make 

them more applicable to image-manipulation.143 This can be compared with the Harmful 

Digital Communications Act, in which a principle expressly deals with false allegations.144 

This latter statute’s applicability to manipulated images is detailed in Chapter 11. The lack of 

all-encompassing protection in the Privacy Act (and Bill) is not necessarily surprising. As 

Stephen Penk has noted, “this statute by no means provides comprehensive privacy 

protection”.145  

 

 

As the foregoing analysis demonstrates, the privacy torts and the Privacy Act 1993 may be 

applicable to image-manipulations within the scope of this thesis, but with several 

uncertainties and (especially for the torts) some restrictions to limited situations. Also, to 

someone without legal expertise, there is no clear indication from the text of the Privacy Act 

principles that they apply to unconsented dissemination of manipulated images. For all these 

reasons, subjects of such images cannot rely entirely on New Zealand privacy law to protect 

their autonomy interests. It would therefore be helpful to look at other areas of New Zealand 

law, starting with the next chapter.  

                                                           
140 Privacy Bill 2018 (34-2).  

141 See Privacy Bill 2018 (34-2), Part 6, subpart 2.  

142 Per clause 6(1) as of 1 August 2019, the ‘agency’ definition excludes news entities in relation to their news 

activities. ‘News entity’ means an entity (including an individual) whose business in whole or part consists of a 

news activity and that is, or whose employer is, subject to the oversight of the BSA, Media Council or other 

prescribed regulatory body. ‘News activity’ is defined to include publishing and preparing for purposes of 

publication: news, observations on news, or current affairs.  

143 See cl 19, as of 1 August 2019. 

144 Harmful Digital Communications Act 2015, s 6(2), Principle 6.  

145 Stephen Penk “The Privacy Act 1993” in Stephen Penk and Rosemary Tobin (eds) Privacy Law in New 

Zealand (Thomson Reuters, Wellington, 2016) 53 at 54.  
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CHAPTER 5 

OTHER NEW ZEALAND LAWS  

 

This chapter will examine the following areas of New Zealand law:  

1. Performers’ rights 

2. Laws relating to professional misconduct 

3. Breach of contract  

4. Tort claims for infliction of emotional distress 

5. Actions applicable in limited commercial contexts: 

5.1.  Registered trade marks 

5.2.  Fair Trading Act 1986 

6. Criminal offences and related civil regimes: 

6.1.  Blackmail  

6.2.  An electoral offence 

6.3.  Harassment 

6.4.  Films, Videos, and Publications Classification Act 1993   

 

These laws have been selected for this chapter based on their potential relevance for 

unconsented image-manipulation. Depending on the context, in some situations other laws 

may also be relevant.  

 

 

1.  Performers’ Rights 

 

Performers’ rights are provided for in Part 9 of the Copyright Act 1994. These rights are 

independent of copyright or moral rights,1 which are discussed in Part III of this thesis. For 

performers’ rights purposes, a “performance” is a live performance that is either a dramatic 

performance (including dance, mime and use of puppets), a musical performance, a reading 

or recitation of a literary work, or a performance of a variety act or any similar presentation.2  

Some manipulated videos could use part of such a filmed “performance”. If so, it may 

infringe performers’ rights if the film recording was copied without the performer’s consent 

otherwise than for private and domestic use, if the defendant knew or had reason to believe 

                                                           
1 Copyright Act 1994, s 170(4)(a). 

2 Section 169(1), definition of “performance”. “Literary work is defined in s 2(1). 
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that the recording was made without the performer’s consent.3  This protection is very 

limited: it would only cover live performances of the kinds specified. Apart from these 

limited situations, performers’ rights would not be useful for unconsented image-

manipulations. Moreover, the right not to have a performance subjected to derogatory 

treatment only applies to sound recordings,4 and therefore could not be used for manipulated 

images. (The equivalent moral right that can apply to images is discussed in Chapter 7.) For 

these and other reasons, commentary has suggested that performers’ rights in New Zealand 

are “of little practical importance”.5   

 

 

2.  Laws Relating to Professional Misconduct 

 

New Zealand laws governing misconduct in a specific profession could sometimes apply to 

unconsented image-manipulation. This occurred with the Tucker scenario:6 when a real estate 

dispute included photos altered by elongating the subjects’ noses, implying they were liars. 

This contributed to findings of mistake and licence-cancellation by the Real Estate Agents 

Disciplinary Tribunal, and on appeal the High Court ruled that the Tribunal had not erred.7 

While in this case the manipulated photos contributed to professional misconduct, the scope 

of such laws are necessarily limited. Not all image-manipulation will occur in a professional 

context governed by laws enforceable in a tribunal or court.  

 

 

3.  Breach of Contract  

 

Contract law would apply when two parties have contractually agreed that one’s image would 

not be manipulated, and the other breaches the contract. Regarding the Tamahori head-swap,8 

a commentator noted that people could protect against such situations by signing a relevant 

                                                           
3 Section 173(1). See also s 173(3). “Recording” is defined as a sound recording or film made directly from the 

performance or made from a communication work that includes the performance. Section 169(1), definition of 

“recording”. “Sound recording” and “film” are defined in s 2(1). For defences see Part 9, Subpart 5. 

4 Section 170F(2). 

5 Jessica C Lai “The Development of Performers’ Rights in New Zealand: Lessons for the Asian Pacific 

Region?” in Susan Corbett and Jessica C Lai (eds) Making Copyright Work for the Asian Pacific: Juxtaposing 

Harmonisation with Flexibility (Australian National University Press, Acton, 2018) 257 at 272. 

6 See Chapter 3, Scenario A.4. 

7 Tucker v Real Estate Agents Authority [2017] NZHC 1894.  

8 See Chapter 3, Scenario B.2. 
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contract before posing for photos.9 In that scenario neither subject had done so. In many other 

situations, too, people do not contractually specify future uses of their image. This could be 

due to a variety of reasons: legal ignorance, a lack of bargaining power, or simply not 

thinking that their image would be used in that way. Sometimes it would be impractical to 

consider contract law as a protective measure: such as when a source photo from a workplace 

website is manipulated by someone unconnected with the photographer or workplace. In this 

kind of situation the subject could not contract with every possible future manipulator.  

 

Even image-subjects that do contractually limit manipulation may find that the contractual 

language does not account for future technological developments. As an American 

commentator observed: 10  

 

It is simply impossible for actors, models and the other subjects of visual images to 

anticipate the different ways in which their images may be altered prior to publication; 

nor can they anticipate the different contexts in which their image might be 

incorporated years later. 

 

Therefore, dissemination of many manipulated images could not be prevented by prior 

contractual limitation.  

 

 

4.  Tort Claims for Infliction of Emotional Distress  

 

While such torts claims are possible in New Zealand, their reach is limited by the requirement 

for a medically recognisable condition. As Stephen Todd has pointed out, a majority of the 

New Zealand Court of Appeal has accepted the U.K. requirement that the plaintiff must 

suffer a recognisable psychiatric illness.11 This requirement applies to claims for mental harm 

standing alone, whether intentionally or negligently inflicted.12 In future, it is possible that 

                                                           
9 Liz Smith “That’s my dress, Lee” The Wellingtonian (16 February 2006) at 3, describing comments by Ursula 

Cheer. 

10 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA JL & Arts 143 at 182. 

11 Stephen Todd “Negligence: The Duty of Care” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson 

Reuters New Zealand, Wellington, 2019) 149 at 211. See van Soest v Residual Health Management Unit [2000] 

1 NZLR 179 (CA) at [65]-[67].  

12 See Todd, above n 11, at 145, 211.  
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New Zealand courts may abandon this requirement in favour of the Canadian approach.13 A 

Canadian claimant need not prove a recognised psychiatric illness to recover for mental 

injury in negligence, but must show that the disturbance suffered is serious and prolonged 

and rises above the ordinary annoyances, anxieties and fears that come with living in civil 

society.14 At present, however, the New Zealand requirement for a recognisable psychiatric 

illness can present a hurdle for many image-manipulation plaintiffs.  

 

While American jurisdictions have recognised a tort of intentional infliction of emotional 

distress, its development in New Zealand has been described as “unlikely”.15 In an American 

case, the court found that pornographic head-swapped photos circulated in the workplace 

resulted in infliction of emotional distress under Massachusetts law.16 In that case 

uncontradicted medical testimony established a causal link between the manipulated photos 

and the victim’s diagnosed post-traumatic stress disorder.17 While evaluating medical 

testimony is beyond the scope of this thesis, the type of testimony available in that American 

case could be offered to meet the New Zealand requirement for a recognisable psychiatric 

illness. Yet such medical information may not be available for many other unconsented 

image-manipulations. Such scenarios could therefore be better addressed by laws that do not 

require medical or psychiatric evidence of harm. For example, “serious emotional distress” 

under the Harmful Digital Communications Act 2015 does not require an identifiable 

psychological or psychiatric condition.18 This statute as applicable to image-manipulation is 

analysed in Part III.  

 

 

                                                           
13 See Todd, above n 11, at 213. The Canadian Supreme Court approvingly quoted the dissenting judgment in 

the New Zealand case van Soest v Residual Health Management Unit [2000] 1 NZLR 179 (CA). See Saadati v 

Moorhead 2017 SCC 28, [2017] 1 SCR 543 at [38]. 

14 Saadati v Moorhead 2017 SCC 28, [2017] 1 SCR 543 at [2], [37].  

15 Stephen Todd “Trespass to the Person” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson Reuters New 

Zealand, Wellington, 2019) 103 at 145, following discussion of O (A Child) v Rhodes [2015] UKSC 32, [2016] 

AC 219.  

16 Bowman v Heller 420 Mass 517 (1995). The plaintiff alleged both intentional and reckless infliction of 

emotional distress, but the lower court pointed out that under the relevant state law both had essentially the same 

elements and burdens of proof. Bowman v Heller 1 Mass L Rptr 51 (Super Ct 1993) at *4. 

17 Bowman v Heller 1 Mass L Rptr 51 (Super Ct 1993) at *5. 

18 Police v B [2017] NZHC 526, [2017] 3 NZLR 203 at [22]; R v Iyer [2016] NZDC 23957, [2017] DCR 82 at 

[55]. Section 4 of the Harmful Digital Communications Act 2015 defines “harm” as “serious emotional 

distress”. 
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5.  Actions Applicable in Limited Commercial Contexts 

 

These actions include registered trade mark infringement and breaches of the Fair Trading 

Act 1986. Such causes of action are generally helpful only when a manipulated image is 

utilised in an applicable commercial context.  

 

 

5.1.  Registered trade marks 

An image can be registered as a trade mark in New Zealand under the Trade Marks Act 

2002.19 Trade marks containing a name or representation of a person may require written 

consent from that individual.20 Even with that consent an image of an individual may be 

unregistrable, including on the grounds that it is merely descriptive of the individual rather 

than identifying the source of goods or services.21 Registration may also be refused on the 

ground that the public could be deceived or confused that the person is connected to the trade 

mark applicant in a way that is in fact non-existent.22 

 

In addition, a trade mark must be registered for particular goods and services, and may be 

revoked if it is not genuinely used in trade in relation to those goods or services.23 As a result, 

individuals would need to use a specific image in a relevant commercial context. Another 

limitation is that a registered trade mark can only be infringed by “use[] in the course of 

trade” and “in such a manner as to render the use of the sign as likely to be taken as being use 

as a trade mark.”24 Thus even if a plaintiff successfully registers a personal image (and 

                                                           
19 Trade Marks Act 2002, s 5 defines a trade mark as: 

… any sign capable of— 

(i) being represented graphically; and 

(ii) distinguishing the goods or services of one person from those of another 

The inclusive definition of ‘sign’ in s 5 does not exclude photographs or videos.   

20 Section 23. Section 24 applies to representations of the Royal Family. 

21 Section 18(1)(b) & (c). The trade mark may still be registered per s 18(2) “if, before the date of application for 

registration, as a result of either the use made of it or of any other circumstances, the trade mark has acquired a 

distinctive character”. In the UK, photos of Princess Diana were refused trade mark registration whereas a photo 

of Formula One driver Damon Hill was registered. See Lynne Weathered “Trade Marking Celebrity Image: The 

Impact of Distinctiveness and Use as a Trade Mark” (2000) 12 Bond LR 161 at 168, 179-180. 

22 Such a refusal would likely be under s 17(1)(a).  

23 A registered trade mark may be revoked if “at no time during a continuous period of 3 years or more was the 

trade mark put to genuine use in the course of trade in New Zealand . . .  in relation to goods or services in 

respect of which it is registered”. Trade Marks Act 2002, s 66(1)(a). 

24 Section 89. “Use” in this context is defined inclusively in s 7. “Course of trade” in this context is not 

statutorily defined. 
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successfully uses it in trade to avoid revocation) it is only infringed if the defendant misuses 

it in the course of trade and as a trade mark—essentially, in a source-identifying way.  

 

Furthermore, to amount to infringement the defendant must have used either the identical 

registered image or something similar to what is registered.25 This means that protection is 

limited unless one registers most existent images of oneself as trade marks (and uses all these 

in trade to avoid revocation). Also, if the defendant substantially altered the registered image, 

the necessary identical or similar use may be absent and it therefore may not constitute 

infringement.  

 

Given all this, the utility of the Trade Marks Act in the image-manipulation context is quite 

limited. 

 

 

5.2.  Fair Trading Act 1986 

If an image is not registered as a trade mark, the Trade Marks Act 2002 would not protect it.26 

Relief in such instances may be obtained via the common law tort of passing off or the Fair 

Trading Act 1986. Passing off has been successfully used to combat image-manipulation in 

England.27 Its adaptability as a common law tort has also been commented on by scholars.28 

This tort is therefore separately discussed in Chapter 8, and the remainder of this section will 

discuss the Fair Trading Act 1986 (‘FTA’). 

 

The FTA provides statutory remedies for both consumers and traders, and civil claims may 

be brought by any person.29 An FTA section relevant for image-manipulation is section 9, 

which provides that “[n]o person shall, in trade, engage in conduct that is misleading or 

                                                           
25 Section 89(1). As Jeremy Finn notes, trade mark registration would protect only the specific photo registered. 

Jeremy Finn “Endorsement Passing Off: a Suspect Weapon for Sports Celebrities” in Elizabeth Toomey (ed) 

Keeping the Score: Essays in Law and Sport (Centre for Commercial & Corporate Law Inc, Christchurch, 2005) 

11 at 29.  

26 Trade Marks Act 2002, s 99. 

27 Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576.   

28 See Abraham I. van Melle “Passing Off and Character Merchandising” [1996] NZLJ 281 at 305; Sandra King 

“Can Passing Off In New Zealand Expand To Accommodate Protection For Personal Images?” (1998) 8 

Auckland U L Rev 857. 

29 Fair Trading Act 1986, ss 41, 43. 
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deceptive or is likely to mislead or deceive.” This section gives rise to civil liability. Other 

more specific conduct in trade can also give rise to criminal liability.30 

 

While “engag[ing] in conduct” for section 9 purposes can include both acts and omissions,31 

the “misleading or deceptive” conduct required for a section 9 breach is not statutorily 

defined. Such conduct has been interpreted to require a misrepresentation in relation to the 

relevant section of the public, as objectively determined by the court according to common 

law principles.32 The appropriateness of requiring a misrepresentation in this context has been 

questioned by commentators.33  

 

In order to be a breach of section 9, the misleading or deceptive conduct must also be “in 

trade”. “Trade” is defined as “any trade, business, industry, profession, occupation, activity of 

commerce, or undertaking relating to the supply or acquisition of goods or services or to the 

disposition or acquisition of any interest in land”.34 This definition of “trade” could 

encompass activities that are free of charge,35 but per the above definition must relate to 

supplying or acquiring goods or services, or similar activity in relation to land. Examples of 

free activities that are nevertheless likely to be “in trade” include free after-sale services or 

free professional advice. Such free activities aim to encourage continuing a business 

relationship and are therefore likely to be interpreted as conduct “in trade”. 36 

 

                                                           
30 Section 40. FTA sections giving rise to criminal liability due to conduct in trade include: s 10 (certain 

misleading conduct in relation to goods), s 11 (certain misleading conduct in relation to services), and s 13 

(certain false or misleading representations, including as to sponsorship or endorsement). Many plaintiffs in 

civil cases rely on s 9 and not the more specific provisions.  Stephen Todd “Interference with Intellectual 

Property” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson Reuters New Zealand, Wellington, 2019) 747 

at 778, 781. 

31 Fair Trading Act 1986, s 2(2). 

32 Stephen Todd “Negligence: The Duty of Care” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson 

Reuters New Zealand, Wellington, 2019) 149 at 252-253; Debra Wilson The Fair Trading Act Handbook 

(LexisNexis NZ, Wellington, 2018) at [3.71]-[3.148].  

33 Stephen Todd notes that while some authorities require misrepresentation, “perhaps the better view is that s 9 

is not limited by the concept of misrepresentation and may be of wider ambit.” Todd, above n 32, at 252. Debra 

Wilson notes that misrepresentation “is an odd requirement to impose”. Wilson, above n 32, at [3.144]. See also 

Wilson at [3.88]-[3.89]. 

34 Fair Trading Act 1986, s 2(1). For a detailed discussion of how “in trade” has been interpreted see Wilson, 

above n 32, at ch 2. 

35 See definitions in the Fair Trading Act 1986, s 2(1) of “business” (defined to include “whether free of charge 

or not”) and “supply” and “acquire” (both defined to include “by way of gift”). See also Wilson, above n 32, at 

[2.7]. 

36 Wilson, above n 32, at [2.106]. 
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The “in trade” requirement restricts the FTA’s utility for non-commercial image-

manipulation. Non-commercial social media use in particular is unlikely to be covered. 

Neither is use on employee recruiting materials: in X v Attorney General, use of X’s photo on 

Navy recruitment promotional materials following her resignation did not meet the definition 

of “in trade” for section 9 purposes.37 Due to the FTA’s focus on fair trading and consumer 

protection, expanding its reach would require significant amendments to the statute. It is 

suggested that such amendments are not desirable. The FTA’s role in consumer protection 

and fair trading merit its existence as a statute directly targeting such specific commercial 

harms.  

 

Even in such specific contexts, the FTA’s applicability to personal images may be limited. 

No case was found in which the FTA was argued in relation to image-manipulations within 

the scope of this thesis. There have been cases where the FTA has been successfully argued 

with respect to non-manipulated personal photos to obtain an interlocutory injunction.38 The 

reasoning in one such case39 has been strongly criticised by several commentators, including 

for allowing private contracts as the basis for misleading or deceiving the public40 and for not 

addressing whether the plaintiff had the relevant property right in his image.41 There has also 

been more general criticism of the FTA being extended to endorsement contexts.42 In 

contrast, the tort of passing off has already been used to redress endorsement-related 

images—including manipulated images—as will be detailed in Chapter 8. 

 

                                                           
37 X v Attorney-General (No 2) [2017] NZHC 1136, [2017] NZAR 1365 at [35]-[39]. 

38 Tony Blain Pty Ltd v Splain [1993] 3 NZLR 185 (HC) (nature of images on unauthorised merchandise not 

specified; ex parte interlocutory injunction granted on the basis of potential breaches of copyright law, FTA and 

passing off); New Zealand Rugby Football Union v Saint Publishing Ltd HC Auckland M1458/01, 2 October 

2001 (posed photo of All Black on calendar cover; interim interlocutory injunction granted on the basis, inter 

alia, of the FTA).  

39 New Zealand Rugby Football Union v Saint Publishing Ltd HC Auckland M1458/01, 2 October 2001.  

40 See, for example, Susy Frankel Intellectual Property in New Zealand (2nd ed, LexisNexis, Wellington, 2011) 

at 694; Rob Batty “Unauthorised Commercial Exploitation of Sporting Personae” (2010) 16 NZBLQ 40 at 55, 

65; Jeremy Finn “Endorsement Passing Off: a Suspect Weapon for Sports Celebrities” in Elizabeth Toomey (ed) 

Keeping the Score: Essays in Law and Sport (Centre for Commercial & Corporate Law Inc, Christchurch, 2005) 

11 at 20.  

41 Finn, above n 40, at 20.  

42 See Frankel, above n 40, at 694-695.  
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Another limitation of the FTA is that relevant provisions do not apply, with certain 

exceptions, to information published in a newspaper by that newspaper’s publisher.43 There 

are similar limitations for broadcasters.44 Such restrictions could limit the FTA’s utility for 

many news-related image-manipulations. 

 

As recognised by the High Court, the FTA’s “concern is with the interests of the consumer 

rather than the plaintiff”.45 Therefore, FTA claims may be struck out if the main harm is to 

the subject rather than in consumers being misled or deceived.46 It therefore seems more 

appropriate to look to alternative legal areas to protect interests of image-manipulation 

subjects. Passing off and the tort of injurious falsehood are two alternatives. As commentary 

has recognised, while the FTA can provide wider protection for the public, passing off can 

provide greater potential to prevent unauthorised exploitation of a person’s image.47 Also 

useful is the combined effect of the Advertising Standards Authority, Media Council and 

Broadcasting Standards Authority. All these are analysed in detail in Part III. 

 

 

6.  Criminal Offences and Related Civil Regimes 

 

No criminal offence in New Zealand expressly refers to manipulated images. However, 

depending on the context there may be a relevant offence. If the source image was obtained 

by visually recording intimate activity or intimate body parts without the person’s knowledge 

or consent, an offence relating to intimate visual recordings could apply.48 It has been 

suggested that these provisions could be amended to clarify whether they can cover 

                                                           
43 Fair Trading Act 1986, s 15(1). This provision applies to ss 9-14. The exceptions relate to advertisements and 

certain information relating to the supply of goods or services or to the sale or grant of land. Per s 15(3), the 

“publisher” of a newspaper means its proprietor, and “newspaper” is defined as in the Films, Videos, and 

Publications Classification Act 1993.  

44 Section 15(2). Per s 15(3), “broadcaster” and “broadcasting” are defined as in the Broadcasting Act 1989.  

45 Tot Toys Ltd v Mitchell [1993] 1 NZLR 325 (HC) at 366. 

46 For an example, see X v Attorney-General (No 2) [2017] NZHC 1136, [2017] NZAR 1365 at [40]. 

47 Cheyenne Conroy-Mosdell “Sports law in New Zealand: The prospect for a statutory right of publicity for 

sports celebrities” (2016) 97 ANZSLA Commentator 43 at 50. See also King, above n 28, at 881 (stating that 

while the FTA seeks to protect consumers’ rights to accurate marketplace information, passing off protects 

goodwill of the plaintiff). 

48 See Crimes Act 1961, ss 216G-216N. Section 216J criminalises publishing, importing, exporting or selling 

such recordings with knowledge or recklessness. 
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manipulated pornographic images.49 Such amendments would need to be significant, as 

currently the person depicted engaged in intimate sexual activity must have been recorded in 

a place which would reasonably be expected to provide privacy.50 This criterion would not be 

satisfied for body portions sourced from pornography. A better tool to counter such 

pornographic manipulated images is the Harmful Digital Communications Act 2015. This 

statute contains a relevant criminal offence and related civil regime that will be detailed in 

Part III.  

 

Other potentially applicable offences include blackmail, an electoral offence, harassment, and 

offences under the Films, Videos, and Publications Classification Act 1993. These offences 

(and the related civil regimes for the last two) will now be briefly discussed. Depending on 

the context, in some situations other offences may also be relevant for unconsented 

dissemination of a manipulated image.51  

 

6.1.  Blackmail 

A manipulated image could be used in a manner that constitutes blackmail under s 237 of the 

Crimes Act 1961. This occurred in the Mead scenario,52 when the defendant threatened to 

share manipulated sexual photos of the victim in an attempt to prevent her making a police 

complaint about previous assault.   

 

6.2.  An electoral offence 

It is an offence under s 199A of the Electoral Act 1993 to first publish or republish, or 

arrange for the first publication or republication of, a statement during the statutory specified 

period that the person knows is false in a material particular with the intention of influencing 

the vote of an elector.53 “Publish” is defined broadly to mean “to bring to the notice of a 

person in any manner” including posting, printing, broadcasting by any means, disseminating 

                                                           
49 See Curtis Barnes and Tom Barraclough “Perception Inception: Preparing for deepfakes and the synthetic 

media of tomorrow” (17 May 2019) Brainbox Ltd <www.brainbox.institute> at [509]-[518], [644.H]. 

50 Crimes Act 1961, s 216G(1). 

51 For example, certain offences in the Crimes Act 1961 requiring intent to obtain any property, privilege, 

service, pecuniary advantage, benefit or valuable consideration, or to cause loss, such as s 258(3) (making 

available a document that was altered), s 259 (using an altered or reproduced document with intent to deceive). 

See also s 240 (obtaining by deception or causing loss by deception). Regarding application of these offences to 

synthetic media, see Barnes and Barraclough, above n 49, at [489]-[499]. 

52 See Chapter 3, Scenario C.6. 

53 Electoral Act 1993, s 199A(1). 
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by internet or any other electronic medium, and inserting in a film or video.54 “Statement” is 

also broadly defined to include pictures and visual images.55 This offence therefore could 

capture an election-oriented manipulated image disseminated with the requisite knowledge 

and intent.56 However, the statutory “specified period” means the period beginning two days 

immediately before polling day and ending with the close of the poll.57 This two-day time 

period constrains the offence’s applicability.58 For instance, if the Kerry-Fonda scenario59  

was about a New Zealand politician, it would not fall within s 199A’s scope as it was first 

published online several months before the election.   

 

6.3.  Harassment  

The Harassment Act 1997 contains both a criminal offence and a civil regime providing for 

restraining orders. For both, harassment constitutes a pattern of behaviour directed against 

another person that includes either a specified act on at least two separate occasions within 

twelve months, or a specified act that is one continuing act carried out over any period.60 For 

purposes of the latter, the continuing act can include a specified act done on any one occasion 

that continues to have effect over a protracted period: the statute gives an example of 

offensive material about a person placed in any electronic media which remains there for a 

protracted period.61  

 

‘Specified acts’ include following a person, making contact (in any way including by 

electronic communication), giving a person offensive material (including by placing it in any 

electronic media where it is likely to be seen by or brought to the attention of that person), 

and acting in any other way that both causes the person to fear for their safety and would 

                                                           
54 Section 199A(3), definition of “publish”.  

55 Section 3(1). 

56 See Barnes and Barraclough, above n 49, at [375]-[376]. 

57 Electoral Act 1993, s 199A(3), definition of “specified period”. 

58 Commentary has noted that “it remains unclear what sort of time period would be more appropriate.” Barnes 

and Barraclough, above n 49, at [390].  

59 See Chapter 3, Scenario C.2. 

60 Harassment Act 1997, s 3(1)-(3). 

61 Section 3(4). Neither “protracted period” nor “offensive” is defined in the statute. Commentary notes that the 

meaning of “protracted period” is not clear. David Harvey internet.law.nz: selected issues (Revised 4th ed, 

LexisNexis NZ, Wellington, 2016) at [4.59].  
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cause a reasonable person in the particular circumstances to fear the same.62 “Safety” in this 

context includes mental well-being.63   

 

As observed earlier, the statute recognises both criminal and civil harassment. Harassment is 

a criminal offence when the requisite mental element is present. This is either intent to cause 

the other person to fear for his or her safety or the safety of a family member, or knowledge 

that the harassment is likely to cause such fear given the particular circumstances.64 For civil 

harassment, monetary damages are not available but a victim may apply to the District Court 

for a restraining order.65 The Court may make a restraining order if satisfied that there is or 

has been harassment, and that the relevant behaviour causes or threatens to cause the 

applicant distress which would have that effect of distress on a reasonable person in the 

applicant’s particular circumstances, and that the degree of distress justifies a restraining 

order necessary to protect the applicant from further harassment.66 There is a defence if the 

specified act was done for a lawful purpose.67  

 

Although a manipulated image could be part of a harassing pattern of behaviour, for both 

criminal and civil harassment the requirements may be difficult to meet. In relation to images 

relevant for this thesis, the only mention of harassment found in a New Zealand case is the 

Zombie bride scenario.68 There, a protection order was granted under the Domestic Violence 

Act 1995 after behaviour including abusive texts, abusive emails and a seemingly 

manipulated photo showing the applicant’s wife as a zombie bride. The protection order was 

granted on the basis of psychological abuse.69 Under the Domestic Violence Act 1995, 

“violence” can include psychological abuse including but not limited to harassment.70 This is 

helpful because under the Harassment Act 1997, a civil restraining order cannot be obtained 

                                                           
62 Harassment Act 1997, s 4. Neither “offensive” nor “electronic media” is defined in the statute. 

63 Section 2(1). 

64 Section 8(1). See s 2(2) for definitions of relevant family relationships. 

65 Unless the victim is or has been in a domestic relationship (as defined in the Domestic Violence Act 1995) 

with the person against whom the restraining order is sought. Section 9(4)-(5). 

66 See s 16(1). “Distress” is not defined in the statute. 

67 Section 17. “Lawful purpose” is not defined in the statute. 

68 See Chapter 3, Scenario B.4. 

69 A J H v C M H-T [2012] NZFC 4506 at [45].  

70 Domestic Violence Act 1995, s 3(2)(c)(ii). Section 16 allows protection orders for the benefit of persons other 

than the applicant, such as the wife in this case. 



PhD - S.C.A. Ekaratne 

 

80 

 

if the victim is or has been in a domestic relationship (as defined in the Domestic Violence 

Act 1995) with the person against whom the restraining order is sought.71 Therefore, the 

applicant in the zombie bride case could not have obtained an order under the Harassment 

Act against his former partner. However, the judgment briefly mentions that the applicant’s 

wife had previously brought Harassment Act proceedings seeking a restraining order against 

her husband’s former partner.72 

 

6.4.  Films, Videos, and Publications Classification Act 1993   

The Films, Videos, and Publications Classification Act 1993 (“Classification Act”) provides 

for the classification and regulation of certain publications. The Classification Act’s 

definition of “publication” includes videos and photographs in electronic and hard copy.73 

This definition encompasses online or e-mailed material accessed from a computer in New 

Zealand, and websites updated from New Zealand even if hosted overseas.74  Publications 

falling within the Act’s remit can be classified by the Office of Film and Literature 

Classification in three ways: unrestricted, objectionable, or objectionable unless restricted 

(e.g. by age).75 Anyone may submit a publication for classification, but anyone other than 

certain officials may make such a submission only with leave of the Chief Censor.76 

Classification decisions may be reviewed by the Film and Literature Board of Review, whose 

decisions may be judicially appealed on a point of law.77  

 

                                                           
71 Harassment Act 1997, s 9(4)-(5). 

72 A J H v C M H-T [2012] NZFC 4506 at [23]. It is unclear whether that order under the Harassment Act was 

granted or to what extent the allegedly manipulated photo was relevant. The available judgment does not detail 

the Harassment Act proceedings and no related judgment could be located. 

73 See Films, Videos, and Publications Classification Act 1993, s 2, definition of “publication”, para (a). This 

definition refers to both films and photographs. While “photograph” is not defined in the statute, section 2 

defines “film” to mean “a cinematograph film, a video recording, and any other material record of visual 

moving images that is capable of being used for the subsequent display of those images; and includes any part of 

any film, and any copy or part of a copy of the whole or any part of a film”.  

74 See Office of Film and Literature Classification “Classification and the internet” 

<www.classificationoffice.govt.nz>.  

75 Films, Videos, and Publications Classification Act 1993, s 23. For criteria for age-restricted publications see 

ss 3A, 3B. 

76 Section 13. The specified officials are the Chief Executive of Customs, the Commissioner of Police, and the 

Secretary for Internal Affairs. If the Chief Censor refuses to grant leave, written notice of reasons for that refusal 

must be given: s 15(5). 

77 Appeals are to the High Court and subsequently to the Court of Appeal. See Parts 4 and 5 of the statute for 

details. 
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For purposes of the Classification Act, a publication is objectionable: 78  

 

if it describes, depicts, expresses, or otherwise deals with matters such as sex, horror, 

crime, cruelty, or violence in such a manner that the availability of the publication is 

likely to be injurious to the public good.  

 

A publication is automatically deemed objectionable if it promotes or supports, or tends to 

promote or support, specified matters involving violence or sexual activity.79 Use of the 

words “promotes” and “supports” in this context means that the publication must advance, 

encourage, uphold or strengthen (rather than merely show or describe) the objectionable 

matter.80 Under these statutory standards many images of non-violent, adult sexual activity or 

adult nudity would not be automatically deemed objectionable.  

 

Publications that are not deemed automatically objectionable must be classified giving 

particular weight to the extent, degree and manner in which the publication deals with 

specified sexual or violent activities, exploits nudity of children and/or young persons, 

promotes or encourages criminal or terrorist acts, degrades or dehumanises or demeans any 

person, or makes specified discriminatory representations.81 Here the specified sexual 

activities relate to violence or coercion; children and young persons; or otherwise degrading, 

dehumanising or demeaning sexual conduct. (Again, therefore, images of non-violent, adult 

sexual activity or adult nudity may not be classified as objectionable.) When classifying these 

publications other contextual matters should also be considered.82  

 

                                                           
78 Section 3(1). A publication “deals with matters such as sex” if it contains one or more visual images of nude 

or partially nude children or young persons that are reasonably capable of being regarded as sexual in nature. 

Section 3(1A)-(1B). 

79 These activities include exploitation of children and/or young persons for sexual purposes, necrophilia, 

bestiality, compelling sexual conduct by violence or coercion, torture, extreme violence or extreme cruelty. 

Section 3(2). 

80 Office of Film and Literature Classification “The classification criteria” <www.classificationoffice.govt.nz>. 

81 Films, Videos, and Publications Classification Act 1993, s 3(3). The terms ‘children’ and ‘young persons’ are 

not statutorily defined as the focus is on subjects’ portrayed age rather than their (often unascertainable) real 

age. Ursula Cheer “A State’s Increasing Role in Monitoring Expression: New Zealand’s New Censorship 

Regime” (1996) 7 Canta LR 333 at 343. 

82 Under s 3(4), matters to be considered include the publication’s dominant effect as a whole, its intended 

purpose, its character including merit, value, or importance in relation to literary, artistic, and other matters; the 

impact of its medium; its intended or likely audience; and any other relevant circumstances relating to its 

intended or likely use. 
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The Classification Act contains several offences relating to objectionable or restricted 

publications.83 Some of these offences are strict liability offences, whereas others (with 

higher penalties) require a mental element. For example, under s 123(1) several acts in 

relation to objectionable publications constitute an offence: including making, supplying, 

distributing, possessing for purposes of supply or distribution, and displaying or exhibiting in 

expectation of gain. This is a strict liability offence as it is not a defence that the defendant 

had no knowledge or reasonable cause to believe the publication was objectionable.84 Section 

124(1) criminalises the same acts but requiring knowledge or having reasonable cause to 

believe the publication is objectionable. The difference is reflected in the penalties: the 

maximum penalty for an individual is a $10,000 fine for the s 123 offence, and 14 years’ 

imprisonment for the s 124 offence.85 

 

It is possible for a manipulated photo or video to be classified as objectionable or age-

restricted under the Classification Act. If so, its distribution could be an offence—such as 

under section 123 or 124. In particular, some manipulated images depicting sexual or violent 

imagery could be classified as objectionable or age-restricted. Two reported judgments deal 

with Classification Act offences in relation to manipulated images (whether the images were 

in video or still-photo form is unclear from both judgments). Although the images in both 

these cases do not fit within the scope of this thesis, both are briefly described below as they 

could provide some guidance for the future.  

 

In Police v Carter,86 the defendant surreptitiously filmed a girl under the age of sixteen while 

she was in the bathroom and showering. He then manipulated six images “so as to 

superimpose her head on other images and including the superimposition of [his] erect penis 

on her face and on the body of another person whose image had been obtained presumably 

from the Internet.”87 In relation to this victim,88 the defendant pleaded guilty to intentionally 

                                                           
83 See Films, Videos, and Publications Classification Act 1993, Part 8.  

84 Section 123(3). 

85 Sections 123(2)(a), 124(2)(a). 

86 Police v Carter [2018] NZDC 2034. 

87 At [3]. 

88 There were other offences, including indecent assault, in relation to another victim. These offences did not 

involve manipulated images. 
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making an intimate visual recording89 and to possession of an objectionable publication under 

the Classification Act.90 These manipulated images were not distributed to the victim or to 

anyone else. In fact, the victim was not even aware of the offence and the judgment notes that 

“steps are being taken to ensure that she never learns of it.”91 This situation therefore does not 

fall within the scope of image-manipulations examined in this thesis as the relevant image 

was not disseminated, even to the subject. 

 

In Coleman v Police,92 a mother sent sexually-explicit images to her daughter and daughter’s 

boyfriend, both of whom were under sixteen. One image depicted a woman’s head digitally 

manipulated to show her mouth and nose as female genitalia. This manipulated image was 

classified as age-restricted, i.e. objectionable if distributed to those under eighteen. Following 

a guilty plea, the mother was convicted under s 125(1)(a) of the Classification Act.93 The 

daughter who received the images described herself as furious that her mother was charged, 

since the stated reason for sending the images was to educate her and her boyfriend on 

sexually-transmitted diseases.94 The identity of the female subject of the manipulated image 

is unclear. Therefore, it is uncertain to what extent the manipulation was unconsented. The 

source image could, for instance, have been a stock photo that permitted subsequent 

manipulation. It could alternatively have been an entirely computer-generated image that did 

not source any real-life human image at all.  

 

Therefore, neither Carter nor Coleman is directly within the scope of this thesis. Yet the 

Classification Act could possibly be useful for images that are within scope: such as if the 

manipulated images in Carter had been posted online. However, for such images there may 

be better avenues for legal redress. First, this type of sexualised manipulated image would 

                                                           
89 Presumably this offence was s 216H of the Crimes Act 1961, although the judgment does not specify. 

90 Films, Videos, and Publications Classification Act 1993, s 131A(1). The offence is possessing an 

objectionable publication without lawful authority or excuse, knowing or having reasonable cause to believe that 

the publication is objectionable. 

91 Police v Carter, above n 86, at [11]. 

92 Coleman v Police [2015] NZHC 1265. 

93 This is a strict liability offence for supplying, distributing, exhibiting, displaying, or otherwise dealing with a 

restricted publication otherwise than in accordance with the classification assigned. The defendant was also 

convicted of supplying alcohol to a minor under the Sale and Supply of Alcohol Act 2014, s 241.  

94 Coleman v Police, above n 92, at [43]. The High Court judge did not accept that explanation with regard to 

the manipulated image and a pornographic image sent including a video link. At [35]. The other images sent 

showed diseased genitalia, and these were classified as restricted to those over sixteen.  
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often fall within the remit of the Harmful Digital Communications Act 2015. This statute 

provides for both civil and criminal redress. Unlike the Classification Act, it does not require 

the relevant image to be officially classified. Also, as explained earlier, images of non-violent 

adult sexual activity or adult nudity may not be objectionable under the Classification Act. 

(Carter involved a girl under sixteen, not an adult.) Yet unconsented pornographic image-

manipulations of adults are increasingly present online. Such images would often fall under 

the scope of the Harmful Digital Communications Act (‘HDCA’), as will be detailed in 

Chapter 11. Therefore the HDCA would seem a better tool than the Classification Act in 

many such instances.95  

 

Moreover, the Classification Act has other limitations in its reach. According to the Office of 

Film and Literature Classification, the Classification Act does not regulate broadcasting, 

which is instead regulated by the Broadcasting Act 1989.96 Some print material (newspapers 

and magazines) and some advertising (both print and video) can be classified under the 

Classification Act, but complaints are usually dealt with by the Media Council and 

Advertising Standards Authority respectively.97 Both these entities are examined in Part III.  

 

 

 

 

 

                                                           
95 Regarding the difficulties of broadening the scope of the Classification Act, see Barnes and Barraclough, 

above n 49, at [423]-[428]. 

96  This is because broadcasting does not fit under the Classification Act’s definitions of “supply” or “exhibit”. 

Office of Film and Literature Classification “Films, games and other publications can be classified” 

<www.classificationoffice.govt.nz>. 

97 Office of Film and Literature Classification, above n 96. 
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PART III: 

SELECTED NEW ZEALAND LAWS WITH BROADER POTENTIAL 

 

The previous Part examined and found inadequacies in several branches of New Zealand law 

that could be useful to counter unauthorised image-manipulation. These inadequacies include 

uncertainty and applicability only to limited situations. This Part turns to laws with broader 

potential for countering unauthorised image-manipulation within the scope of this thesis.  

 

These selected laws for Part III are: 

 Copyright 

 Moral rights 

 Passing off  

 Injurious falsehood 

 Defamation 

 Harmful Digital Communications Act 2015 (‘HDCA’) 

 Media, broadcasting and advertising standards 

 

From among these selected laws, some (copyright, moral rights, defamation and the HDCA) 

have a broad reach encompassing commercial and non-commercial contexts and regardless of 

whether the subject is a celebrity or not. Others (passing off and injurious falsehood) have 

already been applied to manipulated images in court judgments and their potential in this regard 

is more certain than, for instance, the privacy torts discussed in Part II. Finally, some of the 

media, broadcasting and advertising standards include express mention of manipulated images 

or informed consent, and therefore have strong potential to be useful in this context. 

 

The next few chapters in Part III will analyse the applicability of these selected New Zealand 

laws to unconsented dissemination of manipulated human images. As part of this analysis, each 

area of law will be applied to relevant scenarios from among the following scenarios selected 

from Chapter 3: 

 

Pornographic deepfake scenarios A, B and C  

(considered together in a group due to the similar facts and harms, with a focus on the 

subject of the face portion) 
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The following Category A scenarios  

(clearly-manipulated with clearly no subject consent to disseminate): 

Hustler-Cupp 

Kienitz colour-alteration 

 

The following Category B scenarios  

(clearly-manipulated with unclear subject consent to disseminate): 

Stan Lay 

Tamahori head-swap 

 

The following Category C scenarios  

(ambiguously-manipulated):  

Kerry-Fonda 

Irvine-Talksport 

‘Beautifying’ manipulation 

 

Together these selected scenarios encompass a range of manipulated images including the 

increasingly-prevalent pornographic deepfakes, ‘fake news’ manipulations, and manipulations 

in advertising—while fitting into the three categories of manipulated images used in this thesis. 

The scenarios will be critically evaluated under the relevant law in each chapter assuming New 

Zealand law is applicable to all parties.  

 

Following this scenario analysis, each chapter of this Part will also identify potential benefits 

and limitations, for an image-subject, of using the relevant law in the context of unconsented 

image-manipulation. Given the scope of this thesis delineated in Chapter 1, the factors 

examined for the limitation analyses are:  

 

- Applicability to both commercial and non-commercial contexts 

- Applicability to both online and offline dissemination 

- Applicability to images of both celebrities and non-celebrities 

- Post-mortem protection 

- Applicability to dissemination outside New Zealand1  

- Whether the image-subject can bring a legal action or complaint 
 

 

 

                                                           
1 In line with the general focus of this thesis on New Zealand law, this aspect will be examined briefly with a view 

to guiding future research. 
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Each chapter of Part III will conclude by incorporating these factors into the following table, 

with respect to the law of that chapter: 

 

Applies to both commercial and non-commercial contexts? Yes/No 

Applies to both online and offline dissemination? Yes/No 

Applies to images of both celebrities and non-celebrities? Yes/No 

Post-mortem protection? Yes/No 

Applies to dissemination outside NZ? Yes/No 

Image-subject can bring legal action/complaint? Yes/No 

Other major limitations [If applicable] 

Other notes  [If applicable] 

 
 

The limitation analyses in each chapter will then contribute to a summative evaluation and table 

of all selected areas of law at the end of Part III. This will in turn be the basis for suggested 

recommendations in Part IV. 
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CHAPTER 6 

COPYRIGHT  

 

1.  Copyright Infringement in the Context of Image-Manipulation 

 

When a photograph or video is manipulated and disseminated without the subject’s consent, 

the copyright-related considerations can be different compared to non-manipulated images. A 

Review of the New Zealand copyright statute is now ongoing, with an issues paper released in 

November 2018.1 The issues paper does not mention unconsented manipulated images of 

humans. This chapter will explain how copyright in a source photo or video featuring a human 

subject could be infringed by disseminating a manipulated version. By means of this 

discussion, this chapter identifies potential limitations in attempting to address image-

manipulation by means of a copyright infringement action. For purposes of this analysis, it is 

assumed that the copyright owner of the source image can be located: that is, the source image 

is not an ‘orphan work’.2 

 

In examining whether manipulated images could involve copyright infringement under New 

Zealand law, a real-life New Zealand image-manipulation will be used as the main example 

scenario. This incident is the Tamahori head-swap scenario detailed in Chapter 3.3 This 

occurred after New Zealand film director Lee Tamahori was arrested in America for allegedly 

soliciting as a prostitute while wearing a black dress and wig.4 In reporting this event, New 

Zealand newspaper Sunday News illustrated its news article with a photo that appeared to be 

Lee Tamahori wearing a black dress.5 The photo caption included: “Tamahori was said by 

police to be wearing an off the shoulder black dress at the time of his arrest … illustrated by 

                                                           
1 Ministry of Business, Innovation & Employment Issues Paper: Review of the Copyright Act 1994 (November 

2018). 

2 “An orphan work is a copyright work that has a rights owner who cannot be located to give consent to its use by 

others.” Susan Corbett “Orphan Works” [2010] NZLJ 88 at 88. 

3 See Chapter 3, Scenario B.2. 

4 The prostitution-related charges were later dropped when he pleaded no contest to criminal trespass. “007 

director makes sex case deal” (24 February 2006) BBC News <http://news.bbc.co.uk>.  

5 Kristian South “Tamahori Shock New Sex Claims” Sunday News (New Zealand, 5 February 2006) at 1-3. 
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our mocked up image.”6 This was in fact a head-swapped photo combining the head of Lee 

Tamahori and the body of a female performer from Wellington (who did not wish to be 

identified). The photo from which the female body portion was sourced was originally 

published in the fashion pages of another newspaper, the Dominion Post.7  

 

Since the source of the Lee Tamahori head-photo is not clear, for this chapter’s analysis the 

potential copyright plaintiff will be the subject of the body portion (the performer photographed 

for the Dominion Post fashion section). The non-manipulated Dominion Post photo from which 

her body portion was sourced will be referred to as the ‘fashion photo’, to distinguish it from 

the Sunday News ‘head-swapped photo’ featuring Lee Tamahori’s head and the performer’s 

body.  

 

To establish copyright infringement in New Zealand, a plaintiff would need to establish the 

following:8 

 

1. There is a work in which copyright can subsist; 

2. Copyright does subsist in the work; 

3. The plaintiff owns the copyright in the work [or is an exclusive licensee]; and 

4. The copyright in the work has been infringed. 

 

The infringement question is whether copyright in the source image was infringed by the 

manipulated image. The ‘work’ under the above four-step analysis would therefore be the 

source image. In the Tamahori head-swap, the ‘work’ would be the fashion photo from which 

the subject’s body portion was sourced.  

 

Each of these four steps will now be considered.  

 

 

 

 

                                                           
6 At 1. 

7 See Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 2006) at 3. 

8 These requirements were laid out in PS Johnson & Associates Ltd v Bucko Enterprises Ltd [1975] 1 NZLR 

311 (SC) at 315.  
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1.1.  Step 1: Is the source image a work in which copyright can subsist? 

Under the New Zealand Copyright Act 1994, copyright exists in certain defined types of 

copyrightable works. A photograph would usually be classified as an ‘artistic work’9 since 

‘artistic work’ is defined to include “a . . . photograph . . . irrespective of artistic quality”.10 

However, a photo that is the result of taking a still image from a film is classified differently 

for copyright purposes. The statute states that “photograph means a recording of light or other 

radiation on any medium on which an image is produced or from which an image may by any 

means be produced; but does not include a film or part of a film”11. For this purpose “film 

means a recording on any medium from which a moving image may by any means be 

produced”.12 Accordingly, a few-seconds-long YouTube video and a two-hour-long movie 

could both be ‘films’ for copyright purposes. Making a still photograph from such a copyright-

protected ‘film’ could infringe the ‘film’ copyright by means of copying. This is because the 

statute defines ‘copying’ to “include[], in relation to a film . . . the making of a photograph of 

the whole or any substantial part of any image forming part of the film . . . .”13 The U.K. 

copyright statute provides similarly.14 As a result of these statutory definitions, still 

photographs created from a video would not be classified as a ‘photograph’ (an artistic work) 

for copyright purposes, but rather as part of a ‘film’.15 The creation and dissemination of such 

a video-still (even without any manipulation) could infringe copyright in the underlying ‘film’. 

Since in reality many photographs are created in this way, video-still photographs are included 

in the scope of this discussion in addition to directly-taken photographs.  

 

Accordingly, in the image-manipulation context the source image could be either a ‘film’ (if a 

video) or part of a ‘film’ (if a still-photo from a video) or an ‘artistic work’ (if a directly taken 

photo). In the Tamahori head-swap, the fashion photo was directly taken, not a video-still. The 

fashion photo accordingly qualifies as a ‘photograph’ and therefore an artistic work.   

 

                                                           
9 Copyright Act 1994, s 14(1)(a). 

10 Section 2(1), definition of “artistic work”, para (a)(i). 

11 Section 2(1) (emphasis added). 

12 Section 2(1). 

13 Section 2(1), definition of “copying”, para (d). 

14 Copyright, Designs and Patents Act 1988 (UK), ss 4(2), 5B(1), 17(4). 

15 Susy Frankel “The Copyright and Privacy Nexus” (2005) 36 VUWLR 507 at 517; Paul Sumpter Intellectual 

Property Law: Principles in Practice (3rd ed, CCH New Zealand Ltd, Auckland, 2017) at 32.  
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As explained below, there are some relevant differences in how New Zealand copyright law 

treats directly-taken photographs as against video-stills or videos.  

 

 

1.2.  Step 2: Did copyright subsist in the work (i.e. the source image)? 

 

Several issues are relevant for the question of copyright subsistence, such as: 

- Copyrightability under New Zealand law 

- Copyright duration 

- Relevant country-connection 

- Originality 

 

1.2.1.  Copyrightability under New Zealand law 

Under the Copyright Act, certain types of works cannot be copyright-protected.16 These include 

items such as statutes, court judgments and some government reports. Photographs and videos 

are not included in this list and are therefore copyrightable in New Zealand.  

 

1.2.2.  Copyright duration 

The duration of copyright in a photograph would depend on the type of photograph. As 

explained above, a directly-taken photo (that is not a video-still) is an ‘artistic work’ for 

copyright purposes. As such, copyright in it would usually expire “at the end of the period of 

50 years from the end of the calendar year in which the author dies”.17  If the author of such a 

photo is unknown, copyright expires “at the end of the period of 50 years from the end of the 

calendar year in which it is first made available to the public by an authorised act.”18  

 

Copyright in a ‘film’ expires the later of (i) 50 years from the end of the calendar year in which 

the film was made, or (ii) 50 years from the end of the calendar year in which the film was 

made available to the public by an authorised act, if so made available before the end of period 

                                                           
16 Copyright Act 1994, s 27. 

17 Section 22(1).  For artistic works (including photographs) that are not computer-generated, the ‘author’ is the 

person who created the work. Section 5. 

18 Section 22(3).   
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(i).19  The main difference is that unlike with directly-taken photos, if the source image is a 

video or video-still the duration of its copyright is not dependent on when the author died.20  

 

Given the durational limits, in the Tamahori head-swap any copyright in the fashion photo 

would not have expired. However, if a source image was created a long time ago (such as a 

hundred years ago) the copyright in it would have expired. The manipulation of such an image 

would therefore not constitute copyright infringement.  

 

1.2.3.  Relevant country-connection 

Another requirement for copyright subsistence is that the work has a relevant link with New 

Zealand or a prescribed foreign country. This could be via the author’s legal status (citizenship, 

domicile, residence or company-incorporation) or via the country where the work was first 

published.21  

 

Applying this to the Tamahori fashion photo: the ‘author’ for copyright purposes would likely 

be the person who took the fashion photo.22 That person’s identity, and therefore legal status 

for copyright purposes, is unclear. Still, we can assume that the fashion photo qualifies via the 

country where the work was first published23 as it was published in a New Zealand newspaper.  

 

1.2.4.  Originality 

For copyright to exist, the potentially-infringed work must also be ‘original’ for copyright 

purposes. In New Zealand this means it must be neither a copy of another work nor copyright-

infringing,24 and “must be the product of more than minimal skill and labour”.25  

 

There is no indication that the fashion photo was copied from another work or that it was 

copyright-infringing. The fashion photo is also likely to meet the requirement of being the 

                                                           
19 Section 23(1).  

20 This is in line with the fact that for films the ‘author’ for copyright purposes may be either a natural person or 

a body corporate. Section 5(3).   

21 Sections 17-19. ‘Prescribed foreign country’ is defined in s 2(1). ‘Publication’ and ‘publish’ are defined in s 10. 

22 See ‘1.3. Step 3’ below.  

23 Copyright Act 1994, s 19. ‘Publish’ is defined in s 10. 

24 Section 14(2). 

25 Henkel KGaA v Holdfast New Zealand Ltd [2006] NZSC 102, [2007] 1 NZLR 577 at [37]. 
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product of more than minimal skill and labour, especially since a photo taken for a newspaper’s 

fashion pages would entail set-up, lighting choices etc.  A directly-taken photo such as this one 

(as against a video-still) is an ‘artistic work’, which is defined to include a photograph 

“irrespective of artistic quality”.26 The reference to “irrespective of artistic quality” suggests 

that even a photograph taken by means of a hasty point-and-click could be copyright-protected 

under the “low”27 threshold for originality in New Zealand.  

 

Accordingly, in many instances of image-manipulation the source image will have sufficient 

originality for copyright protection in New Zealand. Yet in limited instances the source image’s 

level of originality may be more questionable. For instance, Susy Frankel states that under New 

Zealand copyright law “[a] security camera film may not reach the requisite originality 

threshold, but each case must be assessed on its facts.” 28 The same may be true of satellite 

cameras, Google Street View,29 and other photographic devices which operate largely 

automatically and thus may be viewed as not involving even minimal skill and labour.  

 

As discussed below under Step 4, the source image’s level of originality may be relevant to the 

copyright infringement analysis.  

 

1.2.5.  Tamahori head-swap: conclusion on copyright subsistence 

This section explained how several issues can be relevant for a source image’s copyright 

subsistence, such as copyrightability, whether copyright has expired, whether there was a 

relevant geographic connection, and whether the source image was sufficiently original. As 

detailed above under each of these issues, in the Tamahori head-swap scenario copyright most 

likely did subsist in the fashion photo. The analysis of whether the fashion photo was infringed 

by the alteration can therefore proceed. 

 

 

                                                           
26 Copyright Act 1994, s 2(1), definition of ‘artistic work’, para (a)(i). 

27 Henkel, above n 25, at [38]. This can be compared with the U.S. standard for copyright originality which requires 

“at least some minimal level of creativity”. Feist Publications Inc v Rural Telephone Service Co Inc 499 US 340 

(1991) at 345. 

28 Frankel, above n 15, at 518.  

29 Justin Hughes expresses the view that under the U.S. originality standard, photos created by surveillance 

cameras, satellites, and Google Street View do not possess originality to give rise to copyright protection, but that 

the situation may be different under a ‘sweat of the brow’ standard. Justin Hughes “The Photographer’s 

Copyright—Photograph as Art, Photograph as Database” (2012) 25(2) Harv J L & Tech 339 at 380-381. 
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1.3.  Step 3: Is the plaintiff the copyright owner or an exclusive licensee? 

Actions for copyright infringement can usually be brought only by the copyright owner or by 

an exclusive licensee.30 In many instances the image-subject is neither. Therefore the subject 

is often unable to sue for copyright infringement. This can be a major challenge for a subject 

of a manipulated image. 

 

In New Zealand, the copyright owner has exclusive rights to do certain acts in relation to the 

work, such as copying the work, issuing copies to the public, and making adaptations.31 The 

copyright owner also has exclusive rights to authorise (license) others to do those acts.32 

Therefore, if such an act is done by someone besides the copyright owner or a licensee, that 

could be copyright infringement.  

 

The first owner of copyright in a work is usually the author of the work,33 who in turn is defined 

as the person who created the work.34  

 

In the case of a ‘film’ as statutorily-defined, the person who created it (i.e. the author, and 

therefore the default copyright owner) is “the person by whom the arrangements necessary for 

the making of the . . . film are undertaken”.35 For films this ‘author’ may be either a natural 

person or a body corporate.36 If a film has both a director and producer, the ‘author’ for 

copyright purposes would typically be the producer.37 For other types of films—such as videos 

filmed by an individual on a mobile phone—then that individual would likely be the ‘author’. 

These rules would apply to both videos and to video-still photographs as they are both ‘films’ 

                                                           
30 Copyright Act 1994, ss 120(1), 123(1). Section 2(1) provides that: “exclusive licence means a licence in writing, 

signed by or on behalf of a copyright owner, authorising the licensee, to the exclusion of all other persons 

(including the copyright owner), to exercise a right that would otherwise be exercisable exclusively by the 

copyright owner.” 

31 Section 16(1)(a)-(h). 

32 Section 16(1)(i). 

33 Section 21(1). 

34 Section 5(1). 

35 Section 5(2)(b).  

36 Section 5(3).   

37 Ministry of Business, Innovation & Employment Issues Paper: Review of the Copyright Act 1994 (November 

2018) at [144]-[145]. 
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for copyright purposes. Similar rules apply to New Zealand authorship of artistic works, 

including photographs, that are entirely computer-generated with no human author.38 

 

With directly-taken photos (that are not video-stills) the person who created it (the author) 

would usually be the person who took the photograph. For such works the author must 

generally be a natural person and not a company.39 The author, and therefore the copyright 

owner, of a directly-taken photo would thus usually be the photographer. In some instances the 

‘author’ who created a photo may be someone besides the person who took it. If one person 

sets up the scene (putting in the skill and labour needed for originality) and directs another to 

press the camera button, the former could be an author.40 In many situations, however, unless 

the photo is a ‘selfie’ the copyright owner in New Zealand would usually be the photographer 

and not the subject. (The issue of joint copyright ownership will be referred to in Chapter 14.) 

 

This means that the author, and therefore default copyright owner, is often the photographer 

(for a directly-taken photo) or the person or entity who arranged for the film (for a video or 

video-still). As noted at the start of this section, this copyright owner has exclusive rights to 

copy, alter and disseminate the photo or video. If the image is a ‘selfie’ or the subject was 

otherwise involved in its creation, the subject could be author and copyright owner. If not, the 

subject does not have these rights absent a licence from the copyright owner. And unless the 

subject is either copyright owner or exclusive licensee, she would not be able to sue for 

infringement even if the image is used without her consent.  

 

A few exceptions exist under which someone besides the ‘author’ could be the copyright owner 

of a photo or video. These include: 

 

                                                           
38 Copyright Act 1994, ss 2(1), 5(2)(a). For such works the ‘author’ for copyright purposes may be either a natural 

person or a body corporate. Section 5(3).   

39 Clive Elliott and others Intellectual Property Law (online ed, LexisNexis) at [COP5.2], citing Mitre 10 (New 

Zealand) Ltd v Benchmark Building Supplies Ltd [2004] 1 NZLR 26 (CA).  

40 See Susan Corbett “The case for joint ownership of copyright in photographs of identifiable persons” (2013) 18 

MALR 330 at 340-341 (comparing the New Zealand and Australian statutory definitions of a photograph’s 

author); Kevin Garnett and Alistair Abbott “Who is the ‘Author’ of a Photograph?” (1998) 20(6) EIPR 204 at 

206-208; 1 Melville B Nimmer & David Nimmer Nimmer on Copyright (Matthew Bender, Rev. Ed. 2019) at 

§ 2A.08[E][2][b]-[c]. 
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The copyright owner could legally transfer copyright ownership to the subject by 

contractual assignment.41 Under New Zealand law this must be “in writing signed by 

or on behalf of the assignor”.42 

 

For certain types of works (including statutorily-defined ‘artistic works’, but not 

‘films’) made by an employee in the course of employment, the employer can be the 

copyright owner.43  

 

For certain types of works (including both ‘photographs’ and ‘films’) made in 

pursuance of a commission, the commissioner can be the copyright owner. The 

commissioner must have paid or agreed to pay for the commissioned work.44 

 

The two exceptions for employers and commissioners are subject to any agreement to the 

contrary,45 so the relevant parties can contract out of these default rules. For example: if the 

subject commissions a professional photographer to take a photo of her, as the commissioner 

the subject would likely own the copyright in that photo. However, the photographer’s standard 

contract may specify that copyright belongs to the photographer. Many photographers’ 

standard contracts contain such a clause to allow the photographer to charge customers for 

prints.46 Imagine that the subject agrees to this standard contract—perhaps not reading it as 

thoroughly as she should have. In this instance the subject has contracted out of the usual 

commissioning rule, and the photographer owns copyright in the photo. In a New Zealand case 

decided under an older version of the copyright statute, the contractual phrase “I agree that the 

copyright in all photographs taken or supplied by you shall be owned by you” was held a valid 

agreement where the commissioner-subjects agreed the photographer to be the first owner of 

copyright.47 In that case the court noted that “[c]ounsel for the defendant conceded, and rightly 

in my view, that in the absence of fraud or misrepresentation a failure to read or appreciate the 

                                                           
41 Copyright Act 1994, s 113(1)(a). 

42 Section 114.  Section 2(1) provides that “writing includes any form of notation or code, whether by hand or 

otherwise and regardless of the method by which, or medium in or on which, it is recorded; and written has a 

corresponding meaning”. 

43 Section 21(2). 

44 Section 21(3). 

45 Section 21(4). 

46 Frankel, above n 15, at 516. 

47 Christopher Bede Studios Ltd v United Portraits Ltd [1958] NZLR 250 (SC) at 254. 
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terms of a signed contract cannot affect its validity.”48 While this case did not involve 

manipulation, there is nothing to indicate a different result if the photos were manipulated. (The 

issue of moral rights in such situations will be addressed in the next chapter.) 

 

In the Tamahori head-swap, the copyright in the initial, unaltered fashion photo was in fact 

owned by the newspaper that printed it, not by the photographer or the subject of the photo. 

This could be because the photographer who took the photo was commissioned by the 

newspaper, or was an employee, or because the copyright was assigned by the photographer to 

the newspaper.49 As copyright owner, this newspaper could sue the other for infringement 

regarding the head-swapping, but did not seem to have any interest in doing so. This may be 

because both newspapers were ‘sister publications’ of the same company.50 As for the subject 

(who did have an interest in preventing the head-swapped photo) there is no evidence of an 

employment or commissioning situation that would result in her owning the copyright. There 

is also no evidence of an assignment of copyright to her or that she was granted an exclusive 

licence. The subject could therefore not sue for copyright infringement.  

 

The effect of these ownership rules is that the subject often cannot bring an infringement action. 

Therefore, copyright law will often not be a valid option for a subject who wishes to bring a 

legal action. If the copyright owner sues for infringement and wins, and obtains an injunction 

against dissemination of the altered image, that may satisfy the subject. On the other hand, any 

monetary damages obtained would go to that copyright owner and not to the subject. And in 

many instances the copyright owner will not bring an action. This can be seen with the 

Tamahori head-swap discussed above, and also with examples from other jurisdictions. In 

2003, American poster companies reportedly altered the Beatles ‘Abbey Road’ photo by 

deleting a cigarette held in Paul McCartney’s hand, and printed the altered version on posters. 

The alteration was without the consent of either the subject (McCartney) or the source photo’s 

rights owner (Apple Records). Apple, which seemed to own the copyright, issued a statement 

that “[t]hey shouldn't have done what they have, but there isn't much we can do about it now.”51 

                                                           
48 At 255. 

49 The Dominion Post was reported as the copyright owner of the fashion photo, with no further details. See Smith, 

above n 7, at 3. 

50 The Sunday News and the Dominion Post are described as “sister Fairfax publications” in an article published 

shortly afterwards. David Cohen “Newspaper exposes sister rag’s cross-dressing” National Business Review (New 

Zealand, 3 March 2006).  

51 “Beatles Abbey Road cigarette airbrushed” (21 January 2003) BBC News <http://news.bbc.co.uk>. 
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There was no indication of a legal action and Apple’s statement points to a disinterest in 

pursuing one.  

 

Finally, if the manipulation was done by the sole copyright owner, a subject would have no 

recourse under New Zealand copyright law. This would be the result even if the subject is an 

exclusive licensee, because an exclusive licensee can bring an infringement action except 

against the copyright owner.52 Thus even if the copyright owner has granted the subject an 

exclusive copyright licence, the subject cannot sue the image-manipulating copyright owner 

for infringement (although an action for breach of the licence may be possible53).  

 

The above analysis demonstrates how the rules relating to copyright ownership can pose a 

challenge for image-subjects who wish to bring an infringement action. 

 

 

1.4.  Step 4: Has copyright in the source image been infringed?  

The question at this Step 4 stage is whether copyright in a source image is infringed by a 

manipulated image. If not, there may be copyright protection in the manipulated image’s 

‘original’ aspects.54 However, recall that to be ‘original’ it must be neither a copy of another 

work nor copyright-infringing,55 as well as “the product of more than minimal skill and 

labour”.56 Therefore the question of whether the manipulated image infringes the source 

image’s copyright is an important one.      

 

1.4.1.  Restricted acts 

For primary copyright infringement in New Zealand, a work’s copyright is infringed when 

someone who is not the copyright owner or a licensee does a ‘restricted act’ in relation to the 

whole work or a substantial part of the work.57 The ‘restricted acts’ are the potentially 

                                                           
52 Copyright Act 1994, s 123(1). 

53 Sumpter, above n 15, at 59. 

54 See Karli Menary “New Zealand Copyright Law and Transformative Works” (2013) 93 IPF 29 at 38. For a 

suggestion that a deepfake could be a compilation, see Curtis Barnes and Tom Barraclough “Perception Inception: 

Preparing for deepfakes and the synthetic media of tomorrow” (17 May 2019) Brainbox Ltd 

<www.brainbox.institute> at [606]. 

55 Copyright Act 1994, s 14(2). 

56 Henkel, above n 25, at [37]. 

57 Copyright Act 1994, s 29.  
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infringing acts which the copyright owner has the exclusive right to do in New Zealand.58 One 

issue with manipulated images is that the types of potentially infringing acts can be more 

limited than for a non-manipulated image. Potentially applicable restricted (i.e. infringing) acts 

with respect to photographs and videos are: copying the work,59 issuing copies to the public by 

sale or otherwise,60  showing61 or communicating62 the work to the public, and making an 

adaptation of the work.63  

 

The question is which of these restricted acts could constitute infringement regarding a 

particular image-manipulation. The answer depends on the type of image. All types can involve 

copyright infringement by the restricted act of copying. This is because “copying of a work is 

a restricted act in relation to every description of copyright work.”64 Indeed, the statute 

expressly defines ‘copying’ to “include[], in relation to a film … the making of a photograph 

of the whole or any substantial part of any image forming part of the film”.65 Similarly, 

copyright in any type of work can be infringed by means of issuing copies to the public and by 

communicating the work to the public.66 Conversely, showing the work in public is a restricted 

act for ‘films’, but not for ‘artistic works’ such as directly-taken photographs.67 Therefore 

infringement by showing the work in public is possible only for videos and video-stills.  

 

Infringement by means of making an adaptation is not a restricted act for either ‘films’ or 

‘artistic works’. This is because (following the equivalent provision in the U.K.68) making an 

adaptation is a restricted act only for literary, dramatic and musical works.69 Therefore, a 

                                                           
58 The ‘restricted acts’ are listed in s 16 of the Copyright Act 1994 and further detailed in ss 30-34. 

59 Sections 16(1)(a), 30. 

60 Sections 16(1)(b), 31. “Issue to the public” is defined in s 9. 

61 Sections 16(1)(e), 32. “Showing” is not defined in the statute’s interpretation section, s 2. 

62 Sections 16(1)(f), 33. Section 2(1) states: “communicate means to transmit or make available by means of a 

communication technology, including by means of a telecommunications system or electronic retrieval system, 

and communication has a corresponding meaning”.  

63 Sections 16(1)(g), 34. “Adaptation” is defined in s 2(1). 

64 Section 30. 

65 Section 2(1), definition of “copying”, para (d). 

66 Sections 31, 33. 

67 Section 32(2).  

68 Copyright, Designs and Patents Act 1988 (UK), s 21(1). 

69 Copyright Act 1994, s 34(1). “Adaptation” is defined in s 2(1). 



PhD - S.C.A. Ekaratne 

 

100 

 

plaintiff arguing that a manipulated photo or video infringed copyright would need to show 

infringement by means of some other restricted act.70 As discussed above, this could be 

copying, issuing, communicating, etc.  

 

1.4.2.  Relevance of originality 

New Zealand courts have found that the level of the source work’s originality is relevant to the 

infringement analysis. If the source work has a low level of originality (i.e. skill and labour 

input into its creation), the defendant may need to input a correspondingly low level of skill 

and labour to achieve a non-infringing work. As the New Zealand Court of Appeal explained:71 

 

Where the originality is low, it is to be expected that anything other than almost exact 

reproduction will not support an inference of copying amounting to infringement, 

whereas where there is a higher degree of originality in the work an inference of copying 

will more readily be drawn even where the degree of similarity is less.  In this way the 

reward in the scope of protection will tend to be related to the degree of originality. 

 

A Supreme Court decision (determined on a pleadings issue) took a similar approach to this 

infringement issue.72 This approach has been criticised on the basis that:73 

 

[t]he question is not just did [the defendant] exert enough skill and labour, but whether or 

not it appropriated [the plaintiff’s]. The test of whether there has been an infringement is 

not whether the alleged infringing work is capable of being original.  

 

This is a valid criticism. It is also worth noting that neither of these decisions involved 

photographs or videos.  

 

Nevertheless, given that this seems to be the New Zealand approach at present, its application 

to the image-manipulation context will be addressed. As discussed above under ‘Originality’, 

even a point-and-click type source photo could have sufficient originality (skill and labour 

input) for copyright subsistence. However, with a very low-originality source photo, possibly 

                                                           
70 See Susy Frankel Intellectual Property in New Zealand (2nd ed, LexisNexis, Wellington, 2011) at 282. 

71 Land Transport Safety Authority of New Zealand v Glogau [1999] 1 NZLR 261 (CA) at 271.  

72 Henkel, above n 25, at [38], [41], [48]. 

73 Susy Frankel “Indirect copying and low originality” [2007] NZLJ 163 at 164. 
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only an “almost exact” copy would infringe its copyright, according to the Court of Appeal as 

quoted above. While in some manipulation scenarios this may be an issue, in many instances 

it would not—because what was copied from the source image would in fact be “almost 

exactly” reproduced in the manipulated one. As an example: imagine that I crop out a head-

portion of someone’s full-body photo and digitally add a top hat. Arguably this manipulated 

photo contains an “almost exact” copy of part of the source photo (i.e. the head). Thus, the fact 

that the source photo may have had low originality would not immunise me from an 

infringement action—per the Court of Appeal’s statement, the “almost exact” copying would 

support infringement even if the source work has low originality. There is however the question 

of whether the head-portion was a ‘substantial part’ of the source photo. As explained below, 

this is usually the most salient question for image-manipulation. Under the ‘substantial part’ 

analysis, further modifications to a copied portion (such as adding the top hat) would not bar a 

finding of infringement. This is because “[t]he fact that separate original work has been added 

to an infringement does not make it any the less an infringement.”74 The question is whether 

the copied portion is a substantial part of the source work.  

 

In some situations the manipulated image is in fact very different from the source image. 

Extensive colour changes can produce this result.  Even in such situations, it may not be the 

best option to treat the manipulated image differently depending on whether the source image 

is of low or high originality. If the alterations are extensive, that issue can be addressed under 

the infringement analysis: the court could find for instance that a ‘substantial part’ was not 

taken, or that the two works were not ‘objectively similar’. We can therefore now turn to a 

deeper analysis of these aspects. 

 

 

1.4.3.  The ‘substantial part’ analysis 

As mentioned earlier, primary infringement by means of any ‘restricted act’ refers to the doing 

of that act “in relation to the work as a whole or any substantial part of it”.75 With manipulated 

images, the question of whether a ‘substantial part’ was taken is especially pertinent because 

the act of manipulation itself cannot constitute infringement by making an adaptation. There 

could be infringement by issuing or communicating (or showing, for a video or video-still) a 

                                                           
74 See Bleiman v News Media (Auckland) Ltd [1994] 2 NZLR 673 (CA) at 679.  

75 Copyright Act 1994, s 29(2)(a). 
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substantial part of the source image when disseminating the manipulated version. There could 

also be infringement by copying a substantial part of the source image.  

 

With regard to infringement by copying, case law has established that:76 

 

(a)   The reproduction must be either of the entire work or of a substantial part.  

(b)   There must be sufficient objective similarity between the infringing work and 

the copyright work, or a substantial part thereof. 

(c)   There must be some causal connection between the copyright work and the 

infringing work. The copyright must be the source from which the infringing 

work is derived.  

 

Among these three requirements, the (c) ‘causal connection’ aspect would likely be satisfied 

in many image-manipulation situations, including the Tamahori head-swap.  

 

Under (b) ‘objective similarity’, the whole or substantial part taken from the original work must 

look objectively similar to the copy.77 This therefore requires similarity between the 

manipulated image and the substantial part taken from the source image). The ‘objective 

similarity’ test is contextual and largely a matter of impression for the court.78 It was phrased 

by one New Zealand judgment as: “a copy is a copy if it looks like a copy”.79 If what was 

copied is considered a substantial part, establishing ‘objective similarity’ would be 

straightforward in many image-manipulation scenarios. This is because what was copied would 

be identical, not just ‘objectively similar’. For instance, the body portion in the Tamahori head-

swapped photo seems identical to the body portion in the fashion photo. This reasoning 

assumes that the copied portion is not further modified when creating the manipulated photo. 

If it is further modified, the objective similarity analysis would be more complex. An example 

is discussed later in this chapter. 

 

                                                           
76 Wham-O MFG Co v Lincoln Industries [1984] 1 NZLR 641 (CA) at 666. 

77 Eight Mile Style, LLC v New Zealand National Party [2017] NZHC 2603 at [53] (appeal on damages issues in 

New Zealand National Party v Eight Mile Style, LCC [2018] NZCA 596). 

78 At [53]. 

79 Thornton Hall Manufacturing Ltd v Shanton Apparel Ltd (No 2) [1989] 1 NZLR 239 (HC) at 246, upheld on 

appeal [1989] 3 NZLR 304 (CA). 
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Usually the main issue will be the (a) requirement: whether at least a substantial part of the 

source image was taken. According to the New Zealand Supreme Court, assessing whether a 

substantial part was taken “can sometimes be a difficult matter of evaluation and is usually the 

most difficult question which arises in copyright cases”.80  The ‘substantial’ aspect does not 

refer solely to the amount; it can be a qualitative analysis. As the Court of Appeal stated, 

“[w]hether a part of a copyright work is a substantial part must be decided by its quality rather 

than by its quantity.”81 This is especially the case if the allegedly infringed work is an artistic 

work, since “[w]hat amounts to a substantial part in an artistic work case depends more on 

qualitative visual impression rather than on quantitative analysis”.82 Therefore, the manipulated 

image may be infringing even if it retains only a quantitatively small part of the source image—

if the part retained is qualitatively a ‘substantial part’. This analysis is contextual and “is a 

subject upon which, in borderline cases, minds can reasonably differ”.83 The Supreme Court 

has described this qualitative ‘substantial part’ analysis in terms of whether what has been 

copied “is the essence of the copyright work”.84 

 

It is important to recognise that the question is whether a substantial part of the plaintiff’s 

copyrighted work features in the defendant’s work—not whether a substantial part of the 

defendant’s work is from the plaintiff’s.85 A manipulated image could be copyright-infringing 

even if most of it consists of aspects entirely unrelated to the source image—as long as a 

substantial part (or the whole) of the source image is to be found in the manipulated one. This 

approach has been followed by the copyright law of several other jurisdictions such as 

                                                           
80 Henkel, above n 25, at [44]. 

81 Wham-O, above n 76, at 666. 

82 Henkel, above n 25, at [44], citing Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] 1 WLR 273 

(HL) at 279.  

83 Henkel, above n 25, at [44], citing Designer Guild Ltd v Russell Williams (Textiles) Ltd [2000] UKHL 58, 

[2000] 1 WLR 2416 (HL). 

84 Henkel, above n 25, at [44], citing Bleiman, above n 74, at 678. This “essence” concept was also applied in 

Eight Mile Style, above n 77, at [158], [217]. 

85 See Bleiman, above n 74, at 679 (“The fact that separate original work has been added to an infringement does 

not make it any the less an infringement.”).  
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England86 and the United States.87 An American commentator justifies this approach by means 

of the economic-incentive theory, on the basis that: 88 

 

[t]he economic incentive provided by this [copyright] monopoly would be rendered 

meaningless if others could take existing images without permission and use and 

manipulate them at will, even if their alterations add some value to the original. 

 

To illustrate this with the Tamahori head-swap: the question is whether the head-swapped 

photo contains a substantial part of the fashion photo. If so, the copyright in the fashion photo 

could be infringed even if the head-swapped photo also contains a lot of other aspects entirely 

unconnected with the fashion photo.  

 

It is not entirely clear how a court would rule in situations like the Tamahori head-swap. The 

part of the fashion photo that featured in the head-swapped photo was the subject’s body. On 

the one hand, the subject’s body could be interpreted as a substantial part of the fashion photo 

(compared with the totality of her body plus her head). On the other hand, a person is usually 

recognisable by means of facial features, so perhaps if the head is removed then the remaining 

body-only could be interpreted as not a substantial part of the original. To counter the latter 

approach, the subject could argue that in a photo used for fashion purposes, the body (wearing 

the fashion-relevant clothing) is in fact the most substantial part, i.e. the ‘essence’.89 This 

particular subject in fact stated that when she saw the head-swapped photo, “I recognised the 

shot and particularly the dress”90.  

 

The Tamahori head-swap highlights this potential unpredictability in relation to copyright 

infringement of manipulated human images. When the subject is considering whether to bring 

                                                           
86 See Designer Guild Ltd v Russell Williams (Textiles) Ltd [2000] UKHL 58, [2000] 1 WLR 2416 (HL) at 2425 

(“But while the copied features must be a substantial part of the copyright work, they need not form a substantial 

part of the defendant's work”).  

87 According to a leading U.S. copyright treatise, “[i]t is entirely immaterial that, in many respects, plaintiff’s and 

defendant’s works are dissimilar, if in other respects, similarity as to a substantial element of plaintiff’s work can 

be shown”. 4 Melville B Nimmer & David Nimmer Nimmer on Copyright (Matthew Bender, Rev. Ed. 2019) at 

§ 13.03[B][1][a] (footnotes omitted). This is with respect to the ‘substantial similarity’ aspect of U.S. copyright 

infringement analysis.   

88 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA J L & Arts 143 at 154. 

89 Henkel, above n 25, at [44].  

90 Smith, above n 7, at 3 (emphasis added). 
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a legal action under copyright law, it could be difficult to predict how a court will rule on the 

substantiality question.  

 

1.4.4.  Defences 

If the plaintiff does succeed in establishing infringement, defences to copyright infringement 

in New Zealand are specific and narrow. An infringing defendant must usually fit its conduct 

into one of the specific statutory defences91 in order to receive a defence. In the context of 

image-manipulation the New Zealand copyright system is arguably advantageous to plaintiffs 

since many of the statutory defences are very narrow and specific. A defendant’s infringing 

image-manipulation may therefore be unable to satisfy any of the defences. For instance, there 

is no specific defence for parody.  

 

New Zealand’s many statutory defences include incidental copying; criticism, review and 

news reporting; research or private study; and defences for educational purposes.92 Among 

these, at first glance the news reporting defence seems applicable to the Tamahori head-

swap. The head-swapped photo was used to illustrate a news story. However, the fair dealing 

defence for news reporting is limited in the context of directly-taken photographs.  This is 

because if such a photo is used for purposes of reporting current events, the defence only 

applies if the relevant current events are reported by means of a sound recording, film, or 

communication work.  

 

This situation results from sub-sections 42(2) & (3) of the Copyright Act, which state: 

 

   (2)  Fair dealing with a work for the purpose of reporting current events by means of a sound 

recording, film, or communication work does not infringe copyright in the work. 

   (3)  Fair dealing with a work (other than a photograph) for the purposes of reporting current 

events by any means other than those referred to in subsection (2) does not infringe 

copyright in the work if such fair dealing is accompanied by a sufficient 

acknowledgement. 

 

                                                           
91 Copyright Act 1994, Part 3. For a discussion of common law public interest defences, as preserved by s 225(3), 

see Frankel, above n 70, at 338-343.  

92 See Copyright Act 1994, Part 3. 
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Therefore, if a ‘photograph’ is used for purposes of reporting current events in any type of 

work except a sound recording, film or communication work—that cannot be fair dealing for 

purposes of reporting current events. The result is an inability to use this defence if a directly-

taken photo is used without the copyright owner’s consent in a literary work (such as a 

newspaper) for news-reporting purposes. However, this restriction would not apply to videos 

and video-stills, given that they fall outside the statutory ‘photograph’ definition.93 

 

In the Tamahori head-swap scenario, the head-swapped photo could be copyright-infringing 

if a court considered it to contain a substantial part of the fashion photo. If so, the defendant 

could not use this defence even though the infringing photo was used to illustrate a news story, 

since the defence is inapplicable for directly-taken photos used in a newspaper.  

 

For some other manipulated images, the defence of fair dealing for criticism or review may 

be relevant. This defence provides that: 94 

 

Fair dealing with a work for the purposes of criticism or review, of that or another work 

or of a performance of a work, does not infringe copyright in the work if such fair 

dealing is accompanied by a sufficient acknowledgement. 

 

For the ‘fair dealing’ aspect of both this defence and the news reporting defence, “a lack of 

binding precedent” in New Zealand has been noted due to the low number of relevant New 

Zealand judgments.95 Per the statutory language the ‘criticism or review’ must be linked to 

a work. In the U.K., criticism of broader issues linked to a work has been considered 

sufficient for the equivalent defence.96   

 

 

 

                                                           
93 See Susan Corbett “The Worth of a Picture: Photography, the Media and the Law of Copyright” (2000) 2 NZIPJ 

201 at 201, 204. 

94 Copyright Act 1994, s 42(1). 

95 Ministry of Business, Innovation & Employment Issues Paper: Review of the Copyright Act 1994 (November 

2018) at [273], mentioning as the main non-interlocutory case Copyright Licensing Ltd v University of Auckland 

[2002] 3 NZLR 76 (HC). For the English standard see Hubbard v Vosper [1972] 2 QB 84 (CA) at 94. 

96 See, for example, Fraser-Woodward Ltd v BBC [2005] EWHC 472 (Ch), [2005] FSR 36 (defence applied to 

paparazzi photos used in documentary on tabloid journalism).  
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1.4.5.  Fair use? 

New Zealand’s specific statutory defences provide courts with less discretion than, for instance, 

an American-style ‘fair use’ infringement defence under which several factors are considered. 

Besides the U.S., other jurisdictions with fair use style copyright defences include Singapore, 

South Korea and the Philippines.97 Both types of regimes have advantages and disadvantages: 

the New Zealand approach has more certainty, whereas the U.S. fair use approach gives courts 

more flexibility, including to respond to new technologies.98 There have been arguments that 

New Zealand too should consider adopting a fair use style defence.99  Due to such discussion, 

the U.S. fair use defence will be explored here to examine how it could deal with manipulated 

images.  

 

Among the several infringement defences in the U.S. copyright statute, one is the fair use 

defence: 100 

  

… the fair use of a copyrighted work …  for purposes such as criticism, comment, 

news reporting, teaching (including multiple copies for classroom use), scholarship, 

or research, is not an infringement of copyright. In determining whether the use 

made of a work in any particular case is a fair use the factors to be considered shall 

include—  

(1) the purpose and character of the use, including whether such use is of a 

commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 

copyrighted work. 

. . .  

 

                                                           
97 See Melanie Johnson, Robin Wright and Susan Corbett “Harmony and Counterpoint: Dancing with Fair Use in 

New Zealand and Australia” in Susan Corbett and Jessica C Lai (eds) Making Copyright Work for the Asian 

Pacific: Juxtaposing Harmonisation with Flexibility (Australian National University Press, Acton, 2018) 163 at 

192-194. 

98 See Johnson, Wright and Corbett, above n 97, at 184-185; Frankel, above n 70, at 338. 

99 For example: Johnson, Wright and Corbett, above n 97; Karli Menary “New Zealand Copyright Law and 

Transformative Works” (2013) 93 IPF 29; Alexandra Sims “The Case for Fair Use in New Zealand” (2016) 24 

Int’l J L & Info Tech 176. 

100 17 USC § 107.  
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The fair use factors have been applied in several American photo-manipulation cases, one of 

which is a selected scenario for this thesis and will be discussed below. As the U.S. case law 

indicates, in an image-manipulation case the fair use defence does not guarantee a predictable 

determination.  

 

The fair use defence has been interpreted differently in different federal circuits. In the United 

States, copyright is governed by federal (not state) law.101 Decisions of each federal appellate 

circuit court are binding on federal district courts located in that circuit. The U.S. Supreme 

Court may be called upon to determine ‘circuit splits’ when appellate circuit courts differ in 

how they have interpreted a legal issue. American courts have been called upon to decide on 

copyright implications when photos depicting human subjects have been manipulated and the 

manipulated versions used in artwork (often called ‘appropriation art’). Alterations in this 

context often include colour changes, background changes, and additions of text and graphics. 

In some of these cases fair use has not been found and the defendant was therefore liable for 

copyright infringement.  This was the result in several cases in which the source photo was of 

a musician or band and the manipulated versions were incorporated in appropriation 

artwork.102 These cases were all heard by a California district court, located in the Ninth 

Circuit. In contrast, appellate courts from other federal circuits have ruled that the fair use 

defence did apply in appropriation art cases when photos of human subjects were altered.103 

District courts from those Circuits have also found fair use in other image-manipulation cases 

not involving artwork.104  

 

                                                           
101 Under the federal constitution, Congress has power “[t]o promote the progress of science and useful arts, by 

securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.” 

U.S. Constitution, Article I, Section 8, Clause 8. 

102 Morris v Guetta No LA CV12–00684 JAK (RZx), 2013 WL 440127 (CD Cal Feb 4, 2013); Friedman v Guetta 

No CV 10-00014 DDP (JCx), 2011 WL 3510890 (CD Cal May 27, 2011). In another case, one artwork containing 

a manipulated photo was sent to the jury for the fair use determination and the other artworks were denied the fair 

use defence. Morris v Young 925 F Supp 2d 1078 (CD Cal 2013). All these cases were decided at the summary 

judgment stage, with no remedy granted and no further reported decision. 

103 Kienitz v Sconnie Nation LLC 766 F 3d 756 (7th Cir 2014); Cariou v Prince 714 F 3d 694 (2d Cir 2013); 

Blanch v Koons 467 F 3d 244 (2d Cir 2006). 

104 For example, Galvin v Illinois Republican Party 130 F Supp 3d 1187 (ND Ill 2015) (manipulated photo used 

in a campaign flyer); Baraban v Time Warner, Inc No 99 Civ 1569-JSM, 2000 WL 358375 (SDNY Apr 6, 2000) 

(manipulated photo used in a book).  



PhD - S.C.A. Ekaratne 

 

109 

 

Two major American appellate decisions both found fair use, but took different approaches to 

the test. The first decision, from the Second Circuit, is Cariou v Prince.105 Cariou, a 

professional photographer, published a book containing black-and-white photographs of a 

Jamaican Rastafarian community. Prince, an appropriation artist, altered several of Cariou’s 

photographs to create paintings and collages that Prince later exhibited. Alterations included 

adding images of naked women alongside the (non-naked) Rastafarian men; adding an electric 

guitar into the arms of a Rastafarian; and covering eyes and mouths of human subjects with 

bright-coloured ovals.106 As the appellate court noted, “[t]he portions of [Cariou’s] photographs 

used, and the amount of each artwork that they constitute, vary significantly from piece to 

piece.”107  Cariou sued Prince and his gallery for copyright infringement. A majority of the 

Court of Appeals for the Second Circuit held (reversing the district court) that 25 of the 30 

Prince artworks were entitled to the fair use defence.108  

 

The Second Circuit’s finding of fair use hinged largely on the first fair use factor: the purpose 

and character of the use. The key question here for the court was whether Prince’s use of 

Cariou’s photos was ‘transformative’. The ‘transformative’ inquiry under the first fair use 

factor is derived from a U.S. Supreme Court decision (not involving photos) which stated that 

the “central purpose” of the first-factor inquiry is to see whether the defendant’s work:109 

 

adds something new, with a further purpose or different character, altering the first with 

new expression, meaning, or message; it asks, in other words, whether and to what extent 

the new work is “transformative.” Although such transformative use is not absolutely 

necessary for a finding of fair use, the goal of copyright, to promote science and the arts, 

is generally furthered by the creation of transformative works.    

 

                                                           
105 Cariou v Prince 714 F 3d 694 (2d Cir 2013). 

106 Some of the Cariou photos and Prince artworks are visible in the appellate court’s judgment at 701-703.  All 

of them were posted online as an appendix to the judgment; however the link given at 699 n 3 is dead and the 

appendix is instead available at <http://www.ca2.uscourts.gov/docs/opn1197/11-1197apx.html>. 

107 Cariou v Prince, above n 105, at 699-700. 

108 The remaining five artworks were remanded to the district court for reconsideration—in light of the legal 

standards applied in the appellate judgment—as to whether the “relatively minimal alterations” warranted the fair 

use defence. At 711. No case was found as to the result, if any, of this remand. The parties reportedly settled: 

Brian Boucher “Landmark Copyright Lawsuit Cariou v. Prince is Settled” (18 March 2014) Art in America 

<http://www.artinamericamagazine.com>. 

109 Campbell v Acuff–Rose Music, Inc 510 US 569 (1994) at 579 (citations omitted). 
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In Cariou, a majority of the appellate court found that 25 of Prince’s artworks were 

“transformative as a matter of law”110  and therefore the first fair use factor (purpose and 

character of the use) weighed in his favour. Reasons for finding them transformative included 

Cariou’s photos being in a book and Prince’s much larger collages being on canvas; Prince’s 

addition of colour to Cariou’s black-and-white photos; and the different aesthetic. The finding 

of transformativeness in favour of the defendant-alterer outweighed other relevant aspects that 

favoured the plaintiff-photographer. For instance, regarding other aspects of the first fair use 

factor, the court considered that while Prince’s art was commercial, “we do not place much 

significance on that fact due to the transformative nature of the work.”111 The second factor 

(the nature of the plaintiff’s work) weighed in favour of plaintiff Cariou as his work was 

creative and published—but this also carried less weight as the defendant’s work was 

transformative under the first factor. The third factor (amount and substantiality of plaintiff’s 

work used) was found to weigh in Prince’s favour for these 25 works. This was because even 

though he used key portions of Cariou’s photos, he “transformed those photographs into 

something new and different”.112 Thus, the transformative finding was highly significant with 

respect to other fair use factors. 

 

The fourth and final fair use factor is the effect of defendant’s use on the potential market for, 

or value of, plaintiff’s work.113 This factor was also found to weigh in Prince’s favour. Here 

the court found no evidence of negative effects on the potential market for Cariou’s photos. 

Noting that a gallery owner decided against exhibiting Cariou’s Rastafarian photos because she 

mistakenly believed that Cariou had collaborated with Prince, the court stated that “Prince's 

audience is very different from Cariou’s”.114 This has been criticised by commentary, reasoning 

that the same logic would not hold up if a film was made based on a book without obtaining 

the necessary licensing from the book’s author, as “[i]t would scarcely mitigate that harm to 

point out that the film’s audience may be very different from the novelist’s.”115  

 

                                                           
110 Cariou v Prince, above n 105, at 707. 

111 At 708. 

112 At 710. 

113 17 USC § 107(4). 

114 Cariou v Prince, above n 105, at 709. 

115 4 Melville B Nimmer & David Nimmer Nimmer on Copyright (Matthew Bender, Rev. Ed. 2019) at 

§ 13.05[B][6]. 
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Cariou, with its emphasis on transformativeness, can be compared with the very different 

approach taken by the Seventh Circuit Court of Appeals in Kienitz.116 In this case, a city 

mayor’s photo was colourised to portray bright, non-skin-tone colours and printed on clothing. 

The mayor was photographed at his inauguration. With the photographer’s permission the 

mayor posted this photo on the city website. The photo was later downloaded and manipulated, 

and this manipulated version printed on t-shirts and tank tops along with the phrase ‘Sorry for 

Partying’. The background to this was the mayor’s desire to shut down an annual block party 

which he had attended himself while a university student. Fifty-four copies of the apparel with 

the manipulated photo were subsequently sold.  

 

The source photo was in colour, and portrayed the mayor’s face and part of his upper body (up 

to his collar-bone) against a blurred background that appeared to contain other persons or 

objects. The manipulated photo removed the background and turned the mayor’s head and 

shirt-collar lime-green. The ‘Sorry For Partying’ phrase was placed around and across the lime-

green photo in bright multi-coloured letters. The court’s judgment shows this manipulated 

version and text printed on a black background; presumably the apparel was therefore black.117 

 

The photographer brought a copyright infringement action against the entity that made and sold 

the apparel. The Court of Appeals for the Seventh Circuit, affirming the district court, held that 

the fair use defence applied. In doing so, however, the Seventh Circuit criticised the Second 

Circuit’s approach that prioritised transformativeness, stating: “We’re skeptical of Cariou’s 

approach, because asking exclusively whether something is ‘transformative’ . . . replaces the 

list [of statutory fair use factors]”.118 The court also pointed out that the reliance on 

transformativeness threatened to override a U.S. copyright owner’s exclusive right to prepare 

derivative works based on the source work.119 Having criticised the Second Circuit’s approach 

                                                           
116 Kienitz v Sconnie Nation LLC 766 F 3d 756 (7th Cir 2014). 

117 At 757. 

118 At 758. 

119 This right is codified at 17 USC § 106(2) and “derivative work” is defined at 17 USC § 101. As the court 

stated: “To say that a new use transforms the work is precisely to say that it is derivative and thus, one might 

suppose, protected under § 106(2). Cariou and its predecessors in the Second Circuit do not explain how every 

‘transformative use’ can be ‘fair use’ without extinguishing the author's rights under § 106(2).”  Kienitz, above 

n 116, at 758. 
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to the fair use defence, the Seventh Circuit stated: “We think it best to stick with the statutory 

list, of which the most important usually is the fourth (market effect)”.120 

 

Applying the fair use factors to the mayor’s manipulated photo, the Seventh Circuit found that 

the fair use defence should apply. The first two factors were found less useful in this case, and 

the court’s discussion was therefore mostly on the third (amount and substantiality taken) and 

fourth (effect on potential market). The amount and substantiality of the source photo used in 

the t-shirts was found to be low. This was because:121 

 

Defendants removed so much of the original that, as with the Cheshire Cat, only the smile 

remains. Defendants started with a low-resolution version posted on the City's website, 

so much of the original’s detail never had a chance to reach the copy; the original’s 

background is gone; its colors and shading are gone; the expression in [the subject’s] eyes 

can no longer be read; after the posterization (and reproduction by silk-screening), the 

effect of the lighting in the original is almost extinguished. What is left, besides a hint of 

[the subject’s] smile, is the outline of his face, which can't be copyrighted.  

 

The fourth factor (effect of defendant’s use on the potential market for the source photo) was 

considered “the most important”.122 The court observed that the photographer licensed the 

source photo to the mayor free for posting on the city website. The court also found that the 

defendant’s use on apparel was not a substitute for the plaintiff’s source photo. The 

photographer had not claimed disruption to any plans to license this photo for apparel or any 

reduction in demand for the source photo.123 The Seventh Circuit’s approach in Kienitz was 

subsequently applied by a district court in that circuit, which also placed significance on the 

fourth market-effect factor.124   

 

                                                           
120 Kienitz, above n 116, at 758. 

121 At 759. 

122 At 758. 

123 At 758-759. 

124 Galvin v Illinois Republican Party 130 F Supp 3d 1187 (ND Ill 2015). 
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The Seventh Circuit’s retreat from transformativeness has been both praised125 and criticised126 

by commentators. The context for this retreat is that the U.S. Supreme Court, in explaining 

transformativeness, stated that “transformative use is not absolutely necessary for a finding of 

fair use”.127 Nevertheless, the Seventh Circuit’s Kienitz decision is not binding on courts in any 

other circuit. Unless the Supreme Court determines otherwise,128 courts in different federal 

circuits can therefore continue to take varying approaches to the fair use determination. The 

presence of diverging judicial approaches has been noted by commentators129 and may arise in 

future regarding pornographic deepfakes.130 

 

Given how the contextual four-factor test can be interpreted, the American fair use defence 

does not seem to offer much predictability in the context of image-manipulation. In the New 

Zealand copyright statute, the defence of fair dealing for research or private study contains a 

list of relevant factors, some of which are similar to the U.S. fair use factors.131 However, these 

factors are only relevant for that particular defence. In comparison to the American fair use 

                                                           
125 4 Melville B Nimmer & David Nimmer Nimmer on Copyright (Matthew Bender, Rev. Ed. 2017) at 

§ 13.05[B][6] (“this opinion seems to portend a corrective descent of ‘transformativeness’ from the apogee that it 

achieved in Cariou.”); John Carl Zwisler “(Mis)appropriation art: Transformation and Attribution in the Fair Use 

Doctrine” (2015) 15 Chicago-Kent Journal of Intellectual Property 163 (critiquing reliance on transformativeness 

in appropriation art contexts and approving aspects of Kienitz). 

126 Aaron B. Wicker “Much Ado About Transformativeness: the Seventh Circuit and Market-Centered Fair Use” 

(2016) 11 Washington Journal of Law, Technology & Arts 355 at 372-382 (criticising the weight placed on the 

fourth factor). 

127 Campbell v Acuff–Rose Music, Inc. 510 US 569 (1994) at 579 (citations omitted). 

128 The U.S. Supreme Court declined to review both Kienitz and Cariou: 135 S Ct 1555 (2015); 134 S Ct 618 

(2013).  

129 See Zwisler, above n 125, at 183-186 (noting that the Ninth Circuit uses the ‘transformative’ analysis but not 

to the extent of the Second Circuit); Brian Sites “Fair Use and the New Transformative” (2016) 39 Columbia 

Journal of Law & the Arts 513 at 522 (“the appropriation art cases have caused a doctrinal divide”); Jennifer 

Gregor & Mark Hancock “Appropriation as Art: The Arts & Copyright For Fair Use” (2016) 89-MAY Wisconsin 

Lawyer 32 at 36 (“many have noted the potential conflict between the Seventh and Second Circuits.”). 

130 See Douglas Harris “Deepfakes: False Pornography is Here and the Law Cannot Protect You” (2019) 17 Duke 

L & Tech Rev 99 at 107-111. 

131 Copyright Act 1994, s 43(3), states that: 

In determining, for the purposes of subsection (1), whether copying, by means of a reprographic process 

or by any other means, constitutes fair dealing for the purposes of research or private study, a court shall 

have regard to— 

(a) the purpose of the copying; and 

(b) the nature of the work copied; and 

(c) whether the work could have been obtained within a reasonable time at  an ordinary    

     commercial price; and 

(d) the effect of the copying on the potential market for, or value of, the  work; and 

(e) where part of a work is copied, the amount and substantiality of the part copied taken in  

     relation to the whole work. 
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defence, the New Zealand copyright regime contains more restrictive defences. Therefore, New 

Zealand image-manipulation cases would often be determined on the infringement question of 

whether a substantial part of the source image was taken. The Tamahori head-swap scenario 

showed that this substantial part issue is not always clear-cut.  

 

Therefore, for New Zealand image-manipulation situations it would be useful to have further 

guidance from the courts as to when a ‘substantial part’ of a source image has been taken. Some 

American cases’ discussion of the third fair use factor (amount and substantiality used) may be 

useful for the New Zealand ‘substantial part’ question. The following section posits a suggested 

approach to this question that could lead to more predictability for relevant parties.  

 

1.4.6.  Suggested approach for ‘substantial part’ analysis 

The above discussion highlighted the importance of the ‘substantial part’ analysis in a 

copyright regime with very specific defences, such as New Zealand. As for the Tamahori head-

swap, often it is uncertain whether what was taken from the source image was a substantial 

part of it. The next part of this chapter will apply New Zealand copyright law to the selected 

scenarios. To aid in this analysis, an approach is suggested as to what should be considered a 

substantial part in relation to manipulated images. This approach is based on a proposal by this 

author in a journal article132 for what should be considered a substantial part in relation to head-

swapped photos. It is further expanded here to encompass the broader range of manipulated 

images within the scope of this thesis.  

 

When what was taken from the source image includes a subject’s unmodified face  

In this type of scenario the manipulated image incorporates from the source image a human 

subject’s face, and that face is not further modified. The Tamahori head-swap is an example, 

as Tamahori’s face did not undergo further manipulation (such as colour changes) when 

included in the manipulated photo. In these situations the unmodified face should ordinarily be 

considered a substantial part of the image from which the face was sourced. This is because a 

                                                           
132 S Che Ekaratne “Head-Swapped Photographs & Copyright: A New Zealand Perspective” (2017) 23 Canta LR 

39 at 59-63. While this article referred to a subject’s ‘head’, this thesis uses the term ‘face’ as this term better 

accounts for facial features being copied. 



PhD - S.C.A. Ekaratne 

 

115 

 

person is usually recognisable by means of facial features133—and these features are copied 

unchanged into the manipulated image.  

 

The importance of facial features and expressions was highlighted by the American case 

Friedman v Guetta.134 There the source photo depicted three members of a musical group 

standing wearing stetson hats. An artist made alterations and used the photo in artworks. The 

artworks included other material: for example, in one artwork the images of two of the three 

musicians from the source photo were juxtaposed alongside a photo of a nineteenth century 

couple. The district court held at the summary judgment stage that this was copyright 

infringement and not a fair use. The court found the replication of the subjects’ facial 

expressions to be significant, both for the finding of infringement and for the finding that it 

was not fair use. With respect to the infringement analysis of substantial similarity, the court 

stated that: 135 

 

when the issue is whether the acknowledged appropriation of a photograph of a person 

or persons coupled with modifications by a defendant constitutes substantial similarity, 

this court is of the mind that as long as the essence of the expressions of the subject or 

subjects is copied, there will almost always be substantial similarity.  

 

For the fair use factor of amount and substantiality of the portion used, the court believed it 

significant that in three of the four artworks:136 

 

the three figures are making the same facial expressions as they are in the Photograph. 

Defendant took a substantial portion of the Photograph in order to create each of the Four 

works, and the portion Defendant took was at the heart of the Photograph.  

 

Although Friedman v Guetta involved use of entire human subjects, not just the faces, the 

importance placed on facial expressions in that decision is similarly applicable when only a 

head or face is taken.  

                                                           
133 William J Mitchell The Reconfigured Eye: Visual Truth in the Post-Photographic Era (The MIT Press, 

Cambridge, 1992) at 204 (“people are most readily identified by their facial features”). 

134 Friedman v Guetta No CV 10-00014 DDP (JCx), 2011 WL 3510890 (CD Cal May 27, 2011). This district 

court is located in the Ninth Circuit. 

135 At *5. 

136 At *7. 
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Therefore, when what is taken from the source image includes the entire face (not further 

modified) that should be considered as taking a substantial part of the source image under New 

Zealand copyright law. This is appropriate because under New Zealand copyright law 

“[w]hether a part of a copyright work is a substantial part must be decided by its quality rather 

than by its quantity”137 and the qualitative question is whether what has been copied “is the 

essence of the copyright work”.138 As recognised in the American Friedman v Guetta case, the 

face including expressions can sensibly be considered the “essence”139 of a photo of a human 

subject. This is the case even if (as in Friedman) the altered version includes other material. It 

is important to recall that the question under New Zealand law is whether a substantial part of 

the plaintiff’s copyrighted work features in the defendant’s work—not on whether a substantial 

part of the defendant’s work is from the plaintiff’s.140 The fact that other items have been added 

or changed does not bar the finding that a substantial part of the source image is included in 

the manipulated image.  

 

The benefit of this approach is more predictability. A court would of course be free to turn 

away from this general rule in more complex scenarios: such as, for instance, a source image 

containing several subjects where some of their faces have been modified and some have not. 

The next section offers a suggestion for these more complex scenarios. 

 

 

All other instances  

A different approach should be taken to the substantial part analysis in all other instances–when 

what was taken from the source image does not include a subject’s unmodified face. In such 

instances the inquiry should include a purposive analysis of the (unaltered) source image. The 

court should accordingly take into account the purpose of that source image’s dissemination in 

determining whether what was taken from it is a substantial part of it.  

 

                                                           
137 Wham-O, above n 76, at 666.  

138 Henkel, above n 25, at [44], citing Bleiman, above n 74, at 678.  

139 Friedman v Guetta, above n 134, at *5. 

140 See Bleiman, above n 74, at 679 (“The fact that separate original work has been added to an infringement does 

not make it any the less an infringement.”).  
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This purposive analysis builds on English case law that predates changes influenced by 

European Union law. Under the influence of EU law, the ‘substantial part’ inquiry in English 

copyright law asks whether the part allegedly copied contains elements that are the expression 

of the plaintiff-author’s intellectual creation.141As mentioned in a leading U.K. copyright 

treatise, the full impact of these changes is unclear.142 Some of these changes do not seem 

suitable imports into New Zealand law. For instance, the aforementioned treatise suggests that 

under the EU-influenced English ‘substantial part’ analysis, the importance of the part 

allegedly copied in relation to the whole work may be irrelevant.143 This approach does not 

seem to align with the New Zealand concept of ‘substantial part’ as detailed in this chapter. 

Indeed, the term ‘substantial part’ itself implies that the part must be looked at in comparison 

with the whole. Therefore, New Zealand should continue to consider ‘old’ (pre-EU-influence) 

English copyright law when helpful to the New Zealand context.144 

 

In determining what is a substantial part of an artistic work, ‘old’ English cases have asked 

what part of the work would be “visually significant to the person to whom the work would 

normally be addressed”.145  With respect to design drawings of a laminating machine, “visually 

significant” was interpreted to mean visually significant to an engineer and not a layperson.146 

This aspect of English law has been applied by the New Zealand High Court (in a case not 

involving image-manipulation).147 It has also been applied by the English Patents County Court 

even while acknowledging the impact of EU law.148  

                                                           
141 SAS Institute Inc v World Programming Ltd [2013] EWCA Civ 1482, [2014] RPC 8 at [38], citing Infopaq 

International A/S v Danske Dagblades Forening (C-5/08) [2009] ECR I-6569, [2009] ECDR 16 (Court of Justice 

of the European Union) at [39]. 

142 Gillian Davies and others (eds), Copinger and Skone James on Copyright (17th ed Thomson Reuters 

(Professional) UK, London 2016) vol 1 at [7-40], [7-46], [7-47]. 

143 At [7-46]. 

144 With respect to copyright originality, Susan Corbett has suggested that New Zealand should not follow the EU 

‘intellectual creation’ standard “but should continue to apply its existing threshold for photographs, particularly 

those of the human image”, which is the same as the ‘old’ (pre-EU-influence) U.K. standard. Corbett, above n 40, 

at 347. 

145 Davies and others, above n 142, at [7-106], citing Billhofer Maschinenfabrik GmbH v Dixon & Co Ltd [1990] 

FSR 105.  

146 Billhofer, above n 145, at 121-122. 

147 Hammar Maskin AB v Steelbro New Zealand Ltd HC Christchurch CIV-2006-409-977 (8 October 2008) at 

[182]-[190]. While the Court of Appeal subsequently reversed on patent infringement grounds, the High Court’s 

copyright infringement decision was not appealed. Hammar Maskin AB v Steelbro New Zealand Ltd [2010] NZCA 

83 at [20]. 

148 Temple Island Collections Ltd v New English Teas Ltd [2012] EWPCC 1, [2012] ECDR 11. The alleged 

copyright infringement was not manipulation or even direct use of the plaintiff’s photo, but rather imitation. This 
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New Zealand courts could follow such an approach in the substantial part inquiry for instances 

when a subject’s unmodified face is not included in the manipulated image. In this context the 

English ‘visually significant’ analysis should be combined with a purposive analysis. So, courts 

should take into account the purpose of the source image’s dissemination to determine whether 

what was taken from it would be visually significant to the persons to whom the source image 

was addressed. Who would be the relevant persons to whom the image would normally be 

addressed? This would depend on why the source image was distributed: i.e. the purpose 

behind it. 

 

We can apply this to the Tamahori head-swap with respect to whether the body portion taken 

from the fashion photo should be considered a substantial part of that photo. Since what was 

taken from the fashion photo was only the body, and not an unmodified face, it would fall under 

this category of ‘all other instances’. It would therefore warrant the suggested purposive 

visually-significant analysis. Under this analysis a main purpose of the fashion photo’s 

publication seems to show the subject wearing the dress. Given this purpose, to readers of the 

newspaper’s fashion section the subject’s body (wearing the clothing) would likely be visually 

significant and therefore a substantial part (the “essence”) of the fashion photo. Recall that even 

the subject “recognised the shot and particularly the dress”149 even though her face was not 

included. Under this analysis the head-swapped photo should be considered to have taken a 

substantial part of the fashion photo.  

 

The conclusion could be different if the purpose of the fashion photo was instead the subject 

modelling headwear, such as a hat or a tiara. Since a hat or a tiara would be worn on the head, 

the body portion of such a photo could be perceived as less visually significant—to the same 

readers—given the headwear-modelling purpose of the photo. Therefore a court could be 

comparatively less inclined to consider the body a substantial part of this type of photo.  

 

We can also explore this ‘substantial part’ analysis for a body portion of a celebrity. In such 

cases there are several questions a court should consider. Is the purpose of the source image to 

highlight the celebrity, or the clothing worn, or both? Where is the image displayed: in which 

                                                           
case’s articulation of ‘visually significant elements’ has been cited in a leading U.K. copyright treatise: Gillian 

Davies and others, above n 142, at [7-106]. 

149 Smith, above n 7, at 3 (emphasis added). 
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newspaper section, or on what type of website? The answers would help identify the image’s 

purpose and the relevant persons to whom it is addressed. Any accompanying text would also 

assist in this analysis. For instance, a photo of the celebrity Rihanna on a gossip website titled 

Rihanna goes to the mall to buy nail polish would be different in many ways from a photo on 

a news website titled Rihanna at the Academy Awards ceremony wearing Alexander McQueen 

dress. Furthermore, in the modern internet age a photo can be quickly reposted in many 

different places and contexts. In such instances the relevant viewer is likely to be an ordinary 

member of the public even though the initial photo may have been targeted to a specialist 

audience. 

 

It is acknowledged that this suggested visually-significant approach (when an unmodified face 

is not taken) is contextual and that in some instances different judges could come to different 

conclusions. This is of course even likelier if there were further modifications to the part copied 

before it was included in the manipulated version. However, this contextual nature exists with 

the current approach too. As the New Zealand Supreme Court has stated, assessing whether a 

substantial part was taken “is usually the most difficult question which arises in copyright 

cases” and “is a subject upon which, in borderline cases, minds can reasonably differ”.150 With 

manipulated images, therefore, the suggested purposive analysis could be helpful to focus the 

court’s analysis in such cases. It could also provide some guidance to future plaintiffs and 

defendants.  

 

 

2.  Application to Selected Image-Manipulation Scenarios 

 

As the preceding discussion explained, to establish copyright infringement for a manipulated 

image the following four steps must be followed:151  

 

1. The source image is a work in which copyright can subsist; 

2. Copyright does subsist in the source image; 

3. The plaintiff owns the copyright in the source image or is an exclusive licensee; and 

4. The copyright in the source image has been infringed. 

                                                           
150 Henkel, above n 25, at [44]. 

151 PS Johnson, above n 8, at 315.  
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The preceding sections of this chapter applied all these steps for the Tamahori head-swap 

scenario taking the potential plaintiff as the female performer. While Steps 1 and 2 were 

satisfied, this scenario did not satisfy Step 3 as the plaintiff was not the copyright owner or 

exclusive licensee. For Step 4, the analysis focused on infringement by copying, for which 

there are three requirements:152 

 

(a)   The reproduction must be either of the entire work or of a substantial part.  

(b)   There must be sufficient objective similarity between the infringing work and 

the copyright work, or a substantial part thereof. 

(c)   There must be some causal connection between the copyright work and the 

infringing work. The copyright must be the source from which the infringing 

work is derived.  

 

As with many manipulated images, for the Tamahori head-swap the (c) ‘causal connection’ 

aspect would be satisfied. For (a) substantial part, it is not clear how a court would view the 

body portion taken from the fashion photo. Under this chapter’s suggested approach, the body 

portion of the fashion photo should be considered a ‘substantial part’ of it as its main purpose 

seems to be to show the subject wearing the dress. For (b) ‘objective similarity’, there must be 

similarity between the head-swapped photo and the substantial part taken from the fashion 

photo. Therefore if the body portion copied is considered a substantial part, this (b) requirement 

would also be satisfied as it was not changed in the manipulated version—so it is identical, not 

just objectively similar.  

 

If copyright infringement is established in this way, the most relevant defence for the Tamahori 

head-swap is the s 42 defence for reporting current events: which would not be applicable as 

explained under ‘Defences’. 

 

With regard to the other selected scenarios, none of them indicates that the relevant image-

subject is a copyright owner or an exclusive licensee. For instance, with the pornographic 

deepfake scenarios153 the source videos from which the woman’s face was taken are not 

‘selfies’ and she was not involved in their creation. She would therefore not be the copyright 

                                                           
152 Wham-O, above n 76, at 666. 

153 See Chapter 3, Scenarios A.1, B.1, C.1. 
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owner. There is no indication that she is an exclusive licensee or that she has ownership of 

copyright by any other means such as commissioning or assignment. Therefore she could not 

bring a copyright infringement action. With the Irvine-Talksport scenario,154 the subject could 

not bring a copyright infringement action since the source photo had been purchased from a 

photographic agency without any breach of copyright.155  

 

In this way, due to the step 3 ownership requirements the relevant subjects of all the selected 

scenarios would not be able to bring a copyright infringement action, just as in the Tamahori 

head-swap. Even in the American examples discussed under ‘fair use’ it was the photographer, 

not the subject, who sued for infringement in both the Cariou and Kienitz cases. Thus even if 

the New Zealand ‘substantial part’ test is refined as suggested, the subjects would often not 

have recourse under copyright law—unless their images are ‘selfies’ or they have otherwise 

obtained copyright ownership. 

 

Nevertheless, a few of these scenarios will be briefly discussed to examine what the result 

would be if the copyright owner wished to bring an action. In doing so, it will be assumed that 

steps 1, 2 and 3 are all satisfied: the source image is protected by copyright and the plaintiff is 

the copyright owner. The analysis will therefore focus on step 4, specifically examining the 

‘substantial part’ and ‘objective similarity’ aspects of infringement by copying. For the 

‘substantial part’ analysis, the suggested approach laid out in this chapter will be followed: 

 

- When a subject’s unmodified face has been taken from the source image, that should 

ordinarily be considered as taking a substantial part;  

- In other instances, the court should take into account the purpose of the source image’s 

dissemination to determine whether what was taken from it would be visually 

significant to the persons to whom the source image was addressed. 

 

 

 

 

                                                           
154 See Chapter 3, Scenario C.4. 

155 Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576 at [15]. 
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Pornographic deepfake scenarios156 

In all these scenarios, with respect to the head of the ‘girlfriend’: under step 4 there 

would likely be a substantial part taken under the proposed approach, as her facial 

image has been taken unmodified. The ‘objective similarity’ requirement would also 

be satisfied as the face has not been modified.  

 

Another interesting point is that the step 4 infringement requirements have also likely 

been met for the body portions taken from a pornographic video. Under this chapter’s 

proposed approach, the court should consider the purpose of the source video’s 

dissemination to determine whether the body portions taken would be visually 

significant to the persons to whom the source video was addressed. The purpose of most 

pornographic videos would include sexual arousal. The intended addressees would be 

those looking to be so aroused and/or to otherwise objectify the female subjects. The 

female body in such images would therefore be highly visually significant to the 

relevant intended addressees. The body portions in such a video should therefore be 

considered a substantial part under the suggested approach. Thus the copyright in this 

video has also likely been infringed. 

 

No defence seems to apply under New Zealand copyright law for copying either the 

head or body in these scenarios.  

 

 

Kienitz colour-alteration157 

In this case (detailed in the section on American fair use), a mayor’s photo was 

colourised to portray bright, non-skin-tone colours and printed on clothing along with 

the phrase ‘Sorry for Partying’. The context was the mayor’s desire to shut down an 

annual block party which he had previously attended as a university student. The 

manipulated photo replaced the source photo’s colours with bright, non-skin-tone 

colours and removed the background. 

 

                                                           
156 See Chapter 3, Scenarios A.1, B.1, C.1. 

157 See Chapter 3, Scenario A.3. 
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Since the subject’s face was modified the proposed ‘substantial part’ approach would 

necessitate determining whether, given the purpose of the source photo’s dissemination, 

what was taken would be visually significant to those to whom the source photo was 

addressed. The source photo was of the mayor photographed at his inauguration. With 

the photographer’s permission the mayor posted it on the city website. Given this 

informational purpose of the source photo, a court could consider that the ‘real life’ 

aspect, including real-life content and colours, is what is visually significant. Under this 

type of reasoning, alterations that clearly remove the real-life aspects would not have 

taken a substantial part of the source photos.  

 

However, even if a substantial part has been taken, there may not be enough ‘objective 

similarity’ between the manipulated photo and the part taken from the source photo. As 

the U.S. court stated: 158 

 

Defendants removed so much of the original that, as with the Cheshire Cat, only the 

smile remains . . . the expression in [the subject’s] eyes can no longer be read … the 

effect of the lighting in the original is almost extinguished. What is left, besides a 

hint of [the mayor’s] smile, is the outline of his face, which can’t be copyrighted.  

 

Here the U.S. court seemed to contradict itself, first stating that only the smile remains 

but then acknowledging that the facial outline was also present. In New Zealand the 

‘objective similarity’ test is largely a matter of impression for the court.159 It was 

phrased by one New Zealand judgment as: “a copy is a copy if it looks like a copy”.160 

It is not certain how a New Zealand court would apply objective similarity in the 

Kienitz case. On the one hand, the mayor is still recognisable; on the other hand, the 

cartoonish colours are very different from the source photo. 

 

The defendant may raise the s 42(1) defence of fair dealing for criticism or review. 

This defence would likely fail for two reasons. First, the defendant is criticising the 

mayor, not any work or broader social context related to a work. Second, it was not 

                                                           
158 Kienitz, above n 116, at 759. 

159 Eight Mile Style, above n 77, at [53]. 

160 Thornton Hall, above n 79, at 246. 
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“accompanied by a sufficient acknowledgement” of the source photo and its author as 

required for this defence.161  

 

 

Kerry-Fonda scenario162  

A photo purported to show U.S. Democratic presidential candidate John Kerry with 

actress-activist Jane Fonda at a rally against the Vietnam War. The accompanying 

headline was “Fonda Speaks to Vietnam Veterans At Anti-War Rally” and the text 

caption below the photo was:  

 

Actress And Anti-War Activist Jane Fonda speaks to a crowd of Vietnam 

Veterans as Activist and former Vietnam Vet John Kerry (LEFT) listens and 

prepares to speak next concerning the war in Vietnam (AP Photo). 

 

This was in fact a manipulated photo combining two separate photos of Fonda and 

Kerry. The manipulated photograph first appeared on the news website 

NewsMax.com and reportedly alienated Vietnam War veterans from Kerry’s 2004 

presidential campaign.  

 

The photographer who took the Kerry source photo considered suing the manipulator 

for copyright infringement in America but possibly could not locate the person 

responsible. Under New Zealand law, this image-manipulation would likely satisfy 

the suggested approach for ‘substantial part’. This is because a subject’s unmodified 

face has been taken from the source image. Similarly to the U.S. Friedman case, 

entire human subjects were taken unmodified from a source photo. ‘Objective 

similarity’ would also be present as there have been no changes to the subjects’ 

images (unlike Kienitz).  

 

 

                                                           
161 Copyright Act 1994, s 42(1). “Sufficient acknowledgment” is defined in s 2(1). 

162 See Chapter 3, Scenario C.2. The facts, including quoted text, in this scenario are from: Bronx Documentary 

Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in “Altered Images: 150 Years of 

Posed and Manipulated Documentary Photography” (2015) <www.alteredimagesbdc.org/newsmax>;                                    

Cathy Cockrell “Photo fakery ‘at its worst’ riles Ken Light” (Berkeleyan, 18 February 2004)                                

<www.berkeley.edu/news/berkeleyan>. 
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These scenario analyses demonstrate that the substantial part analysis does not always produce 

a predictable result—even if it is refined as suggested in this chapter. In addition, even if a 

substantial part is considered taken, some manipulations may fail the ‘objective similarity’ 

requirement.  

 

The next part of this chapter will discuss benefits and limitations of copyright law for an image-

subject who has not consented to dissemination of their manipulated image. This analysis will 

incorporate the following factors identified for Part III: 

 

- Applicability to both commercial and non-commercial contexts 

- Applicability to both online and offline dissemination 

- Applicability to images of both celebrities and non-celebrities 

- Post-mortem protection 

- Applicability to dissemination outside New Zealand163  

- Whether the image-subject can bring a legal action or complaint 

 

 

3.  Benefits in the Image-Manipulation Context 

 

Compared to many other legal areas, copyright law can be an advantageous tool for an image-

manipulation plaintiff. Copyright has been described as “the most effective [legal] tool against 

the unauthorized alteration of motion pictures, videotaped images and photographs”.164 As 

described in subsequent chapters of this thesis, many other New Zealand laws have limitations 

in this area. Even outside the context of image-manipulation, New Zealand commentator Susan 

Corbett has pointed out that many “[o]ther legal actions [besides copyright] … are limited in 

scope and rarely applicable to prevent the unauthorised distribution of an individual’s 

photograph”.165 

 

Some of the benefits of copyright law are detailed below. 

                                                           
163 In line with the thesis’s focus on New Zealand law, this aspect will be examined briefly with a view to guiding 

future research. 

164 Raphael Winick “Intellectual Property, Defamation and the Digital Alteration of Visual Images” (1997) 21 

Colum-VLA J L & Arts 143 at 152. 

165 Corbett, above n 40, at 331-332. For further discussion of other causes of action in New Zealand see 333-336, 

344, 348. 
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3.1.  Post-mortem protection 

One benefit of copyright for plaintiffs is its persistence even after the creator’s death. As 

described above under ‘duration’, copyright protection can last considerably longer than the 

life of the work’s creator. Consequently, heirs of a copyright owner may be able to utilise 

copyright law to prevent use of an image even after that person’s death. This is not the case 

with some other causes of action, such as defamation. Furthermore, New Zealand authors and 

copyright owners do not need to take any affirmative steps (such as registration) in order to 

obtain this posthumous protection. This can be contrasted with registered trade marks, which 

can last indefinitely but require registration renewals every ten years.166 Copyright law can 

therefore be an administratively simpler way to ensure long-term protection.  

 

3.2.  Applicability in a variety of contexts 

Another reason for copyright’s usefulness is its ability to provide a comparatively broad scope 

of protection, particularly with regard to non-commercial uses. As noted in Chapter 1, this 

thesis assumes that appropriate legal protections should apply to a broad group of people and 

contexts. Copyright protection applies to works in both commercial and non-commercial 

contexts. A photo disseminated by a personal social media account could receive the same level 

of copyright protection as a photo plastered on an advertising billboard. Due to this aspect of 

copyright law, it can be a useful tool for plaintiffs who are not celebrities and who do not use 

their image for any commercial gain. Yet another advantage of copyright is its applicability to 

both online and offline dissemination of a copyrighted work. This is in contrast to laws that 

target various harms created only by digital or online means, such as the Harmful Digital 

Communications Act 2015. 

 

3.3.  Potential applicability to image-manipulation outside New Zealand 

In the modern globalised world, a manipulated image depicting a New Zealander may be 

disseminated anywhere in the world, including online. In such cases the alleged copyright 

infringement could have occurred outside New Zealand. The Copyright Act 1994 grants 

copyright owners exclusive rights to do acts “in New Zealand”.167 However, according to a 

2012 New Zealand High Court judgment, “[i]t is possible that someone who remains entirely 

                                                           
166 Trade Marks Act 2002, ss 57, 58. 

167 Copyright Act 1994, s 16(1).  
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outside New Zealand at all material times may still infringe under the New Zealand [Copyright] 

Act.”168 The court went on to note that such cases “will require a closer examination of the 

particular acts of infringement in issue.”169 Therefore it may be possible to apply New Zealand 

copyright law to overseas infringement, although further judicial guidance would clarify this 

matter. A New Zealand court may also hear and determine whether there has been infringement 

under another country’s copyright law.170  

 

 

As the above discussion has highlighted, copyright law can be beneficial for New Zealand 

plaintiffs attempting to counter manipulated personal images. On the other hand, the utility of 

copyright law in this context is limited due to ownership issues and the test for infringement. 

 

 

4.  Limitations in the Image-Manipulation Context 

 

4.1.  Image-subject’s ability to bring an action 

A major limitation is that the image-subject may not be able to bring an infringement action 

due to the copyright ownership rules. Under these rules, the owner of copyright in the source 

image is often not the subject. This chapter considered and commented on some ways in which 

a subject may nevertheless be able to bring an infringement action, such as assignment and 

commissioning. Yet many of these exceptions are likelier to be utilised by celebrities or others 

who use their images for commercial gain. A further option involving joint ownership will be 

discussed under recommendations in Chapter 14. 

 

4.2.  Unpredictability in infringement test 

The main problem here is unpredictability over whether the manipulated image contains a 

substantial part of the source image. As highlighted by application to scenarios, even if New 

Zealand courts applied this chapter’s suggested approach to this test, there are scenarios where 

a copyright infringement action would not result in a predictable outcome. An American fair 

use defence would also not guarantee predictability in these situations.  

                                                           

168 Jedis Ltd v Vodafone New Zealand Ltd [2012] NZHC 2448 at [33].  

169 At [33]. 

170 At [34]-[39]; Sumpter, above n 15, at 43; Clive Elliott and others Intellectual Property Law (online ed, 

LexisNexis) at [COP120.3B]. 
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5.  Summary and Limitation Analysis  
 

In countering unauthorised dissemination of manipulated images, benefits of copyright law 

include: 

 Applicability to a broad range of unauthorised uses, including both commercial and 

non-commercial, online and offline, and regardless of the subject’s celebrity status; 

 Post-mortem protection for a limited number of years; 

 Potential applicability to acts occurring outside New Zealand. 

 

Nevertheless, relying on copyright in such contexts can pose challenges for image-subjects 

wishing to protect their autonomy interests.  

 

A major challenge is that the image-subject may not be able to bring an infringement action 

due to the copyright ownership rules. Copyright is therefore likely to be used by subjects who 

were either directly involved in creating the source image (and therefore the author and default 

copyright owner) or have obtained copyright ownership by other means such as assignment or 

commissioning. For this reason, in none of the selected scenarios (given the available facts) 

could the subjects bring a New Zealand copyright infringement action. On the other hand, 

copyright can be a valuable tool for creators of source images to protect their interests against 

someone else’s manipulations.  

 

Even if ownership is not an issue, another challenge lies in how the test for copyright 

infringement is structured: particularly with respect to the ‘substantial part’ aspect. This chapter 

analysed this issue and posited a suggested approach specifically applicable to the infringement 

analysis of an altered image of a human. Yet even under this suggested approach there are 

relevant situations where the parties would be uncertain as to how a court might rule. Of course, 

currently the courts do not use the approach proposed by this chapter, so the outcome would 

be even more unpredictable in a real-life situation.  

 

Other issues include the fact that some source images may not be sufficiently ‘original’ for 

copyright protection. Furthermore, potential plaintiffs need to understand that New Zealand 

copyright law treats videos and video-stills differently to directly-taken photos, and how that 

may impact their options in an infringement action.  
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Table 1: Limitation analysis for copyright law  

 
Applies to both commercial and non-commercial contexts? Yes 

Applies to both online and offline dissemination? Yes 

Applies to images of both celebrities and non-celebrities? Yes 

Post-mortem protection? Yes, for a limited time 

Applies to dissemination outside NZ? May be possible 

Image-subject can bring legal action/complaint? Often no (due to ownership rules) 

Other major limitations Whether copyright is infringed can 

be unpredictable due to legal test for 

infringement. 
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CHAPTER 7 

MORAL RIGHTS 

 

1.  Moral rights in the Context of Image-Manipulation 

 

The term ‘moral’ in ‘moral rights’ refers not to morality but rather to non-commercial 

interests—especially as distinct from the commercial interests protected by copyright. 

Originating in France, the justification for moral rights is the idea that the author’s personality 

is bound up in and expressed by the author’s work.1 In New Zealand, Part 4 of the Copyright 

Act 1994 contains several moral rights: the right to be identified as author or director,2 the right 

to object to derogatory treatment of a work,3 the right to privacy of certain photographs and 

films,4 and rights relating to false attributions and representations.5  

 

Before turning to the details of these moral rights, some general aspects are worth noting.  

 

First, moral rights in New Zealand cannot be contractually assigned,6 although they can be 

waived7 and can pass to one’s heirs after death.8 This means that even if copyright in a photo 

or video has been contractually assigned, the moral rights remain with the rights-holder. Moral 

rights can therefore be a useful way to exert some control over a work with a different copyright 

owner. However, the Court of Appeal has stated that the holder of a moral right must be a 

person: it cannot be a company.9 As the Court explained:10 

 

                                                           
1 Gillian Davies and Kevin Garnett (eds) Moral Rights (2nd ed, Thomson Reuters (Professional) UK, London 

2016) at [1-001]. 

2 Copyright Act 1994, ss 94-97. 

3 Sections 98-101. 

4 Section 105. 

5 Sections 102-104. 

6 Section 118. 

7 Waivers must be in writing and signed: s 107(2). Waivers bind those to whom the rights pass after death: s 

119(4).  

8 Section 119. 

9 Mitre 10 (New Zealand) Ltd v Benchmark Building Supplies Ltd [2004] 1 NZLR 26 (CA) at [43]-[45]. This was 

in the context of the moral right of integrity, as discussed below. 

10 At [45].  
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The moral rights of authors are provided to enable authors to protect the integrity of 

their works even though ownership passes to others. It would be contrary to the very 

purpose of those rights if the author’s right accrued to those employing or 

commissioning the authors or purchasing the copyright in their works. 

 

Second, moral rights do not last forever. The duration of a moral right depends on which right 

is at issue. The false attribution and representation moral rights expire 20 years from the end 

of the calendar year in which the person entitled to the right dies.11 The other moral rights 

expire when the copyright in the work expires.12 The latter rule results in a close durational 

connection with copyright for many moral rights. 

 

Third, infringement of a moral right is actionable by the person entitled to the right.13 Relief is 

available by way of damages and injunctive relief.14 It is not infringement if the rights-holder 

consents to the otherwise infringing act.15 There are also specific infringement exceptions for 

each moral right. These exceptions and limitations can be extensive, especially for the right of 

integrity which is the main focus of this chapter. Noting the low number of reported New 

Zealand cases on moral rights, a commentator has stated that “the limitations of the rights are 

so severe that [the rights] are rarely of much utility”.16 Another commentator has noted the 

“mass of detailed qualifications and exemptions which … have the· potential completely to gut 

the moral rights regime of meaningful content.”17  

 

From a broader perspective it has been stated that “New Zealand law does not reflect a clear 

policy on the purpose of moral rights protection”18 and that moral rights “are concepts which 

do not sit squarely with traditional New Zealand common law.”19 In this sense the New Zealand 

                                                           
11 Copyright Act 1994, s 106(2). 

12 Section 106(1). 

13 Section 125(1). 

14 Section 125(2). 

15 Section 107(1). The consent need not be in writing. Clive Elliott and others Intellectual Property Law (online 

ed, LexisNexis) at [COP107.3]. 

16 Susy Frankel Intellectual Property in New Zealand (2nd ed, LexisNexis, Wellington, 2011) at 300. 

17 Ian Eagles “New Zealand Moral Rights Law: Did Something Get Lost in Translation?” (2002) 8 NZBLQ 26 at 

27. 

18 Frankel, above n 16, at 300. 

19 Peter Jones “Copyright Law and Moral Rights” (1997) 5 Waikato L Rev 83 at 90. 
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moral rights system follows the U.K.,20 which has in turn been described as a jurisdiction with 

“a grudging attitude toward moral rights”.21 

 

Three New Zealand moral rights are potentially applicable to image-manipulation within the 

scope of this thesis: 

 

1. The moral right to privacy of certain photographs and films (s 105); 

2. The moral right against false representations as to altered artistic works (s 104); 

3. The moral right to object to derogatory treatment of a work (the ‘right of integrity’) (ss 98-

101). 

 

However, the first two of these are quite narrow in scope. It is the third, the derogatory 

treatment right, that could be of broader application. This chapter will therefore briefly describe 

the first two before engaging in more depth with the third. 

 

 

2.  The Moral Right to Privacy of Certain Photographs and Films 

 

This moral right can apply when someone commissions a photograph or film for private and 

domestic purposes, and copyright in that photo or film is owned by someone else. In such cases 

the commissioner has certain rights to prevent the work being shared with the public.  

 

Section 105 of the statute is titled “Right to privacy of certain photographs and films”. This has 

been described as more of a privacy right than a moral right,22 and as “not even a mutant moral 

right”.23 This is because unlike other moral rights it is not the author of the work that is the 

rights-holder: instead, the right is held by the commissioner.  

 

                                                           
20 Eagles, above n 17, at 41.  

21 David Vaver “Moral Rights Yesterday, Today and Tomorrow” (1999) 7 Intl J L & Info Tech 270 at 272. For a 

brief discussion of common law jurisdictions’ suspicion of moral rights, see Eagles, above n 17, at 37-39. 

22 Frankel, above n 16, at 312. The relationship between s 105 and New Zealand privacy law is discussed in Susy 

Frankel “The Copyright and Privacy Nexus” (2005) 36 VUWLR 507. The U.K. statutory equivalent, the 

Copyright, Designs and Patents Act 1988 (UK) s 85, has been described as “not truly a right of privacy, but … a 

limited kind of copyright”. Davies and Garnett, above n 1, at [9-010]. See also at [9-001]: “In reality it is a limited 

form of copyright.” 

23 Eagles, above n 17, at 27. 
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Section 105(1) provides that: 

 

A person who, for private and domestic purposes, commissions the taking of a photograph 

or the making of a film has, where copyright exists in the resulting work but is owned by 

some other person, the right— 

(a) not to have copies of the work issued to the public; and 

  (b) not to have the work exhibited or shown in public; and 

(c) not to have the work communicated to the public. 

 

The previous chapter explained how for copyright purposes directly-taken photos would be 

classified as ‘artistic works’ (specifically, ‘photographs’), and videos and video-stills as 

‘films’. All these types of works could attract this moral right as it applies to both photographs 

and films. This moral right is infringed if any act mentioned in s 105(1)(a)-(c) is committed.24 

For example, if someone commissions a photo for private and domestic purposes and the 

copyright-owning photographer posts a copy online, this could infringe the commissioner’s s 

105 moral right. This moral right could be utilised to prevent such activities in relation to a 

manipulated photo or video, since the right applies to “the whole or any substantial part of a 

work”.25 Therefore, if a ‘substantial part’ of the source work persists in the manipulated 

version, the commissioner of the source work could prevent the manipulated version being 

issued, exhibited, and so on. It is assumed that ‘substantial part’ here would have the same 

meaning as under copyright law, although there are no reported cases on that aspect of s 105. 

The same has been assumed by some commentators for the U.K. equivalent.26 

 

This moral right could be asserted by an image-subject—but only if that person commissioned 

the photo or video for private and domestic purposes and did not own copyright in it. The 

person entitled to the right (who can bring an infringement action per s 125) is the 

commissioner. Therefore, if the image-subject commissioned a photo or video that falls within 

                                                           
24 Copyright Act 1994, s 105(2).  

25 Section 110(1). 

26 The equivalent U.K. provision is Copyright, Designs and Patents Act 1988 (UK), s 85. According to some 

commentary, “substantial part” in this provision “will be interpreted in accordance with the equivalent provision 

relating to infringement of copyright, since the nature of the prejudice to the respective interests is broadly 

similar.” Davies and Garnett, above n 1, at [7-010]. However, other commentary has suggested that interpretation 

of “substantial part” in this context should favour protecting privacy in the domestic sphere, and that it is unclear 

whether the words will be judicially interpreted “in their normal copyright sense or whether they will be judged 

by the quality or importance of the image in relation to a right of privacy.” Gillian Davies and others (eds), 

Copinger and Skone James on Copyright (17th ed Thomson Reuters (Professional) UK, London 2016) vol 1 at 

[11-74].  
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s 105, he or she could bring an action for infringement of the s 105 moral right. It has been 

suggested that unlike the copyright commissioning rule in s 21(3), this moral right could 

include situations where the work is commissioned but not paid for, as s 105 does not include 

the s 21(3) phrase “and pays or agrees to pay for”.27 This could be advantageous for some 

manipulated images. Furthermore, many exceptions to infringement of this right would not 

apply to most image-manipulations.28  

 

There are, however, limitations. The first limitation is that the photo or video must have been 

commissioned for private and domestic purposes. No reported New Zealand case was found 

that analysed the meaning of “private and domestic” in s 105. The U.K. statutory equivalent 

has been described as not covering something commissioned for private but not domestic 

purposes (such as for private and business purposes).29 As an example: commissioning photos 

of company premises may or may not be private but is not domestic, and therefore would not 

fall under the U.K. equivalent of s 105.30  

 

This is why in the Tamahori head-swap31 the female Wellington performer would not be able 

to make use of this moral right. She did not commission the source photo for private and 

domestic purposes. Even if she was the commissioner, it would have been commissioned for 

purposes of the fashion page of the newspaper, which seems neither private nor domestic.  

 

Another example is a photo of oneself commissioned for a professional website. It is unlikely 

that employment-related purposes would be interpreted as “private and domestic”. If the 

relevant contract provides that the photographer owns the copyright, the subject would likely 

not be able to make use of the s 105 right because the photo was for a professional purpose. 

                                                           
27 Frankel, above n 16, at 312. Frankel also notes that in the U.K. the commissioner of a photograph or film is not 

the first owner of copyright, per Copyright, Designs and Patents Act 1988 (UK), s 11(1). 

28 The exceptions in s 105(3) are quite narrow, such as acts done for purposes of parliamentary or judicial 

proceedings and incidental copying. The exception for judicial proceedings was applied in R v Barai [2004] DCR 

71, where (unaltered) naked photos of the complainant taken by the accused were held admissible at the accused’s 

trial for sexual offences. The judge held that the s 105 moral right did not prevent admission due to the exception 

for judicial proceedings, and also because the accused had not commissioned the photo with copyright ownership 

by another. The s 98 right of integrity (discussed later in this chapter) also did not apply in this case. 

29 Gillian Davies and others (eds), Copinger and Skone James on Copyright (17th ed Thomson Reuters 

(Professional) UK, London 2016) vol 1 at [11-72], analysing Copyright, Designs and Patents Act 1988 (UK), 

s 85. 

30 Davies and Garnett, above n 1, at [9-005]. 

31 See Chapter 3, Scenario B.2. 
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And if this photo was subsequently manipulated, only the photographer (as copyright owner) 

could bring a copyright infringement action.     

 

This moral right accordingly has a narrow scope that is unlikely to encompass most 

unconsented image-manipulations. None of the selected scenarios, given their available facts, 

would be actionable under this moral right. 

 

 

3. The Moral Right against False Representations as to Altered Artistic 

Works 

 

This right is in s 104 and is only for altered artistic works. It would therefore not apply to videos 

and video-still photos, as these works do not fit within the statutory definition of ‘artistic work’.  

 

The right would apply to directly-taken photos. It would allow the author of a directly-taken 

photo to prevent an altered version to be falsely represented as the author’s unaltered work. 

Specifically, under s 104(2): 

 

The author of an artistic work has the right— 

(a) not to have the work falsely represented as the unaltered work of the author 

if the work has been altered after the author parted with possession of the 

work; and 

(b) not to have a copy of a work that has been altered after the author parted  

with possession of the work falsely represented as a copy of an unaltered 

work of the author; and 

(c) not to have a copy of an artistic work falsely represented as being a copy 

made by the author of the artistic work. 

 

In this context “representation” is defined to mean “an express or implied statement as to a 

matter referred to in paragraph (a) or paragraph (b) or paragraph (c) of subsection (2).”32 There 

are no reported New Zealand cases on s 104. 

 

                                                           
32 Copyright Act 1994, s 104(1). 
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This moral right can be infringed in several ways, including by public display or exhibition of 

the work containing the false representation.33 The right could be infringed if Person A takes a 

photo, and Person B alters that photo and shares it publicly with an express or implied statement 

that the altered photo was created by Person A. The right applies in relation to the whole or any 

part of a work34—so the altered photo need not contain a substantial part of the source photo, 

only any part. 

 

This moral right carries the same limitation as copyright law: the author is the person entitled 

to the right. In addition, this right only prevents falsely representing that the altered work is the 

unaltered work of the author. If authorship is not falsely represented, this moral right does not 

prevent the altered work being disseminated. It is therefore of limited use in many instances of 

image-manipulation—such as the selected scenarios—where the subject wishes to prevent 

dissemination.  

 

The table on the next page summarises the s 105 and s 104 moral rights in relation to the scope 

of the thesis: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                           
33 Per s 104(3) this moral right is infringed by exhibiting in public an artistic work, or a copy thereof, in or on 

which there is a false representation, knowing or having reason to believe that the representation is false. Per 

s 104(4) the right is also infringed by issuing to the public or publicly displaying material containing a false 

representation in connection with any act referred to in s 104(3). The right is also infringed by committing certain 

acts in the course of a business (including possession, sale and public distribution) knowing or having reason to 

believe there is such a representation and that the representation is false: s 104(5). Authorising an infringing act 

also constitutes infringement of this moral right: s 104(6). 

34 Section 110(2). 
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Table 2: Limitation analysis for s 105 and s 104 moral rights  

 
 s 105 moral right 

to privacy of 

certain 

photographs and 

films 

s 104 moral right 

against false 

representations as 

to altered artistic 

works 

Applies to both commercial and non-commercial contexts? Yes Yes 

Applies to both online and offline dissemination? Yes Yes 

Applies to images of both celebrities and non-celebrities? Yes Yes 

Post-mortem protection? Yes, for a limited 

time (until 

copyright expires) 

Yes, for a limited 

time (20 years from 

author’s death) 

Applies to dissemination outside NZ? Unclear Unclear 

Image-subject can bring legal action/complaint? Often no (only if 

subject 

commissioned 

source work for 

private and 

domestic purposes)  

Often no (only if 

subject is the 

‘author’) 

Other major limitations Source work must 

have been 

commissioned for 

private and 

domestic purposes.   

 

Applies to a 

‘substantial part’ 

but limited case 

law regarding legal 

standard. 

Only addresses 

falsely representing 

that altered work is 

author’s unaltered 

work.  

 

Only applies to 

‘artistic works’ 

 

 

 

 

 

 

Having briefly explored these two moral rights, the remainder of this chapter will analyse the 

moral right of integrity in greater depth.  
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4. The Moral Right to Object to Derogatory Treatment of a Work     

(‘Right of Integrity’) 

 

Due to its title, this moral right seems very applicable to manipulated images that may be 

interpreted as derogatory to the image-subject. As will be seen, though, it is not as simple as it 

sounds. This moral right allows an author or director of certain types of work to prevent that 

work from being subjected to derogatory treatment. This moral right is also referred to as the 

“right of integrity”.35  

 

Section 98 provides that:  

 

(1) For the purposes of this section and section 99,— 

(a) the term treatment of a work means any addition to, deletion from, alteration  

     to, or adaptation of the work, other than— 

(i)  a translation of a literary or dramatic work; or 

(ii) an arrangement or transcription of a musical work involving no more    

      than a change of key or register; and 

(b) the treatment of a work is derogatory if, whether by distortion or mutilation of       

the work or otherwise, the treatment is prejudicial to the honour or reputation    

of the author or director;— 

   and in the following provisions of this section any reference to a derogatory treatment   

   of a work shall be construed accordingly. 

          (2) Subject to section 100 and 101,— 

(a) the author of a literary, dramatic, musical, or artistic work that is a copyright  

     work; and 

(b) the director of a film that is a copyright work— 

has the right not to have his or her work subjected to a derogatory treatment. 

 

As detailed in s 98(2), the moral right of integrity applies to several types of copyrighted works 

including artistic works and films. As this moral right applies to both ‘artistic works’ and 

‘films’, it can apply to photographs and videos. Per s 98(2), for an artistic work this moral right 

is held by its author; for a film the right is held by the director. ‘Author’ is defined in s 5.36 

                                                           
35 Clive Elliott and others Intellectual Property Law (online ed, LexisNexis) at [COP99.2]. 

36 See the discussion of authorship for copyright purposes in Chapter 6. 
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‘Director’ is defined in s 2(1) to include a person nominated to exercise the director’s rights in 

certain circumstances,37  but the term ‘director’ is not directly defined. For English law 

commentary has interpreted ‘director’ “as the term is understood in the film industry, namely 

the person who is responsible for directing the actions and sounds that become fixed in the 

film.”38  

 

As s 98 mentions, the author or director has the right to object to “derogatory treatment” of the 

photo or film. As “treatment” is defined in s 98(1)(a) to include “alteration”, it could encompass 

the kinds of image-manipulations examined in this thesis. Yet an image-manipulation can be 

“derogatory treatment” only if “the treatment is prejudicial to the honour or reputation of the 

author or director.”39 As explained below, a conclusive legal test for this has not yet been 

determined in New Zealand.  

 

Once a treatment is established as ‘derogatory’, s 99 provides that this moral right can be 

infringed when the derogatory treatment of the work is dealt with in certain ways including 

public communication.40 The right applies in relation to the whole or any part of a work41—so 

the manipulated photo need not contain a substantial part of the source photo, only any part. 

There are numerous exceptions to this right, some of which will be described below.  

 

                                                           
37 The full definition of ‘director’ in s 2(1) is: 

director, in relation to a copyright work that is a film, includes any person nominated by the director of 

the film to exercise the director’s rights under Part 4 if— 

(a) the nomination is in writing and signed by the director; and 

(b) the nomination is made before the completion of the making of the film; and 

(c) the person nominated makes a creative contribution to the making of the film. 

A commentator has interpreted this to mean that a director can also act in parallel with these delegates. See Eagles, 

above n 17, at 47. 

38 Davies and Garnett, above n 1, at [6-047]. The equivalent moral right in the U.K. is Copyright, Designs and 

Patents Act 1988 (UK), s 80. 

39 Copyright Act 1994, s 98(1)(b). 

40 Particularly relevant to manipulated photographs are doing the following acts regarding a derogatory treatment 

of an artistic work: publishing it commercially, exhibiting it in public, communicating to the public a visual image 

of it, showing in public a film that includes a visual image of it, and issuing to the public copies of such a film: 

s 99(2)(a)-(b). For derogatory treatment of a film, it is infringement of this moral right to show it in public, 

communicate it to the public, or issue to the public copies of it: s 99(4)(a)-(b). It is also infringement to commit 

certain acts in the course of a business (including possession, sale and public distribution) regarding an object that 

one knows or has reason to believe is a work or a copy of a work subjected to derogatory treatment and has been 

or is likely to infringe the right: s 99(6). A helpful summary of s 99 infringement is provided in Frankel, above 

n 16, at 307.  

41 Copyright Act 1994, s 110(2). 
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4.1.  Standard for ‘derogatory treatment’ 

There are very few New Zealand cases on the right of integrity. This has resulted in some 

uncertainty about its application. Only two cases42 have engaged in substantive analysis of this 

right; and these cases have not laid out many interpretative rules.  

 

The first of these cases was Mitre 10 v Benchmark Building Supplies.43 The defendant had 

placed, outside its own shops, the plaintiff’s advertising brochures with stickers superimposed 

over some of the prices. These stickers denoted the defendant’s lower prices. On appeal the 

plaintiff failed on claims of copyright infringement, trade mark infringement, and infringement 

of the moral right of integrity. The right of integrity claim failed because the authors (the human 

contributors to the brochures) did not bring the claim; the corporate copyright-owner was not 

an author and therefore could not bring the moral rights claim. On the issue of derogatory 

treatment, the Court of Appeal stated:44 

 

Although it is unnecessary to go further, we comment that we are not persuaded that 

displaying brochures in which copyright works are reproduced for comparative 

advertising purposes amounts to derogatory treatment of those works. They are being 

used for the very purpose for which they were created - to convey information about 

products Mitre 10 has for sale. That Benchmark is taking advantage from it cannot be 

said to be prejudicial to the honour or reputation of the authors whose identity is not 

disclosed. 

 

This shows the Court’s belief that in assessing whether there was derogatory treatment, the 

purpose for which the source work was created should be taken into account.45 While the Court 

established that the particular comparative advertising situation was not “derogatory 

treatment”, it did not provide further guidance to aid future interpretation of that phrase.  

 

                                                           
42 The right of integrity was also claimed in R v Barai [2004] DCR 71 but it did not apply as there was no alteration, 

addition or other “treatment” to the (unaltered) photos at issue. The judge therefore referred to the right of integrity 

argument as “a meaningless reference to sections in the Act without purpose or substance”. At [15]. For a 

description of this case, see above n 28. 

43 Mitre 10 (New Zealand) Ltd v Benchmark Building Supplies Ltd [2004] 1 NZLR 26 (CA). 

44 At [46]. 

45 Alexandra Sims “Shop Wars: Copyright, Moral Rights, and Comparative Advertising” (2004) 10 NZBLQ 9 at 

16. 
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In the second case, Radford v Hallensteins Bros,46 the defendant produced t-shirts with 

photographic images of the plaintiff’s sculptures along with other elements such as the 

Auckland Sky Tower and a logo. The plaintiff claimed this was derogatory treatment in relation 

to his sculptures. The District Court judge refused to strike out this right of integrity claim on 

the basis that the question of whether a treatment was derogatory was an issue for trial. This 

case therefore did not reach a conclusion on whether this moral right was infringed. The 

plaintiff’s allegations of derogatory treatment included damaging his reputation as a serious 

artist and creating an association in the minds of the art-buying public between the plaintiff, 

his work and the defendant’s clothing brand.   

 

In Radford, the judge also declined to choose which legal test should determine derogatory 

treatment in New Zealand. The judge cited an article by Ian Eagles, which noted three possible 

tests for this issue:47  

1. A pure subjective test, judging the matter from only the subjective view of the author 

or director;  

2. A pure objective test (preferred by the Radford defendant48), judging the matter from a 

reasonable person’s view; 

3. A rational subjectivity test (preferred by the Radford plaintiff49) which would involve 

both subjective and objective aspects. Under this approach:50  

 

the author’s subjective opinion that his or her honour or reputation has been 

prejudiced must be reasonably held … this ‘reasonable’ aspect can be met by 

producing evidence showing that it is the opinion of experts or members of the 

public that it is reasonable for the author to hold his opinion.  

 

The judge indicated a personal preference for an approach that was not purely subjective, 

stating: “Moral rights are inalienable. They protect the integrity of the work (to the extent 

recognised by law) from the (here I would myself interpolate ‘reasonable’) viewpoint of the 

                                                           
46 Radford v Hallensteins Bros Ltd [2009] DCR 907. 

47 See Eagles, above n 17, at 55-56, cited in Radford v Hallensteins Bros, above n 46, at [89]. 

48 Radford v Hallensteins Bros, above n 46, at [21].  

49 At [72]. 

50 At [72], quoting plaintiff’s counsel’s submission. 
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artist.”51 However, the judge declined to set out which test should apply in New Zealand since 

this issue “is not, in my view, rightly to be determined by a judge’s assessment of the bare 

bones of a statement of claim read alongside the item in dispute.”52  

 

The ‘rational subjectivity’ approach has been followed in Canada,53 and has been described as 

compatible with the New Zealand statutory wording.54 By contrast, other New Zealand 

commentary prefers the objective approach.55 The objective approach to derogatory treatment 

is followed in the U.K., where “the question is wholly objective”.56 At the other extreme, 

French law takes a subjective approach under which the author need only show that the work’s 

integrity has been violated (such as by alteration) and need not prove any resulting prejudice.57 

While a comprehensive jurisdictional survey is beyond the scope of this thesis58 the range of 

available approaches to this issue show the difficulty of predicting which test New Zealand 

courts would follow. As no subsequent New Zealand case was found clarifying this issue, it is 

not certain which test for derogatory treatment would apply in New Zealand.  

 

It is also unclear, as in the U.K.,59 whether a New Zealand author’s or director’s “honour or 

reputation” refers only to professional capacity or also to the personal.  

 

 

                                                           
51 At [65]. 

52 At [88]. 

53 See Kristin L Lingren “Canada” in Davies and Garnett, above n 1, at [25-024].  

54 Eagles, above n 17, at 56.  

55 Clive Elliott and others Intellectual Property Law (online ed, LexisNexis) at [COP98.3]: 

The right to object to derogatory treatment is limited to acts relating to an author’s work which, 

from an objective point of view, might affect his/her reputation, similar to defamation. The words 

“otherwise prejudicial to the honour or reputation” suggest that the treatment complained of must 

have a defamatory element. This is not dependant on the author’s subjective view that his/her 

artistic integrity has been affected, but an objective standard that there has been damage to the 

author’s reputation.  

56 Davies and Garnett, above n 1, at [8-041]. For a recent argument that the U.K. test should not be limited in that 

way, see Tanya F Aplin and Ahmed Shaffan Mohamed “The concept of ‘reputation’ in the moral right of integrity” 

(2019) 14(4) J of Intellectual Property Law & Practice 268. 

57 Maria Mercedes Frabboni “France” in Davies and Garnett, above n 1, at [13-011]. However, some 

circumstances may limit the author’s claim. Elizabeth Adeney “The moral right of integrity: the past and future 

of ‘honour’” (2005) 2 IPQ 111 at 130. 

58 For a discussion of moral rights in several jurisdictions, see Davies and Garnett, above n 1. 

59 Davies and Garnett, above n 1, at [8-039], stating that “[o]n this, the 1988 Act is not very clear.”  
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4.2.  Infringement exceptions 

There are several exceptions to infringement of the moral right of integrity.  

 

Some statutory exceptions would bar this right’s applicability in many image-manipulation 

contexts. For example, this right does not apply to the publication of certain works (including 

artistic works but not films) in a newspaper, magazine or similar periodical, or in certain 

reference publications, when the work was made for the purposes of such publication or was 

made available with the author’s consent for such purpose.60  Although no reported case was 

found, the statutory wording indicates that if a photo supplied for such a purpose is manipulated 

before final publication, the author would not be able to claim infringement of the right of 

integrity due to this specific exception. Furthermore, the published version of that photo may 

be subsequently disseminated (seemingly in any form of publication) and the author cannot 

claim infringement of the moral right as long as there has been no further modification.61 Such 

an interpretation has also been offered for the U.K. equivalent.62 

 

Another relevant exception is for images taken to report current events. The right of integrity 

does not apply in relation to works including artistic works and films “made for the purpose of 

reporting current events”.63 An example is given in commentary on the U.K. equivalent: an 

independent reporter files a written report on a current event with a newspaper, and this report 

is then edited in a way that indicates the reporter is incompetent. The reporter does not have a 

right of integrity claim for this, nor if part of the badly-edited report is later quoted in a 

historical work.64 Similarly, manipulation of a news photo before initial publication would 

likely not infringe the New Zealand moral right of integrity as it would be covered by this 

exception. However, it is not clear whether this exception covers a ‘current events’ image that 

                                                           
60 Copyright Act 1994, s 100(3). The relevant reference publications are “an encyclopaedia, dictionary, yearbook, 

or other collective works of reference”. Section 100(3)(b). 

61  Section 100(4) states: “The right does not apply in relation to any subsequent exploitation elsewhere, without 

any modification of the published version, of a work to which subsection (3) applies.” 

62 An example given is a work made for publication in a newspaper unskilfully edited to amount to derogatory 

treatment, and later republished in an anthology. In both situations the author cannot claim infringement of the 

U.K. integrity right. Davies and Garnett, above n 1, at [8-065]. 

63 Copyright Act 1994, ss 100(6), 101(2). Although there is no guidance from New Zealand case law on this 

particular exception, the phrase “for the purpose of reporting current events” could be interpreted similarly to the 

same phrase in the s 42(2)-(3) copyright fair dealing provisions. For a summary of case law relevant for the latter 

provisions see Paul Sumpter Intellectual Property Law: Principles in Practice (3rd ed, CCH New Zealand Ltd, 

Auckland, 2017) at 131-132. 

64 Davies and Garnett, above n 1, at [8-064]. 
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is published unaltered but then subsequently altered for the first time. As described above, for 

the previous exception (relating to reference works) the published version may be subsequently 

disseminated but the exception persists only if there is no further modification. That express 

statutory wording is not present for this ‘reporting current events’ exception.  

 

There are many other exceptions to the right of integrity.65 The statutory list of these exceptions 

has been described as “confusing,”66 and their interpretation is not aided by the paucity of case 

law in this area.  

 

 

Selected scenarios will now be examined as to whether they would constitute infringement of 

the moral right of integrity in New Zealand. 

 

 

4.3.  Application to selected image-manipulation scenarios 

It is assumed that all these scenarios would meet the definition of “treatment” in s 98(1)(a) as 

this definition includes “alteration”.  

 

According to the facts available, none of the selected scenarios is based on a source image 

created by the subject. Therefore, none of the subjects in these scenarios could utilise this moral 

right as it can be asserted only by the author of a photo or director of a film.  

 

Let us take as an example the Hustler-Cupp scenario.67 If the source photo of Ms Cupp was a 

‘selfie’, then she would be the author for purposes of this moral right. In such an instance the 

alteration (adding a penis in her mouth) could be considered “derogatory treatment” even under 

a purely objective standard. This is assuming that in New Zealand the author’s or director’s 

“honour or reputation” would be interpreted to include personal reputation, beyond that of 

being the ‘author’ of the photo. If so, a reasonable person would likely consider such an 

alteration as prejudicial to her honour or reputation. In the real-life scenario, however, there is 

no indication that she was the author of the source photo of her face: if so, she could likely 

                                                           
65 See Copyright Act 1994, ss 100, 101.  

66 Frankel, above n 16, at 308. A helpful chart summarising these exceptions is provided at 308-309. 

67 See Chapter 3, Scenario A.2. 
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have brought a copyright infringement action. If she was not the author, she would also not 

have a claim under the New Zealand moral right of integrity.  

 

In the Tamahori head-swap68 a New Zealand newspaper printed a head-swapped photo 

featuring director Lee Tamahori’s head and the body of a female performer. Focusing on the 

female performer (as we know the source of that image), this scenario is unlikely to infringe 

the moral right of integrity. First, she did not take the source photo contributing to the head-

swapped version. She would therefore not be the ‘author’ who could bring infringement 

proceedings. Second, however “derogatory treatment” is interpreted, it is the author whose 

honour or reputation must be prejudiced. The author would be the photographer of the relevant 

source photo. Finally—assuming a New Zealand court will not take a purely subjective 

approach—it is questionable whether even the photographer would reasonably be perceived as 

having their honour or reputation prejudiced by the head-swap.  

 

Therefore, the subject of a manipulated image would only be able to utilise this moral right if 

the subject would qualify as the ‘author’ of the source photo or the ‘director’ of the source 

video. Even if so, for many scenarios it is not clear whether the alteration would be considered 

“derogatory” under New Zealand law. 

 

Additionally, an exception may prevent applicability of this moral right. The Kerry-Fonda 

scenario69 is an example. This manipulated photo combined two separate photos of Jane Fonda 

and John Kerry with text indicating they spoke together at an anti-war rally. The photographer 

who took the Kerry source photo considered suing the manipulator for copyright 

infringement.70 Since the photographer was interested in pursuing copyright infringement, let 

us assume he would similarly be open to a moral rights claim. As the author of the photo he 

could bring a right of integrity claim in New Zealand. While the test for “derogatory treatment” 

is uncertain, this instance may satisfy a ‘rational subjectivity’ standard. The right applies in 

relation to the whole or any part of a work—so the photographer need not establish that a 

substantial part of the source photo was taken.  

                                                           
68 See Chapter 3, Scenario B.2. 

69 See Chapter 3, Scenario C.2. 

70  Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in “Altered 

Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>. 
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However, a statutory exception may bar this action by the photographer. The right of integrity 

in New Zealand does not apply in relation to artistic works “made for the purpose of reporting 

current events”.71 It seems likely that the photo of Kerry was taken for such a purpose, as it was 

taken at a 1971 Register for Peace rally.72 As discussed earlier, it is unclear whether this 

exception would continue to apply when the initial source photo was published unaltered but 

was then subsequently altered—as in this case. This scenario illustrates the unpredictability of 

using this right to prevent circulation of ‘fake news’ images, even if the creator of the source 

image wishes to bring an action. This is because the source images may have been created in a 

news context. And even if the exception does not apply, the image-subjects (Kerry and Fonda) 

could not use this moral right as neither was the ‘author’ of a source photo. 

 

 

4.4.  Benefits in the image-manipulation context 

 

4.4.1.  Applicability in a variety of contexts 

As with copyright, this moral right has a wide reach. It is not limited to commercial contexts. 

It is applicable to both online and offline dissemination, and also applies regardless of 

celebrity/non-celebrity status.  

 

4.4.2.  Post-mortem protection 

The moral right of integrity expires when the copyright in the work expires.73 As described in 

the previous chapter, copyright in a work often expires many years after the author’s death. 

Therefore, there is post-mortem protection for this moral right. The statute specifically provides 

for this moral right to pass to one’s heirs after death.74  

 

 

 

                                                           
71 Copyright Act 1994, s 100(6). 

72 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken”, above 

n 70. 

73 Copyright Act 1994, s 106(1)(b). 

74 Section 119. 
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4.4.3.  Applicability to any part of the work 

As the right applies in relation to the whole or any part of a work,75 the plaintiff need not 

establish that a substantial part of the source work was taken for the altered work. It is sufficient 

to show that any part of the source work was taken. This is more advantageous than copyright 

law, where it is necessary to show that a substantial part was taken to establish infringement 

by copying. To build on an example from commentary:76 most of a source photo could be 

deleted and replaced with other material, leaving in the altered version a portion of the source 

photo that is not a ‘substantial part’. This would not infringe copyright, but could infringe this 

moral right if other requirements are met. 

 

 

4.5.  Limitations in the image-manipulation context 

While at first glance this moral right seems very applicable to image-manipulation, there are 

several problems in this context, including unpredictability, inability of the subject to bring 

an infringement action, and infringement exceptions.  

 

4.5.1.  Unpredictability  

It is not certain which test for derogatory treatment would apply in New Zealand. The 

uncertainty regarding this key aspect makes it difficult to predict the result of such a claim, 

including in an image-manipulation context. Due to the limited case law a further uncertainty 

is whether this right can apply if the work was altered or disseminated outside New Zealand.77 

 

4.5.2.  Inability of image-subject to bring an action 

Infringement is actionable by the person entitled to the moral right.78 As mentioned earlier, this 

is the author (in the case of a directly-taken photo) or director (in the case of a video-still or 

video). As in copyright law, this person will often not be the image-subject. Therefore, the 

same issue as in copyright exists: the subject will often not be able to bring the infringement 

                                                           
75 Section 110(2)(a). 

76 Abraham I van Melle “Moral rights: The right of integrity in the Copyright Act 1994” [1995] NZLJ 301 at 304. 

The example given refers to works in general. 

77 In the U.K., commentary indicates that the place where the infringing act was done must be within the U.K. but 

the derogatory treatment need not be within the U.K. Davies and Garnett, above n 1, at [8-036], [8-053]. 

78 Copyright Act 1994, s 125(1). 
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action. Additionally, as moral rights are not contractually assignable,79 a subject who is not the 

author or director cannot contract with that person to assign the moral right. This is even more 

restrictive than copyright law, which does allow assignment. 

 

An additional restriction applies in that to be derogatory, the “treatment” (including alteration) 

must be “prejudicial to the honour or reputation of the author or director”.80 This does not 

directly encompass alterations that are derogatory to a subject who is not the author or director. 

If the author or director is not affected, this moral right cannot apply.  

 

4.5.3.  Infringement exceptions 

There are several exceptions to infringement of the moral right of integrity. Plaintiff’s counsel 

in Radford suggested that the exception for reference books was because they served a wider 

public interest, and for newspapers because they were “short-lived”.81 Furthermore, counsel 

suggested that the current events exception related to “transitory” material.82 Yet in the current 

online world this is not the case: news and reference material posted online may be neither 

short-lived nor transitory. These exceptions can prevent the right being applicable to many 

manipulated images. 

 

4.5.4.  Injunction subject to disclaimer 

In addition to damages and injunctive relief available for infringement of moral rights,83 for 

the moral right of integrity: 84 

 

the court may, if it thinks it is an adequate remedy in the circumstances, grant an 

injunction on terms prohibiting the doing of any act unless a disclaimer is made, in such 

terms and in such manner as may be approved by the court, dissociating the author or 

director from the treatment of the work. 

 

                                                           
79 Section 118. 

80 Section 98(1)(b). 

81 Radford v Hallensteins Bros, above n 46, at [67]. 

82 At [68]. 

83 Copyright Act 1994, s 125(2). 

84 Section 125(3). 
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This means that even if the right is infringed, a dissociating disclaimer may allow continued 

dissemination of an infringing image. It is important to note that the dissociation in the 

disclaimer is regarding the author or director, who may not be the image-subject. Such a 

disclaimer could state that the alteration was not done by the author or director of a source 

image, but need not necessarily clarify how the image has been altered.  

 

 

4.6.  Summary and limitation analysis for the moral right of integrity  

This section examined the moral right of integrity as a tool for countering unauthorised image-

manipulations. Advantages include: 

 Applicability to a broad range of unauthorised uses including both commercial and non-

commercial use; both online and offline use; and regardless of the subject’s celebrity 

status; 

 Post-mortem protection; 

 The right’s applicability to the whole or any part of a work. 

 

Nevertheless, this moral right can pose challenges in the image-manipulation context.  

 

A major limitation is that the subject may not be able to bring an infringement action if they 

did not create the source image.  This is similar to copyright law. Yet unlike copyright law the 

subject cannot have the right assigned to them as moral rights are not assignable. Furthermore, 

“derogatory” is defined as “prejudicial to the honour or reputation of the author or director”.85 

Again, this is unhelpful to a subject who was not involved in creating the source photo or video. 

A disclaimer dissociating the author or director from the alteration may also be an adequate 

remedy. 

 

There are several specific exceptions that would exempt liability, such as when a directly-taken 

source photo was provided for a newspaper or reference work, and when a source photo or 

video was made for the purpose of reporting current events. The analysis of how this operates 

in selected scenarios demonstrates the truth of commentary that “what the broad rights giveth, 

the exceptions taketh away.”86  

                                                           
85 Section 98(1)(b). 

86 Frankel, above n 16, at 300. 
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Finally, there is not much New Zealand case law on this moral right. As a result, there are 

uncertainties on key aspects such as whether “derogatory treatment” should be interpreted 

subjectively, objectively, or somewhere in between. 

 

While in some cases the right of integrity may serve as a protective tool in this context, its main 

issues are its specificity, its many exceptions, and unpredictability of interpretation due to 

limited case law. In one of the few New Zealand cases that dealt directly with this right, the 

judge noted, referring to counsel’s submission, “that moral rights were based on the conception 

of the artistic work as an extension of the personality of the author, hence dignity recognition 

and protection—rights that are inalienable.”87 Yet as with many other moral rights, any 

“dignity” protected by the right of integrity is that of the author, not the image-subject. The 

moral right of integrity can serve a useful purpose in balancing the interests of a source work’s 

author and the interests of those who wish to use that work in a manipulated version.88 

However, it is often not a good tool for the interests of image-subjects.   

 

 

 

 

Table 3: Limitation analysis for New Zealand moral right of integrity  

 
Applies to both commercial and non-commercial contexts? Yes 

Applies to both online and offline dissemination? Yes 

Applies to images of both celebrities and non-celebrities? Yes 

Post-mortem protection? Yes, for a limited time (until 

copyright expires) 

Applies to dissemination outside NZ? Unclear 

Image-subject can bring legal action/complaint? Often no (only if subject is  ‘author’ 

or ‘director’) 

Other major limitations Uncertain legal standard for 

“derogatory treatment”. 
 

Statutory exceptions would apply to 

many manipulated images. 
 

A disclaimer dissociating the author 

or director may be a sufficient 

remedy for infringement.  

 

 

                                                           
87 Radford v Hallensteins Bros, above n 46, at [66]. 

88 See Karina O’Rourke “Integrity on the web” (2012) 34(12) EIPR 815 at 815, 819. 
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CHAPTER 8 

PASSING OFF  

 

1.  Passing Off in the Context of Image-Manipulation 

 

Passing off is a common law tort and is thus not derived from any New Zealand statute. Since 

New Zealand’s passing off law derives from the English equivalent,1 much of the relevant case 

law is from English courts. As stated in a House of Lords judgment: “[t]he law of passing off 

can be summarised in one short general proposition—no man may pass off his goods as those 

of another.”2 The elements required for a passing off action have been progressively developed 

by the House of Lords.3  The three elements are often summarised as (1) goodwill; (2) 

misrepresentation; and (3) damage. They have been applied in judgments of the U.K. Supreme 

Court4 and also in New Zealand.5  

 

A plaintiff in the image-manipulation context would be seeking to prevent the defendant from 

disseminating an altered image. To determine whether this could be achieved via passing off, 

the elements can be re-framed with a specific focus on the plaintiff’s photographic image. In 

this context, therefore, the elements of passing off can be summarised as follows: 6  

 

1. Goodwill - The plaintiff owns goodwill in relation to its goods or services, and the goodwill 

is associated with the plaintiff’s image; 

 

                                                           
1 See Paul Sumpter Intellectual Property Law: Principles in Practice (3rd ed, CCH New Zealand Ltd, Auckland, 

2017) at 222 (stating that “New Zealand’s law of passing off has its origins in the United Kingdom.”). 

2 Reckitt & Colman Products Ltd v Borden Inc [1990] 1 WLR 491 (HL) at 499 per Lord Oliver. 

3 Lord Diplock described five requirements focusing on the defendant’s behaviour in Erven Warnink BV v J 

Townend & Sons (Hull) Ltd [1979] AC 731 (HL) at 742. In the same case, Lord Fraser described five differently-

phrased requirements that emphasised the plaintiff. At 755-756. As pointed out by Stephen Todd, the requirements 

laid out by these two judges in Erven Warnink “should be viewed as a complementary whole”. Stephen Todd 

“Interference with Intellectual Property” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson Reuters New 

Zealand, Wellington, 2019) 747 at 750. A more condensed three-element test was subsequently laid out by Lord 

Oliver in Reckitt & Colman Products Ltd v Borden Inc [1990] 1 WLR 491 (HL) at 499. 

4 Starbucks (HK) Ltd v British Sky Broadcasting Group (No 2) [2015] UKSC 31, [2015] 1 WLR 2628 at [15]. 

5 Tot Toys Ltd v Mitchell [1993] 1 NZLR 325 (HC) at 334. 

6 The three Reckitt elements as summarised here draw on the three elements as summarised in Sumpter, above n 1, 

at 223. The element of misrepresentation as summarised here also owes much to Todd, above n 3, at 767-768. 
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2. Misrepresentation - The defendant made a misrepresentation (whether or not intentional) 

that the defendant’s goods or services are connected to the plaintiff’s, and that 

misrepresentation deceived or is likely to deceive consumers; and 

 

3. Damage - The defendant’s misrepresentation damaged or is likely to damage the plaintiff’s 

goodwill. 

 

As will be explained, under English case law the second element of misrepresentation may also 

need to be a misrepresentation of at least an endorsement or authorisation.  

 

Each of these three elements will now be considered. 

 

 

1.1.  Element 1: Goodwill 
 

The difficulty of defining ‘goodwill’ has been recognised:7 

 

What is goodwill? It is a thing very easy to describe, very difficult to define. It is the 

benefit and advantage of the good name, reputation, and connection of a business. It is 

the attractive force which brings in custom. It is the one thing which distinguishes an old-

established business from a new business at its first start. … Goodwill is composed of a 

variety of elements. It differs in its composition in different trades and in different 

businesses in the same trade. One element may preponderate here and another element 

there. 

 

‘Goodwill’ has been described by Stephen Todd as “a concept akin to, but wider than, 

reputation since it denotes also some activity, or at least recognition, in the marketplace”.8 In 

essence, therefore, goodwill is reputation that influences customers to seek out the relevant 

goods or services. The protection conferred by passing off is thus more indirect than copyright 

or registered trade marks. Passing off does not protect the plaintiff’s property rights in an 

image, but rather protects the property rights in the plaintiff’s underlying goodwill. The 

potential damage caused by the defendant is therefore damage to the plaintiff’s goodwill.9 The 

                                                           
7  IRC v Muller & Co’s Margarine Ltd [1901] AC 217 (HL) at 223-224. 

8 Todd, above n 3, at 756. 

9 At 773. 



PhD - S.C.A. Ekaratne 

 

153 

 

relevant time for determining whether goodwill exists is the date when the defendant’s negative 

conduct began.10  

 

No New Zealand case was found that applied passing off to images within the scope of this 

thesis. However, several English cases provide useful guidance. 

 

The Harpbond case11 centred on a member of the pop group ‘Adam and the Ants’ named 

Goddard. In 1981 Goddard came up with a ‘new look’ in terms of his clothing, hair and make-

up. This ‘new look’ make-up included coloured lines on a cheek and a heart over an eyebrow. 

Defendants’ activities included creating a photograph that appeared to feature Goddard wearing 

his ‘new look’ make-up. This was in fact a manipulated photo, created by taking older photos 

of Goddard, removing the old-style make-up on them, and adding the ‘new look’ make-up. The 

manipulation did not infringe copyright.12 The High Court judge also held that this was not 

passing off. In the judge’s view, the misrepresentation here was not that the manipulated photo 

emanated from the plaintiffs, but that it was one of Goddard in his ‘new look’. In the High 

Court judge’s opinion the latter misrepresentation “is not in any way calculated to injure the 

business or reputation of any of the plaintiffs. All it does is to provide … exceptionally 

unwelcome competition.”13 The Court of Appeal dismissed the appeal but did not directly 

address this issue.14 In Harpbond, therefore, the manipulation of a well-known person’s image 

did not result in a finding of passing off. 

 

Decades later, two English Court of Appeal judgments provide more recent guidance 

(interestingly, neither cited Harpbond). The first of these, Irvine v Talksport,15 dealt directly 

with image-manipulation. Irvine has been described as the first reported English case where 

                                                           
10 At 763 n 98.  

11 Merchandising Corporation of America Inc v Harpbond Ltd [1983] FSR 32.  

12 Both the High Court and the Court of Appeal assumed there was no copyright infringement with regard to the 

source photos. At 35, 44. The High Court also seemed to suggest that a substantial part was not taken. At 39. 

13 At 39. 

14 The case also dealt with other issues such as the fact that facial make-up is not a copyright work and hence a 

drawn portrait did not infringe copyright in photos. The Court of Appeal held that there was no passing off by 

way of misrepresenting a licence (a different issue from the image-manipulation).  

15 Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576 [Irvine v TalkSport, Court of Appeal].   
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false endorsement was held actionable as passing off.16 In this case, a radio station (Talk Radio) 

produced a promotional leaflet for potential advertisers. The leaflet’s front page contained a 

manipulated photo of Irvine, a Formula One driver. This was derived from a source photo 

showing Irvine dressed in racing gear holding a mobile phone to his ear. In the leaflet’s 

manipulated version, the phone in Irvine’s hand was replaced with a portable radio carrying 

the radio station’s logo. The altered photo was “thus giving the impression that he is listening 

intently to the radio, and hence (given the logo) to Talk Radio”.17 The alteration had been done 

by a marketing agency hired by Talk Radio, but no evidence from that agency was produced 

at trial as to the details of the alteration process.18 

 

In the course of his Formula One career, Irvine had several endorsement deals with companies 

such as Oakley and Tommy Hilfiger. The Oakley endorsement agreement allowed Oakley to 

use Irvine’s name, photos or other reproductions in advertising. Other deals similarly included 

use of Irvine’s images.19 However, Irvine had not agreed to endorse Talk Radio or for his image 

to be used by them. He could not bring a copyright infringement action since the source photo 

had been obtained from a photographic agency without any breach of copyright.20 He instead 

brought and won a passing off action. He successfully claimed that he had goodwill in his 

image and that the manipulated photo misrepresented that he had endorsed the radio station.  

 

The English courts recognised that Irvine had the necessary ‘goodwill’. The Court of Appeal 

did not discuss the goodwill issue in detail since the High Court judge’s conclusions on that 

issue were not on appeal. In the High Court Laddie J found that Irvine had substantial goodwill 

as a high-profile racing driver. His photograph had appeared in many newspapers, and at the 

time the leaflet was distributed he “was well known by name and appearance to a significant 

part of the public in this country”.21  In particular, potential advertisers to whom the leaflet was 

                                                           
16 See Christopher Wadlow The Law of Passing Off: Unfair Competition by Misrepresentation (5th ed, Thomson 

Reuters, London, 2016) at [7-118]. For a discussion of previous English cases where endorsement was not held 

actionable as passing off, see [7-128]-[7-130].  

17 Irvine v TalkSport, Court of Appeal, above n 15, at [8]. 

18 Irvine v TalkSport Ltd [2002] EWHC 367 (Ch) [Irvine v TalkSport, High Court] at [69]-[72]. 

19 Irvine v TalkSport, Court of Appeal, above n 15, at [53]-[57]. 

20 At [15]. 

21 Irvine v TalkSport, High Court, above n 18, at [56]. 
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addressed were likely to have recognised his photo. Laddie J discussed goodwill of celebrities 

in the endorsement context as follows:22 

 

The reason large sums are paid for endorsement is because … those in business have 

reason to believe that the lustre of a famous personality, if attached to their goods or 

services, will enhance the attractiveness of those goods or services to their target market. 

In this respect, the endorsee is taking the benefit of the attractive force which is the 

reputation or goodwill of the famous person. 

 

The English Court of Appeal similarly recognised image-related goodwill in the Fenty case.23 

This case did not involve manipulation but contains useful discussion of goodwill in connection 

with a person’s image. The plaintiff in Fenty was the celebrity singer Rihanna. Her photo was 

used by Topshop on t-shirts without her consent. As in Irvine, for copyright purposes the source 

photo (taken during a music video shoot) was validly licensed to Topshop by the 

photographer.24 Rihanna nevertheless prevailed in a passing off action.  

 

At the time of the legal action, Rihanna had won several Grammy Awards, sold millions of 

records, and had several endorsement agreements. Some of these endorsement agreements 

were in relation to fashion clothing with companies such as Gucci and Armani. It was found 

that “Rihanna and her associated companies had acquired a significant goodwill in relation to 

fashion clothing”.25 The word ‘Rihanna’ had been registered as a trade mark for clothing.26 

Thus, “[t]he scope of her goodwill was not only as a music artist but also in the world of 

fashion, as a style leader.”27 As will be explained below, Rihanna was also able to successfully 

show that Topshop had made a misrepresentation in a way that amounted to passing off. 

 

In the context of image-manipulation, therefore, a plaintiff must own ‘goodwill’ in connection 

with his or her image. This is reiterated in Fenty: “the claimant must establish that he has a 

                                                           
22 At [39]. 

23 Fenty v Arcadia Group Brands Ltd [2015] EWCA Civ 3, [2015] 1 WLR 3291 [Fenty, Court of Appeal]. 

24 At [2]. 

25 At [11].   

26 At [12]. The Court of Appeal noted this as a potential reason for the initial online description of the Topshop 

t-shirt as ‘Rihanna tank’ being later removed. 

27 Fenty v Arcadia Group Brands Ltd [2013] EWHC 2310 (Ch) [Fenty, High Court] at [46]. 
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goodwill in his business under the name or other feature he is seeking to protect”.28 If what the 

plaintiff is seeking to protect is an image, the goodwill must accordingly be connected to the 

photographic image. As will be explained, this requirement can often be difficult to satisfy.  

 

 

1.2.  Element 2: Misrepresentation 

Under this element the defendant must have made a misrepresentation that the defendant’s 

goods or services are connected to the plaintiff’s. The misrepresentation must deceive or must 

be likely to deceive consumers about the source or characteristics of the goods or services, 

causing consumer confusion.29 Any consumer confusion must be caused by the defendant’s 

deception, but there is no requirement of intention to misrepresent.30 In Irvine, for instance, the 

radio station claimed there was no intention to deceive or confuse as to an endorsement by 

Irvine, but rather to amuse the target audience.31 The plaintiff still won the passing off action.  

 

A person’s image can contribute to a finding of passing off alongside other factors. This 

occurred in the English case Clark v Associated Newspapers Ltd.32 The plaintiff Alan Clark 

was a Member of Parliament who had published books including his diaries, and thus had 

goodwill as a professional author. A newspaper parodied his diaries, clearly stating the name 

of the parody-author but using headings such as “Alan Clark’s Secret Political Diaries” 

alongside a photograph of the plaintiff. Here the (seemingly unaltered) photo was used in 

conjunction with other information pointing to the plaintiff, such as his name and the articles’ 

content. The prominent heading and photo contributed to the court finding a misrepresentation 

that the plaintiff was the author of the newspaper diaries.33 The newspaper’s actions thus 

constituted passing off. However, the court stated that the newspaper parodies could be 

continued if there was no attribution of authorship to the plaintiff and the real author was made 

sufficiently clear.34 Following the judgment, the newspaper editor indicated that the parodies 

would be published headlined “Not Alan Clark’s Diary” with the plaintiff’s eyes in the photo 

                                                           
28 Fenty, Court of Appeal, above n 23, at [50]. 

29 Todd, above n 3, at 767-768. 

30 At 767-768. 

31 Irvine v TalkSport, Court of Appeal, above n 15, at [26]. 

32 Clark v Associated Newspapers Ltd [1998] 1 WLR 1558 (Ch). 

33 At 1569-1571. There was also false attribution of authorship under the copyright statute. 

34 At 1572.  
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blacked out.35 The articles were subsequently collected in a book also titled Not Alan Clark’s 

Diaries.36 These changes seemed to be in response to the court’s suggestions. 

 

The misrepresentation found in Clark was quite direct: essentially it was misrepresentation of 

authorship. In many other image-related cases such a direct connection would be less likely. In 

Clark, for instance, if the initially-published photo of the plaintiff had been manipulated—such 

as by adding a comic hat—there may be even less likelihood of consumer deception as to 

authorship.  

 

With manipulated images the alleged misrepresentation is likely to be less direct than in Clark. 

Such was the case in Irvine, where the misrepresentation was of endorsement. In this type of 

case, current English case law seems to require misrepresentation of at least endorsement or 

authorisation. The relevant public must be likely to believe that the plaintiff authorised or 

endorsed defendant’s use of the plaintiff’s image. With respect to Irvine, Laddie J described 

this requirement as follows:37 

  

that the actions of the defendant gave rise to a false message which would be understood 

by a not insignificant section of his market that his goods have been endorsed, 

recommended or approved of by the claimant.  

 

This analysis was subsequently “respectfully endorse[d]” by Kitchin LJ in the Fenty Court of 

Appeal judgment.38 The same judge later noted that “[t]he claimant must therefore establish 

the likelihood of confusion of a substantial number of consumers but not necessarily all of 

them.”39 Thus a “significant” or “substantial” number of the relevant consumers must be likely 

to erroneously believe that the defendant’s goods are endorsed or otherwise authorised by the 

plaintiff. The relevant consumer-base would depend on the goods or services at issue and the 

circumstances in which they are offered to the public.40 

                                                           
35 Kathy Marks “Clark scores a victory but strikes a blow against the art of satire” The Independent (online ed, 

London, 22 January 1998).  

36 Peter Bradshaw Not Alan Clark’s Diaries (Simon & Schuster, New York, 1998). 

37 Irvine v TalkSport, High Court, above n 18, at [46]. 

38 Fenty, Court of Appeal, above n 23, at [40]. 

39 At [50]. 

40 Todd, above n 3, at 769-770. 
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As described above under ‘goodwill’, the plaintiffs in both Irvine and Fenty had a prior history 

of endorsing products. With Irvine’s manipulated photo on Talk Radio’s leaflet, there was no 

direct evidence of recipients’ reactions.41 However, a promotional manager in the industry 

declared that he had thought the leaflet was authorised by Irvine and had therefore called 

Irvine’s manager to offer congratulations for negotiating an endorsement deal.42 The High 

Court judgment concluded “that a not insignificant number of recipients of the brochure would 

have made the same assumption as to endorsement”.43 The Court of Appeal judgment stated 

that it was:44 

 

difficult to conceive of a clearer way of conveying, by way of a quasi-photographic 

image, the message that a celebrity has endorsed a particular radio station than by 

depicting the celebrity listening intently to a radio bearing the station’s logo. 

 

The Court of Appeal judgment also noted that it was not relevant whether the image was altered 

or unaltered, nor whether the alteration was obvious or not.45  

 

In Fenty, Rihanna successfully argued that use of her photo on the Topshop t-shirts amounted 

to a misrepresentation by Topshop that she had approved or authorised the t-shirts.46 Topshop 

was enjoined from selling the t-shirts without clearly informing prospective purchasers that 

Rihanna had not approved or authorised them.47 While there was no evidence of actual 

consumer confusion, there were prior connections between Topshop and Rihanna including a 

Topshop competition for a personal shopping appointment with Rihanna and a visit by Rihanna 

to Topshop (unconnected with the previous competition) which Topshop publicised on social 

media. While these prior connections were not part of formal endorsement agreements, the 

main Court of Appeal judgment by Kitchin LJ considered them important to the finding of 

                                                           
41 Such evidence was excluded on the grounds of lateness. Irvine v TalkSport, Court of Appeal, above n 15, at 

[79]. 

42 At [21], [23]; Irvine v TalkSport, High Court, above n 18, at [61].  

43 Irvine v TalkSport, High Court, above n 18, at [73]. 

44 Irvine v TalkSport, Court of Appeal, above n 15, at [82]. 

45 At [81]. The High Court judge did not think the alteration was obvious. Irvine v TalkSport, High Court, above 

n 18, at [73]. 

46 Fenty, Court of Appeal, above n 23, at [47]-[48]. 

47 At [5].  
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misrepresentation. This was because the relevant consumers were potential Topshop customers 

who were also fans of Rihanna.48 Kitchin LJ also took into account the fact that the photo used 

was associated with a well-known music video.  

 

In the context of personal images, current English case law seems to limit the types of 

misrepresentation recognised for passing off. Misrepresentation of a direct connection (such 

as authorship in Clark) is likely to be recognised. Otherwise, the misrepresentation may need 

to be in relation to endorsement or authorisation (as in Irvine and Fenty). No reported New 

Zealand case has applied either Irvine or Fenty in this context. The challenges raised by this 

issue will be analysed in more detail below. 

 

 

1.3.  Element 3: Damage  

The defendant’s misrepresentation must damage or be likely to damage the plaintiff’s goodwill. 

As recognised by the New Zealand Court of Appeal, types of damage actionable in passing off 

include diversion of consumers and dilution of goodwill.49 While no New Zealand case was 

found to apply passing off to a person’s manipulated image, in Irvine dilution of reputation was 

recognised as a form of damage. Even though only 981 recipients had received the leaflet,50 

the High Court judge stated that “the damage already done to Mr Irvine may be negligible in 

direct money terms, but the potential long term damage is considerable”.51 Loss of a licensing 

fee was also recognised, in the sense of a reasonable endorsement fee that the radio station 

would have had to pay Irvine if he had been willing.52 In Fenty damage was recognised as both 

loss of sales to Rihanna’s merchandising business and loss of control over her reputation in the 

sphere of fashion.53  

 

                                                           
48 At [50]. 

49 Taylor Bros Ltd v Taylors Textile Services Auckland Ltd (1988) 2 TCLR 447 (CA) at 452. See also Todd, above 

n 3, at 773.  

50 Irvine v TalkSport, Court of Appeal, above n 15, at [46]. 

51 Irvine v TalkSport, High Court, above n 18, at [74]. See also at [34]-[38]. 

52 On that basis and taking Irvine’s previous endorsement deals into account, the £2,000 damages award in the 

lower court was increased to £25,000. Irvine v TalkSport, Court of Appeal, above n 15, at [106]-[116]. Irvine’s 

previous endorsement deals were taken into account in calculating this figure.  

53 Fenty, High Court, above n 27, at [74]. 
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Scholarly commentary has suggested that if the plaintiff does not have a previous practice of 

endorsements (but is rather known only for sporting or artistic activity) “it is probably 

illegitimate to rely on loss of purely hypothetical licensing income as a head of damage, and 

the damage which is the gist of the action must be sought elsewhere”.54 In such instances 

damage to or dilution of reputation could potentially be such an alternate form of damage. In 

Clark the issue was not misrepresented endorsement but rather misrepresented authorship. The 

damage recognised was damage to Clark’s “reputation and goodwill as an author” and damage 

to prospective book sales and market value of his publishing rights.55 As commentators have 

noted, the determination of quantum can be challenging.56 

 

 

1.4.  Effect of parodies and disclaimers  

Neither a disclaimer nor parodic use is a guaranteed defence to passing off.57 For instance, the 

Clark case was a parody that still constituted passing off. The mere fact that it was a parody 

did not provide a defence. The same can be said for disclaimers stating that the subject did not 

consent to use of the image. The defendant in Irvine did not seem to have provided a disclaimer 

that there was no authorisation or endorsement. As detailed above, after the Clark judgment 

the parodies were re-framed as “not” the plaintiff’s diaries and this did not seem to result in 

further litigation. In other cases not involving image-manipulation, sometimes disclaimers have 

been considered sufficient58 but at other times they have not.59 It is therefore unclear whether 

or not a disclaimer in a particular scenario would exempt the defendant from liability: like 

many other aspects of passing off, this is likely to be determined on a case-by-case basis. 

  

 

 

                                                           
54 Wadlow, above n 16, at [7-138]. 

55 Clark v Associated Newspapers Ltd, above n 32, at 1571. 

56 Jeremy Finn “Endorsement Passing Off: a Suspect Weapon for Sports Celebrities” in Elizabeth Toomey (ed) 

Keeping the Score: Essays in Law and Sport (Centre for Commercial & Corporate Law Inc, Christchurch, 2005) 

11 at 23-24 (noting especially the problems of new celebrities and brief or unpredictable careers). 

57 Todd, above n 3, at 771.  

58 For example, Fenty, Court of Appeal, above n 23, at [5] (Topshop enjoined from selling t-shirts without clearly 

informing prospective purchasers that Rihanna had not approved or authorised them). 

59 For example, Taylor Bros Ltd v Taylors Textile Services Auckland Ltd (1988) 2 TCLR 447 (CA) at 456 

(disclaimer that the defendant is “not connected with” the plaintiff “could carry an unhappy imputation”). 
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2.  Application to Selected Image-Manipulation Scenarios 

 

Let us assume that in New Zealand (following the English approach), passing off would be 

limited in image contexts to when: (1) plaintiffs have developed goodwill in connection with 

their images in a commercial context, and (2) defendants’ use of the manipulated image 

misrepresents that the plaintiff has at least endorsed or authorised goods or services. This rubric 

will now be applied to selected image-manipulation scenarios in order to analyse whether they 

would be actionable in passing off. Additionally, the 1980s Harpbond case (involving the ‘new 

look’ makeup) will also be re-examined applying the modern-day understanding of passing off.  

 

 

Pornographic deepfake scenarios 

Note that in all these three scenarios, the ‘girlfriend’ is a university student (not a celebrity or 

an otherwise well-known individual) and she has not used her image commercially. 

 

Deepfake scenario A60  

(Clearly-manipulated, clearly no subject consent to disseminate) 

In this scenario the text accompanying the pornographic deepfake is: “I grafted my 

girlfriend’s face onto the female body in the original video, but my girlfriend doesn’t 

know about this.” This scenario would not be actionable in passing off. As the girlfriend 

has not used her image commercially, she would lack the necessary goodwill in her 

image. Furthermore, there is no misrepresentation as it is clear she did not consent to 

her image being used in this way.  

 

Deepfake scenario B61 

(Clearly-manipulated, unclear subject consent to disseminate) 

The accompanying text in this scenario is: “I grafted my girlfriend’s face onto the 

female body in the original video.” This would also not be actionable in passing off. 

Given the text, a viewer may believe that she consented to her manipulated image being 

used in the pornographic online video. However, for passing off there must be a 

misrepresentation that the defendant’s goods or services are connected to the plaintiff’s. 

                                                           
60 See Chapter 3, Scenario A.1. 

61 See Chapter 3, Scenario B.1. 
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This is absent here. There are no goods or services of the defendant. There is no 

misrepresentation that the girlfriend authorised or endorsed any goods or services: a 

substantial number of reasonable viewers would not be likely to believe this.  

 

This line of reasoning assumes, as stated at the beginning of this section, that New 

Zealand courts will require a misrepresentation that the plaintiff has at least endorsed 

or authorised goods or services. An argument could be made that there is 

misrepresentation of a more direct connection: similar to misrepresentation of 

authorship in Clark. However, unlike in Clark the defendant here is not publishing the 

manipulated image in a newspaper (for sale) but rather putting it on a personal website 

(for free). A court may therefore not consider this to be misrepresentation for passing 

off purposes.  

 

Also, unlike in Clark the necessary third element, damage, is absent here. There is no 

loss of potential earnings, no dilution of commercial reputation, and no diversion of 

consumers. Finally, the subject does not possesses goodwill in her image. 

 

Deepfake scenario C62 

(Ambiguously-manipulated) 

In this scenario there is no contextualising text, so viewers of this deepfake may believe 

it is a real-life video. For this scenario the reasoning in relation to goodwill, 

misrepresentation and damage would be similar to the previous one. Consequently this 

also would not be passing off. 

 

These analyses of pornographic deepfakes highlight the limited utility of passing off for such 

sexualised manipulations of non-celebrities. Image-manipulations aimed at sexualising the 

subject can evade being actionable in passing off if they are not linked to any goods or services. 

Given that subject autonomy encompasses emotional harms, this analysis highlights a major 

limitation with respect to the law of passing off. 

 

Would the result be any different if the subject was a celebrity? Such celebrity plaintiffs may 

have the necessary goodwill. Yet as described in the three scenarios, the misrepresentation 

                                                           
62 See Chapter 3, Scenario C.1. 
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element may be absent. Even if the plaintiff has extensively utilised his or her image 

commercially, the claim will not be successful unless the defendant’s use is also commercial. 

And if New Zealand courts follow the English cases, the defendant’s use must also suggest at 

least endorsement or authorisation. Also, depending on the celebrity’s career focus it may be 

difficult to show commercial damage such as diversion of consumers or loss of potential 

earnings. 

 

This limitation will be further explored later in this chapter. Before that, let us turn to the other 

selected scenarios. 

 

 

Other Category A scenarios  

(Clearly-manipulated, clearly no subject consent to disseminate) 

As previously described under ‘Effect of parodies and disclaimers’, a disclaimer that the 

subject did not provide authorisation or endorsement may help avoid a finding of passing off. 

This issue is relevant for these Category A images. If it is clear that the subject did not consent 

to use of the image, there can be no misrepresentation that the subject endorsed or authorised 

the relevant matter. The misrepresentation element would consequently not be satisfied. This 

was seen above with the first deepfake scenario, and can also be seen in the other selected 

scenarios in Category A. 

 

Hustler-Cupp scenario63 

The text accompanying this altered photo criticised the subject’s anti-abortion views as 

“dumb ideas” and that “[p]erhaps the method pictured here is Ms. Cupp’s suggestion 

for avoiding an unwanted pregnancy.” Directly below this text was a clear disclaimer 

that the photo was altered: “[n]o such picture of S.E. Cupp actually exists. This 

composite fantasy picture is altered from the original for our imagination, does not 

depict reality and is not to be taken seriously for any purpose.” This is unlikely to be 

passing off. Even if S.E. Cupp had goodwill, there is no misrepresentation relating to 

any commercial product or service—the manipulated photo is obviously criticising her 

political views. It is also clear that she did not consent to its use. 

 

                                                           
63 See Chapter 3, Scenario A.2. 
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Kienitz colour-alteration64 

In this case a mayor’s photo was colourised to portray bright, non-skin-tone colours 

and printed on clothing. As previously discussed in the Copyright chapter, this was held 

to be fair use under American copyright law. But would it be passing off? First, the 

mayor may not have the necessary goodwill. Second, it is unlikely to be 

misrepresentation. The manipulated photo was printed on t-shirts and tank tops along 

with the phrase ‘Sorry for Partying’. The background was the mayor’s desire to shut 

down an annual block party which he had previously attended as a university student. 

Thus the context in which the altered photo appeared was quite clearly a criticism of 

the mayor. It is unlikely that anyone would interpret it as the mayor endorsing the 

clothing or the clothing company, or authorising his image to be used in that way. If 

this occurred in New Zealand, therefore, the mayor would most likely be unsuccessful 

in a passing off action.  

 

 

Other Category B scenarios  

(Clearly-manipulated, unclear subject consent to disseminate) 

In these scenarios it is clear the image is manipulated but a reasonable person who views it 

may believe the subject consented to its dissemination. Both selected scenarios feature subjects 

with some degree of fame or celebrity. Nonetheless, neither scenario would constitute passing 

off. 

 

Stan Lay scenario65 

The source photo of Olympian javelin thrower Stan Lay was altered to show the 

javelin he held looking ‘limp’ and was used in an advertisement for an impotence 

clinic. Here, misrepresentation of endorsement could be argued because the 

manipulated photo was used in an advertisement. It is unclear, however, whether a 

court would find the necessary goodwill. Would a New Zealand court require 

goodwill to have been developed in a commercial context? If construed narrowly, 

Lay would only be certain to have the necessary goodwill if he had previously 

authorised his image in connection with products and services. This narrow view of 

                                                           
64 See Chapter 3, Scenario A.3. 

65 See Chapter 3, Scenario B.3. 
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goodwill is in line with Fenty and Irvine. Under a more generous view, Lay would 

have goodwill as a sportsman by virtue of his sporting activity, just as the plaintiff in 

Clark had goodwill as an author. However, would this altered ‘limp javelin’ photo 

damage Lay’s sporting-goodwill, similarly to the damage to author-goodwill in 

Clark? A court could decide that the answer is no. Arguably the damage is to Lay’s 

personal reputation, not to his sporting/professional reputation—and only the latter 

would be ‘goodwill’ for passing off purposes. At the time Lay was ninety years old 

and his sporting career was over. Unlike an author, there would be no royalties that 

could decrease after a reputational loss (unless of course Lay was endorsing 

products).  

 

Tamahori head-swap66 

The Tamahori head-swap is even less likely to be passing off than the Stan Lay 

scenario. This head-swapped photo combined the head of director Lee Tamahori and 

the body of a female performer. As this performer was unidentified, it is unclear 

whether she would have sufficient goodwill for passing off purposes. As for Lee 

Tamahori, he was well-known as a film director but may not have endorsed or 

authorised products or services. Unlike actors, his image does not appear within the 

films he directs. In any event, even if there was goodwill, both these image-subjects 

would likely fail to meet the misrepresentation prong. The manipulated photo was 

not published in a context that would misrepresent that either individual was 

endorsing the newspaper or any other product or service. It also does not misrepresent 

that it is a true image of Tamahori wearing a dress, as the caption stated: “illustrated 

by our mocked up image.”67  

 

 

Other Category C scenarios  

(Ambiguously-manipulated)  

With these scenarios a viewer may erroneously believe that the manipulated image is a real-

life image.   

 

                                                           
66 See Chapter 3, Scenario B.2. 

67 Kristian South “Tamahori Shock New Sex Claims” Sunday News (New Zealand, 5 February 2006) at 1. 
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Kerry-Fonda scenario68  

A viewer may incorrectly believe that Kerry and Fonda were at a rally together. Yet 

there is no misrepresentation as to commercial goods or services. Therefore it is not 

passing off. 

 

Irvine-Talksport scenario69 

As detailed earlier in this chapter, this scenario was held to constitute passing off in 

England and would likely be treated the same in New Zealand. 

 

Harpbond 

The photo in this case is treated as ambiguously-manipulated as neither text nor context 

seems to clearly indicate it was manipulated. As discussed at the start of this chapter, 

the 1980s dispute in Harpbond70 included whether altering facial make-up style on a 

pop-star’s photo constituted passing off. While the Court of Appeal did not address this 

issue directly, in the English High Court this was held not passing off because:71 

 

The defendants are not saying in any shape or form that the altered photograph is 

a photograph which in any way emanates from the plaintiffs. The plaintiffs’ real 

cause of complaint is that they consider that they have a monopoly in “new look” 

reproductions …. But this is not passing off or anything resembling it. The 

misrepresentation that the photograph is a photograph of the second plaintiff in 

his altered state is not in any way calculated to injure the business or reputation 

of any of the plaintiffs. All it does is to provide competition and it may be 

exceptionally unwelcome competition. 

 

Thus the judge believed that the defendants did not misrepresent that the altered photo 

came from the plaintiffs, but rather misrepresented that the photo was a true image of 

Goddard’s ‘new look’. The latter misrepresentation was not considered to damage 

Goddard’s goodwill.  

 

                                                           
68 See Chapter 3, Scenario C.2. 

69 See Chapter 3, Scenario C.4. 

70 Merchandising Corporation of America Inc v Harpbond Ltd [1983] FSR 32.  

71 At 38-39. 
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Applying the current rubric today the result may be different. Companies associated 

with Goddard had commissioned photos of him wearing the ‘new look’ make-up and 

had “set about licensing” those photos.72 The defendants had attempted to reproduce 

such photos (unaltered) and this unauthorised, copyright-infringing activity had been 

enjoined by the court. This indicates that Goddard had goodwill in his image as he had 

previously authorised use of his image in a commercial context. As for 

misrepresentation, under current case law disseminating the altered photo could be 

viewed as misrepresenting that Goddard authorised it, especially since the defendants’ 

had wanted to circulate an authorised photo. Similarly, damage to licensing 

opportunities is likelier to be recognised today, as in Irvine. If the defendants could sell 

a manipulated photo of Goddard’s ‘new look’, then his licensed sales of the actual ‘new 

look’ photos may decrease.   

 

‘Beautifying’ manipulation73 

Here a female celebrity consented to her photo being used in a magazine or 

advertisement, but that photo was manipulated without her consent to appear 

slimmer. Let us assume that the subject has the necessary goodwill. What, then, is 

the potential misrepresentation? It is not that she consented to her image being 

published—that is not a misrepresentation as she did in fact consent. She could argue 

that the defendant misrepresented her consent to publish an altered version of her 

image. The necessary link with a commercial product (magazine or advertisement) 

would be present. However, damage may be difficult to prove. Unlike in Irvine and 

Harpbond there may not be a foreseeable dip in the subject’s future earning potential 

or a diversion of fans. The subject’s future earnings may even increase if she is seen 

as more stereotypically attractive, or alternatively as someone willing to agree to such 

published alterations.  

 

 

The above analysis shows that the only scenarios likely to succeed in passing off are Irvine-

Talksport and Harpbond. This demonstrates the challenges of passing off in the image-

manipulation context—for both celebrities and non-celebrities. Celebrities cannot use it unless 

                                                           
72 At 44. 

73 See Chapter 3, Scenario C.5. 
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the defendant’s use of their image qualifies as misrepresentation. Non-celebrities are unlikely 

to ever be able to use passing off, as they would usually fail on the goodwill element. Both 

kinds of plaintiffs would find it difficult to predict how a New Zealand court would define 

these elements in an image-manipulation case.  

 

Next, this chapter will examine in more detail the benefits and limitations of passing off in 

relation to manipulated images. 

 

 

3.  Benefits in the Image-Manipulation Context 

 

3.1.  Image-subject’s ability to bring legal action 

A major advantage of passing off is the likelihood that the image-subject can bring an action. 

As described in the Copyright chapter, the subject of the source image is often not the copyright 

owner. Therefore the subject is often unable to bring a copyright infringement action. With 

passing off, the owner of the necessary ‘goodwill’ in a person’s image will often be that person 

herself. In such instances the subject will often be able to bring the passing off action.  

 

3.2.  Applicability to both online and offline dissemination 

Yet another advantage of passing off is its applicability to both online and offline dissemination 

of a manipulated image. Its scope is not limited to digital distribution. This is in contrast to 

laws that target harms created only by digital or online means, such as the Harmful Digital 

Communications Act 2015. 

 

 

4.  Limitations in the Image-Manipulation Context 

 

The law of passing off presents several limitations in this context in relation to unpredictability, 

applicability outside New Zealand, post-mortem protection, clearly-manipulated images, and 

limitation to certain commercial contexts.  

 

4.1.  Unpredictability 

It can be difficult for parties to predict how a court may rule in a passing off action. In Fenty, 

the use of Rihanna’s photo was found to misrepresent that she had approved or authorised 
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those t-shirts. As previously described, there were prior connections and the source photo 

was taken during filming for a well-known music video. In the Court of Appeal, Kitchin LJ 

stated that given the context of the music video, it was “very likely indeed that [the photo] 

would be taken to be an authorised publicity shot for what was then her recent musical 

release”.74 Kitchin LJ considered this as well as Rihanna’s prior connections with Topshop 

to be significant in finding misrepresentation.75  

 

Underhill LJ disagreed. While agreeing that the appeal should be dismissed, Underhill LJ 

believed that Rihanna’s prior activity with Topshop did not weigh very heavily in the 

balance, and that neither this nor the association with the music video alone would suffice.76 

In Underhill LJ’s opinion the case was “close to the borderline”.77 The disagreement between 

these Court of Appeal judges highlights how difficult it can be to predict how a court would 

rule on such issues—even in a case where the plaintiff has substantial goodwill in connection 

with her image. As a common law action, passing off allows significant discretion to judges. 

The uncertainties in relation to disclaimers have also been highlighted. 

 

 

4.2.  Applicability to image-manipulation outside New Zealand 

When an altered photo or video is disseminated overseas (including online) is it possible to 

bring an action for passing off in a New Zealand court under New Zealand law? Conversely, 

can a New Zealander whose image has been manipulated overseas bring a passing off action 

in the defendant’s country? The answers to these questions depend on where the plaintiff has 

goodwill. The problem of foreign claimants’ goodwill has been described as “one of the most 

intractable in the law of passing-off” and one that is not treated uniformly in common law 

countries.78 Jurisdictions differ on the extent of business activity needed to establish 

goodwill, and also on whether a single international goodwill can be recognised for a given 

plaintiff.79 Since an exhaustive look at all jurisdictions is beyond the scope of this thesis, the 

positions in England and New Zealand will be briefly outlined. 

                                                           
74 Fenty, Court of Appeal, above n 23, at [61]. 

75 At [50]-[52], [61]. 

76 At [63]. 

77 At [63]. 

78 Wadlow, above n 16, at [3-82]. 

79 Todd, above n 3, at 763-764. 
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An English commentator states that goodwill “cannot extend over national boundaries, even 

though the business to which it is attached may do so”.80 This has been analogised to 

copyright: there is no ‘international’ copyright in a given work, but rather a separate 

copyright protection in each individual country.81 Similarly, there can be a separate 

goodwill—or lack thereof—in different jurisdictions. The U.K. Supreme Court held that to 

establish goodwill in England, the claimant need not have an office in the country but must 

have customers within the jurisdiction.82 Thus, U.K. residents who accessed the claimant’s 

television content online or on airlines were not U.K. customers because there was no 

payment involved.83 The Court was unpersuaded that a single international goodwill should 

be recognised even in the current age of globalised electronic communication and travel.84 

The Irvine Court of Appeal judgment specified the existence of goodwill within the 

jurisdiction, noting for instance that “[i]n the United Kingdom in particular he had achieved 

celebrity status”.85 Neither Irvine nor Fenty directly addressed the question of how much 

‘celebrity’ goodwill was necessary in the relevant jurisdiction. If Irvine had been less well-

known in England (as compared to, say, in France) would the case have had a different 

result? The answer is not clear. A celebrity in New Zealand may not be considered a celebrity 

in England, and therefore may not have sufficient goodwill in England to be able to bring a 

passing off claim there.  

 

New Zealand courts have been willing to accept that goodwill in a different country may 

extend to New Zealand if there is a business connection with New Zealand, even if there are 

no New Zealand customers.86 This is especially likely for plaintiffs with goodwill in 

Australia given the trade connections between the two countries.87 Furthermore, unlike in 

the U.K., website access has been considered relevant for New Zealand goodwill. For 

                                                           
80 Wadlow, above n 16, at [3-107].  

81 At [3-84]-[3-85]. 

82 Starbucks (HK) Ltd v British Sky Broadcasting Group (No 2) [2015] UKSC 31, [2015] 1 WLR 2628 at [52]. 

83 At [67]. 

84 At [63]. 

85 Irvine v TalkSport, Court of Appeal, above n 15, at [14]. 

86 Muzz Buzz v JB Holdings (2010) Ltd [2013] NZHC 1599 at [70]-[76]. See also Todd, above n 3, at 764-765. 

87 Muzz Buzz, above n 86, at [74]-[75]; Dominion Rent A Car Ltd v Budget Rent A Car Systems (1970) Ltd [1987] 

2 NZLR 395 (CA) at 406; National Mini Storage Ltd v National Storage Ltd [2018] NZCA 45 at [51] n 38. 
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example, in finding that an Australian plaintiff had goodwill in New Zealand in relation to 

drive-through coffee stores, it was relevant that the New Zealand defendant had accessed the 

Australian plaintiff’s website.88 While none of the relevant cases involved human images, 

this line of reasoning could be applied in future to allow a foreign (especially Australian) 

celebrity to bring a passing off action in New Zealand against a New Zealand defendant. For 

example, an athlete with an international reputation but no New Zealand commercial activity 

may argue she has sufficient goodwill for a New Zealand passing off action.89 Yet this 

possibility is not entirely certain. The position is further complicated by the fact that within 

a national boundary goodwill can be specific to a particular city or regional area.90 

 

4.3.  Post-mortem protection 

Goodwill must exist at the date when the defendant’s negative conduct began.91 In the image-

alteration context, the extent to which passing off can be used post-mortem is not entirely clear. 

Goodwill can survive death: it can be assigned and can pass after death by will or intestacy.92 

Yet it can be difficult to predict when a court would deem goodwill to have been abandoned. 

In Christopher Wadlow’s opinion, goodwill should be considered destroyed only when a 

business is deliberately abandoned in circumstances inconsistent with the business ever being 

recommenced.93 Such abandoned goodwill cannot be revived.94 There is no specific period of 

time after which goodwill does not survive: this question is highly contextual. No definitive 

guidance on this issue exists with respect to human images. It would likely depend on factors 

such as the time elapsed, how much goodwill originally existed and whether consumers still 

recognise the person.95 Even for actors who were famous while alive, there can be difficulties 

in establishing post-mortem goodwill if the estate has little or no image-related income after 

death.96  

                                                           
88 Muzz Buzz, above n 86, at [38], [75]-[76]. 

89 See Rob Batty “Unauthorised Commercial Exploitation of Sporting Personae” (2010) 16 NZBLQ 40 at 51 n 96. 

90 Todd, above n 3, at 763; Taylor Bros Ltd v Taylors Group Ltd (1988) 2 TCLR 447 (CA) (goodwill in 

Wellington). 

91 Todd, above n 3, at 763 n 98.  

92 Wadlow, above n 16, at [3-195]-[3-196]. 

93 At [3-223].  

94 At [3-235].  

95 At [3-224], [3-227]-[3-234]. 

96 See Christina Michalos “Virtual actors and the law: protection provided by intellectual property law against use 

of computer-manipulated images of performers” (1997) 8(6) Ent LR 205 at 207. 
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4.4.  Limited applicability for Category A images 

Passing off has limited applicability to clearly-manipulated images that are also clearly 

disseminated without the subject’s consent. As explained earlier in relation to these scenarios, 

if the subject clearly did not consent to disseminate the image, the misrepresentation element 

would usually not be satisfied. There could be no misrepresentation that the subject endorsed 

or authorised the relevant matter.  

 

4.5.  Limitation to certain commercial contexts 

The English Court of Appeal in Fenty declared that “[t]here is in English law no ‘image right’ 

or ‘character right’ which allows a celebrity to control the use of his or her name or image.”97 

This was accepted by the plaintiff in that case.98 New Zealand also does not recognise image 

rights.99 Having declined to recognise an ‘image right’, the English courts have limited passing 

off to commercial contexts. This commercial orientation is due to how all three elements have 

been developed: (1) goodwill; (2) misrepresentation; and (3) damage.  

 

4.5.1. Goodwill: limited to certain celebrities 

The way goodwill is currently articulated and applied in England largely limits passing off to 

celebrity plaintiffs. As one commentator noted: “passing off can quickly dispose of claims 

where the plaintiff is not a well-known individual who has a commercially valuable reputation 

to exploit”.100 According to another commentator:101 

 

passing off, in the context of personal image marketing, is a “famous person’s” tort. Only 

those persons with an established, or presumable, promotional goodwill in their image 

can bring an action against its unauthorised use. By and large, this will be those with 

celebrity status …. 

 

                                                           
97 Fenty, Court of Appeal, above n 23, at [29]. 

98 At [48]. 

99 Hosking v Runting [2005] 1 NZLR 1 (CA) at [171]. 

100 David Tan “The Fame Monster Reloaded: The Contemporary Celebrity, Cultural Studies and Passing Off” 

(2010) 32 Sydney L Rev 291 at 301. 

101 Sandra King “Can Passing Off in New Zealand Expand to Accommodate Protection For Personal Images?” 

(1998) 8 Auckland U L Rev 857 at 878. 
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In both Irvine and Fenty, the successful plaintiffs had goodwill in connection with their images. 

(In Clark the goodwill was in relation to being an author, but as mentioned earlier the case 

hinged on other aspects besides the photo.) The High Court judge in Irvine stated that the 

plaintiff and defendant need not share a common field of commercial activity, noting that 

famous persons endorse goods and services in fields outside their own.102 This was approved 

by the Court of Appeal in Fenty.103 However, both these successful English plaintiffs were 

celebrities engaged in the business of endorsements and merchandising. An ordinary person 

would not engage in such commercial activity. Non-celebrities would therefore not have the 

necessary goodwill, and would not be able to satisfy the first element in a passing off action.  

 

This issue can be demonstrated by a simple hypothetical in which there is misrepresentation of 

endorsement but no goodwill. Imagine that I download a schoolteacher’s photo from his social 

media page. Similarly to the source photo in Irvine, this source photo shows the teacher holding 

a mobile phone. I then alter this source photo without the teacher’s consent to show him 

listening to an educational radio station (again, similarly to Irvine). I subsequently use this 

manipulated photo to advertise the radio station. The altered image could be viewed as 

misrepresenting that the teacher either endorsed the station or allowed his photo to be used in 

this advertising context. Yet while the misrepresentation element may be met, the goodwill 

element would not—the teacher has no history of endorsing any product or service or using his 

image commercially in any way. The teacher therefore fails to meet the goodwill element and 

would accordingly lose a passing off action against me.  

 

Furthermore, even a celebrity may not have sufficient goodwill. As Jeremy Finn has pointed 

out, Irvine “may be taken almost as a paradigm for the tort’s application in celebrity cases” and 

with other sportspeople the goodwill analysis may be more difficult.104 Rob Batty has 

commented on the difficulty of establishing goodwill if a celebrity has previously been famous 

but that fame has since decreased.105 There can also be difficulties at the other end of the fame 

                                                           
102 Irvine v TalkSport, High Court, above n 18, at [29], [38]-[39].  

103 Fenty, Court of Appeal, above n 23, at [40] per Kitchin LJ. See also Todd, above n 3, at 770-771. 

104 Finn, above n 56, at 15.  

105 Batty, above n 89, at 51. 
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scale. For instance, Sandra King has pointed out goodwill-related difficulties for those who are 

relatively new celebrities.106 Goodwill can therefore be a barrier to many potential plaintiffs.  

 

 

4.5.2.  Misrepresentation: limited to at least authorisation or endorsement  

For passing off there must be a misrepresentation that the defendant’s goods or services are 

connected to the plaintiff’s. Specifically with regard to human images, passing off has been 

successful when there has been misrepresentation of at least endorsement or authorisation. 

Absent such a commercial connection, the misrepresentation element would not be satisfied. 

The reasoning behind this requirement seems to be the idea that there must be 

misrepresentation as to the source of the defendant’s goods or services.107  

 

As a result of this requirement, even if the plaintiff has goodwill the claim will not be successful 

unless the defendant’s use is also commercial. In particular, merely misrepresenting consent to 

publish the image will not necessarily satisfy this element—as shown by several scenarios 

analysed earlier. 

 

 

4.5.3.  Damage: limited to commercial-oriented damage 

The types of damage recognised for passing off are commercial-oriented: such as diversion of 

consumers, dilution of goodwill, and loss of future earning or licensing potential. This can limit 

the tort’s applicability to manipulations that result in non-commercial harm. 

 

 

The issue of whether passing off could be reformed to cover a broader range of activity will be 

considered in Chapter 14. 

 

 

 

 

                                                           
106 King, above n 101, at 879. 

107 See Fenty, Court of Appeal, above n 23, at [45] (“[I]t must be shown that application of the name or image to 

the goods has the consequence that they tell a lie. This requirement … will not be satisfied if the name or image 

denotes nothing about the source of the goods.”) 
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5.  Summary and Limitation Analysis  

 

This chapter examined to what extent the tort of passing off can address unauthorised image-

manipulation. Benefits of this tort include: 

 The image-subject’s ability to bring the action, as goodwill is likely to be owned by the 

subject; 

 Applicability to both online and offline dissemination. 

 

Nevertheless, there are several limitations to passing off in such contexts.  

 

Those who do not use their image commercially are unlikely to be regarded as having the 

necessary goodwill. The way goodwill is currently defined and applied in England limits 

passing off to certain commercial contexts. The “requirement to establish goodwill in one’s 

image or likeness” for English passing off has been described as a shortcoming for its ability 

to counter deepfakes.108  

 

With respect to human images, successful passing off plaintiffs in England have been 

celebrities engaged in the business of endorsements, merchandising, or similar professional 

activities. The defendants’ misrepresentation has been misrepresentation of at least 

endorsement or authorisation. It is possible that New Zealand courts would follow this English 

authority. If so, non-celebrities would not be able to use passing off, and even celebrities would 

be unsuccessful if their manipulated images are disseminated in non-commercial contexts.  

 

The way misrepresentation is defined also limits the tort’s applicability for Category A images. 

Moreover, the damage element also focuses on commercial damage. 

 

While passing off is not limited to either online or offline use, the action’s applicability to 

dissemination outside New Zealand is not entirely clear; it would depend on how a court 

interprets the plaintiff’s goodwill. It is also unclear to what extent a celebrity’s goodwill in her 

image can persist after death. These issues point to another issue: passing off has not necessarily 

                                                           
108 Jason Raeburn (Editorial) “AI, computer vision and English law: time to face (augmented) reality” (2017) 

12(12) J of Intellectual Property Law & Practice 957 at 957. 
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been developed in a consistent manner. Given this and the many other limitations described, 

this tort’s utility to address manipulated personal images is quite restricted.  

 

 

Table 4: Limitation analysis for passing off  

 
Applies to both commercial and non-commercial contexts? No: only certain commercial contexts  

Applies to both online and offline dissemination? Yes 

Applies to images of both celebrities and non-celebrities? No: only certain celebrities  

Post-mortem protection? Unclear 

Applies to dissemination outside NZ? May be possible  

Image-subject can bring legal action/complaint? Yes, if subject owns goodwill in 

image 

Other major limitations Limited utility for Category A 

images  
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CHAPTER 9 

INJURIOUS FALSEHOOD 

 

1.  Injurious Falsehood in the Context of Image-Manipulation 

 

The tort of injurious falsehood (sometimes known as ‘malicious falsehood’) occurs when false 

statements to a third person are maliciously made, resulting in pecuniary loss. This tort is often 

used to counter disparaging statements about the quality of products, such as in advertising.1 

As this chapter explains, it may also be utilised to counter unconsented manipulated images in 

some contexts. While no New Zealand cases were found applying injurious falsehood to 

images within the scope of this thesis, two English cases involving photographs are relevant to 

this analysis.  

 

For a successful injurious falsehood claim, a plaintiff must establish four elements:2  

 

1. A false statement;  

2. The false statement was published to a third person; 

3. The false statement was published maliciously; 

4. Damage (i.e. pecuniary loss or the likelihood thereof). 

 

Each of these four elements will now be considered.  

 

 

1.1.  Element 1: A false statement 

The plaintiff must prove that the defendant’s statement is false. The false statement may be 

about the plaintiff or about the plaintiff’s business or property, and may be made orally, in 

writing or by conduct.3 The falsity may be implied, and the question (as in defamation4) is what 

                                                           
1 See Stephen Todd “Deliberate Falsehoods” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson Reuters New 

Zealand, Wellington, 2019) 813 at 830-831; Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th 

ed, LexisNexis NZ, Wellington, 2015) at 437. 

2 Todd, above n 1, at 832. 

3 At 829, 832-833. 

4 See Chapter 10 of this thesis. 
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the statement would convey to the ordinary person.5 However, there is no need to rely on a 

single natural and ordinary meaning as in defamation. It is sufficient to establish that a 

substantial number of relevant reasonable persons would consider one of several possible 

meanings to be false.6 An opinion is unlikely to be considered a false statement for purposes 

of injurious falsehood.7  

 

The falsity of the statement may be falsity as to consent to publish. This occurred in Kaye v 

Robertson,8 an English case involving unaltered photos. The plaintiff Kaye was a well-known 

actor. While in hospital after a car accident, he was interviewed and photographed by 

newspaper staff who entered his room despite notices prohibiting entry. The newspaper 

intended to publish the interview and the (unaltered) photos on the basis that Kaye had 

consented. In fact, he had been too ill to give informed consent. Kaye obtained an interlocutory 

injunction to prevent publication on the basis of injurious falsehood.9 Here the first element of 

falsity was satisfied because the initially-proposed newspaper article indicated that Kaye had 

agreed. The falsity was therefore not as to what was depicted in the photo but as to consent to 

publish the photo and interview. Kaye provides a useful example of a plaintiff prevailing in 

injurious falsehood when the false statement was his informed consent to publication. This 

could be useful for image-manipulation cases, as will be seen later in relation to selected 

scenarios. 

 

 

1.2.  Element 2: Publication to a third person 

The defendant must communicate the false statement to someone besides the plaintiff.10 This 

element will therefore not be satisfied if a manipulated image is sent only to the plaintiff.  

 

 

                                                           
5 Todd, above n 1, at 832; Zorb Limited v Akers [2014] NZHC 1756 at [19]. 

6 Ajinomoto Sweeteners Europe SAS v ASDA Stores Ltd [2010] EWCA Civ 609, [2011] 1 QB 497. As observed 

in this judgment at [14]-[15], this is similar to the passing off requirement of misrepresentation to a substantial 

number of relevant consumers.  

7 Todd, above n 1, at 833. 

8 Kaye v Robertson [1990] EWCA Civ 21, [1991] FSR 62 (CA). 

9 The Court of Appeal held that the interlocutory injunction was warranted on the basis of injurious falsehood, but 

not on the basis of the other claims of libel, trespass to person, and passing off. At 66-70. 

10 Todd, above n 1, at 833. 
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1.3.  Element 3: Malice  

The malice requirement has been summarised as follows:11 

 

It would appear that if the natural result of the defendant’s statements is to produce 

damage, and if the defendant knew those statements were false, or was reckless whether 

they were true or false, the defendant will be held to have been malicious. 

 

This is a subjective test with the focus being on the defendant’s state of mind.12  

 

In Kaye v Robertson, this element of malice was present as informed consent was clearly 

absent. It was apparent to the newspaper staff that Kaye was not in a condition to give informed 

consent, and there was later an affidavit with medical evidence to that effect.13 This element 

may accordingly be satisfied by knowledge or recklessness as to the plaintiff’s lack of consent 

to publication. In many instances where the defendant was the initial disseminator of an 

unconsented manipulated image, this element will be established. The more difficult element 

to establish will likely be the last element of ‘damage’.  

 

 

1.4.  Element 4: Damage 

Damage in this context refers to pecuniary loss or the likelihood thereof. It is necessary to show 

that the pecuniary loss was caused by the false statement.14 In New Zealand, if the publication 

is likely to cause pecuniary loss to the plaintiff, it is not necessary to allege or prove special 

damage.15 It is possible to recover aggravated damages for injury to feelings—but only if 

pecuniary loss is present or likely.16 

 

In Kaye v Robertson this damage element was satisfied because Kaye had a potentially valuable 

right to sell the story of his accident, the value of which would be seriously lessened if the 

                                                           
11 At 834. Professor Todd also notes that a finding of malice may be made if the defendant believed the statement 

was true, if the defendant’s sole or dominant motive was to injure the plaintiff. At 834. 

12 Cruddas v Calvert [2015] EWCA Civ 171 at [103]. 

13 Kaye v Robertson, above n 8, at 68. 

14 Todd, above n 1, at 837. 

15 Defamation Act 1992, s 5. For what could occur when the statutory test is not met, see Todd, above n 1, at 837. 

16 See Todd, above n 1, at 837; Khodaparast v Shad [2000] 1 WLR 618 (CA). 
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newspaper published the proposed article.17 This type of ‘sale value’ may not however be 

present in other instances. 

 

The issue of damages was also central to an English case involving manipulated photographs: 

Khodaparast v Shad.18 The plaintiff Khodaparast was an Iranian woman who taught at an 

Iranian religious school in London. The defendant, her former lover, distributed pornographic 

magazine pages with what appeared to be photos of Khodaparast advertising telephone sex 

services. These were in fact manipulated photos the defendant created by superimposing 

unconsented19 intimate photos of the plaintiff onto pornographic magazine images and 

photocopying the result. These images were distributed among the London Iranian community 

and Khodaparast lost her teaching job. She won an injurious falsehood claim, obtaining an 

injunction and damages. The damages award included damages for loss of potential earning 

capacity and aggravated damages for injury to feelings.20  

 

Khodaparast was able to establish the fourth element relating to pecuniary loss due to the 

particular circumstances of her situation. Upholding the damages award, the Court of Appeal 

judgment stated the following with regard to the pecuniary aspect:21  

 

It is not only the actual loss of earnings at the school at which she was employed, which 

was modest, but her earning capacity in the only field of employment for which she is 

equipped which is at stake.  

 

It was also observed that for this plaintiff “[a]ll her prospects of employment were in the Iranian 

community”.22 The link between dissemination of the manipulated images and the pecuniary 

loss was therefore quite direct. Such a direct link may not be present in other instances of sexual 

image-manipulation. 

                                                           
17 Kaye v Robertson, above n 8, at 68. 

18 Khodaparast v Shad [2000] 1 WLR 618 (CA). 

19 The trial judge accepted that the defendant took photos of the plaintiff wearing either underwear or no clothing 

at a time when she thought he was only pretending to take photographs. At 621. 

20 Of the total damages award of £20,000, the aggravated damages were based on further allegations made by the 

defendant during the judicial proceedings. At 620-621, 631. As Stephen Todd has pointed out, in this case a 

defamation action would also have lain. Todd, above n 1, at 838. 

21 Khodaparast v Shad, above n 18, at 631 per Stuart-Smith LJ. 

22 At 620 per Stuart-Smith LJ. See also at 632 per Otton LJ.  
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1.5.  No requirement of goodwill  

Unlike passing off, injurious falsehood does not require business-related goodwill. Therefore, 

some cases may be actionable in injurious falsehood but not in passing off, and vice versa. For 

example, Kaye was held not to have a claim in passing off as he was “not in the position of a 

trader in relation to his interest in his story about his accident and his recovery”.23 While this 

judgment’s discussion of passing off is brief, it seems to suggest that Kaye lacked goodwill (as 

clearly there was misrepresentation of his consent to the interview). With Khodaparast the lack 

of goodwill is even clearer. While the judgment did not discuss this, she had not previously 

used her image commercially so would not be able to show the necessary goodwill for a passing 

off action. Kaye and Khodaparast are therefore examples of cases where the plaintiffs were 

successful in using injurious falsehood to protect their images but would not be successful in 

passing off. The previous chapter detailed the Irvine and Fenty passing off cases. In both these 

cases, neither the High Court nor Court of Appeal judgments referred to Kaye or Khodaparast.  

 

 

2.  Application to Selected Image-Manipulation Scenarios 

 

Despite lack of a goodwill requirement, a claim in injurious falsehood would not lie in most of 

the selected scenarios. One reason is this tort’s requirement for likely or present pecuniary loss, 

which would be absent with many manipulated images. Another potential limitation is the tort’s 

requirement for a false statement. In particular, this element would be absent in many Category 

A images.  

 

With these issues in mind, we can now examine individual scenarios in relation to this tort.  

 

 

 

 

 

 

                                                           
23 Kaye v Robertson, above n 8, at 69. 
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Pornographic deepfake scenarios 

In all three scenarios the ‘girlfriend’ is not a celebrity and has not used her image commercially.  

 

Deepfake scenario A24  

(Clearly-manipulated, clearly no subject consent to disseminate) 

In this scenario the text accompanying the pornographic deepfake is: “I grafted my 

girlfriend’s face onto the female body in the original video, but my girlfriend doesn’t 

know about this.” With such deepfakes there is no false statement either as to the image 

being true or as to the subject’s consent to dissemination. The pecuniary loss element 

would also be absent. This is because unlike Khodaparast, many subjects featured in 

deepfakes would not be able to make the necessary causal link between the sexualised 

image and likely pecuniary loss. Their harm is more likely to be emotional rather than 

economic.  

 

Deepfake scenario B25  

(Clearly-manipulated, unclear subject consent to disseminate) 

The accompanying text in this scenario is: “I grafted my girlfriend’s face onto the 

female body in the original video.” While there may be an implied false statement as to 

subject consent, the action will fail unless the subject can establish a causal link with 

likely pecuniary loss as in Khodaparast.  

 

Deepfake scenario C26 

(Ambiguously-manipulated) 

In this scenario there is no contextualising text, so viewers of this deepfake may believe 

that it is a real-life video of sexual intercourse. This could be similar to Khodaparast: 

there may be a false statement that the manipulated image is a true image of the subject 

in a sexual light. Malice may also be provable. However, as with the other pornographic 

deepfakes analysed here, this would likely fail on the fourth element. While 

Khodaparast was a non-celebrity who was able to make the necessary causal link with 

                                                           
24 See Chapter 3, Scenario A.1. 

25 See Chapter 3, Scenario B.1. 

26 See Chapter 3, Scenario C.1. 
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pecuniary loss, many non-celebrities featured in modern-day deepfakes would not be 

able to.  

 

 

Other Category A scenarios  

(Clearly-manipulated, clearly no subject consent to disseminate) 

With this type of manipulated image the requirement for a false statement would often not be 

satisfied. If the image is clearly manipulated, there is no false statement that it is a true image: 

it is clearly not a true image. And if lack of subject consent is also clear, there is no false 

statement that the subject consented to distribution of the manipulated image. In addition, there 

may not be likely pecuniary loss. This reasoning holds true for the following selected scenarios: 

 

Hustler-Cupp scenario27 

In addition to lack of false statement and pecuniary loss, the magazine could argue that 

this is an opinion based on the wording “Perhaps the method pictured here is Ms. 

Cupp’s suggestion for avoiding an unwanted pregnancy.” As mentioned earlier, an 

opinion is unlikely to be considered a false statement for purposes of injurious 

falsehood. 

 

Kienitz colour-alteration28 

Here too there is no false statement. The image is clearly a manipulation, and from the 

context it is clear the mayor did not consent to use of his image. There also does not 

seem to be any likely pecuniary loss.  

 

 

Other Category B scenarios  

(Clearly-manipulated, unclear subject consent to disseminate) 

Following the precedent of Kaye, a possible argument for these scenarios is an implied false 

statement that the subject gave informed consent to dissemination of the image. However, the 

pecuniary loss element may be absent. 

 

                                                           
27 See Chapter 3, Scenario A.2. 

28 See Chapter 3, Scenario A.3. 
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Tamahori head-swap29 

In this scenario there is no evidence that the image combining Tamahori’s head and the 

female performer’s body would result in pecuniary loss to either of them. 

 

Stan Lay scenario30 

This clearly-manipulated image was a photo of an Olympian javelin thrower altered 

to show the javelin looking limp, used in an impotence clinic advertisement. Potential 

false statements here include that Lay was impotent, that he had used the services of 

that particular clinic, or that he had consented to use of the altered image. However, 

it is unlikely Lay could establish damage. Unlike the plaintiff in Kaye, there was no 

evidence that Lay had saleable value in what was used without his consent.  He did 

not seem to be using his image commercially and there was no evidence that this 

particular use would limit future commercial uses. There is also no evidence of 

earnings negatively impacted as in Khodaparast. 

 

 

Other Category C scenarios  

(Ambiguously-manipulated)  

With these scenarios a viewer may erroneously believe that the manipulated image is a real-

life image.   

 

Kerry-Fonda scenario31  

While there is certainly a false statement that Kerry and Fonda appeared together as 

pictured, this would not be actionable under this tort unless either Kerry or Fonda could 

show pecuniary loss as a result of the manipulated image.  

 

 

 

 

                                                           
29 See Chapter 3, Scenario B.2. 

30 See Chapter 3, Scenario B.3. 

31 See Chapter 3, Scenario C.2. 
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‘Beautifying’ manipulation 32 

A female celebrity’s photo has been used on a magazine or in advertising with her 

consent, but the image was changed without her consent to make her appear slimmer. 

This scenario would usually not be an injurious falsehood. The damage element 

would generally not be satisfied. This is because most subjects would not suffer 

pecuniary loss as a result of such ‘beautified’ images: in fact, their earning potential 

may even increase if perceived as either more ‘beautiful’ or as willing to consent to 

such manipulations.  

 

Irvine-Talksport scenario33  

As the previous chapter detailed, this was a successful passing off case. It would also 

likely be a successful case in injurious falsehood. It has been recognised that:34 

 

a misleading representation that the plaintiff was associated with the 

defendant’s goods, a classic passing-off situation, might conceivably also 

amount to injurious falsehood in a situation where the plaintiff could show the 

necessary elements of falsity, malice and likely pecuniary loss. 

 

Here the falsity could be falsity of Irvine’s consent to publish (as in Kaye) or falsity 

that he in fact posed holding the radio. Malice would also be present as the defendant 

knew the photo was false (i.e. manipulated) and that Irvine had not consented to it. 

As to damage: given Irvine’s previous endorsement deals he could show the 

necessary likelihood of pecuniary loss. As the High Court judge in that case stated, 

“the damage already done to Mr Irvine may be negligible in direct money terms, but 

the potential long term damage is considerable”.35 Loss of a licensing fee was also 

recognised for passing off, in the sense of a reasonable endorsement fee that the radio 

station would have had to pay Irvine if he had been willing.36 This seems analogous 

to the damage recognised in Kaye.   

                                                           
32 See Chapter 3, Scenario C.5. 

33 See Chapter 3, Scenario C.4. 

34 Todd, above n 1, at 840. 

35 Irvine v TalkSport Ltd [2002] EWHC 367 (Ch) at [74]. See also at [34]-[38]. 

36 On that basis and taking Irvine’s previous endorsement deals into account, the £2,000 damages award in the 

lower court was increased to £25,000. Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576 at 

[106]-[116].  
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As a result of this analysis, we can see that the only scenario that clearly satisfies all the tort’s 

elements is Irvine-Talksport. The factors that contribute to this are the falsity of the image, 

the defendant’s knowledge of the plaintiff’s lack of consent, and the plaintiff’s established 

history of earning money by use of his image and his desire to continue to do so. As detailed 

in Chapter 8, such factors also contributed to a successful case in passing off. Conversely, 

injurious falsehood would often not be applicable in many sexual image-manipulations: both 

clearly- and ambiguously-manipulated. 

 

With the benefit of this analysis, we can now turn to general advantages and challenges of 

injurious falsehood in relation to altered images. 

 

 

3.  Benefits in the Image-Manipulation Context 

 

3.1.  Image-subject’s ability to bring legal action 

As with passing off, the subject of an image can bring an injurious falsehood claim himself or 

herself.  

 

3.2.  Applicability to a variety of contexts  

This tort is applicable to both online and offline dissemination.37 Unlike passing off, the 

likelihood of success with this tort is not limited to celebrities. As Khodaparast shows, even a 

non-celebrity can succeed if he or she is likely to suffer pecuniary loss.  

 

3.3.  Post-mortem protection 

An action for injurious falsehood survives the deaths of both plaintiff and defendant.38 

 

3.4.  Court-ordered corrections 

In New Zealand a court can issue a mandatory injunction ordering the defendant to correct the 

false material at issue in an injurious falsehood case.39  

                                                           
37 See, for example, Zorb Limited v Akers [2014] NZHC 1756, where the relevant publications were all on a 

website. 

38 Todd, above n 1, at 839. 

39 TV3 Network Ltd v Eveready New Zealand Ltd [1993] 3 NZLR 435 (CA). 
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4.  Limitations in the Image-Manipulation Context 

 

Injurious falsehood has several limitations in this context, the key one being the ‘pecuniary 

loss’ requirement.  

 

4.1.  Requirements of pecuniary loss and false statement 

As demonstrated by the analysis of scenarios, the requirement for likely or present pecuniary 

loss would limit many plaintiffs’ ability to succeed. The requirement of a false statement could 

also limit many clearly-manipulated images, unless the false statement is about consent to 

publish. 

 

4.2.  Lack of liability for dissemination only to plaintiff 

As described above under Element 2, communication only to the plaintiff will not meet the 

requirement of publication to a third person. Therefore, a plaintiff who is the sole recipient of 

the manipulated photo cannot succeed in injurious falsehood.  

 

 

5.  Summary and Limitation Analysis  

 

At first glance injurious falsehood appears to be an excellent tool for addressing unconsented 

manipulated photos. Benefits include: 

 The image-subject’s ability to bring the action; 

 Applicability to both online and offline dissemination; 

 Applicability to images of both celebrities and non-celebrities; 

 Post-mortem protection; 

 Possibility of court-ordered corrections. 

 

In some image-manipulation situations an injurious falsehood action will lie. Nevertheless, this 

action poses several limitations. First, images disseminated only to the plaintiff will not be 

actionable. This could be an issue with some sexualised image-manipulations. Second, 

Category A images (clearly-manipulated and clearly without subject consent) would usually 

not satisfy the requirement of a false statement. Third, the need to show likely pecuniary loss 
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would restrict many potential plaintiffs. However, this restriction is different from the 

‘goodwill’ issue in passing off. That requirement of goodwill effectively limits passing off in 

the image-manipulation context to plaintiffs who have previously used their image 

commercially. By contrast, a plaintiff in injurious falsehood need not have commercially 

utilised their image but must rather show current or likely future pecuniary loss. This would 

allow some non-celebrity plaintiffs like Khodaparast to succeed. Yet most subjects of image-

manipulation would not be able to satisfy this requirement. This is exemplified by the fact that 

the only selected scenario that clearly satisfies all the tort’s elements is Irvine-Talksport. Thus 

while the limitation is not the same as passing off, it is still a limitation that is economic in 

nature. 

 

 

Table 5: Limitation analysis for injurious falsehood 

 
 

Applies to both commercial and non-commercial contexts? Yes, but requires pecuniary loss 

Applies to both online and offline dissemination? Yes 

Applies to images of both celebrities and non-celebrities? Yes  

Post-mortem protection? Yes 

Applies to dissemination outside NZ? Unclear 

Image-subject can bring legal action/complaint? Yes 

Other major limitations Publication requirement is not 

satisfied if image is sent only to 

plaintiff. 

 

Limited utility for Category A 

images. 
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CHAPTER 10 

DEFAMATION  

 

1.  Defamation in the Context of Image-Manipulation 

 

The tort of defamation protects against damage to one’s reputation. Defamation law in New 

Zealand is found in both common law and the Defamation Act 1992. Unlike the older common 

law, there is no longer a legal distinction between libel (written defamation) and slander (verbal 

defamation).1 Despite the existence of the Defamation Act, much of New Zealand defamation 

law is governed by common law.  

 

The following elements are necessary to establish defamation in New Zealand:2 

 

1. A defamatory statement has been made; 

2. The statement was about the plaintiff;  

3. The statement has been published by the defendant. 

 

For a statement to be defamatory it must also be false. However, unlike with injurious 

falsehood, defamation plaintiffs do not need to prove falsity. Instead, defendants have a defence 

if they can prove the statement is true.3  

 

Each of these elements will now be considered. 

 

 

 

 

 

                                                           
1 Defamation Act 1992, s 2(1) provides that “defamation includes libel and slander”.  

2 Ursula Cheer “Defamation” in Stephen Todd (ed), Todd on Torts (8th ed, Thomson Reuters New Zealand, 

Wellington, 2019) 843 at 846. 

3 As explained below under ‘1.4: Selected defences’. There are other jurisdictions, such as in America, where it 

is usually the plaintiff’s burden to prove falsity. See Vincent R. Johnson “Comparative Defamation Law: England 

and the United States” (2016) 24 U Miami Int’l & Comp L Rev 1 at 24; Michael Socha “Double Standard: A 

Comparison of British and American Defamation Law” (2004) 23 Penn State Int’l L Rev 471 at 475, 481.  
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1.1.  Element 1: Is it defamatory? 

The Defamation Act 1992 does not define defamation. We therefore need to turn to the 

common law. As noted by Ursula Cheer, “[u]nfortunately, the judges have not settled on any 

one definition.”4 There are four commonly-used definitions of defamation from English case 

law, which can overlap and among which no single definition is entirely accurate. They are as 

follows:5  

 

(a) a statement that might tend to lower the plaintiff in the estimation of right-thinking 

members of society generally; 

(b) a false statement about a man to his discredit; 

(c) a publication without justification that is calculated to injure the reputation of another 

by exposing him to hatred, contempt or ridicule; or 

(d) a statement about a man that tends to make others shun and avoid him. 

 

While much of this case law refers to whether a ‘statement’ is defamatory, ‘statement’ in this 

context could include a photograph or video, with or without textual commentary.  

 

To determine whether a statement is capable of having a defamatory meaning, the court will 

usually consider its natural and ordinary meaning as understood by a reasonable person. This 

is an objective test that asks what the ordinary reasonable person would understand from the 

statement, given the circumstances in which it was published.6 For a manipulated image the 

question would be whether, in the circumstances, an ordinary reasonable person would 

understand the image to be defamatory—according to at least one of the four definitions listed 

above. The reasonable person is usually assumed to be representative of society generally: 

someone of ordinary intelligence and general knowledge.7 Damage to reputation within a 

smaller group may not be sufficient. For example, it would not be defamatory to say that a 

member of the Mafia is an honest man.8  

                                                           
4 Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th ed, LexisNexis NZ, Wellington, 2015) at 

17. 

5 At 17, citing in turn from (a) to (d): Sim v Stretch [1936] 2 All ER 1237 at 1240 per Lord Atkin; Youssoupoff v 

MGM Pictures Ltd (1934) 50 TLR 581 at 584 per Scrutton LJ; Parmiter v Coupland (1840) 6 M & W 105 at 108 

per Parke B; Youssoupoff v MGM Pictures Ltd (1934) 50 TLR 581 at 587 per Slesser LJ. 

6 New Zealand Magazines Ltd v Hadlee (No 2) [2005] NZAR 621 (CA) at 625 per Blanchard J, at 630 per Barker 

J. 

7 At 625 per Blanchard J, at 630 per Barker J. 

8 Cheer, above n 4, at 39, citing Myroft v Sleight (1921) 90 LJKB 883, [1921] All ER Rep Ext 841 at 885-887.  
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Sometimes, however, the relevant meaning is not the natural and ordinary meaning but rather 

the meaning taken by readers who have knowledge of extrinsic facts. This is known as ‘legal 

innuendo’.9 A good example is Cassidy,10 a 1929 English Court of Appeal case. Mrs Cassidy 

won a defamation action when a newspaper published a photo of Mr Cassidy and another 

woman, with the caption incorrectly indicating they were engaged. The defamatory imputation 

was that Mrs Cassidy was not legally married to Mr Cassidy and was therefore his mistress, 

not his wife. The newspaper publisher was liable even though it did not know the extrinsic facts 

about the Cassidys’ marriage—because the people who did know those facts could reasonably 

draw the defamatory inference. This type of liability is possible if just one person knows the 

extrinsic facts and receives the statement, although the extrinsic facts must have existed at the 

time of publication.11  

 

Cassidy is also useful to highlight another legal principle: that there is no requirement to intend 

to defame.12 The question is not what the defendant intended to convey but rather what meaning 

is conveyed to a reasonable person.13 Mrs Cassidy succeeded in her defamation action even 

though the newspaper never intended to defame her. 

 

In determining whether a statement is defamatory, its context can be significant. The allegedly 

defamatory material must be considered as a whole and in the relevant context. The English 

case often cited for this principle, Charleston,14 involved manipulated photos. In 1992 the News 

of the World published an article criticising a pornographic computer game. In the words of 

that article: “[t]he game superimpose[d] stars’ heads on near-naked bodies of real porn models. 

The stars knew nothing about it.”15 The article included two photos produced by the game. 

These photos featured the heads of two actors from the TV show Neighbours superimposed on 

other bodies in pornographic poses. A caption under the photos indicated that the actors’ “faces 

                                                           
9 See Cheer, above n 4, at 50. 

10 Cassidy v Daily Mirror Newspapers Ltd [1929] 2 KB 331 (CA). 

11 Cheer, above n 4, at 51. The plaintiff must specify the extrinsic facts and the person/s alleged to know the 

defamatory meaning. Defamation Act 1992, s 37(3).  

12 Cassidy, above n 10, at 352, 354 per Russell LJ. 

13 Cheer, above n 4, at 41.   

14 Charleston v News Group Newspapers Ltd [1995] 2 AC 65 (HL). 

15 At 69. 
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are added to porn actors’ bodies in a scene from the game”. Thus both the article text and a 

caption indicated that the photographs were manipulated, not real photos of the two actors. 

However, the article also contained headlines in larger print than the captions, including 

“Strewth! What’s Harold up to with our Madge?” and “Porn shocker for Neighbours stars”.   

 

The Neighbours actors’ defamation claim alleged that readers would infer they had either posed 

for the photos or agreed to pornographic photo-manipulations. The plaintiffs conceded that a 

reader who read past the first paragraph could not draw such an inference. However, their 

allegation was based on the limited group of readers who would look at only the photos and 

headlines, and not the article text or captions. (No ‘legal innuendo’ based on extrinsic facts was 

alleged;16 the issue was therefore the natural and ordinary meaning.)  

 

The actors’ defamation claim failed. The House of Lords held that although many readers may 

have looked only at the headlines and photos, an ordinary reasonable reader could not in this 

context have understood the alleged defamatory meaning.17 The reasonable reader in this case 

was therefore one who would consider the article as a whole. Lord Bridge’s judgment 

emphasised the importance of context and the need to consider the whole material:18 

 

Whether the text of a newspaper article will, in any particular case, be sufficient to 

neutralise the defamatory implication of a prominent headline will sometimes be a 

nicely balanced question for the jury to decide and will depend not only on the nature 

of the libel which the headline conveys and the language of the text which is relied on 

to neutralise it but also on the manner in which the whole of the relevant material is set 

out and presented. But the proposition that the prominent headline, or as here the 

headlines plus photographs, may found a claim in libel in isolation from its related text, 

because some readers only read headlines, is to my mind quite unacceptable …. 

 

Lord Nicholls also cautioned about the contextual nature of the analysis, noting that while here 

the article opened with the disclaiming words, in another case the result may be different as 

“[t]he ordinary reader might not be expected to notice curative words tucked away further down 

                                                           
16 At 70.  

17 At 72-73 per Bridge LJ, at 74 per Nicholls LJ. 

18 At 72-73.  
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in the article.”19 Similarly, some online contexts may merit different treatment. As Dinika 

Roopani has pointed out, news websites often contain headlines which must be clicked to 

access each article, but many readers do not click on all the headline links.20  Roopani argues 

that the ordinary reasonable reader in this context would be someone who has read a specific 

linked article or has suspended judgment due to realising the entire story was not visible from 

the homepage.21 The U.K. Supreme Court recently recognised that an ordinary reasonable 

reader of a social media post would not be likely to closely analyse the post or contemplate 

dictionary definitions of individual words, given the casual nature of social media.22  Context 

is thus very important in determining whether there can be a defamatory meaning. In this 

contextual analysis, following Charleston a publication should usually be considered as a 

whole in determining natural and ordinary meaning. 

 

In New Zealand, no reported cases were found involving defamation claims for image-

manipulation. New Zealand courts have nevertheless followed this aspect of Charleston in 

other cases. For example, the following was stated by a New Zealand Court of Appeal judge 

in Hadlee (a case further discussed below) with respect to determining natural and ordinary 

meaning:23 

 

The words complained of must be read in context. They must therefore be construed as a 

whole with appropriate regard to the mode of publication and surrounding circumstances 

in which they appeared. I add to this that a jury cannot be asked to proceed on the basis 

that different groups of readers may have read different parts of an article and taken 

different meanings from them: [citing  Charleston]. 

 

In Thode v Coastline FM Ltd24 the New Zealand High Court applied Charleston in holding that 

a hoax phone call made by a radio station was not defamatory. The radio station had telephoned 

a man in the guise of a police officer telling the man he had bought a stolen computer from the 

                                                           
19 At 74.  

20 Dinika Roopani “The scope and content of a ‘publication’ on the internet for the purposes of defamation law” 

(2015) 20 MALR 33 at 43-44.  

21 At 44. 

22 See Stocker v Stocker [2019] UKSC 17, [2019] 2 WLR 1033 at [43], [47], [49]. 

23 New Zealand Magazines Ltd v Hadlee (No 2), above n 6, at 625 per Blanchard J. Barker J at 630 similarly 

recognised the principle from Charleston, above n 14. 

24 Thode v Coastline FM Ltd HC Tauranga CP31/95, 1 October 1997. 
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plaintiff Thode. The radio station clarified at the end of the call (and possibly before the call 

too) that it was a hoax. The station also broadcast an apology two days later. Following 

Charleston, the court found that on their natural and ordinary meaning, the hoax call’s words 

would not convey a defamatory meaning to an ordinary reasonable listener. This was because 

such a listener would be someone who would have heard the whole broadcast or who would 

be sufficiently familiar with the format of such hoax calls regularly made by that station. The 

fact that some listeners may be different was not relevant, as “[t]he Charleston case is clear 

authority for the proposition that it is not legitimate to identify a particular group of readers 

who receive only part of the publication”.25  

 

Similarly, the New Zealand Court of Appeal has confirmed that a newspaper article and its 

introductory summary on a previous page should be read as a whole, and that a bolded 

‘breakout’ article extract should be read in the context of the article and not on its own.26 

Consequently, in New Zealand the entire context of the material should be considered when 

determining the natural and ordinary meaning. 

 

This kind of contextual analysis is also relevant to the ‘bane and antidote doctrine’. The ‘bane’ 

is the potentially defamatory meaning of a statement, and the ‘antidote’ is the denial of that 

meaning. The bane and antidote must be considered together,27 although they need not be in 

the same publication.28 In Charleston “the antidote in the article was sufficient to neutralise 

any bane in the headlines and photographs”.29 In Thode the entire telephone call in context 

provided a sufficient antidote to the bane.30 Conversely, sometimes a denial is not a sufficient 

antidote and the statement can still be capable of the defamatory meaning. An example is the 

magazine article in Hadlee,31 in which a female TV presenter denied rumours of a lesbian 

relationship with the plaintiff. The article also stated that the two women had never met. The 

plaintiff’s defamation action pleaded two natural and ordinary meanings that were defamatory: 

                                                           
25 At 15. 

26 Pauanui Publishing Ltd v Montgomerie [2004] NZAR 702 (CA). The Court of Appeal upheld the High Court’s 

defamation ruling.  

27 Chalmers v Payne (1835) 2 C M & R 156 at 159 as cited in Charleston, above n 14, at 70. 

28 Cheer, above n 4, at 50. 

29 Charleston, above n 14, at 71 per Lord Bridge. 

30 See Thode, above n 24, at 14-17. 

31 New Zealand Magazines Ltd v Hadlee (No 2), above n 6. 
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(1) a lesbian affair between the two; and (2) that the plaintiff was lesbian or bisexual. Despite 

the article’s words of denial, a majority of the Court of Appeal held it capable of bearing the 

first pleaded meaning. As one judge stated, “[w]hen an article states a defamatory rumour, 

coupled with a denial of a rumour, authority suggests that there can remain matter capable of a 

defamatory meaning.”32 In addition, the judges were unanimous that the article was capable of 

bearing the second pleaded meaning. The antidote in this case did not completely neutralise 

the bane. In image-manipulation situations this illustrates the need for contextual analysis, as 

well as the possibility that judges may disagree on this point. Scenarios later in this chapter 

will further analyse this issue. 

 

A likely modern-day circumstance is a ‘thread’ or series of online posts in which subsequent 

posts reply to some or all previous posts. The New Zealand High Court has ruled on a single 

Facebook thread including comments by multiple people besides the Facebook page host.33 

The Court held that although individual contributors were liable only for their own posts, for 

purposes of context and meaning each comment must be read in the context of the previous 

comments.34 While this case was about textual comments, the same reasoning could be applied 

to social media threads where multiple posters make different alterations to the same source 

image. While the defamatory liability of each post should be individually considered, the whole 

thread should be viewed in context. In such contexts a contributor cannot be liable for any 

change in meaning brought about by a later post by a different person.35 This reasoning can 

also be applied to a group-based manipulation where each person makes progressive changes 

to an image. If changes are made first by Person A and then Person B changes A’s version, A 

cannot be held liable for B’s defamatory changes. And B’s changes should be viewed in context 

considering A’s changes.  

 

In addition to context surrounding the statement and its publication, what is defamatory can 

depend on what is socially acceptable at the time. What was defamatory decades ago may not 

be so today, and vice versa. This is especially the case for defamatory statements under 

                                                           
32 At 630 per Barker J. 

33 Wishart v Murray [2015] NZHC 3363, [2016] 2 NZLR 565. 

34 At [22]-[24], following McGrath v Dawkins [2012] EWHC B3 (QB). For a similar argument that Twitter tweets 

on a single topic should be treated as a single publication, see Jennifer Ireland “Defamation 2.0: Facebook and 

Twitter” (2012) 17 MALR 53 at 73. 

35 Wishart v Murray, above n 33, at [23]-[24]. 
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category (d): statements that tend to make others shun and avoid the plaintiff.36 As an example, 

a false statement that someone is not heterosexual may not be defamatory today. Such an 

imputation could arise if a source photo of a man embracing or holding hands with a woman is 

altered to show the man doing so with another man. If the man in the source photo is 

heterosexual, the question is whether it is defamatory to falsely suggest that he is not. In Hadlee 

(decided in 2005) both parties accepted that the pleaded meanings about non-heterosexual 

activity could be defamatory.37 A previous Court of Appeal case (decided in 1996) included 

the following obiter:38   

 

… perceptions and standards change with time. An allegation of homosexuality or 

lesbianism might be viewed less seriously now than 20 years ago. An allegation of 

drunken driving might be viewed more seriously.  

 

Commentary has also noted that “the defamatory effects of saying someone is gay are 

shrinking”.39 Of course if the man in the hypothetical example is in fact not heterosexual, then 

mentioning that fact would not be defamatory (as it is not a false statement). Nonetheless, if 

the photo is altered showing that man with another man, it may be defamatory to suggest a 

relationship with that particular person. This is in line with the Cassidy case40 discussed above. 

In that case, it was held defamatory to incorrectly indicate that two people were engaged since 

this suggested the man’s wife was not legally married to him. A similar result could ensue with 

a same-sex couple. If Man X is incorrectly indicated to be in a relationship with Man Y, but 

Man X is in fact partnered with a different person, the real-life partner could establish 

defamation in the same way as the Cassidy plaintiff. 

 

                                                           
 36 See Cheer, above n 4, at 30. 

37 See New Zealand Magazines Ltd v Hadlee (No 2), above n 6, at 623. 

38 Television New Zealand Ltd v Quinn [1996] 3 NZLR 24 at 60 per McGechan J. This obiter comment was made 

to illustrate that jury awards in previous defamation cases were of limited value due to such changes in community 

standards. 

39 Cheer, above n 4, at 32. For arguments that imputations of homosexuality should not be considered defamatory, 

see Dean R. Knight “‘I'm Not Gay -- Not That There's Anything Wrong with That!’: Are Unwanted Imputations 

of Gayness Defamatory?” (2006) 37 Vict U Wellington L Rev 249. 

40 Cassidy, above n 10. See also Sattin v Nationwide News Pty Ltd (1996) 39 NSWLR 32, where the married 

plaintiff was one of the persons in the photo. 
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Despite social changes, false statements about female sexual activity are still often 

defamatory.41 Examples of pornographic deepfakes will be examined later in this chapter.  

 

The preceding discussion has explained how the contextual nature of defamatory meaning 

provides for judicial discretion. Consequently, whether a manipulated image is or is not 

defamatory can sometimes be unclear. Another uncertainty is whether the New Zealand courts 

will develop the law to require a threshold of harm. In the U.K. “[a] statement is not defamatory 

unless its publication has caused or is likely to cause serious harm to the reputation of the 

claimant.”42 It has been suggested that the vast majority of deepfakes are unlikely to meet this 

requirement.43 Such a ‘serious harm’ requirement has been approved in obiter in a New Zealand 

High Court case.44 However, another High Court judgment stated that ‘serious harm’ was too 

high a threshold and considered that the threshold should be “more than minor harm to 

reputation”.45 Since the New Zealand courts do not appear to have determined this issue,46 

subsequent discussion in this chapter will proceed without applying such a requirement.  

 

 

1.2.  Element 2: Is it about the plaintiff? 

The plaintiff must be identifiable in the defendant’s statement. The allegedly defamatory 

statement need not mention the plaintiff’s name, but reasonable persons must reasonably 

believe that it referred to the plaintiff.47 If the statement is about a group, a group member has 

a claim if that statement would reasonably lead people acquainted with that person to conclude 

                                                           
41 Ursula Cheer notes that “[a]llegations suggesting that a female is promiscuous have always been defamatory.” 

Cheer, above n 4, at 30. For English and Australian examples in this category, see 19-20. 

42 Defamation Act 2013 (UK), s 1(1). 

43 Jason Raeburn (Editorial) “AI, computer vision and English law: time to face (augmented) reality” (2017) 

12(12) J of Intellectual Property Law & Practice 957 at 957. 

44 CPA Australia v NZ Institute of Chartered Accountants [2015] NZHC 1854 at [104]-[121]. Such a requirement 

was deemed not decisive in that case because the corporate plaintiff had to establish pecuniary loss under s 6 of 

the Defamation Act 1992.  

45 Sellman v Slater [2017] NZHC 2392, [2018] 2 NZLR 218 (HC) at [68]. The court explained at [69] that 

reputational damage is presumed to occur on publication, but that this presumption could be rebutted (to defeat 

the defamation claim) if the defendant showed that their statement caused less than minor harm to the plaintiff’s 

reputation. 

46 See Craig v Stiekema [2018] NZHC 838 at [51] (declining to conclude whether a threshold harm test should 

apply in New Zealand). 

47 Cheer, above n 2, at 868. See also Hyams v Peterson [1991] 3 NZLR 648 (CA) at 655-656. 
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that he or she was a person referred to.48 All such group members have a cause of action in 

defamation, as long as the group is not too large.49  

 

Mis-identification of the plaintiff can sometimes result in defamation. This could occur when 

an image is disseminated along with words that incorrectly describe the person or events 

depicted. An example is the New Zealand case Attorney-General v Wright.50 Here a newspaper 

published a woman’s photo taken by a bank’s security camera with an article claiming she was 

wanted by the police for presenting a stolen cheque. The photo had been supplied by a police 

officer, but was of the wrong person and was taken after the date of the alleged offence. Also, 

the plaintiff as depicted in the photo (a mature woman) did not look similar to the police suspect 

description (a young woman). The newspaper later republished the photo naming the woman 

and clarifying she was not involved in any offence. The police were held to have defamed the 

plaintiff. A similar result could occur when an image is manipulated. This is especially likely 

with head-swapped images, as the head and body combined could be mis-identified as 

belonging to the person whose head-image was sourced.  

 

 

1.3.  Element 3: Is it published? 

Publication for defamation purposes is the communication of the statement to some person 

besides the plaintiff. Communication to only one person besides the plaintiff can be 

sufficient;51 but there is no publication if the statement was communicated only to the 

plaintiff.52 This requirement is therefore similar to injurious falsehood.  

 

Sometimes, however, a statement may be addressed only to the plaintiff but accessed by others. 

A postcard is an example. Even though a postcard is addressed only to the recipient, others 

such as post office employees are likely to read it. Unless it can be proved that a postcard was 

                                                           
48 Hyams v Peterson [1991] 3 NZLR 648 (CA) at 654. 

49 At 654-655; Cheer, above n 2, at 871. 

50 Attorney-General v Wright [2007] NZAR 740 (HC). 

51 However, the claim may be struck out if there is very limited dissemination. See X v Attorney-General (No 2) 

[2017] NZHC 1136, [2017] NZAR 1365 at [10]-[21]; Craig v Stiekema [2018] NZHC 838. 

52 Cheer, above n 2, at 875. There is an exception for communication to one’s spouse: this is not publication for 

defamation purposes. At 876. 
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never read by any other person, this would constitute a publication for defamation purposes.53 

The situation is different if the statement is sent in an envelope (even unsealed) addressed only 

to the plaintiff. If such an envelope is opened and the contents viewed by an unauthorised 

person, that is not a publication.54 In one such case55 a butler read an item addressed to his 

employer, but was unauthorised to do so and accordingly there was no publication.  

 

In New Zealand “[t]here is no doubt that publication on the internet is publication for 

defamation purposes.”56 Under the ‘multiple publication rule’ publication occurs every time 

someone besides the plaintiff accesses the material.57 In New Zealand this rule applies to both 

offline and online publication.58 Publication by e-mail can also give rise to complexities.59 

Imagine an e-mail containing a defamatory photo-manipulation, sent only to the person 

featured in that photo. Does this constitute publication under defamation law? On the one hand, 

an e-mail seems analogous to a letter in an envelope: so it is not publication if only the recipient 

had access to the e-mail account. Since the publication requirement has not been satisfied, such 

a recipient cannot establish defamation if no one else has received the defamatory material. On 

the other hand, if the recipient has connected third-party apps to his e-mail account he could 

have granted permission to the app developers to access e-mails.60 In this situation there could 

be a publication, analogous to telegrams and postcards being viewable by post office 

employees. The answers to such questions will likely continue to develop along with 

technological changes and people’s changing responses to them.  

 

The situation would be different if the manipulated image is sent to someone else too. If a 

defamatory image-manipulation is e-mailed to someone besides the image-subject, the sender 

could be liable for defamation as a publication has occurred. But if the manipulated image sits 

                                                           
53 Huth v Huth [1915] 3 KB 32 (CA) at 39-40 per Lord Reading CJ. This principle is discussed in Cheer, above 

n 2, at 876. 

54 Huth v Huth, above n 53, at 42; Cheer, above n 2, at 876. 

55 Huth v Huth, above n 53. 

56 Cheer, above n 2, at 876. 

57 Wishart v Murray, above n 33, at [74]. 

58 See Sellman v Slater [2017] NZHC 2392, [2018] 2 NZLR 218 (HC) at [23]-[28], [35]-[40]. Publication may be 

disproved by showing an online post has not been accessed. At [39]. 

59 Ursula Cheer states that the same analysis as for telegrams and postcards “is probably true of communication 

by fax” but notes “Query a communication by email.” Cheer, above n 2, at 876 & n 246. 

60 See “Gmail messages ‘read by human third parties’” (3 July 2018) BBC <www.bbc.com>.  
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on the creator’s computer screen and it is seen by a casual passer-by, that is not considered 

actionable publication.61 This would be similar to a butler opening an envelope and viewing 

the contents without permission. 

 

As mentioned in Chapter 1, this thesis does not engage with liability for actors besides the 

initial creator and disseminator of manipulated images. Other issues outside this thesis’s scope 

include hyperlinking, liability for third party acts, and liability of internet service providers and 

search engines.62 With secondary disseminators, repetition or republication of a defamatory 

statement can constitute a new publication that creates a new cause of action.63 This could 

occur when a manipulated image is tweeted and then retweeted. In such cases defamation law 

regarding repetition and republication would need to be followed.64 It has been noted that New 

Zealand cases on such secondary-disseminator issues “indicate a reluctance to create 

exceptions to the existing law for the internet”.65  

 

Even with initial dissemination there can be multiple defendants. When a newspaper publishes 

defamatory material, it creates a series of publications: author to publisher, publisher to printer, 

and publication to the general public. Each of these can be a separate tort of defamation with 

all actors jointly liable.66 This could result in multiple potential defendants for a single 

defamatory image-manipulation published in a newspaper. There are also rules governing 

claims when multiple defamatory publications are made independently of each other.67 This 

                                                           
61 See Cheer, above n 4, at 62 & n 304. 

62 The question of whether New Zealand defamation law allows for liability by hyperlinking and internet service 

providers has been described as unclear.  Cheer, above n 4, at 62, 64. For a detailed discussion of such secondary-

dissemination issues, see Susan Corbett “Search Engines and the Automated Process: Is a Search Engine Provider 

‘a Publisher’ of Defamatory Material?” (2014) 20 NZBLQ 200; Cheer, above n 4, at 62-66; Rosemary Tobin 

“Publication and Innocent Dissemination in the Law of Defamation: Adapting to the Internet Age” (2016) 27(1) 

NZULR 102; Cheer, above n 2, at 876-883, 885-886.  

63 Cheer, above n 2, at 883.  

64 The initial publisher can be liable if the repetition or republication was foreseeable as the natural and probable 

consequence of the initial publication. The plaintiff may sue regarding the republication but the defendant may 

prove a former legal action in mitigation of damages per Defamation Act 1992, s 31. For more detail see Cheer, 

above n 2, at 884 & n 312; Wishart v Murray, above n 33, at [50]-[53]. 

65 Cheer, above n 2, at 879. 

66 At 875-876. Those who may be liable include the newspaper company, editors and reporters. The newspaper 

company may be sued even if the creator of the defamatory material was not employed: for example, if the creator 

wrote a letter to the editor. Cheer, above n 4, at 59, citing Willy v Fairfax New Zealand Ltd HC Wellington CIV-

2008-085-1429, 22 July 2009. 

67 When multiple defamatory publications are made independently of each other, each publisher is only liable for 

damage done by its own publication. However, if the publications (although independent) have the same or similar 

defamatory effect and harm was caused as the joint consequence of all or a number of them, each is liable for the 
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latter situation is unlikely to apply to image-manipulations, since multiple defendants are 

unlikely to have independently created the exact same manipulated image.  

 

 

1.4.  Selected defences  

First, it important to recognise what is not a defence to defamation. A defendant’s lack of 

intention to defame is not in itself a defence, as highlighted by the Cassidy case.68 The fact that 

the plaintiff’s intent was humorous is not a defence.69 The question is not the plaintiff’s intent 

but whether the relevant reasonable person would view it as defamatory. A disclaimer could 

be a defence but not necessarily: it will depend on the facts of the case.70 As discussed above, 

a disclaimer or denial could serve as the ‘antidote’ in terms of the ‘bane and antidote’ doctrine 

but its effect on the hypothetical reasonable person depends on the overall context.  

 

An apology is not itself a complete defence, although it may be relevant for a negotiated 

settlement71 and in a legal action will be considered in mitigation of damages.72 In the Thode 

case73 the radio station broadcast an apology two days after the hoax call, following 

communication with the plaintiff’s lawyer. When Thode subsequently brought an action, the 

court noted that “it was a full retraction and apology in the plaintiff's terms directed at the same 

audience … and must have gone some considerable distance in meeting the plaintiff’s 

concerns.”74  In several instances of image-manipulation, there was an apology and the image-

subject did not bring a legal action. Examples include the Tamahori head-swap and the Stan 

Lay scenario, both discussed below. Thus while not a defence per se, an apology may help 

avoid a legal dispute. However, an apology may be interpreted as an admission of liability and 

may later make other defences impossible.75  

                                                           
whole of the indivisible harm. Television New Zealand Ltd v Ah Koy [2002] 2 NZLR 616 (CA) at [31]. For further 

discussion see Cheer, above n 2, at 884. 

68 Cassidy, above n 10, at 352, 354 per Russell LJ.  

69 See Cheer, above n 4, at 27. 

70 At 45. 

71 At 211. For further details, see 211-213. 

72 Defamation Act 1992, s 29(a). 

73 Thode, above n 24. 

74 At 18. As detailed above, the court also found that on their natural and ordinary meaning, the hoax call’s words 

would not convey a defamatory meaning to an ordinary reasonable listener. 

75 Such as the truth defence. See Cheer, above n 4, at 212-213. 
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Having considered what is not a defence, we can now turn to the recognised defences for 

defamation. There are several such defences: consent,76 truth,77 innocent dissemination,78 

honest opinion,79 privilege80 and public interest.81  Four of these defences are particularly 

applicable to unconsented manipulated images: consent, truth, honest opinion, and public 

interest. These four defences will now be examined in detailed.  

 

 

1.4.1.  Consent 

It is a defence that the plaintiff consented to the relevant publication.82 Consent can be either 

verbal or written, and is valid if not withdrawn before publication.83 The consent must be 

specific to the publication at issue. Accordingly, the consent defence was unavailable in 

connection with a photo of a man holding beer and leaning against a rubbish bin.84 The man 

had willingly posed for this photo on the understanding that it was for tourists’ personal use. 

The photo was in fact published in a book with a caption including the words: “A reveller with 

his Christmas beer supply …”. The scope of his consent did not include the book publication, 

and therefore consent was not a defence to that publication. In Taylor v Beere, a photo of a 

woman and her grandchild was used without consent in a sex instruction book.85 The woman 

had orally and in writing requested the defendant not to publish the photo but he nevertheless 

included it in the book. She won a defamation claim on the basis that publication of the photo 

implied she had consented to its inclusion in such a book. While these two cases involved 

unaltered photos, similar reasoning would apply to altered images. If an image-subject consents 

                                                           
76 Defamation Act 1992, s 22. 

77 Section 8.  

78 Section 21. 

79 Sections 9-12. 

80 There are two types of privilege: qualified privilege (defeated by ill will or improper advantage under s 19 of 

the Defamation Act 1992) and absolute privilege (which does not contain such limits). For absolute privilege, see 

Defamation Act 1992, ss 13-15. Qualified privilege exists by virtue of both common law and statute (see ss 16-

19).  

81 See Durie v Gardiner [2018] NZCA 278, [2018] 3 NZLR 131. 

82 Defamation Act 1992, s 22. 

83 Cheer, above n 4, at 207. 

84 Kirk v AH & AW Reed [1968] NZLR 801 (SC). The claim was permitted to proceed to the jury for determination 

of whether the material was in fact defamatory. 

85 Taylor v Beere [1982] 1 NZLR 81 (CA). 
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to an unaltered source image being disseminated, but what was disseminated was an altered 

version, that is not valid consent for this defence.  

 

The same issue would arise when a subject consents to circulation of a manipulated image but 

only in a particular context. An example is consent to disseminate an altered image among a 

group of friends, but not for dissemination to a wider group or to the general public. The initial 

consent would not be a defamation defence for the wider circulation beyond its scope. This 

reasoning follows a nineteenth century English case, which held that a person who told a group 

of friends about being mistaken for a hangman did not thereby consent to this being published 

in a newspaper.86 A contract could include consent to alter images when a person agrees to be 

photographed or filmed. In such cases, whether a defamation claim can be brought would 

depend on the contractual language.87 Similarly, care should be taken when posting images 

online under Creative Commons licences or other generalised terms and conditions, as these 

may include consent for third parties to download, alter and disseminate material. 

 

 

1.4.2. Truth 

A plaintiff in a New Zealand defamation action does not need to prove that the defendant’s 

statements are false. Defendants have a defence if they prove their statements are true. A 

defendant pleading truth in New Zealand may rely on facts he or she was unaware of at the 

time of publication.88 However, the defendant must respond to the defamatory meanings the 

plaintiff claimed. The defendant cannot suggest alternative meanings in claiming the truth 

defence: the defendant is limited to the defamatory imputations claimed by the plaintiff.89 

 

To obtain this defence, a defendant must prove that the relevant imputations were true or not 

materially different from the truth, or that the publication taken as a whole was in substance 

true or in substance not materially different from the truth.90 As a commentator has noted, this 

                                                           
86 Cook v Ward (1830) 6 Bing 409, 130 ER 1338. 

87 For American examples, see Sharman v C Schmidt & Sons, Inc, 216 F Supp 401 (ED Pa 1963); Carlson v 

Hillman Periodicals, Inc 163 NYS2d 21 (App Div 1957); Russell v Marboro Books 183 NYS2d 8 (Sup Ct 1959); 

Spiegel v Schulmann 604 F 3d 72 (2nd Cir 2010). Note that there are differences between American and New 

Zealand defamation laws: see above n 3.  

88 APN New Zealand Ltd v Simunovich Fisheries Ltd [2009] NZSC 93, [2010] 1 NZLR 315 at [36].  

89 Television New Zealand Ltd v Haines [2006] 2 NZLR 433 (CA) at [55]-[67].  

90 Defamation Act 1992, s 8(3). 
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means that if the defendant fails to establish that one allegation is true, the truth defence may 

still succeed if that allegation is immaterial in the context of the whole publication.91  

 

With image-manipulations, a truth defence could succeed if the defamatory allegation is held 

immaterial in the context of the whole publication. This could occur if the defamatory aspect 

was in the non-altered part of the image. An example is a source photo accurately showing the 

plaintiff pointing a gun at Person A, and subsequently altered to show the target as Person B 

(by replacing A with B in the manipulated version). The fact that the plaintiff pointed a gun at 

someone is true. But the fact that the gun was aimed at B is not true, since the target was in fact 

A. As with much of defamation law, judicial or jury responses to such situations are difficult 

to predict as they would depend on the context. Is either A or B a child? Do their expressions 

suggest it is a joke? What kind of gun is it? Could it possibly be interpreted as a toy gun? What 

is the setting: a shooting gallery or a classroom?  

 

However, in many image-manipulation situations the truth defence is unlikely to succeed. This 

is because by the fact of being altered, an image is not a reflection of true facts. In addition, as 

explained above the defendant must respond to the plaintiff’s pleaded meaning. Imagine a 

manipulated photo showing the plaintiff pointing a gun at someone, whereas in the source 

photo the plaintiff was not holding anything at all. The plaintiff’s pleaded defamatory meaning 

is that she pointed a gun at someone. Here it would be impossible for the defendant to prove 

truth with regard to the plaintiff’s pleaded meaning.  

 

 

1.4.3. Honest opinion 

To obtain the defence of honest opinion, a defendant who authored the relevant material must 

prove that the opinion expressed was the defendant’s genuine opinion.92 The opinion need not 

be reasonable: even a prejudiced or obstinate opinion could receive the defence.93 The relevant 

matter must appear to be opinion—as against fact—to an ordinary reasonable person.94 In 

                                                           
91 Cheer, above n 2, at 918. For case law on ‘not materially different from the truth’ see 916-917. If the defamation 

proceedings are based on only some of the matter in the publication, a defendant may prove any facts contained 

in the whole of the publication. Defamation Act 1992, s 8(2).  

92 Defamation Act 1992, s 10(1). If the defendant was not the author, the relevant rules are in s 10(2). 

93 Mitchell v Sprott [2002] 1 NZLR 766 (CA) at [24]. 

94 At [17], [19]. 
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determining whether a statement is fact or opinion, the publication should be considered as a 

whole and in context.95 If statements of facts and opinion are intermingled, an ordinary 

reasonable reader may have difficulty identifying the opinion-only aspects and may consider 

the entire publication to consist of statements of fact.96  

 

If the material is found to be an opinion, that opinion must be proved to be based on true facts, 

with limited exceptions.97 As the Court of Appeal has explained, referring to s 11 of the 

Defamation Act 1992:98 

 

It must be shown to be an opinion based on facts alleged or referred to in the publication 

which are proved to be true or not materially different from the truth, or it must be based 

on other facts which were generally known at the time of the publication and are proved 

to be true; but the defendant does not need to prove the truth of all the facts which are 

asserted in support of the opinion (s 11). 

 

Unlike the truth defence, the honest opinion defence must be based on facts known to the 

defendant at the time of publication.99 The defence does not fail because the defendant was 

motivated by malice.100 Yet since malice in this context refers to an improper motive, in many 

such cases a court is likely to find that the opinion was not genuinely held.101 

 

Honest opinion can be a difficult defence for defamatory image-manipulations. In many such 

cases it would be difficult to argue that a manipulated image is a genuinely held opinion based 

on true facts. An example will be discussed in detail below. 

 

                                                           
95 Television New Zealand v Haines [2006] 2 NZLR 433 (CA) at [91]. See also Mitchell v Sprott, above n 93, at 

[17]-[18]. 

96 Cheer, above n 4, at 186. 

97 Cheer, above n 2, at 903-905. One exception is honest opinion based on facts in privileged reports. See APN 

New Zealand Ltd v Simunovich Fisheries Ltd, above n 88, at [36]. This has been described as one of defamation’s 

most uncertain aspects. Cheer, above n 4, at 181. Another exception lies in the Defamation Act 1992, s 11. The 

effect of this second exception is that the defendant need only prove relevant facts connected to the opinion. Cheer, 

above n 2, at 906. 

98 Mitchell v Sprott, above n 93, at [22]. 

99 APN New Zealand Ltd v Simunovich Fisheries Ltd, above n 88, at [36].  

100 Defamation Act 1992, s 10(3). There are also no further requirements if the defendant attributes a 

dishonourable, corrupt or base motive to the plaintiff. Defamation Act 1992, s 12. 

101 Cheer, above n 4, at 196. 
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1.4.4. Public interest 

This common law defence exists in New Zealand since 2018. As it developed out of (and 

replaced) the qualified privilege for political discussion, this latter defence will first be 

described before turning to the new public interest defence.  

 

New Zealand courts developed a type of common law qualified privilege for political 

discussion, starting with Lange v Atkinson.102 In that case, the Court of Appeal held that a 

qualified privilege defence exists for generally-published statements about the actions and 

qualities of current, former or future Members of Parliament, so far as those actions and 

qualities directly affect or affected their capacity to meet their public responsibilities.103 

Following a Privy Council appeal, the New Zealand Court of Appeal subsequently held that 

such statements about politicians are privileged only if published on a qualifying occasion, and 

that whether such an occasion exists depends on the publication’s circumstances and context.104  

 

However, the scope of the Lange defence was not clear.105 After Lange, the Court of Appeal 

refused to apply the privilege to allegations of corruption against senior council employees 

disseminated via newspapers.106 The Court found it unnecessary to decide whether the Lange 

defence could apply to local government (as against national) politicians.107 Some subsequent 

High Court judgments expressed willingness to expand the Lange defence beyond politicians’ 

actions and qualities.108 Commentators pointed out that these decisions indicated the Lange 

                                                           
102 Lange v Atkinson [1997] 2 NZLR 22 (HC); Lange v Atkinson [1998] 3 NZLR 424 (CA); Lange v Atkinson 

[2000] 1 NZLR 257 (PC); Lange v Atkinson [2000] 3 NZLR 385 (CA). For a description of this case’s progression 

through these courts, see Cheer, above n 2, at 933-934. 

103 Lange v Atkinson [1998] 3 NZLR 424 (CA) at 428, 467-468. Future politicians falling within this scope are 

“those with immediate aspirations to such office”. Capacity to meet public responsibilities include personal ability 

and willingness. At 468. 

104 Lange v Atkinson [2000] 3 NZLR 385 (CA) at [13], [41].  

105 In 2016 it was stated that “[t]he long-term effects of Lange thus remain unclear.” Ursula Cheer “Defamation” 

in Stephen Todd (ed), The Law of Torts in New Zealand (7th ed, Thomson Reuters, Wellington, 2016) 839 at 930. 

106 Vickery v McLean [2006] NZAR 481 (CA). 

107 At [15].  

108 For example, Osmose New Zealand v Wakeling [2007] 1 NZLR 841 (HC); Dooley v Smith [2012] NZHC 529 

at [148]-[186] (obiter); Durie v Gardiner [2017] NZHC 377, [2017] 3 NZLR 72. But see Karam v Parker [2014] 

NZHC 737. 
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privilege may develop to a more general public interest defence.109 The High Court also 

referred to the importance of such a defence for matters of public interest.110 

 

In the 2018 case Durie v Gardiner111 the Court of Appeal recognised a new public interest 

defence to defamation. In doing so, the Court noted the importance of striking a just balance 

between protection of reputation and freedom of expression.112 To obtain this public interest 

defence there are two requirements: (1) the subject matter of the publication must be of public 

interest; and (2) the communication must be responsible.113 The first element (whether the 

subject matter is of public interest) is not confined to political issues or politicians, and should 

be determined by looking at the publication as a whole.114 As the Court explained:115 

 

to be of public interest the subject matter should be one inviting public attention, or about 

which the public or a segment of the public has some substantial concern because it 

affects the welfare of citizens, or one to which considerable public notoriety or 

controversy has attached. 

 

The plaintiff need not be a public figure for the defence to apply.116 

 

The second element of the defence (whether the communication was responsible) should be 

determined with regard to all relevant circumstances of publication, which may include several 

non-exhaustive factors.117 

                                                           
109 See Cheer, above n 4, at 140-143; Rosemary Tobin and David Harvey New Zealand Media and Entertainment 

Law (Thomson Reuters, Wellington, 2017) at 203. 

110 Durie v Gardiner [2017] NZHC 377, [2017] 3 NZLR 72 at [105], [112]. 

111 Durie v Gardiner [2018] NZCA 278. 

112 At [53]. 

113 At [58]. The Court stated, at [59], that it followed the approach taken in the Canadian Supreme Court decision 

Grant v Torstar Corp 2009 SCC 61, [2009] 3 SCR 640. In the U.K., there is a statutory defence for a statement 

on a matter of public interest if the defendant reasonably believed that publishing the statement was in the public 

interest. See Defamation Act 2013 (UK), s 4.  

114 Durie v Gardiner, above n 111, at [56], [64]. 

115 At [65], citing Grant v Torstar Corp, above n 113, at [99]–[106]. 

116 Durie v Gardiner, above n 111, at [64]. 

117 At [66]-[68]. Relevant factors may include: seriousness of the allegation, degree of public importance, urgency 

of the matter, reliability of any source, whether comment was sought from the plaintiff and accurately reported, 

tone of the publication, and inclusion of defamatory statements which were not necessary to communicate on the 

matter of public interest. Some of these factors were influenced by English and Canadian case law. At [67]. 
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This defence was held to replace the form of qualified privilege recognised in Lange.118 It is a 

stand-alone defence and not part of the qualified privilege rubric.119 The reasoning behind this 

choice was that the public interest defence “arises primarily because of the subject matter of 

the publication—a matter of public interest—and not the occasion on which it is published, as 

in the traditional form”.120  

 

In formulating the new public interest defence, the Court of Appeal highlighted the growing 

influence of online fora. Explaining the need for a responsibility requirement, the judgment 

noted the speed and reach of mass communication, the important role of non-media 

commentators, and “the proliferation of unregulated bloggers and other commentators who can 

be reckless”.121 This aspect also influenced the Court’s decision that:122  

 

in light of new technologies which enable anyone to communicate to the world at large, 

it is a defence that should be available to all who publish material of public interest in any 

medium.  

 

This defence has subsequently been applied by the High Court to statements made by a blogger 

about alleged sexual harassment by a political party leader.123 The availability of this defence 

for those outside the mainstream media is significant for manipulated images as many of them 

are disseminated via social media.  

 

                                                           
118 See Durie v Gardiner, above n 111, at [86]. 

119 At [82], following Grant v Torstar Corp, above n 113, at [88]-[95]. 

120 Durie v Gardiner, above n 111, at [83]. The Court also made rulings on a different defence, reportage, which 

is less relevant to initial dissemination of manipulated images. The Court was unable to agree whether reportage 

(which could serve as a defence to secondary dissemination or repetition) was a defence separate from the new 

public interest defence. Reportage protects publication of an allegation without verification, when the public 

interest is in the fact that the allegation was made rather than its truth. The publisher must make it clear they do 

not subscribe to belief in the allegation’s truth and have not adopted it. The majority of the Court believed 

reportage should not be a separate defence but rather part of the spectrum of the new defence; and is only available 

when “the public interest in the fact of the allegation is overwhelming and so compelling on its own that urgent 

reporting of it is justified without further investigation.” At [76]. A dissenting judge expressed several concerns 

about recognising the reportage defence. The Court unanimously held that reportage was not available in this case 

since a prominent assertion was portrayed not as an allegation but as fact. See [48], [69]-[81], [94], [104]-[114].  

121 At [56]. 

122 At [59]. 

123 Craig v Slater [2018] NZHC 2712. This case is further discussed below.  
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The alleged defamation in Durie also included online material. At issue were allegedly 

defamatory statements about leadership divisions in the Māori Council. The statements were 

broadcast on television and published on a website by Māori Television. On appeal, it was 

common ground that the first element of the defence was satisfied: the subject matter was of 

public interest.124 The key issue on appeal was the second element: whether communication 

could tenably be regarded as responsible. The Court of Appeal ruled that the answer was no, 

with respect to one website publication for the time-period before a response was posted. Due 

to this “fundamental failing”125 in that situation, the public interest defence was not tenable and 

was struck out. Regarding other publications that did contain the response, issues regarding the 

second element of the defence were held properly left for trial.126  

 

An important aspect of the public interest defence for image-manipulation is the type of 

individual falling within the defence’s scope. The Court of Appeal in delineating the defence 

stated that the plaintiff need not be a public figure.127 The Court of Appeal has subsequently 

indicated that statements “bearing on the performance of public functions, powers and duties” 

could be within the public interest defence.128 The High Court has applied the defence when 

the plaintiff had sought election to Parliament and had accepted that most statements would be 

privileged under Lange.129  The High Court has also found that newspaper statements about 

fundraising and governance arrangements for a Korean cultural centre constituted subject 

matter of public interest as they “had attracted significant notoriety and controversy within the 

                                                           
124 Durie v Gardiner, above n 111, at [92]: 

That must be so whether the thrust of the story is described as dissension within the Council as 

argued by Māori TV, or whether the thrust is allegations of wrongdoing impacting on the workings 

of the Māori Council as argued by the appellants. 

125 At [96]. 

126 At [97]-[98]. 

127 At [64]. 

128 Low Volume Vehicle Technical Association Inc v Brett [2019] NZCA 67 at [79]. The statements were regarding 

an incorporated society that had an operating agreement with the New Zealand Transport Authority. The High 

Court had considered there was a qualified privilege analogous to Lange; the Court of Appeal remitted for 

reconsideration based on pleading deficiencies. 

129 See Craig v Slater [2018] NZHC 2712 at [341], [351], [354]. While the public interest defence succeeded for 

statements made during a radio interview and in some blog posts, the High Court granted a declaration that the 

defendants were liable in defamation for two statements in blog posts, both of which related to allegations of 

sexual harassment. 
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Korean community in Auckland.”130 The plaintiff in that case operated a health food business 

and was not a celebrity or politician. Therefore subsequent case law has established that the 

defence can be applied to statements about a range of plaintiffs.131 

 

Could the defence encompass defamation relating to someone’s personal life? At present, 

according to Durie:132  

 

the subject matter should be one inviting public attention, or about which the public or a 

segment of the public has some substantial concern because it affects the welfare of 

citizens, or one to which considerable public notoriety or controversy has attached. 

 

The latter aspect of “considerable public notoriety or controversy” could conceivably include 

celebrity scandals, including those relating to their personal lives. Indeed, since the defence is 

not limited to public figures, it could even include scandals about non-celebrities that are 

sufficiently notorious or controversial to the public. This is quite far removed from the original 

Lange defence: only matters relating to past, present and future politicians directly affecting 

their capacity to meet public responsibilities.133 Even High Court decisions expanding Lange 

required some link with government or public functions. For example, Karam v Parker134 did 

not extend the Lange defence to online comments criticising Karam’s support for a high-profile 

family murder acquittal. Karam’s professional involvements were in rugby and business, not 

politics. With respect to the Lange defence, the judge considered that:135 

 

Plainly, the issue of Mr Karam's involvement in the Bain case does not fall within the 

parameters recognised by Lange v Atkinson as a subject that might attract the requisite 

duty and interest, in the context of a general publication, to create a privileged occasion. 

                                                           
130 Lee v Lee [2018] NZHC 3136 at [180]. However, the public interest defence failed on the second element as 

the journalist had failed to provide an opportunity to comment. As a result, some imputations were defamatory 

while others received truth or honest opinion defences. 

131 See also Chiv v Stuff Ltd [2019] NZHC 767, refusing an interim injunction on the grounds, inter alia, that the 

public interest defence might succeed. The plaintiffs were an accountant and his associated businesses who sued 

regarding an online news article; pleaded meanings included that plaintiffs were being investigated by 

immigration authorities for defrauding students in a training programme.   

132 Durie v Gardiner, above n 111, at [65], citing Grant v Torstar Corp, above n 113, at [99]-[106]. 

133 Lange v Atkinson [1998] 3 NZLR 424 (CA) at 428, 467-468.  

134 Karam v Parker [2014] NZHC 737. 

135 At [207]. The judge went on to state that even if the statements were privileged, the defence would fail on the 

basis of improper advantage under s 19 of the Defamation Act 1992. 
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Under the new public interest defence, however, the subject matter in Karam could fall within 

its scope, especially with respect to notoriety and controversy. It is less clear whether 

celebrities’ or non-celebrities’ personal lives would qualify. This would depend on how the 

courts interpret “considerable public notoriety or controversy”.136 Certainly a direct link to 

politics is no longer needed.  

 

After Durie, if a manipulated image is widely disseminated the public interest defence should 

be examined as the Lange qualified privilege defence no longer exists.  

 

 

2.  Application to Selected Image-Manipulation Scenarios 

 

Defamation by image-manipulation could arise in different ways. There may be a defamatory 

imputation if a reasonable person could believe a manipulated image shows a real-life situation. 

As Lisa Potter notes, a defamatory photograph can damage reputation “not only because of its 

content, but also because of its existence”.137 If it is believed that a manipulated photo depicts 

real life, it can suggest not only that the plaintiff was in that situation but that he was indiscreet 

and lacked the judgment to avoid being photographed in that situation.138 Alternatively, it may 

be clear the image is manipulated but it could be defamatory for a reasonable person to believe 

the plaintiff consented to its publication. Such was the plaintiffs’ reasoning in Charleston 

(unsuccessfully) and in Taylor v Beere (successfully).  

 

The selected scenarios will now be examined as to whether they would constitute defamation 

in New Zealand.  

 

 

 

 

 

                                                           
136 Durie v Gardiner, above n 111, at [65]. 

137 Lisa Byrne Anastasio Potter “Altered Realities: The Effect of Digital Imaging Technology on Libel and Right 

of Privacy” (1995) 17 Hastings Comm & Ent LJ 495 at 515. 

138 See Potter, above n 137, at 515. 
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Pornographic deepfake scenarios 

These videos meets two of the three defamation elements: they were published to someone 

besides the plaintiff and did identify the plaintiff. The main question therefore is whether they 

would be defamatory. 

 

Deepfake scenario A139  

(Clearly-manipulated, clearly no subject consent to disseminate) 

In this scenario the text accompanying the pornographic deepfake is: “I grafted my 

girlfriend’s face onto the female body in the original video, but my girlfriend doesn’t 

know about this.” This seems an even clearer disclaimer than in Charleston that the 

image was manipulated and without consent. Thus if Charleston is followed, there is 

no defamatory imputation that the female subject participated in pornography or that 

she consented to the manipulation. Under this reasoning the requirement of a 

defamatory meaning would be absent. 

 

Deepfake scenario B140  

(Clearly-manipulated, unclear subject consent to disseminate) 

The accompanying text in this scenario is: “I grafted my girlfriend’s face onto the 

female body in the original video.”  The elements of a New Zealand defamation action 

would likely be satisfied. Regarding defamatory meaning, as Ursula Cheer has noted: 

“[a]llegations suggesting that a female is promiscuous have always been 

defamatory.”141 Unlike in Charleston, there is no textual indication that the subject did 

not know about the image. Therefore there is a possible defamatory imputation that the 

girlfriend consented to her image being manipulated for pornographic purposes. No 

defences appear to apply. 

 

 

 

 

 

                                                           
139 See Chapter 3, Scenario A.1. 

140 See Chapter 3, Scenario B.1. 

141 Cheer, above n 4, at 30.  
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Deepfake scenario C142 

(Ambiguously-manipulated) 

In this scenario there is no contextualising text, so viewers may believe it is a real-life 

video of the ‘girlfriend’ and ‘boyfriend’ engaging in sexual intercourse. It may also 

leave open the imputation that they both consented to it being posted online. Similarly 

to the previous scenario, this could be defamatory. Again, no defences seem to apply. 

 

Examining all these three deepfake scenarios, the success of a defamation action seems likelier 

if there is no disclaimer indicating it was a manipulated video or that the subject gave consent.  

 

 

Other Category A scenarios  

(Clearly-manipulated, clearly no subject consent to disseminate) 

In these scenarios it is not only clear that the image is manipulated but also that the subject did 

not consent to its dissemination. A disclaimer to this effect (either by text or by context) may 

avoid a finding of defamation by being an ‘antidote’ to the ‘bane’. This was seen above with 

the first deepfake scenario, and can also be seen in the following scenarios.  

 

Hustler-Cupp scenario143 

The text accompanying this image criticised the subject’s anti-abortion views as “dumb 

ideas” and that “[p]erhaps the method pictured here is Ms. Cupp’s suggestion for 

avoiding an unwanted pregnancy.” Directly below this text was a clear disclaimer that: 

 

[n]o such picture of S.E. Cupp actually exists. This composite fantasy picture is 

altered from the original for our imagination, does not depict reality and is not to 

be taken seriously for any purpose. 

 

This scenario is different from the pornographic deepfakes analysed above as the 

intended purpose seems to include ridiculing the subject in relation to her political 

views. It is therefore not just sexualising the subject (as in the pornographic deepfakes), 

                                                           
142 See Chapter 3, Scenario C.1. 

143 See Chapter 3, Scenario A.2. 
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but sexualising her and also criticising or ridiculing something non-sexual about her. 

Given the lack of reported New Zealand judgments directly on this issue, it could be 

helpful to examine similar defamation cases from other jurisdictions.  

 

A similar case arose in Australia,144 where the plaintiff was a female senator who had 

advocated increasing the admission of asylum-seekers to Australia. A magazine 

published a photo of her face superimposed on a female body wearing only underwear 

standing in the door of a motel room. The article text offered to “house the next boatload 

of asylum seekers in the [magazine] office if the senator agrees to a tasteful bikini or 

lingerie shoot for [the magazine].” While the court described the manipulated photo as 

one that “any reader would plainly have realised had been photo-shopped”,145 there was 

no mention of any textual disclaimer similar to Charleston or the Hustler-Cupp 

scenario. The court allowed the following repleaded defamatory imputations to 

proceed: that the plaintiff was not a serious politician; that the plaintiff was a joke; that 

by reason of her political stance she had justifiably exposed herself to the defendant’s 

ridicule; and that being a sex object was the only thing she was good for.146  

 

Similar reasoning has been applied when the subject of a sexualised head-swapped 

photo was a man. In a South African case, teenage schoolboys were held to have 

defamed a deputy school principal via a head-swapped photo.147 The photo showed 

heads of their principal and a deputy principal on the bodies of two sexually suggestive 

naked men, with the school crests superimposed over the genitalia. There was no 

disclaimer but from the appearance of the photo it was obvious that the teachers’ heads 

had been superimposed on others’ bodies.148 The deputy principal brought a legal 

action. A majority of the Constitutional Court affirmed that this constituted defamation, 

                                                           
144 Hanson-Young v Bauer Media Ltd [2013] NSWSC 1306; Hanson-Young v Bauer Media Ltd (No 2) [2013] 

NSWSC 2029. 

145 Hanson-Young v Bauer Media Ltd [2013] NSWSC 1306 at [3]. 

146 Hanson-Young v Bauer Media Ltd (No 2) [2013] NSWSC 2029. 

147 Le Roux v Dey [2011] ZACC 4, 2011 (3) SA 274 (CC). The creator and initial disseminator of the photo was 

a schoolboy who sent it to another student’s cell phone. The second student sent it to another, but the creator asked 

him not to send it to anyone else. Subsequent circulation by other students was by phone and hard copy including 

on the school noticeboard. Three schoolboys involved in the circulation were disciplined by the school and 

performed community service following criminal charges. In response to the deputy principal succeeding in his 

defamation action, the schoolboys were ordered to pay damages and make an unconditional apology. 

148 At [98] per Brand AJ. 
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since in the eyes of a reasonable person “it was aimed at challenging [the plaintiff’s] 

authority through tarnishing his image and diminishing the respect that he enjoyed 

amongst the learners of the school”.149 Another such instance occurred in Australia. On 

a television show, a head-swapped image was shown of a man attempting to have sex 

with a dog with the plaintiff’s head superimposed, in a way that was clearly a photo-

manipulation.150 This was in the context of the plaintiff having previously criticised the 

television station. While the defamatory imputation of bestiality was struck out, other 

defamatory imputations were permitted to proceed, such as that the plaintiff’s 

behaviour was so disgusting that he deserved to be compared to someone who engages 

in bestiality. The case later settled.151  

 

These sexualised manipulations can be contrasted with an Australian case where online 

memes included the subject’s head on a horse’s body and with a skunk on his head.152 

The District Court struck out imputations including that the plaintiff is hideously ugly, 

and referred to Charleston in stating that “[v]iewed as a whole the matter complained 

of is commenting about his [mullet] hairstyle being ridiculous, and this is not the same 

as saying that the plaintiff is ugly.”153  The case later settled.154 The relatively innocuous 

nature of the manipulations can be contrasted with the sexualised ones previously 

discussed. 

 

Having examined these cases from other jurisdictions, let us now return to how the 

Hustler-Cupp scenario could be decided under New Zealand defamation law. The 

                                                           
149 At [115] per Brand AJ. The majority also held that if the defamation claim had failed the plaintiff would have 

won a claim for impairment of dignity. In the minority, two justices held that the image was not defamatory but 

was an infringement of dignity, with the same relief being justified. Two other justices held that neither claim 

should succeed.   

150 Kenny v Australian Broadcasting Corporation [2014] NSWSC 190 at [12], [27].  The phrase “Chris ‘dog 

fucker’ Kenny” featured on the bottom of the manipulated image. At [14].  

151 Cheer, above n 4, at 28 n 97. 

152 Mosslmani by his tutor Karout v Dailymail.com Australia Pty Ltd; Mosslmani by his tutor Karout v Nationwide 

News Pty Ltd; Mosslmani by his tutor Karout v Australian Radio Network Pty Ltd [2016] NSWDC 264. The 

source photo of the subject dancing at a party was posted by the photographer on social media. This was a 

secondary-dissemination case as the subject sued several media defendants for their coverage of the memes, not 

the initial disseminators.  

153 At [108].  

154 Lane Sainty “After A Teen's Mullet Haircut Became A Viral Meme, He Sued For Defamation. Now The Legal 

Battle Is Over” (11 December 2018) Buzzfeed <www.buzzfeed.com>. 
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conclusion is not certain. As with the Australian politician case, a potential defamatory 

imputation is that due to her political views she has justifiably exposed herself to ridicule 

and to being considered a sex object. As with the two cases involving men, the notion 

of deserving sexualised ridicule could also be considered defamatory. On the other hand, 

the ‘antidote’ of the disclaimer in Hustler-Cupp is stronger than that in the other cases. 

Hustler-Cupp had a prominent textual notice that it was a manipulated image, whereas 

the others did not seem to. Whether this scenario would be considered defamatory in 

New Zealand is therefore not entirely certain. 

 

If a court does consider this defamatory despite the disclaimer, Hustler magazine would 

likely argue that it reflected their honest opinion that (as their text stated) “[p]erhaps 

the method pictured here is Ms. Cupp’s suggestion for avoiding an unwanted 

pregnancy.” To obtain the honest opinion defence in New Zealand a disclaimer is not 

necessary.155 Even so, the opinion must be based on true facts, and it is questionable 

whether Hustler could prove this. A judge or jury could also find an improper motive 

of criticising and humiliating a woman, and perhaps also targeting her in this way 

because of her political views. While the defence does not fail due to such an improper 

motive, it could be taken into account to find that the purported opinion was not 

genuinely held. This could be considered an example of criticism that is “so vicious, so 

unreasonable, that no honest person could really believe it”.156  

 

The result therefore would depend on whether the photo, including text contextualising 

it, would be considered defamatory. If it is, an honest opinion defence is available but 

may fail.  

 

 

 

 

 

                                                           
155 Parris v Television New Zealand Ltd HC Christchurch CP138/95, 5 February 1998 at 9. This holding was in 

the context of s 10(2)(a) which deals with when the author is not the defendant but rather the defendant’s employee 

or agent. 

156 Cheer, above n 4, at 190.  
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Kienitz colour-alteration157 

In this scenario an American mayor’s photo was colourised to portray bright, non-skin-

tone colours and printed on clothing along with the words “Sorry for Partying”. The 

context was the mayor’s desire to shut down an annual block party which he had 

previously attended while a university student. This is unlikely to be defamatory. A 

potential defamatory meaning (perhaps under ‘legal innuendo’) is that the mayor is 

disallowing events he had previously participated in. Yet in response the defence of 

truth is likely available. 

 

In the above category of scenarios, the image is clearly manipulated and it is also clear that 

the subject did not consent to its dissemination. As explained, for all these selected scenarios 

the success of a defamation action in New Zealand is either uncertain or unlikely.  

 

 

Other Category B scenarios  

(Clearly-manipulated, unclear subject consent to disseminate) 

In these scenarios too it is clear the image is manipulated. But unlike the previous category, 

a reasonable person who views the image may believe the subject consented to its 

dissemination. Any disclaimer therefore (textual or contextual) would only be that the image 

is not a true image; it would leave open the subject’s consent to disseminate.  

 

Stan Lay scenario158 

A photo of New Zealand Olympian javelin thrower Stan Lay was altered to show the 

javelin he held looking “limp”. This altered photo was used without Lay’s permission 

in an advertisement for a New Zealand impotence clinic. The agency had mistakenly 

believed that the ninety-year-old Lay was dead.  

 

If Lay had been dead at the time of the advertisement, then a defamation action would 

not be possible as the claim does not survive death. As he was alive, a defamation 

claim would have been an option. A possible defamatory imputation is that Lay was 

in fact impotent. Alternatively, that he was not impotent but had consented to his 

                                                           
157 See Chapter 3, Scenario A.3. 

158 See Chapter 3, Scenario B.3. 
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manipulated image being used for that advertisement. This latter meaning is similar 

to the meaning successfully pleaded in the 1931 English case Tolley v Fry.159 That 

case did not involve a photo but rather a drawing: a caricature of well-known amateur 

golfer Tolley used in newspaper advertisements for chocolate. The caricature showed 

Tolley golfing with a packet of chocolate protruding from his pocket alongside a 

caddie holding chocolate packets. Tolley won a defamation action on the basis that 

the caricature indicated he had consented to it and thus “had prostituted his reputation 

as an amateur golf player for advertising purposes”.160  There was uncontradicted 

testimony that an amateur golfer’s willing participation in such an advertisement 

would damage his reputation as an amateur and that he may be asked to resign from 

golf clubs.161 On that ‘legal innuendo’ basis Tolley won the defamation claim. 

Similarly, Stan Lay could succeed on a similar basis that his reputation as an 

Olympian (not professional) athlete would suffer if he was perceived to be using his 

image to advertise impotence clinics.162  

 

 

Tamahori head-swap163 

A newspaper published a head-swapped photo combining the head of (male) film 

director Lee Tamahori and the body of an unidentified (female) performer from 

Wellington. The publication context was to report Tamahori’s arrest in America for 

allegedly soliciting as a prostitute while wearing a dress and wig.  The female body 

portion was taken from a photo in the fashion pages of a different newspaper.  

 

In a defamation action there are two potential plaintiffs: Tamahori and the female 

performer.  

 

                                                           
159 Tolley v Fry [1931] AC 333 (HL).  

160 At 337. 

161 At 338. There was also correspondence suggesting the defendants were aware of the effect of such an 

advertisement on the status of amateur sportspersons. At 339-340, 344-345. 

162 See Cheer, above n 4, at 51 n 245. In New Zealand Tolley v Fry was applied to find ‘legal innuendo’  based on 

perceived consent to publication in Mount Cook Group Ltd v Johnstone Motors Ltd [1990] 2 NZLR 488 (HC) at 

498-499. 

163 See Chapter 3, Scenario B.2. 
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Tamahori could plead a defamatory meaning of the manipulated photo: that he was 

arrested for soliciting wearing a similar dress. There is a need to consider the publication 

as a whole. The caption printed beside the manipulated photo included: “Tamahori was 

said by police to be wearing an off the shoulder black dress at the time of his arrest … 

illustrated by our mocked up image.” The reference to “mocked up image” indicates 

that the photo was a manipulated one, not a true image of Tamahori wearing a dress. 

Following Charleston, an ordinary reasonable reader would be someone who viewed 

this caption. Similarly to Charleston and Thode, the antidote of the caption would likely 

neutralise the bane of the photo.  In addition, the truth defence may apply if the court 

considers the relevant imputation to not be materially different from the truth—if he 

was in fact arrested while wearing a similar dress. 

 

If the plaintiff is the female performer, there is a potentially defamatory meaning that 

she consented to her photographed body to be used in the manipulated image. The 

caption would not be an antidote to this meaning, and may in fact support it. The 

question is whether this is in fact defamatory to the ordinary reasonable person. As noted 

by Ursula Cheer, “she would have to argue that people would think worse of her”.164 If 

she had a reputation for not allowing her photo to be used for such purposes, people 

may have thought worse of her under the ‘legal innuendo’ principle. In contrast, if she 

had a history modelling or making her photos available as stock images, this defamatory 

meaning is arguably absent. Any defamatory meaning here would be less serious than 

in the mis-identification case Attorney-General v Wright165 where the defamatory 

meaning was that the plaintiff was wanted for a criminal offence.  

 

There is an additional issue of whether the plaintiff is sufficiently identifiable to a 

reasonable person for the second element. The performer stated “I recognised the shot 

and particularly the dress.”166 However, the question is not whether the plaintiff 

identifies herself, but whether a reasonable person would be able to. The latter issue is 

uncertain in this case, as academic commentators have recognised.167 More evidence 

                                                           
164 Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 2006) at 3. 

165 Attorney-General v Wright [2007] NZAR 740 (HC). 

166 Smith, above n 164, at 3. 

167 Alan Samson was quoted as stating that “as a performer, her dress and body shape might be recognised”. Ursula 

Cheer was quoted as pointing out that “there’s an identity issue”. Smith, above n 164, at 3.  
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would likely be needed to decide this point. The result of a defamation action for the 

female performer is thus not clear.  

 

For both potential plaintiffs, it is not certain whether the recently-recognised public 

interest defence could apply. The fact of Tamahori’s arrest could satisfy the first element 

as subject matter involving considerable public notoriety or controversy. However, the 

second element of responsible communication could be perceived as absent when such 

a manipulation is used without either person’s consent, even with an acknowledgement 

that it is ‘mocked up’. It is currently unclear how the courts would rule on such an issue. 

 

 

In this category of scenarios, the image is clearly-manipulated but subject consent to 

dissemination is unclear. Among the selected scenarios only the Stan Lay scenario seems 

likely to succeed in a defamation case. In the Tamahori head-swap the female performer 

may have a case depending on further evidence on identifiability and her previous consent 

to use of her photos; with the currently-known facts, however, this is unclear.  

 

 

Other Category C scenarios  

(Ambiguously-manipulated)  

With these scenarios a viewer may erroneously believe that the manipulated image is a real-

life image.   

 

Kerry-Fonda scenario168  

A photo purported to show U.S. Democratic presidential candidate John Kerry with 

actress-activist Jane Fonda at a rally against the Vietnam War. The headline 

accompanying the altered photo was “Fonda Speaks to Vietnam Veterans At Anti-War 

Rally” and the text caption below the photo was:  

 

Actress And Anti-War Activist Jane Fonda speaks to a crowd of Vietnam 

Veterans as Activist and former Vietnam Vet John Kerry (LEFT) listens and 

prepares to speak next concerning the war in Vietnam (AP Photo). 

 

                                                           
168 See Chapter 3, Scenario C.2. 



PhD - S.C.A. Ekaratne 

 
 

221 

 

This was in fact a manipulated photo combining two separate photos of Fonda and 

Kerry. This manipulated photo as circulated in American news media reportedly 

alienated Vietnam War veterans from Kerry’s 2004 presidential campaign. 169  

 

We can examine this situation under New Zealand defamation law, assuming the 

defendant could be identified.170 The likely natural and ordinary meaning of the 

manipulated photo is that Kerry participated in an anti-war rally along with Fonda. 

This is likely in the overall context including the headline and caption. There is no 

disclaimer indicating that it was manipulated. The perceived meaning seemed to have 

lowered Kerry’s reputation in the eyes of some war veterans. The question is whether 

this group is representative of the reasonable person. It could be interpreted as too 

small a group: similar to the idea that it is not defamatory to say that a Mafia member 

is an honest man.171 While the Mafia and war veterans are certainly not analogous, 

defence counsel could argue that war veterans constitute a distinct group with shared 

experiences that non-veterans have not experienced. Some may shun or avoid the 

plaintiff due to this perceived meaning but others may not, and therefore it is possibly 

not a defamatory meaning. The question of whether the natural and ordinary meaning 

of the manipulated photo is defamatory is therefore not clear under New Zealand law. 

(Legal innuendo does not seem relevant here, as the war veterans would not have 

access to any more extrinsic facts than non-veterans.)  

 

This scenario illustrates the difficulties of using defamation to prevent circulation of 

some ‘fake news’ manipulated images. These image-manipulations produce a false 

version of events, but may fail to meet the initial requirement of defamatory meaning.  

 

 

                                                           
169 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in   

“Altered Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>. 

170 For a discussion of defamation by social media in the U.K., U.S.A. and Australia, including examples of 

identifying those behind defamatory posts, see Jennifer Ireland “Defamation 2.0: Facebook and Twitter” (2012) 

17 MALR 53. 

171 See Cheer, above n 4, at 39, citing Myroft v Sleight (1921) 90 LJKB 883, [1921] All ER Rep Ext 841 at 885-

887. 
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Irvine-Talksport scenario172 

A radio station’s promotional leaflet contained a manipulated photo of Formula One 

driver Irvine, showing him holding a portable radio with the station’s logo. The source 

photo had depicted Irvine carrying a mobile phone. Under New Zealand defamation 

law, Irvine could plead a defamatory meaning that he had posed for a photo endorsing 

the radio station or had consented to a photo-manipulation. It is not certain that this 

would be defamatory. In the New Zealand case Taylor v Beere, a woman won a 

defamation claim when a photo of her and her grandchild was used (unaltered) without 

consent in a sex instruction book.173 The defamatory imputation was that she had 

consented to including the photo in such a book. Arguably the manipulated photo in 

Irvine would not damage his reputation to the same extent. Irvine’s manipulated photo 

can be contextually compared with the Taylor v Beere photo. In Irvine, children were 

not involved and there was nothing ‘improper’ about the publication context.  

 

Furthermore, Irvine had previously consented to his image being used to endorse 

products, so the implication that he had done so again would be unlikely to make others 

think worse of him. In fact, a promotional manager in the industry had thought the 

leaflet was authorised by Irvine and had therefore called Irvine’s manager to offer 

congratulations for negotiating an endorsement deal.174 This is unlike the circumstances 

in Tolley v Fry where the plaintiff was an amateur who had not endorsed products 

previously. 

 

Therefore, Irvine would likely not win a defamation claim even though he successfully 

established passing off. His prior commercial use of his image—which aided his 

passing off claim—is exactly what would diminish the success of a defamation claim. 

As commentators have noted, in such situations:175  

 

Defamation has limited use because it does not protect against the appropriation 

and exploitation of one’s personality, unless such use has resulted in damage to 

                                                           
172 See Chapter 3, Scenario C.4. 

173 Taylor v Beere [1982] 1 NZLR 81 (CA). 

174 Irvine v TalkSport Ltd [2003] EWCA Civ 423, [2003] 1 WLR 1576 at [21], [23].  

175 Jeremy Blum and Tom Ohta “Personality disorder: strategies for protecting celebrity names and images in the 

UK” (2014) 9(2) J of Intellectual Property Law & Practice 137 at 143. 
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reputation. Furthermore, in the majority of cases, third parties wishing to ‘free-

ride’ on a celebrity’s image do so by relying on their positive aspects, rather than 

subjecting them to criticism or ridicule. 

 

 

‘Beautifying’ manipulation 176 

This scenario features a female celebrity’s image being altered for a magazine article 

or advertisement to appear slimmer. This is unlikely to be defamatory, as a defamatory 

meaning would often be absent. Especially if the manipulation is unclear, the subject is 

unlikely to be viewed negatively by others due to their slimmer appearance.  

 

 

Thus, none of the scenarios in this last category are good candidates for a defamation action 

in New Zealand. 

 

 

3.  Benefits in the Image-Manipulation Context 

 

The analysis of scenarios illustrated that many of them will not be successful under defamation 

law. Nonetheless, there are still several benefits of defamation in this context. These benefits 

are next described.  

 

3.1.  Applicability in a variety of contexts 

Unlike the tort of passing off, a defamation claim can be brought regardless of commercial or 

non-commercial context. A photo disseminated by personal social media is no less defamatory 

than the same photo published in a major newspaper. It can therefore be useful for those who 

are not celebrities. Another benefit of defamation law is its applicability to both online and 

offline dissemination of a manipulated image.  

 

3.2.  Image-subject’s ability to bring legal action 

The subject can bring a defamation action. This is a major advantage compared to copyright, 

given that the image-subject is often not the copyright owner.  

                                                           
176 See Chapter 3, Scenario C.5. 
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3.3.  Applicability to image-manipulation outside New Zealand 

When an image is manipulated and disseminated overseas (including online) is it possible to 

bring an action for defamation in a New Zealand court under New Zealand law? The Court of 

Appeal has ruled on a situation where the allegedly defamatory material was on an Australian 

news website.177 The Court assumed, but did not decide, that the place of publication is where 

damage to reputation occurred—which for websites is where the material was downloaded by 

using a web browser.178 The Court did not exercise jurisdiction over the defamation claim in 

that case because there was no good arguable case on the merits. In particular, there was no 

evidence that anyone in New Zealand besides the relevant plaintiff had downloaded the 

allegedly defamatory material. However, in other cases this would allow an action in New 

Zealand if a New Zealand resident (besides the plaintiff) has accessed defamatory material 

online. In such situations New Zealand would be where the material was downloaded via the 

web browser and thus where damage to the plaintiff’s reputation occurred.179  

 

If publication was by newspaper, radio or television, the plaintiff usually need not prove the 

material was accessed by a specific person,180 as it is assumed that such media are accessed by 

many people. While this assumption may be considered reasonable with regard to online 

publications too, the law on this aspect is not clear.181  

 

If the alleged defamation was by e-mail sent to a New Zealander, the action could be brought 

in a New Zealand court. A sender of an e-mail is likely to know the recipient’s residence, either 

by knowledge of the recipient or by the e-mail address, and “may be presumed, therefore, to 

have a degree of knowledge of the jurisdiction and consequential attachment of liability”.182  

 

 

                                                           
177 Nationwide News Pty Ltd v The University of Newlands CA202/04, 9 December 2005.  

178 At [22]-[26].  

179 Ursula Cheer has suggested that the forum conveniens principle applied robustly should be able to determine 

such issues. Cheer, above n 4, at 67, 72. 

180 Nationwide News, above n 177, at [48]. The exception is if the case relies on legal innuendo, in which case a 

person who knew the relevant extrinsic facts must have accessed the material. Cheer, above n 2, at 875. 

181 Cheer, above n 2, at 881; Susan Corbett “Search Engines and the Automated Process: Is a Search Engine 

Provider ‘a Publisher’ of Defamatory Material?” (2014) 20 NZBLQ 200 at 204.  

182 David Harvey internet.law.nz: selected issues (Revised 4th ed, LexisNexis NZ, Wellington, 2016) at [5.56]. 
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3.4.  Statutory remedies such as corrections and retractions 

In addition to damages, declarations and injunctions, the Defamation Act 1992 provides for 

additional remedies that could be useful for manipulated images. These remedies include 

corrections, explanations and retractions.183 In particular, the correction remedy could be useful 

for defamation by image-manipulation. A court could, for example, recommend a ‘fake news’ 

altered image to be ‘corrected’ by means of publishing the unaltered source image.184 It is 

important to recognise that this is a power of recommendation only. If the defendant publishes 

the recommended correction, the defamation action is deemed finally determined and the 

plaintiff is entitled to no other relief or remedy.185 If the defendant fails to publish a 

recommended correction and the plaintiff goes on to win the action, that failure will be taken 

into account when assessing any damages.186 Corrections, retractions and apologies can also 

be made at common law as part of settling the legal dispute.187 

 

 

4.  Limitations in the Image-Manipulation Context 

 

As explained in the previous section, defamation can be an advantageous tool for New Zealand 

plaintiffs attempting to counter altered personal images. On the other hand, there are challenges 

in utilising defamation law in this context including unpredictability, lack of post-mortem 

protection, and in how the publication requirement is defined. 

 

4.1.  Unpredictability 

It has been pointed out that “a defamation proceeding is one of the less predictable court 

actions” due to the vagueness of some defamation rules and the fact that many defamation trials 

are by jury.188 A party to a defamation action has a right to trial by a High Court judge and jury, 

unless the other party makes it appear to the judge that a relevant exception applies.189 If both 

                                                           
183 Defamation Act 1992, s 25-27.  

184 Section 26. The court’s recommendation may include the correction’s content, time of publication and 

prominence, having regard to matters such as the context of the allegedly defamatory publication. Section 27. 

185 Section 26(2). 

186 Section 26(3). 

187 Cheer, above n 2, at 900.  

188 Cheer, above n 4, at 16. 

189 Senior Courts Act 2016, s 16(1). The relevant exceptions in s 16(4) are: 

… if it appears to the Judge before the trial that the trial of the proceeding or the issue will— 
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judge and jury are involved, the judge decides whether material is capable of being defamatory. 

If the judge so determines, the jury decides whether in the circumstances the material was in 

fact defamatory.190 Similarly, for the honest opinion defence the judge decides whether the 

statement is capable of being opinion; and if so the jury determines whether in the 

circumstances it is opinion or fact.191 Both elements of the public interest defence are 

determined by the judge, even in a jury trial.192 

 

In addition to the potential for jury decision-making, there are other aspects of defamation law 

that result in unpredictability. One is the contextual nature of matters such as defamatory 

meaning and the bane and antidote doctrine. Another is whether, and in what form, a harm 

requirement will be applied in New Zealand. Defences such as the public interest defence also 

provide broad discretion to judges. All these factors can make the result of a defamation case 

difficult to predict. 

 

4.2.  Lack of post-mortem protection 

Defamation law only protects those who are alive. Statements about a dead person are not 

actionable.193 If the alleged defamation is directed only towards a dead person, the deceased’s 

family members cannot bring a defamation claim on that person’s behalf. This is so even if the 

alleged defamation occurred while the person was alive; once he is dead, his heirs may not 

bring or continue a defamation action.194 This means that any protection against damage to 

reputation can only be while the person is alive.  

 

 

                                                           
(a) involve mainly the consideration of difficult questions of law; or 

(b) require any prolonged examination of documents or accounts, or any investigation in 

which difficult questions in relation to scientific, technical, business, or professional 

matters are likely to arise, being an examination or investigation that cannot 

conveniently be made with a jury. 

190 Cheer, above n 4, at 18. On the issue of whether the material is capable of being defamatory, party submissions 

and the judge’s ruling must be in the absence of the jury. Defamation Act 1992, s 36. 

191 Television New Zealand Ltd v Haines [2006] 2 NZLR 433 (CA) at [90].  

192 In a jury trial, the judge determines whether both elements of the defence are established based on primary 

facts as found by the jury. Durie v Gardiner, above n 111, at [63]. 

193 Cheer, above n 2, at 858.  

194 Law Reform Act 1936, s 3(1). However, rights of appeal can remain once a verdict is given that includes a jury 

award of damages. See Hagaman v Little [2017] NZCA 447, [2018] 2 NZLR 140.  



PhD - S.C.A. Ekaratne 

 
 

227 

 

4.3.  Lack of liability for dissemination only to plaintiff 

As described above under ‘1.3: Element 3: Is it published?’, communication only to the 

plaintiff will not meet the publication requirement of defamation. For this reason, a plaintiff 

who is the sole recipient of a manipulated image cannot bring a defamation action.  

 

 

5.  Summary and Limitation Analysis  

 

In the context of manipulated images, benefits of defamation law include: 

 Applicability to a broad range of unauthorised uses including both commercial and non-

commercial use; both online and offline use; and regardless of the subject’s celebrity 

status; 

 The image-subject’s ability to bring the action; 

 Statutory remedies such as corrections and retractions 

 

Nevertheless, most of the selected scenarios would not be successful in defamation. The 

pornographic deepfakes would likely be successful, except the first one which is clearly-

manipulated and clearly without subject consent. Among the other scenarios, the only plaintiff 

very likely to win a defamation action is Stan Lay, on the basis of his ‘amateur’ sportsperson 

status. The Hustler-Cupp and Kerry-Fonda scenarios could be defamatory but it is not certain; 

similarly the female performer in the Tamahori head-swap could have a case depending on 

further facts. All other selected scenarios would likely be unsuccessful. 

 

As highlighted by this analysis, defamation law has many limitations in this context. First, 

while the subject can bring the action there is no post-mortem applicability. Second, the 

publication requirement is not satisfied if the manipulated image was sent only to the plaintiff. 

This means that defamation law cannot address emotional harm to the subject’s family (post-

mortem) or to the subject herself if the image is sent only to the subject. In such situations other 

areas of law would need to be considered.  

 

Furthermore, the result of a defamation action may not be predictable due to the contextual 

nature of many aspects. This can be seen particularly in how defamation law treats clearly-

manipulated images. Unlike passing off and injurious falsehood, a defamation action may be 

successful for some clearly-manipulated scenarios even if the subject clearly did not consent. 
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For instance, the Hustler-Cupp scenario would not be successful in either passing off or 

injurious falsehood. With defamation, it is possible but uncertain: the antidote of the textual 

disclaimer may or may not be sufficient to neutralise the bane. In Charleston the antidote was 

held to neutralise the bane. Yet in many circumstances a person may suffer emotional harm 

even if the fact of manipulation is made clear—even if there is an antidote to the bane. This is 

especially likely when the subject is portrayed in a sexualised manner. For instance, S.E. Cupp 

expressed that she was “horrified and disgusted” when she first saw the image even while 

commending Hustler for the honesty of the disclaiming caption.195 

 

Judges deciding defamation cases have acknowledged this issue. In Charleston, Lord Bridge 

stated:196 

 

The plaintiffs must have found this publication deeply offensive and insulting. Many 

people will not only deplore this kind of gutter journalism but will think that the law 

ought to give some redress to the plaintiffs against the publication of such degrading 

faked photographs irrespective of what the accompanying text may have said. I have 

considerable sympathy with this point of view. 

 

In Thode, the New Zealand High Court judge similarly identified this issue:197 

 

… I have considerable sympathy for the plaintiff in this case. … It is understandable that 

upon being acquainted [that in the hoax telephone call] he was described as a thief and 

involved in dishonest dealing, he would be extremely shocked and upset. I can understand 

also that the full retraction and apology broadcast two days later has not been adequate to 

redress that shock and upset. 

 

While Thode did not involve a manipulated image, the idea of unassuaged emotional harm is 

equally applicable to many image-manipulation situations. Thus even the courts have 

recognised that defamation law can sometimes fail to address such situations. Defamation can 

also be unhelpful when the subject’s objection is based on potential harm to other people, such 

as with ‘beautifying’ manipulations. 

                                                           
195 Madeleine Morgenstern “Fake Explicit Image of S.E. Cupp Appears in Hustler” (23 May 2012) The Blaze 

<www.theblaze.com>. 

196 Charleston, above n 14, at 69 per Lord Bridge.  

197 Thode, above n 24, at 11-12. 
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Defamation may also be unhelpful when the harm to the subject is financial. The Irvine-

Talksport scenario is an example. When the defendant uses the plaintiff’s image for 

commercial purposes there may be no reputational damage and therefore no defamation. If the 

plaintiff is a celebrity, passing off may be possible. But as seen in the chapter on passing off, 

this cause of action is a difficult one for non-celebrities to succeed. Imagine a non-celebrity 

(say, a schoolteacher) whose image is downloaded from his social media site, manipulated and 

used in an advertisement. This teacher may not be able to establish passing off due to lack of 

commercial goodwill in his image. He may also not be able to establish defamation if the 

advertisement and related products are relatively innocuous: such as in the Irvine case itself. 

This would be the likely result even if there is no disclaimer. 

 

A different issue arises in the ‘fake news’ context. A manipulated image disseminated widely 

may not be defamatory. The Kerry-Fonda scenario demonstrates this point. Adding an entire 

human image is quite a large change to a source photo containing only one person. Yet it is not 

certain that New Zealand defamation law would provide redress. This shows that defamation 

may not be the best tool to counter some ‘fake news’ manipulated images.  

 

The preceding discussion demonstrates many different contexts in which the aggrieved subject 

of a manipulated image will not be able to rely on defamation law for redress. Courts in several 

jurisdictions have acknowledged these limitations. Given this, and the many limitations 

currently existing in this area, other areas of law would seem be better options for appropriate 

reforms.  

 

Table 6: Limitation analysis for defamation  

 
Applies to both commercial and non-commercial contexts? Yes 

Applies to both online and offline dissemination? Yes 

Applies to images of both celebrities and non-celebrities? Yes 

Post-mortem protection? No 

Applies to dissemination outside NZ? May be possible 

Image-subject can bring legal action/complaint? Yes 

Other major limitations Publication requirement is not 

satisfied if image is sent only to 

plaintiff. 

 

Results can be difficult to predict. 
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CHAPTER 11 

THE HARMFUL DIGITAL COMMUNICATIONS ACT 2015 (‘HDCA’) 

 

1.  The HDCA in the Context of Image-Manipulation 

 

The Harmful Digital Communications Act 2015 (‘HDCA’) was devised as a response to 

cyberbullying.1 The purpose of the HDCA is to:2  

 

(a) deter, prevent, and mitigate harm caused to individuals by digital communications;     

      and 

(b) provide victims of harmful digital communications with a quick and efficient means     

      of redress.  

 

To this end, relevant statutory definitions include the following:3 

 

digital communication— 

(a)  means any form of electronic communication; and 

(b) includes any text message, writing, photograph, picture, recording, or other matter  

      that is communicated electronically 

 

harm means serious emotional distress 

 

individual means a natural person 

 

According to these statutory definitions, human beings (but not companies or other entities) 

may seek redress under the HDCA for digital communications that cause “serious emotional 

distress”. Digital communications need not be in written or visual form: phone calls and 

voicemails are also included.4 As noted above, the statute expressly includes photographs and 

recordings communicated electronically in its definition of “digital communication”. A 

                                                           
1 Ursula Cheer “Abusive and Offensive Communications: the criminal law of New Zealand” provided as part of 

U.K. Law Commission’s Scoping Report on Abusive and Offensive Online Communications (1 November 2018) 

<www.lawcom.gov.uk> at [1.2]. 

2 Harmful Digital Communications Act 2015, s 3. 

3 Section 4. 

4 In Police v Van Deventer [2017] NZDC 8269 the defendant was convicted under s 22 of the HDCA for insulting 

and abusive e-mails, phone calls and voicemail messages to his former partner, including an e-mailed threat to 

send consensually-obtained intimate photos to others. The s 22 offence is detailed later in this chapter. 
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manipulated photo or video communicated electronically could therefore be a “digital 

communication” for purposes of the HDCA. While there is no definition of “electronic” either 

in the HDCA or in the Interpretation Act 1999, the approved agency for civil complaints has 

stated that digital communications include those made using “the internet, email, apps, social 

media or mobile phones”.5  

 

The HDCA addresses both criminal and civil harms resulting from digital communications. 

Online content hosts receive protection from both civil and criminal liability if they comply 

with a statutory complaint and take-down procedure.6 Since the research in this thesis focuses 

on initial dissemination of manipulated images, the rest of this chapter will analyse civil and 

criminal liability under the HDCA with respect to initial dissemination of manipulated photos 

and videos. 

 

 

1.1.  The HDCA’s civil complaints regime 

The civil complaints regime is administered by the approved agency7 Netsafe, which is an 

independent non-profit organisation.8 Statutory functions of the approved agency include 

assessing complaints about harm caused to individuals by digital communications, 

investigating such complaints, and resolving complaints using advice, negotiation, mediation 

and persuasion.9 Netsafe could, for instance, seek voluntary take-downs, but it has no power to 

make orders or otherwise force action.10 

                                                           
5 Netsafe “The HDC Act and Netsafe” (25 November 2016) <www.netsafe.org.nz>. 

6 Harmful Digital Communications Act 2015, ss 23-25. Per s 4, “online content host, in relation to a digital 

communication, means the person who has control over the part of the electronic retrieval system, such as a 

website or an online application, on which the communication is posted and accessible by the user.” Commentary 

has interpreted this to include bloggers and social media account owners who allow comments. Rosemary Tobin 

and David Harvey New Zealand Media and Entertainment Law (Thomson Reuters, Wellington, 2017) at 290. The 

District Court may make orders against online content hosts, including to take down material and to order release 

to the court of an author’s identity. Harmful Digital Communications Act 2015, s 19(2). Similar identity releases 

can be ordered against internet protocol address providers. Section 19(3). For a ruling that Google is neither the 

latter nor an online content host for HDCA purposes, see Vitasovich v Google LLC [2019] NZHC 488. 

7 See Harmful Digital Communications Act 2015, s 7. 

8 Netsafe “About Netsafe” (2018) <www.netsafe.org.nz>. 

9 Harmful Digital Communications Act 2015, s 8(1). 

10 See Cheer “Abusive and Offensive Communications: the criminal law of New Zealand”, above n 1, at [1.2]. 

Netsafe states: “It’s important to note we are not an enforcement agency, therefore it is not our role to reprimand 

or punish people and we cannot force people or online content hosts to do the actions we propose.” Netsafe “Help 

with Bullying & Abuse (1 November 2018) <www.netsafe.org.nz>. 
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If a complaint is not resolved by Netsafe, the complainant may seek redress in the District 

Court.11 In acting under the HDCA, both Netsafe and courts must act consistently with the New 

Zealand Bill of Rights Act 1990, and must also take into account the following ‘communication 

principles’:12 

 

Principle 1 

A digital communication should not disclose sensitive personal facts about an individual. 
 

Principle 2 

A digital communication should not be threatening, intimidating, or menacing. 
 

Principle 3 

A digital communication should not be grossly offensive to a reasonable person in the 

position of the affected individual. 
 

Principle 4 

A digital communication should not be indecent or obscene. 
 

Principle 5 

A digital communication should not be used to harass an individual. 
 

Principle 6 

A digital communication should not make a false allegation. 
 

Principle 7 

A digital communication should not contain a matter that is published in breach of 

confidence. 
 

Principle 8 

A digital communication should not incite or encourage anyone to send a message to an 

individual for the purpose of causing harm to the individual. 
 

Principle 9 

A digital communication should not incite or encourage an individual to commit suicide. 
 

Principle 10 

A digital communication should not denigrate an individual by reason of his or her colour, 

race, ethnic or national origins, religion, gender, sexual orientation, or disability. 

 

Among these, Principle 6 on false allegations is especially noteworthy for manipulated images. 

                                                           
11 See Harmful Digital Communications Act 2015, s 8(5): “If the Agency decides not to take any further action 

on a complaint, it must notify the complainant of the right to apply to the District Court for an order under this 

Act.” A commentator has noted that this gives the impression that the agency need not notify the complainant of 

this right in other situations, such as when the agency takes action but the applicant is unsatisfied with the result. 

Stephanie Frances Panzic “Legislating for E-Manners: Deficiencies and Unintended Consequences of the Harmful 

Digital Communications Act” (2015) 21 Auckland U L Rev 225 at 234 & n 77.  

12 Harmful Digital Communications Act 2015, s 6(2). With respect to making court orders, s 19(6) states that: “In 

doing anything under this section, the court must act consistently with the rights and freedoms contained in the 

New Zealand Bill of Rights Act 1990.” 
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Those who can apply to the District Court include “affected individuals” (who allege that they 

have suffered or will suffer harm as a result of a digital communication); their parents or 

guardians; professional leaders of registered schools (with the consent of an affected individual 

who is a student); and the police (if the digital communication is a threat to an individual’s 

safety).13 The relevant harm is statutorily defined as “serious emotional distress”.14 In the 

image-manipulation context, therefore, persons may apply to the District Court as “affected 

individuals” if they have suffered or will suffer serious emotional distress as a result of a 

manipulated image communicated electronically. An “affected individual” is not statutorily 

defined, but according to commentary need not be a direct recipient of the digital 

communication.15 

 

All the above-mentioned complainants except the police may only apply to the District Court 

if Netsafe has had a reasonable opportunity to assess the complaint.16 Furthermore, under 

s 12(2) for such complainants the court can only grant an order if satisfied that:  

 

(a) there has been a threatened serious breach, a serious breach, or a repeated breach of  

1 or more communication principles; and 

(b)  the breach has caused or is likely to cause harm [i.e. serious emotional distress] to    

       an individual. 

 

This is therefore what a complainant needs to establish in order to obtain judicial redress under 

the civil HDCA regime. If this standard has been established, the District Court may make the 

following orders against a defendant:17 

 

- to take down or disable material; 

- that the defendant cease or refrain from the conduct concerned; 

- that the defendant not encourage any other persons to engage in similar 

communications towards the affected individual; 

                                                           
13 Section 11. The Chief Coroner may also apply for certain orders if a digital communication contravenes the 

Coroners Act 2006. Section 11(2). 

14 Section 4. 

15 Tobin and Harvey, above n 6, at 295. 

16 Harmful Digital Communications Act 2015, s 12(1). The court may refer the matter back to Netsafe, per s 13(2). 

17 Section 19(1). The Court may also make interim orders as provided for in s 18. 
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- that a correction be published; 

- that a right of reply be given to the affected individual; 

- that an apology be published. 

 

The court may also direct orders to apply to third parties that have been encouraged to engage 

in relevant communications, may declare that a communication principle has been breached, 

and may order name suppression.18 Failure to comply with a court order without reasonable 

excuse is a criminal offence.19 However, monetary damages are not available under the 

HDCA’s civil regime. 

 

In making such orders, a court must take into account several factors listed in s 19(5) including 

the context of the communication, whether the communication is in the public interest, and 

whether the communication was intended to cause harm.20 Unlike the criminal offence detailed 

below, intent to cause harm is only one of several factors under the civil regime—not a 

requirement. One of these factors, in s 19(5)(f), is the “the truth or falsity of the statement”. 

The HDCA’s civil regime therefore recognises false material as capable of causing serious 

emotional distress.  

 

                                                           
18 Section 19(4). 

19 Section 21(1). Penalties for a natural person are imprisonment for a maximum of six months or a maximum fine 

of $5,000. A body corporate may be fined a maximum of $20,000. Section 21(2).  

20 The full list of factors the court must consider is in s 19(5), as follows: 

In deciding whether or not to make an order, and the form of an order, the court must take into 

account the following: 

(a) the content of the communication and the level of harm caused or likely to be caused by it: 

(b) the purpose of the communicator, in particular whether the communication was intended to 

cause harm: 

(c)   the occasion, context, and subject matter of the communication: 

(d)   the extent to which the communication has spread beyond the original parties to the   

        communication: 

(e)   the age and vulnerability of the affected individual: 

(f)   the truth or falsity of the statement: 

(g)  whether the communication is in the public interest: 

(h)  the conduct of the defendant, including any attempt by the defendant to minimise the harm  

       caused: 

(i)   the conduct of the affected individual or complainant: 

(j)   the technical and operational practicalities, and the costs, of an order: 

(k)  the appropriate individual or other person who should be subject to the order. 
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Of the few reported judgments decided under the HDCA civil regime,21 none provides 

guidance specific to manipulated images. One case is discussed later in this chapter regarding 

the HDCA’s applicability outside New Zealand.22 In another case the alleged activity including 

a faked pornography website, verbal abuse and plagiarism; however, the complainant’s 

application and affidavit lacked detail and the content of the relevant website was not clear.23 

No relief under the HDCA was granted in that case24 and the nature of the alleged faked 

pornography was not specified. It therefore does not provide useful guidance as to how the 

HDCA could be applied to manipulated images. 

 

The Wensor case25 provides some interpretative guidance, although not directly applicable to 

image-manipulation. The complainant in this case applied to the District Court for an order to 

take down or disable public access to an article on the Stuff website. This article accurately 

reported that the complainant had pleaded guilty to sexual assault offences in Australia. Netsafe 

had determined that there was breach of a communication principle (Principle 1 on disclosing 

sensitive personal facts) and that there was likelihood of harm, but was unable to resolve the 

complaint. In the District Court, the application was dismissed on the grounds that the s 12(2) 

requirements were not met. As noted above, s 12(2) requires a serious or threatened serious 

breach or a repeated breach of a communication principle, and that this breach has caused or is 

likely to cause the statutory level of harm. Here the first requirement of a sufficient breach of 

a communication principle was absent. The court stated:26   

 

                                                           
21 Wensor v Stuff - Fairfax Media [2017] NZDC 979; Gibbons v Izzard [2017] NZDC 21148; Casey v Casey 

[2018] NZDC 25363; Vitasovich v Google LLC [2019] NZHC 488. These cases were identified from relevant 

court judgments available via WestlawNZ, Lexis Advance, New Zealand Legal Information Institute (NZLII) and 

the New Zealand District Court online case database. Of these cases, Casey involved alleged e-mail hacking and 

changing passwords; the judge ruled that the application should proceed on notice. The other cases are discussed 

in this chapter. 

22 Gibbons v Izzard [2017] NZDC 21148. This case is discussed below under ‘4.5: Applicability outside New 

Zealand’. 

23 Vitasovich v Google LLC [2019] NZHC 488 at [4], [11], [14]. 

24 The High Court dismissed an appeal of the District Court’s finding that the s 12(2) requirements were not met, 

and refused to order Google to identify authors of websites since for HDCA purposes Google was neither an 

online content host nor an internet protocol address provider. 

25 Wensor v Stuff - Fairfax Media [2017] NZDC 979.  

26 At [6]. 
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Clearly, Netsafe considered that there had been a simple (that is, not serious) breach of 

only one communication principle and. as such, if accepted by the Court, that would not 

permit the application to be granted. 

 

The court also stated that accurate reporting of court proceedings was a justifiable form of 

expression, referring to the right to free expression in s 14 of the Bill of Rights Act 1990.27 As 

the judge observed:28 

 

While Mr Wensor effectively complains that retaining this article on the website over ten 

years after the offending and nine years after his conviction is unfair and is causing 

difficulties for him as he seeks to obtain good employment, the Harmful Digital 

Communications Act 2015 was surely never designed or intended to provide an effective, 

albeit de facto, means to restrict access to news media reports on Court proceedings no 

matter how long ago they occurred. 

 

The District Court therefore took into account the need to act consistently with the relevant Bill 

of Rights Act provision.29 The court’s reasoning relied on the reporting of accurate 

information, stating: “[c]ertainly, there is no suggestion by Mr Wensor that it is inaccurate and 

indeed he acknowledges that it is not inaccurate.”30 Such reasoning would therefore not apply 

to an unconsented manipulated image—which would not be an accurate depiction of real life. 

This brief thirteen-paragraph judgment did not engage in analysis of the terms “serious breach” 

under s 12(2) or “serious emotional distress” under s 4.  

 

 

 

 

 

 

 

 

                                                           
27 At [8]-[10]. 

28 At [12]. 

29 Harmful Digital Communications Act 2015, ss 6(2), 19(6).   

30 Wensor, above n 25, at [11]. 
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1.2.  The HDCA’s s 22 criminal offence 

Section 22 of the HDCA contains a criminal offence of causing harm by posting a digital 

communication. Section 22(3) provides for penalties of imprisonment and fines.31 A court may 

also award emotional harm reparation under the general criminal sentencing statute.32 In 

addition, the court may order information to be deleted, as in one case where the court ordered 

all images of the victim to be deleted from the defendant’s computer and from any other media 

held by police.33 

 

Section 22(1) provides that: 

 

A person commits an offence if— 

(a) the person posts a digital communication with the intention that it cause harm to a victim;  

and 

(b) posting the communication would cause harm to an ordinary reasonable person in the  

      position of the victim; and 

(c) posting the communication causes harm to the victim. 

 

The offence therefore requires both an intent element and actually causing harm that is 

objectively reasonable. Given that “harm” is defined as “serious emotional distress”,34 this is 

quite a high standard to prove beyond reasonable doubt. Unlike in the civil regime, the s 22 

offence does not mention the court’s need to act consistently with the Bill of Rights Act. 

However, as will be discussed, freedom of expression under the Bill of Rights Act has been 

considered by courts in this context.   

 

                                                           
31 For a natural person, the penalty is imprisonment for a maximum of 2 years or a maximum fine of $50,000. For 

a body corporate, the maximum fine is $200,000. See also Brittin v Police [2017] NZHC 2410, [2018] 2 NZLR 

147 (noting that the primary sentencing guide must be the Sentencing Act 2002). 

32 Sentencing Act 2002, s 32. Emotional harm reparation has been awarded in HDCA s 22 cases: for example,  

Police v Carter [2017] NZDC 6885 (intimate images of victim received from a third party sent to victim’s family 

and friends on Facebook, sentenced to three months’ home detention, 150 hours’ community work and $500 

emotional harm reparation); Police v Irving [2017] NZDC 28981 (consensually-obtained videos of sexual activity 

with former partner and photo of her genitalia uploaded to pornographic website, sentenced to six months’ 

community detention and $3,000 emotional harm reparation). 

33 Police v Burborough [2016] NZDC 22470 at [20]. The case involved a consensually-obtained naked photo of 

a former partner posted on an unspecified social media website. 

34 Harmful Digital Communications Act 2015, s 4. 
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The definitions of “digital communication” and “harm” are the same as for the civil system. 

“Victim” is defined as “the individual who is the target of a posted digital communication”.35 

“Posts a digital communication” is also further defined to include disseminating (or attempting 

to) by means of a digital communication either any information about the victim, whether 

truthful or untruthful; or an intimate visual recording of another individual.36 Therefore, an 

intimate visual recording of any individual would fall under this definition, but any other 

information must be about the victim to be covered. This means that a sexualised photo or 

video of the victim need not meet the statutory definition of “intimate visual recording” as that 

standard only applies to such recordings of another individual. Sexualised photos or videos of 

the victim would be covered as any information about that person, truthful or untruthful.37  

 

                                                           
35 Section 22(4). 

36 Section 4 provides that: 

posts a digital communication— 

(a) means transfers, sends, posts, publishes, disseminates, or otherwise communicates   

by means of a digital communication— 

(i)  any information, whether truthful or untruthful, about the victim; or 

(ii) an intimate visual recording of another individual; and 

(b) includes an attempt to do anything referred to in paragraph (a) 

 

“Intimate visual recording’ is also defined in s 4: 

intimate visual recording— 

(a) means a visual recording (for example, a photograph, videotape, or digital image) that is  

      made in any medium using any device with or without the knowledge or consent of the  

      individual who is the subject of the recording, and that is of— 

   (i)   an individual who is in a place which, in the circumstances, would reasonably be   

expected to provide privacy, and the individual is— 

(A)  naked or has his or her genitals, pubic area, buttocks, or female breasts exposed,  

       partially exposed, or clad solely in undergarments; or 

(B)  engaged in an intimate sexual activity; or 

(C)  engaged in showering, toileting, or other personal bodily activity that involves     

       dressing or undressing; or 

        (ii) an individual’s naked or undergarment-clad genitals, pubic area, buttocks, or female   

              breasts which is made— 

(A) from beneath or under an individual’s clothing; or 

(B) through an individual’s outer clothing in circumstances where it is unreasonable to   

      do so; and 

(b) includes an intimate visual recording that is made and transmitted in real time without  

      retention or storage in— 

         (i)  a physical form; or 

         (ii) an electronic form from which the recording is capable of being reproduced with or    

               without the aid of any device or thing. 

 

Unlike the corresponding definition in Crimes Act 1961, s 216G, the HDCA definition above includes visual 

recordings made both with and without the subject’s knowledge or consent. 

37 See R v Iyer [2016] NZDC 23957, [2017] DCR 82 at [29] (stating that photos of victim wearing underwear 

could be said to convey information about her appearance or body, and also qualify as an intimate visual 

recording). This case and the resulting High Court appeal are detailed later in this chapter. 
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The three elements of the s 22 offence will now be analysed with reference to relevant case 

law. By mid-May 2019, over thirty s 22 prosecutions had resulted in reported judgments.38 

None involved manipulated images. However, some cases dealing with non-manipulated 

images provide useful guidance.   

 

Element (1) requires posting a digital communication with intent to cause harm to the victim, 

per the statutory definitions.  

 

In R v Blackwood, the defendant pleaded guilty to multiple charges against five female victims 

including one charge of the HDCA s 22 offence.39 The HDCA charge was for posting on 

Facebook intimate photos of a young woman that she had sent him via an online dating 

platform. He also sent her photos via Facebook to her sister. As the Court of Appeal noted 

when upholding the sentence of imprisonment, “although there was only one charge of posting 

online, Mr Blackwood carried out the threat in relation to two other victims in addition to [that 

victim].”40 One of the defendant’s messages to this victim was: “have fun with your career 

going down the drain after these photographs get posted”.41 As the High Court judge 

recognised, this showed his awareness of consequences.42 If the charge had been defended such 

language may have been deemed to satisfy the intent element of s 22. 

 

This element was also discussed by the District Court in Police v Te Huna.43 The defendant in 

this case made communications on several unspecified websites. One included an unspecified 

photo of the victim with text referring to the victim as a “walking disease who slept with my 

… partner while we were living apart”.44 Another referred to the complainant as a “skanky 

                                                           
38 As of 15 May 2019, prosecutions against 37 defendants were identified from relevant court judgments available 

via WestlawNZ, Lexis Advance, New Zealand Legal Information Institute (NZLII), and the New Zealand District 

Court online case database. These available judgments do not reflect all cases, since there were reportedly 107 

people convicted of HDCA offences between 2015 and 2018. See Nikki Macdonald “Revenge porn: Is the 

Harmful Digital Communications Act working?” (9 March 2019) Stuff <www.stuff.co.nz>. 

39 R v Blackwood [2018] NZHC 306. The other charges were six charges of blackmail under the Crimes Act 1961, 

s 237(1) and one charge of intimidation under the Summary Offences Act 1981, s 21(1)(a). The intimidation 

charge and one blackmail charge were in relation to the same victim as the HDCA charge. 

40 Blackwood v R [2018] NZCA 215 at [36]. 

41 R v Blackwood [2018] NZHC 306 at [29]. 

42 At [89]. 

43 Police v Te Huna [2018] NZDC 20574. 

44 At [6]. 
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bitch’.45  The communications were not sent directly to the victim or her family. The defendant 

was convicted of the s 22 offence. This is a useful case as the District Court applied the three 

elements of the offence with detailed reasoning. With respect to element (1), intent to cause 

harm, the Court stated:46 

 

The obvious and irresistible inference in my view to be drawn from the posting is that 

you intended to cause [the victim] harm. One only has to look at the content of the posting, 

in my view, to come to that conclusion. At the outset of the posting, you describe what 

you are doing as a warning to all about [the victim]. At the end of the second post you 

say, “I hope in finally revealing this skanky bitch, that I can move on knowing that I have 

blasted her on this home wrecking site. Thanks for reading.” 

 

As in the Blackwood case described earlier, the textual content of the post was used to infer 

intent to cause harm.  

 

 

Element (2) requires that the posting would cause serious emotional distress to an ordinary 

reasonable person in the victim’s position. In making this determination the court may take 

into account any factors it considers relevant, including several statutory factors in s 22(2) such 

as the victim’s age, the extent of circulation, and the context.47 While these factors do not refer 

to the communication principles, as the factors are non-exclusive the principles could be taken 

                                                           
45 At [9]. 

46 At [19]. 

47 In Police v B [2017] NZHC 526, [2017] 3 NZLR 203 at [23] the High Court mentioned that the “permissive 

factors” in s 22(2) were “in the context of whether the post would cause harm to an ordinary reasonable person in 

the position of the complainant.” Therefore these factors are applicable to element (2).  

Per s 22(2): 

In determining whether a post would cause harm, the court may take into account any factors it considers 

relevant, including— 

(a) the extremity of the language used: 

(b) the age and characteristics of the victim: 

(c) whether the digital communication was anonymous: 

(d) whether the digital communication was repeated: 

(e) the extent of circulation of the digital communication: 

(f) whether the digital communication is true or false: 

(g) the context in which the digital communication appeared.   
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into account.48 As with the civil regime, one factor expressly allows the court to consider 

“whether the digital communication is true or false.”49  

 

Te Huna50 provides useful guidance on element (2). The District Court found that even though 

the victim was a sex worker, this was lawful work in New Zealand and an ordinary reasonable 

person in her position would suffer harm as a result of the communications. The Court 

described the communications as follows:51 

 

They are explicit, they are derogatory, they use foul language, they are demeaning and 

cast aspersions on [the victim] of a particularly unpleasant kind. They make reference to 

her as a home wrecker, a slut, a potential carrier of a sexual transmitted disease. They 

make reference to other areas in her life outside her work as a sex worker. They make 

reference to her mother and to her children. I am satisfied that those postings would cause 

harm to an ordinary, reasonable person in [the victim]’s position.  

 

While the Court did not expressly apply the non-exclusive statutory factors in s 22(2), this 

analysis suggests that the “extremity of the language used” factor in s 22(2)(a) was relevant.  

 

The analysis is therefore fact-dependent. For instance, given that a relevant statutory factor is 

whether the communication was repeated,52 posting a new deepfake video of a person every 

day could satisfy this element (2) even if the video’s content is benign.53 

 

 

Element (3) requires that the posting causes serious emotional distress to the victim. This 

element was discussed in R v Iyer.54 Photos of a woman in her underwear were posted by her 

estranged husband on a Facebook account. She was alerted to them by a friend who had been 

sent an invite to view that account. The photos had been taken after the separation and the 

                                                           
48 Tobin and Harvey, above n 6, at 307. 

49 Harmful Digital Communications Act 2015, s 22(2)(f). 

50 Police v Te Huna, above n 43. 

51 At [22]. 

52 Harmful Digital Communications Act 2015, s 22(2)(d). 

53 Curtis Barnes and Tom Barraclough “Perception Inception: Preparing for deepfakes and the synthetic media of 

tomorrow” (17 May 2019) Brainbox Ltd <www.brainbox.institute> at [528]. 

54 R v Iyer [2016] NZDC 23957, [2017] DCR 82. 
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victim did not know how the defendant had obtained them.55 The District Court judge held that 

the s 22 offence was not established. Although elements (1) and (2) had been met, the evidence 

could not establish element (3): that the communication had actually caused the victim serious 

emotional distress.56  

 

Iyer was overturned in Police v B, the first High Court case on s 22.57 The High Court remitted 

the case for retrial as the District Court had erred in not considering unchallenged evidence in 

its totality and in context.58 The High Court went on to offer guidelines for the element (3) 

determination of whether serious emotional distress had actually been caused. The High Court 

noted that the “serious emotional distress” threshold reflected “New Zealand’s ongoing 

commitment to freedom of expression, as affirmed by s 14 of the Bill of Rights Act.”59 This is 

an interesting observation since the s 22 offence does not expressly refer to the Bill of Rights 

Act—unlike the civil regime. The High Court went on to state that the determination of whether 

serious emotional distress had been caused is “part fact, part value-judgment.”60 While 

dictionary definitions and similar offence provisions in other jurisdictions were of little 

assistance,61 the Court mentioned several relevant factors:62  

 

in determining whether serious emotional distress has been caused, I incline to the view 

consideration should be given to obvious factors such as the nature of the emotional 

distress; its intensity; duration; manifestation; and context, including whether a 

reasonable person in the complainant’s position would have suffered serious emotional 

distress.  

 

The High Court judge agreed with the District Court judge that serious emotional distress did 

not equate to mental injury or require an identifiable psychological or psychiatric condition.63 

                                                           
55 Police v B [2017] NZHC 526, [2017] 3 NZLR 203 at [6]. 

56 R v Iyer, above n 54. The District Court found that a separate charge of breaching a protection order was 

established.  

57 Police v B, above n 55, at [2]. 

58 At [43]-[44]. 

59 At [22]. 

60 At [23]. 

61 At [25]. 

62 At [24]. 

63 At [22]. As discussed in Chapter 5, a recognisable psychiatric condition is required for New Zealand tort claims 

for mental injury standing alone. In stating that such a condition is not required under the HDCA, the District 
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In this case the victim’s unchallenged evidence was that she was upset for a long time, stressed, 

frustrated, angry, anxious, and felt medically unfit to work for a few days (though she did not 

recall whether she missed work).64 Her friend who initially saw the photos described the victim 

as “very shocked” and “very depressed”, which the High Court viewed as capable of supporting 

the conclusion as to serious emotional distress.65 The various descriptions of how the victim 

felt must be assessed in totality and in context: including links to apparently pornographic 

websites and the defendant’s previous threats to post photos if the victim did not cancel a 

protection order and stay away from other men.66 The High Court held that this evidence—

considered in totality and in context—was capable of establishing that serious emotional 

distress had been caused.67 All elements of the s 22 offence were therefore met. 

 

The interpretive guidelines laid down in Police v B were subsequently applied by the District 

Court in the Te Huna decision68 discussed above. In finding element (3) to be satisfied, the 

Court in Te Huna referred to Police v B, including the relevant factors to be considered in 

making this determination.69 Evidence included that the victim wanted to die, that her daughters 

ostracised her as they did not previously know she was a sex worker, and wider upset and 

concern.70  

 

Another useful case for element (3) is the Court of Appeal decision Waine v R.71 The defendant 

pleaded guilty to the s 22 offence. He had consensually obtained intimate photos of his former 

partner, and sent her phone-text messages threatening to share them online with her friends and 

family if she did not comply with his sexual demands. The Court of Appeal dismissed his 

appeal against conviction and sentence. As the threat was made by phone-text message it 

qualified as dissemination of information about the victim by a digital communication. While 

                                                           
Court in Iyer noted that the HDCA used the term ‘distress’ instead of ‘mental injury’. R v Iyer, above n 54, at 

[55].  

64 Police v B, above n 55, at [29], [36]. 

65 At [36]. 

66 At [35], [39], [41], [43]. 

67 At [43]. 

68 Police v Te Huna, above n 43. 

69 At [4]. 

70 At [24], [29]-[33].  

71 Waine v R [2017] NZCA 287. 
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the Court of Appeal did not discuss the “serious emotional distress” concept in depth, the Court 

did state the following:72 

 

The purpose of the Act is to prevent the use of digital communications to cause the sort 

of emotional harm and pressure that the victim was subjected to in this case. … This was 

a bad case of digital bullying. The victim was emotional and vulnerable to Mr Waine’s 

text messages. While [defence counsel] submitted the victim was not vulnerable, her text 

responses and the comments made during the course of the restorative justice conference 

support the Judge’s conclusion she was emotionally vulnerable. Further, it is apparent 

from the text exchange that Mr Waine was aware of that and took advantage of it. 

 

Many other s 22 convictions have involved non-manipulated photos and videos depicting 

sexual activity, genitalia, or naked or partially-naked bodies.73 In another case, a non-

manipulated photo of the victim was posted on Facebook with a watermark stating “Want dead, 

not alive. $10,000 reward.”74 There have also been convictions for text-only communications 

(without images). These communications included threats,75 threats combined with racial and 

religious slurs,76 and insulting messages including criminal allegations.77 In yet another case 

the defendant used multiple forms of communication: he sent his former partner insulting and 

abusive e-mails, phone calls and voicemail messages, including an e-mailed threat to send 

consensually-obtained intimate photos to others.78  

 

                                                           
72 At [23]. 

73 For example: Police v Carter [2017] NZDC 6885 (intimate images of victim received from a third party sent to 

victim’s family and friends on Facebook); Police v Irving [2017] NZDC 28981 (consensually-obtained videos of 

sexual activity with former partner and photo of her genitalia uploaded to pornographic website); Police v Kelly 

[2016] NZDC 12912, [2017] DCR 553 (non-consensually-taken photos of former partner showering posted on 

Facebook); Police v Tamihana [2016] NZDC 6749, [2016] DCR 240 (consensually-filmed sexual video of former 

partner and another person sent by Facebook to former partner’s mother); Police v Burborough [2016] NZDC 

22470 (consensually-obtained naked photo of former partner posted on unspecified social media website). 

74 Police v Riordan [2018] NZDC 9510. 

75 For example, Police v Hopkins [2016] NZDC 15579; Police v Bust [2016] NZDC 4391. 

76 R v Johnson [2017] NZDC 15664. 

77 Police v Ellison [2017] NZDC 13464 (Facebook message referring to former partner as “the worst child abuser 

I have ever heard of”  and “a lethal injection of toxicity”); Butler v Police [2017] NZHC 2972 (private Facebook 

message sent to victim of previous indecent assault accusing her of being ugly and a liar); R v Sargisson [2017] 

NZDC 25660 (online messages alleging victim would be prosecuted for sexual offences; defendant pleaded guilty 

to the HDCA s 22 offence and blackmail).  

78 Police v Van Deventer [2017] NZDC 8269. 
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No s 22 judgments were found where what was communicated was a manipulated image within 

the scope of this thesis. This means that we have no s 22 case yet assessing the type of emotional 

harm caused by such digital communications, including balancing such harm with freedom of 

expression. However, Blackwood and Waine illustrate that a defendant can be guilty under s 

22 even if the digitally communicated material was obtained consensually from the victim. It 

is likely therefore that the offence could cover images manipulated without the victim’s 

consent, even if the source image was obtained with consent. Representative scenarios are 

analysed in the next section. 

 

 

 2.  Application to Selected Image-Manipulation Scenarios 

 

As of the relevant date for this thesis, there was no reported judicial guidance for applying the 

HDCA to manipulated images under either the criminal or the civil regime. Yet as the New 

Zealand Law Commission has recognised, manipulated digital images can inflict emotional 

distress.79 In 2012 the Law Commission noted that Netsafe was aware of New Zealand 

instances of such behaviour.80 Moreover, Netsafe’s chief executive has stated that the HDCA 

“wouldn’t differentiate between a real or fake video - someone can be prosecuted if there’s an 

attempt to harm someone.”81 The s 22 criminal offence could accordingly apply to a 

manipulated image if the offence requirements are met. With respect to the civil regime, a 

relevant communication principle must be applicable. 

 

The selected image-manipulation scenarios will now be examined as to whether they would 

both: 

- constitute a s 22 offence; and 

- merit a District Court order under the HDCA’s civil regime.  

 

To aid in examining the scenarios, the HDCA elements analysed in the previous section will 

first be summarised: 

                                                           
79 Law Commission Harmful Digital Communications: The adequacy of the current sanctions and remedies 

(NZLC MB3, 2012) at [2.51].   

80 At [2.51], quoting a submission by Netsafe.  

81 Max Towle “Deepfakes: When seeing is no longer believing” (18 May 2018) Radio New Zealand 

<www.radionz.co.nz>.  
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Criminal offence 

The s 22 offence requires three elements: 

(1) Posting a digital communication (disseminating or attempting to disseminate, by means 

of a digital communication, any information about the victim or an intimate visual 

recording of another individual) with intent to cause harm (serious emotional distress) 

to the victim:  

- The definition of posting a digital communication includes 

disseminating untruthful information about the victim.82 

- Blackwood83 and Te Huna84 are examples of a court finding textual 

messages, in addition to non-manipulated photos, as evidence of intent 

to cause serious emotional distress. From the number of successful 

prosecutions involving non-manipulated sexualised photos, it seems that 

the requisite intent will often be present in such situations. 

(2) Such posting would cause serious emotional distress to an ordinary reasonable person 

in the victim’s position:  

- The court may consider any factors including those listed in s 22(2), one 

of which is whether the digital communication is true or false. 

(3) Such posting causes serious emotional distress to the victim:  

- Evidence regarding this should be considered in totality and in context.85 

Relevant factors have been specified by the High Court.86 Stress, anxiety 

and anger have been considered sufficient for serious emotional distress. 

 

 

 

 

 

 

                                                           
82 Harmful Digital Communications Act 2015, s 4, definition of “posts a digital communication”.  

83 R v Blackwood [2018] NZHC 306; Blackwood v R [2018] NZCA 215. 

84 Police v Te Huna, above n 43. 

85 Police v B, above n 55, at [35], [39], [43]. 

86 At [24]. 
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Civil regime - District Court orders 

The District Court may only grant an order if:87  

 there has been a serious breach, a threatened serious breach, or a repeated breach 

of a communication principle; and 

 the breach has caused or is likely to cause serious emotional distress to an 

individual. 

 

One of the principles, Principle 6, expressly refers to false allegations. The scope of this 

principle is not yet judicially delineated. Commentary indicates it may cover more than 

defamation: for instance, a statement that a living person is dead would be false but not usually 

defamatory.88  

 

In making orders the District Court must take into account the several factors in s 19(5), one 

of which is the truth or falsity of the statement. The District Court must also act consistently 

with the Bill of Rights Act 1990 and must take the HDCA communication principles into 

account.89 An example of the Court considering freedom of expression is Wensor,90 refusing 

to order take-down of accurate reporting of a criminal case.  

 

According to currently-reported case law, there is no judicial definition of a “serious breach” 

(as against a non-serious breach) of a communication principle. There is also no reported 

judicial guidance on what constitutes “serious emotional distress” under the civil regime, 

although case law under the criminal offence could possibly be used for civil cases. An 

alternative is the Canadian standard for mental injury in negligence claims mentioned in 

Chapter 5 (the disturbance suffered must be serious and prolonged and rise above the ordinary 

annoyances, anxieties and fears that come with living in civil society91). However, this standard 

could be seen as higher than the criminal HDCA standard for causing serious emotional 

distress, which considers several factors in totality and context and does not require ‘prolonged’ 

distress. New Zealand courts may not wish to select a civil standard for HDCA serious 

                                                           
87 Harmful Digital Communications Act 2015, s 12(2). 

88 Ursula Cheer “Divining the dignity torts: a possible future for defamation and privacy” in Andrew T Kenyon 

(ed) Comparative Defamation and Privacy Law (Cambridge University Press, Cambridge, 2016) 309 at 324. 

89 Harmful Digital Communications Act 2015, ss 6(2), 19(6).   

90 Wensor v Stuff - Fairfax Media [2017] NZDC 979. 

91 Saadati v Moorhead 2017 SCC 28, [2017] 1 SCR 543 at [37]. 
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emotional distress that is more difficult to satisfy than the criminal standard. Also, criminal 

HDCA case law has distinguished case law on mental injury for tort claims92 based on the 

HDCA’s “serious emotional distress” wording that is also present in the civil regime. 

Accordingly, the discussion below will assume that the HDCA criminal standard for “serious 

emotional distress” will apply in HDCA civil cases, with the understanding that future case law 

may change this. 

 

 

We can now turn to applying the criminal and civil HDCA regimes to the selected scenarios.  

 

Some scenarios cannot be addressed by the HDCA as the dissemination was in print and it 

therefore would not qualify as a digital communication. For these scenarios the analysis will 

nevertheless examine how the HDCA may apply if the same image were disseminated 

electronically. 

 

 

Pornographic deepfake scenarios 

The HDCA could apply to these scenarios as the videos are online. 

 

Deepfake scenario A93  

(Clearly-manipulated, clearly no subject consent to disseminate) 

In this scenario the text accompanying the pornographic deepfake is: “I grafted my 

girlfriend’s face onto the female body in the original video, but my girlfriend doesn’t 

know about this.”  

 

Deepfake scenario B94  

(Clearly-manipulated, unclear subject consent to disseminate) 

The accompanying text in this scenario is: “I grafted my girlfriend’s face onto the 

female body in the original video.”  

 

                                                           
92 See above n 63. 

93 See Chapter 3, Scenario A.1. 

94 See Chapter 3, Scenario B.1. 
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Deepfake scenario C95 

(Ambiguously-manipulated) 

In this scenario there is no contextualising text, so viewers of this deepfake may believe 

it is a real-life video.  

 

Unlike some other areas of New Zealand law, the result under the HDCA would be similar for 

all three of these scenarios, both under the criminal offence and the civil regime. 

  

Criminal offence: The main question is whether element (1) is satisfied: intent to cause 

serious emotional distress. This element could be satisfied in all three deepfake 

scenarios. While the textual commentary in scenarios A and B is not as clear about intent 

as in Blackwood and Te Huna, the fact that the images were deliberately manipulated 

and posted online could contribute to inferring intent. In cases with unaltered sexual 

images, intent was found present when the victim had consented to the image but not to 

its wider distribution. By analogy, therefore, intent could also be established when there 

was no consent at all to any sexual imagery being produced—as in all three deepfake 

scenarios. If intent was established, element (2) would also likely be satisfied as such 

false sexual images would cause serious emotional distress to a relevant reasonable 

person. Element (3) would also be satisfied if the image caused the girlfriend serious 

emotional distress considering the evidence in totality and in context. Following prior 

case law, stress and anxiety could be sufficient: a diagnosed medical or psychiatric 

condition is not necessary. 

 

Civil order: We do not have judicial guidance on relevant communication principles for 

such pornographic manipulated images. Possibilities include Principle 3 (grossly 

offensive to a relevant reasonable person) and Principle 4 (indecent or obscene). 

Principle 6 (a false allegation) may not apply to scenario A as the falsity of the image 

and lack of consent are clear, but this principle could apply to the other two scenarios. 

There is no reported judicial guidance on what constitutes a “serious breach” in this 

context. However, it is quite likely that this type of sexualised deepfake would be 

                                                           
95 See Chapter 3, Scenario C.1. 
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considered as such. If a court is satisfied as to this first requirement, it will likely also 

consider the second to be satisfied: that the breach caused serious emotional distress to 

the woman. This is based on reasoning detailed above under the criminal offence. 

 

An interesting point about this analysis is that all three pornographic deepfake scenarios could 

be addressed under the HDCA: both criminally and civilly. This is because the HDCA 

requirements focus more on serious emotional distress and less on whether there was falsity or 

misrepresentation (although falsity is a factor that can be considered). Therefore the HDCA is 

a particularly good tool for such sexualised manipulations—including for Category A images 

that are clearly manipulated without the subject’s consent. 

 

 

Other Category A scenarios  

(Clearly-manipulated, clearly no subject consent to disseminate) 

As noted previously, clarity about falsity and lack of consent would not immunise a scenario 

from the HDCA. The main question would be the level of emotional distress.  

 

Hustler-Cupp scenario96 

The text accompanying this manipulated photo criticised the subject’s anti-abortion 

views as “dumb ideas” and that “[p]erhaps the method pictured here is Ms. Cupp’s 

suggestion for avoiding an unwanted pregnancy.” Directly below this text was a clear 

disclaimer that “[n]o such picture of S.E. Cupp actually exists. This composite fantasy 

picture is altered from the original for our imagination, does not depict reality and is 

not to be taken seriously for any purpose.” It is not clear whether this image was 

published only in a print magazine or in both print and online. Applicability of the 

HDCA would depend on whether an online version existed. If not, the HDCA cannot 

be used. The following analysis will proceed on the assumption that there was an online 

publication. 

 

Criminal offence: Element (1) is likely satisfied. There are no textual messages as in 

Blackwood and Te Huna showing intent to cause emotional harm. However, there have 

been many successful HDCA prosecutions for disseminating naked and intimate photos. 

                                                           
96 See Chapter 3, Scenario A.2. 
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The ‘revenge’ context of such behaviour automatically suggests an intent to shame or 

humiliate, which also seems present in the Hustler-Cupp scenario given the 

accompanying text about her political views. Factual inquiry into the magazine’s 

decision-making may elicit further intent-related information. Element (2) is likely 

satisfied: a reasonable person in Ms Cupp’s position would suffer serious emotional 

distress. A court may consider any factors in this inquiry, including under s 22(2) the 

falsity of the communication, the context, and the extent of circulation. Element (3) is 

also likely satisfied. The subject stated that “she was horrified and disgusted when she 

first saw the image.” 97 While more evidence of her mental state would be preferable, 

considered in totality and in context this is probably sufficient given case law 

recognising anger and stress. 

 

Civil order: As with the pornographic deepfakes, it is unclear whether a court would 

consider this a ‘serious’ breach of a relevant communication principle, but it is 

respectfully suggested that this is the likely and desired conclusion. Relevant principles 

are Principle 3 (grossly offensive to a relevant reasonable person) and perhaps Principle 

4 (indecent or obscene).  The second requirement would also likely be met: under the 

same reasoning as for the criminal offence, the breach has caused serious emotional 

distress to the subject.  

 

 

Kienitz colour-alteration98 

In this case a mayor’s photo was colourised to portray bright, non-skin-tone colours 

and printed on t-shirts along with the phrase ‘Sorry for Partying’. The context was the 

mayor’s desire to shut down an annual block party which he had previously attended 

as a university student. As the altered version was printed on t-shirts, the HDCA would 

not apply as there was no digital communication. If there was also a digital 

communication:  

 

                                                           
97 Madeleine Morgenstern “Fake Explicit Image of S.E. Cupp Appears in Hustler” (23 May 2012) The Blaze 

<www.theblaze.com>. 

98 See Chapter 3, Scenario A.3. 
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Criminal offence: Unlikely due to lack of intent to cause the subject serious emotional 

distress.  

 

Civil order: Unlike sexualised images, this is not indecent, obscene or grossly offensive. 

It is not a false allegation to suggest the mayor shut down a party that he earlier attended 

(as that is true). The t-shirt is not falsely alleging that the mayor’s face is in fact brightly-

coloured. No other false allegation is likely, and no other communication principle 

appears relevant. Therefore, regardless of any distress felt by the mayor, a civil order is 

not obtainable under the HDCA. 

 

 

Other Category B scenarios  

(Clearly-manipulated, unclear subject consent to disseminate) 

In these scenarios it is clear the image is manipulated but a reasonable person who views it 

may believe the subject consented to its dissemination. Therefore, for the civil regime Principle 

6 relating to false allegations is relevant, as there may be a false allegation that the subject 

consented to a manipulated image being distributed.  

 

Stan Lay scenario99 

A photo of Olympian javelin thrower Stan Lay was altered to show the javelin he held 

looking ‘limp’ and was used in an advertisement for an impotence clinic. This altered 

photo was used without Lay’s permission in an advertisement for a New Zealand 

impotence clinic. The agency had mistakenly believed that the ninety-year-old Lay was 

dead. From the media reports, it is not clear in which formats the advertisement 

containing the altered photo was shown. Assuming it was in electronic format: 

 

Criminal offence: Element (2) may be satisfied as the ordinary reasonable person may 

be considered to feel serious emotional distress in this context. Element (3) is also likely 

met based on the statement: “[a] 1928 Olympian and his family are outraged over [the 

advertisement]”.100 However, element (1) would be lacking. The advertising agency 

                                                           
99 See Chapter 3, Scenario B.3. 

100 “Yes, 1928 Olympian Is Still Alive--and Kicking” Chicago Tribune (online ed, Chicago, 2 August 1996). 
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believed Stan Lay was dead,101 so could not have intended to distress him. There is also 

no evidence that they intended to distress his family. Merely not considering their 

feelings would not be sufficient for the intent element.  

 

Civil order: In this scenario there are several potentially relevant communication 

principles: Principle 6 (a false allegation that Stan Lay consented to publication); 

Principle 3 (grossly offensive to a reasonable person); Principle 4 (indecent or obscene).  

It is difficult to predict exactly how a court would handle this if such a case arose. It is 

suggested that breach of the latter two principles may be considered minimised due to 

the humorous context of the image, but that breach of Principle 6 (false allegation of 

consent to publish) may still stand. If one of these principles is considered seriously 

breached, then the complainant could possibly establish that the breach has caused 

serious emotional distress based on the ‘outraged’ comment. 

 

 

Tamahori head-swap102 

This head-swapped photo combined the head of director Lee Tamahori and the body of 

a female performer. It was published in a newspaper article reporting Tamahori’s arrest 

in America for allegedly soliciting as a prostitute while wearing a dress and wig. The 

caption printed beside the altered photo included: “Tamahori was said by police to be 

wearing an off the shoulder black dress at the time of his arrest … illustrated by our 

mocked up image.” This seems to have been distributed only in a print version so the 

HDCA cannot apply. The following analysis will consider the situation if it had been 

distributed online.  

 

Criminal offence: It is unlikely that element (1) is satisfied as the newspaper did not 

seem to intend to cause any distress to either Tamahori or the Wellington performer. 

Elements (2) and (3) are also likely absent. There is evidence that element (3) would not 

be met with respect to the performer as the head-swap did not seem to cause her serious 

emotional distress. She stated: “I just thought [the fashion photos] were specifically for 

                                                           
101 An agency representative was quoted as saying: “We just assumed because the picture was so old that the 

person in it would have died by now”. “Yes, 1928 Olympian Is Still Alive--and Kicking” Chicago Tribune (online 

ed, Chicago, 2 August 1996). 

102 See Chapter 3, Scenario B.2. 
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what we agreed to use them for. I think it is quite scary the way the media can take 

things and use them for whatever they want.” 103 She also stated regarding the real-life 

Tamahori wearing a dress: “I bet he didn’t look that good”. 104  While we have no 

evidence as to Tamahori’s reaction, compared with the s 22 case law on intimate photos, 

threats and racial slurs, this scenario does not seem to meet the standard of “serious 

emotional distress”. A court may also find that element (2) is not met as a reasonable 

person would not suffer distress to that standard. 

 

Civil order: A potentially applicable communication principle is Principle 6 (a false 

allegation) on the basis that others may think the female performer consented to the 

manipulated image. Principle 3 (grossly offensive to a reasonable person) may also be 

an option but seems unlikely. It is as yet unknown how a court will interpret these 

principles in the context of civil orders, and whether this kind of manipulation would be 

considered a ‘serious breach’ of a relevant principle. Even if this first element is 

satisfied, neither the performer nor Tamahori is likely to establish the second element 

of serious emotional distress, as explained for the criminal offence.  

 

 

In the above category of scenarios, the image is clearly-manipulated but subject consent to 

dissemination is unclear. Among the selected scenarios only Stan Lay appears to have potential 

for redress under the HDCA, and that only under the civil regime. The distinction of the Stan 

Lay scenario as compared to other manipulations will be explained in the chapter summary. 

 

 

 

Other Category C scenarios  

(Ambiguously-manipulated)  

With these scenarios a viewer may erroneously believe that the manipulated image is a real-

life image. Under Principle 6, the false allegation could be that the image is a true image, or 

that the subject consented to distribution of a true image, or both.   

 

                                                           
103 Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 2006) at 3. 

104 At 3. 
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Kerry-Fonda scenario105  

A photo purported to show U.S. Democratic presidential candidate John Kerry with 

actress-activist Jane Fonda at a rally against the Vietnam War. This was in fact a 

manipulated photo combining two separate photos of Fonda and Kerry. The 

manipulated photo first appeared on the news website NewsMax.com and reportedly 

alienated Vietnam War veterans from Kerry’s 2004 presidential campaign.106 As the 

altered photo first appeared on a website, the HDCA would apply. The relevant victim 

or complainant will be considered to be John Kerry as he seems to be the subject most 

harmed by its distribution. Unlike in the real-life scenario, it is assumed that the person 

who initially disseminated the altered image was identified and is the defendant. 

 

Criminal offence: The intended viewers were not the subjects but rather others (war 

veterans). The intent element is questionable here. Did the defendant intend to cause 

serious emotional distress to Kerry, or only to harm his political campaign? Would 

intending to harm his political campaign equate to intending to cause serious emotional 

distress? Elements (2) and (3) may also not be satisfied.  

 

Civil order: A possibly breached communication principle is Principle 6 (a false 

allegation) as the two subjects never in fact appeared together as pictured. If a court 

considered this principle ‘seriously breached’, Kerry could only obtain an order if the 

breach caused him serious emotional distress—which is unclear on the facts.  

 

 

Irvine-Talksport scenario107 

A radio station’s promotional leaflet contained a manipulated photo of Formula One 

driver Irvine, showing him holding a portable radio with the station’s logo. The source 

photo had depicted Irvine carrying a mobile phone. This head-swap seemed to have 

been circulated only in print, but assuming otherwise: 

 

                                                           
105 See Chapter 3, Scenario C.2. 

106 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in “Altered 

Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>. 

107 See Chapter 3, Scenario C.4. 
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Criminal offence: A successful prosecution is unlikely due to absence of element (1), as 

the intent was not to distress Irvine. Elements (2) and (3) would also not be satisfied. 

For element (2), it is unlikely that a reasonable person would be seriously emotionally 

distressed by such non-sexualised, non-violent commercial manipulations. There is also 

no evidence that Irvine felt such distress. He seemed more concerned with the financial 

impact of his image being used. 

 

Civil order: Principle 6 may be breached as Irvine was neither photographed in that way 

nor consented to use of his image. Even if this principle is considered to be ‘seriously 

breached’, there is no evidence that the subject suffered serious emotional distress.  

 

 

‘Beautifying’ manipulation 108 

This scenario features a celebrity’s image being altered for a magazine or advertisement 

purposes to appear slimmer. Assuming such a manipulation was circulated online: 

 

Criminal offence: A successful prosecution is unlikely due to absence of element (1), as 

the intent of such a manipulation is not to distress the subject but rather to attract more 

viewers or consumers. Even if for elements (3) the subject is seriously emotionally 

distressed, element (2) would likely not be satisfied as it is unlikely that a reasonable 

person would be seriously emotionally distressed.  

 

Civil order: Principle 6 may be breached as the image is not a true image of the subject 

and she also did not consent to the changes. Would a court consider this principle to be 

‘seriously breached’? This is as yet uncertain, and may depend on the extent of changes 

made to the subject’s body. Even if so, the subject would need to show that either she 

or another individual suffered serious emotional distress. This would seem unlikely. The 

concern of most such subjects is how other women’s self-esteem may suffer by seeing 

such manipulations—not their own emotional state. While some viewers may suffer 

serious emotional distress, the subject may not be able to establish this for a particular 

image. 

 

                                                           
108 See Chapter 3, Scenario C.5. 
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Thus, none of these Category C scenarios are likely to be addressed under either the civil or 

criminal regime.  

 

 

3.  Benefits in the Image-Manipulation Context 

 

For those situations that fall within the scope of the HDCA, there are several benefits as 

compared with some other areas of law.  

 

3.1.  Applicability in a variety of contexts 

The HDCA is applicable to both commercial and non-commercial contexts. It also applies 

regardless of celebrity/non-celebrity status.  

 

3.2.  Civil and criminal liability 

The HDCA encompasses both a civil regime and a criminal offence. Therefore, the criminal 

justice system can deal with the more serious harms while lower-level situations can go through 

the civil regime.   

 

3.3.  A civil regime that does not require court action 

If utilising the civil regime, a complainant must first seek redress from Netsafe. This affords 

all New Zealanders an opportunity to resolve HDCA issues without the expense of a court 

action. This can be contrasted with many other claims (such as defamation) that do not provide 

for a non-judicial dispute resolution agency. Furthermore, Netsafe’s HDCA services are free 

and confidential.109  

 

3.4.  Ability of image-subject to pursue civil remedies 

Under the civil HDCA regime there is no restriction on the subject taking action, unlike with 

copyright and moral rights.  

 

3.5.  Post-mortem protection under the civil regime 

While no reported cases involving images of deceased persons were found, there does not seem 

to be any restriction on a civil complaint based on a disseminated image (manipulated or not) 

                                                           
109 Netsafe “Help with Bullying & Abuse (1 November 2018) < www.netsafe.org.nz>. 
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of someone who is dead. The District Court may grant an order if there has been a sufficiently 

serious breach of a communication principle, and if that breach has caused or is likely to cause 

serious emotional distress to an individual. As long as these statutory requirements are satisfied, 

there is nothing to indicate that the digital communication must be about someone alive. 

Possible examples are a manipulated photo showing a deceased family member in a sexual 

context (perhaps breaching Principle 3: grossly offensive to a reasonable person) or in a ‘fake 

news’ context (Principle 6: a false allegation). 

 

 

4.  Limitations in the Image-Manipulation Context 

 

Some limitations of the HDCA in this context are as follows. 

 

4.1.  Post-mortem protection under the criminal offence 

Post-mortem applicability of the criminal offence is less simple than for the civil regime. The 

offence requires posting a digital communication. According to s 4:  

 

posts a digital communication— 

(a) means transfers, sends, posts, publishes, disseminates, or otherwise communicates   

by means of a digital communication— 

(i)  any information, whether truthful or untruthful, about the victim; or 

(ii) an intimate visual recording of another individual; and 

(b) includes an attempt to do anything referred to in paragraph (a) 

 

We can see therefore that under (a)(i), a criminal digital communication can include any 

information about the victim, who is defined as “the individual who is the target of a posted 

digital communication”.110 It is assumed that the target, i.e. the victim, must be someone 

currently alive. Otherwise element (3) of the offence would not be met: a post cannot cause 

serious emotional distress to the victim if the victim is dead.  

 

To fall under the s 22 offence, a digital communication that is not about the victim must be 

under (a)(ii): “an intimate visual recording of another individual”. If the digital communication 

is a manipulated image of a deceased person, it must therefore be an “intimate visual 

                                                           
110 Harmful Digital Communications Act 2015, s 22(4). 
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recording”111 of that deceased person. Thus, a sexualised manipulated image of a deceased 

family member, partner or friend may be able to satisfy all three elements of this offence. Other 

types of image-manipulations would likely not be criminal under the HDCA if the subject is 

dead. 

 

4.2.  Requirement of “serious emotional distress” 

As illustrated above by several of the scenarios, the “serious emotional distress” threshold is a 

high one that many image-manipulations will not meet. However, this may be balanced by the 

fact that there are no statutory defences for either civil or criminal liability in the Act. It has 

been recognised that claimants may select the HDCA over other legal actions due to this.112 

 

4.3.  No civil monetary damages  

Monetary damages are not available under the civil HDCA regime. This may be a disadvantage 

for plaintiffs who have suffered financial harm as a result of an unconsented image-

manipulation, or who otherwise desire financial relief. This highlights the fact that the HDCA 

is meant to deal with emotional harms.  

 

4.4.  Inapplicability to hard copy dissemination 

The HDCA only applies to material communicated electronically. It could therefore apply to 

manipulated images disseminated on the internet, by e-mail or social media, or by mobile 

phone. While this would encompass most videos, the HDCA cannot apply to manipulated still 

photos distributed in hard copy. Application of the HDCA can be avoided by altering a photo 

using any means (including electronic) but disseminating it in hard copy format. Even today, 

many schools and universities use hard-copy bulletin boards and many residential areas receive 

printed flyers. A 2019 news story mentioned a naked photo of a student “printed out and posted 

around the school”, resulting in the subject changing schools to escape embarrassment.113 

Similar physical printouts could occur with manipulated photos. These forms of dissemination 

would not be covered by the HDCA.  

 

                                                           
111 Defined in s 4; see above n 36. 

112 Panzic, above n 11, at 240. 

113 Nikki Macdonald “Revenge porn: Is the Harmful Digital Communications Act working?” (9 March 2019) 

Stuff <www.stuff.co.nz>. 
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4.5.  Applicability outside New Zealand  

Under the civil regime, Netsafe states that it can receive complaints if one of the parties is 

based in New Zealand, even if they are here temporarily such as on holiday.114 This suggests 

that a complainant living in New Zealand may seek redress under the HDCA even if the 

offender is overseas.  

 

Yet in practice it can be difficult to obtain relief against overseas persons and entities. This can 

be seen in a judgment under the civil regime: Gibbons v Izzard.115 The defendant had posted a 

photo of the complainant and other content on a U.S.-based website. The parties’ nationalities, 

the nature of material posted, and the nature of the website were not specified in the judgment. 

The victim sought an order requiring the defendant to take the posted material down from the 

website. The defendant accepted the obligation to remove it but was unsuccessful in doing so. 

The District Court ordered the defendant to take all possible steps to take down or disable the 

material, including giving notice to the U.S.-based online hosting service and website.116 The 

Court stated:117 

 

It is accepted that the entities concerned that might have the ability to take down the 

material are based in the United States of America and are not subject to the jurisdiction 

of this Court. Notwithstanding that lack of jurisdiction, the entities concerned are invited 

to be cognisant of the fact that a Court has seen fit to make this order and are thereby 

encouraged to comply with it. 

 

This case highlights the difficulties of removing material from websites not managed by a New 

Zealand entity. The short four-paragraph judgment gives the impression that this website 

allows persons (such as the defendant here) to post material but does not give them full control 

to remove material.  

                                                           
114 The following FAQs are provided by Netsafe on this issue: 

I’m on holiday in New Zealand – can you still help me? 

Yes. Anyone that is in New Zealand can contact Netsafe for help.  
 

What if the person causing me harm is overseas?  

Netsafe can assist with complaints if one of the parties involved is based in New Zealand, for more 

advice please get in touch. 
 

Netsafe “Help with Bullying & Abuse (1 November 2018) <www.netsafe.org.nz>.  

115 Gibbons v Izzard [2017] NZDC 21148. 

116 At [3]. 

117 At [3]. 
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As previously discussed, a District Court may also direct HDCA orders to apply to third parties 

that have been encouraged to engage in relevant communications, may declare that a 

communication principle has been breached, and may order name suppression.118 Ursula Cheer 

has noted that “[s]uch declarations would not bind the hosts of offshore websites, but are 

intended to have symbolic effect.”119 While the District Court may make orders against online 

content hosts and internet protocol address providers,120 the High Court has ruled that Google 

is neither.121  

 

The above discussion was about the civil regime. Regarding the s 22 criminal offence, a case 

suggests that the defendant must be subject to the New Zealand District Court’s jurisdiction at 

the time the digital communication is posted.122  

 

The issue of overseas-based actors may arise more frequently in future cases. As David Harvey 

has stated: “[i]n its enthusiasm to legislate for the new technology, the Legislature seems to 

have overlooked another quality of the digital paradigm—its global reach.”123  

 

 

5.  Summary and Limitation Analysis  

 

This chapter examined the HDCA as a tool for countering unauthorised image-manipulations. 

Benefits of this statute include: 

 

 Applicability to both commercial and non-commercial contexts, and to both 

celebrities and non-celebrities; 

 Availability of both civil and criminal relief; 

 A civil regime that does not require court action and is free at the agency level; 

 Ability of the image-subject to pursue civil remedies; 

 Post-mortem protection in the civil regime; 

                                                           
118 Harmful Digital Communications Act 2015, s 19(4). 

119 Cheer “Abusive and Offensive Communications: the criminal law of New Zealand”, above n 1, at [1.8]. 

120 Harmful Digital Communications Act 2015, s 19(2)-(3). See above n 6 for details. 

121 Vitasovich v Google LLC [2019] NZHC 488, described earlier in this chapter. 

122 Police v Te Huna, above n 43, at [14]: “I am satisfied that you were living in New Zealand and subject to the 

jurisdiction of this Court at the time of the posting of these digital communications.” 

123 David Harvey internet.law.nz: selected issues (Revised 4th ed, LexisNexis NZ, Wellington, 2016) at [4.265]. 
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Like other areas of the law, however, the HDCA has several limitations.  

 

First, a point common to many areas of the law: it may be difficult to receive relief under the 

HDCA if dissemination occurs outside New Zealand. Post-mortem protection under the 

criminal offence is also limited. 

 

The HDCA cannot apply to hard copy dissemination. This would exempt its applicability to 

many scenarios of still photos. A person can avoid liability under the HDCA by ensuring that 

the manipulated photo is only distributed in hard copy. This could be easy to achieve in smaller 

New Zealand communities by pinning a printout on a community bulletin board or dropping 

off papers in postboxes. It is also possible in schools and universities. 

 

The HDCA’s focus on serious emotional distress makes it an especially good tool for countering 

sexualised manipulated images. This was illustrated by analysis of the pornographic deepfakes 

and the Hustler-Cupp scenario. All these would likely result in both criminal and civil liability 

under the HDCA (assuming Hustler-Cupp was available online as well as in print). This is the 

result even for Category A images where it is clear the image is manipulated without the 

subject’s consent. The important question for the HDCA is not the clarity of manipulation but 

the level of emotional distress caused. Other manipulations which could meet this standard 

include those indicating violence or bigotry (such as falsely portraying someone as a Nazi) or 

suggesting illegal behaviour.   

 

However, it can be difficult to use the HDCA to prevent circulation of many other manipulated 

images. For the criminal offence, it can be difficult to show intent to cause serious emotional 

distress. For the civil regime, it is unclear whether a court would consider such images to 

seriously breach Principle 6 or other principles. And for both civil and criminal relief, it may 

be difficult for the subject to show serious emotional distress. This is illustrated by the fact that 

the only other selected scenario that could receive HDCA relief is Stan Lay—and that only 

civil relief. Stan Lay resulted in a different conclusion from the other advertising manipulation 

Irvine-Talksport. The difference is the personal nature of the associated commercial product or 

service. The Stan Lay association is with an impotence clinic, as against a radio station (Irvine). 

This difference results in a higher likelihood of serious emotional distress for the Stan Lay 

subject.  
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The result may be different if such a manipulation occurred to an image of a non-celebrity. Such 

a person, especially if very private about their image, may feel serious emotional distress if their 

manipulated image is featured in an advertisement. A good example is a schoolteacher’s photo 

altered to make it look like he is smoking a cigarette, and used to advertise cigarettes. This 

teacher (purportedly advertising cigarettes) may find it easier to establish serious emotional 

distress than Irvine (a radio station). Context and specific facts are therefore important. 

 

Potential plaintiffs would benefit from judicial guidance on matters such as:  

- What is a “serious breach” of a communication principle?  

- What kind of situations would breach which communication principles: in particular, 

Principle 6?  

- Is the standard for “serious emotional distress” under the civil regime the same as under 

the s 22 criminal offence? (This chapter assumes so based on the statutory language, 

but future courts may rule differently.) 

 

The HDCA’s high threshold of emotional distress perhaps reflects the fact—mentioned at the 

start of this chapter—that this statute was a response to cyberbullying. When viewed from this 

perspective, it is understandable why sexual or threatening image-manipulations are likely to 

fall under the HDCA’s civil regime, but many other types would not.  

 

Table 7: Limitation analysis for the HDCA  

 
Applies to both commercial and non-commercial contexts? Yes 

Applies to both online and offline dissemination? No (only ‘digital’)  

Applies to images of both celebrities and non-celebrities? Yes 

Post-mortem protection? Yes for civil regime; some 

restrictions for criminal offence 

Applies to dissemination outside NZ? Seemingly yes, but practically may 

be difficult  

Image-subject can bring legal action/complaint? Yes 

Other major limitations Many situations will not meet the 

“serious emotional distress” 

threshold 

Other notes Statute contains both a civil regime 

and a criminal offence. Civil regime 

requires initial contact with a free 

confidential service. 
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CHAPTER 12 

MEDIA, BROADCASTING AND ADVERTISING STANDARDS 

 

This chapter addresses the Media Council, Broadcasting Standards Authority and Advertising 

Standards Authority as relevant to unconsented image-manipulation. All three entities have 

complaint procedures which can be seen as advantageous as they are free of charge. Each 

however has limited jurisdiction: to certain media content, broadcasting, and advertising 

respectively. Due to the limited and parallel jurisdictions, this chapter briefly considers each 

entity’s complaint procedures as relevant and provides a summarising table for all three at the 

end.  

 

 

1.  Media Council 

 

1.1.  The Media Council in the context of image-manipulation 

The New Zealand Media Council (formerly the Press Council1) is a self-regulating body with 

voluntary membership. According to its website, the Media Council provides a free and 

independent forum to resolve complaints about the following:2 

 

 Content of newspapers, magazines and periodicals in circulation in New Zealand 

including their websites. 

 Online content of the following broadcasters – TVNZ, Mediaworks, Maori Television, 

Sky Network Television, NZME Radio and Radio New Zealand. 

 Digital sites with news content, including blogs characterised by news commentary, that 

have been accepted as members3 of the Media Council. 

 Classification of Video-on-Demand content of the following providers – TVNZ, RNZ, 

Mediaworks, Maori Television, Lightbox, Netflix, Stuff, and NZME. 

 

                                                           
1 The Press Council was established in 1972. From 2013 to 2016, the Online Media Standards Authority could 

resolve complaints about broadcasters’ online news material, but from 2017 such complaints were dealt with by 

the Press Council. See Rosemary Tobin and David Harvey New Zealand Media and Entertainment Law (Thomson 

Reuters, Wellington, 2017) at 382, 416-417, 426. With this combined jurisdiction, the Press Council is now known 

as the Media Council. 

2 New Zealand Media Council “The New Zealand Media Council” (2019) <www.mediacouncil.org.nz>.  

3 A full list of Media Council members is available on its website. New Zealand Media Council “Membership” 

(2019) <www.mediacouncil.org.nz>. 
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However, complaints about advertising in these fora should be directed to the Advertising 

Standards Authority.4 The Media Council may also decline a complaint if the publication has 

limited readership or the circumstances make it inappropriate for Council resolution.5  

 

A complaint must first be made to the publication. If that complaint is not satisfactorily 

resolved it may be made to the Media Council.6 For complainants who are not personally 

aggrieved, the Council may require written consent from the subject of the complained-of 

material.7 When a complaint is upheld the publication must publish the Council’s adjudication.8 

The Council may direct a right of reply, correction or retraction; and in egregious circumstances 

may unanimously censure a publication.9  

 

Members of the Media Council have agreed to twelve Principles.10 Under Principle 2, 

“[e]veryone is normally entitled to privacy of person, space and personal information”.11 As 

discussed in Chapter 4 it is not yet clear whether this concept of privacy is directly applicable 

to manipulated images disseminated without the subject’s consent. One possibly relevant 

aspect, though, is that complaints have been upheld under this principle when a deceased 

person’s photo has been used (unaltered) for a news story about their death.12 This was on the 

basis of Principle 2’s special consideration for the trauma and grief of the deceased’s family. 

                                                           
4 New Zealand Media Council “The New Zealand Media Council” (2019) <www.mediacouncil.org.nz>.  

5 New Zealand Media Council “Statement of Principles: Scope” (2019) <www.mediacouncil.org.nz>. 

6 New Zealand Media Council “Complaints Procedure” (2019) <www.mediacouncil.org.nz> at [1]-[3].  

7 New Zealand Media Council “Complaints Procedure: Other requirements” (2019) <www.mediacouncil.org.nz> 

at [2].  

8 See New Zealand Media Council “Complaints Procedure: Publication of adjudications” (2019) 

<http://www.mediacouncil.org.nz>. 

9 See New Zealand Media Council “Complaints Procedure: Publication of adjudications”, above n 8, at [8]. 

10 The twelve Principles are: (1) accuracy, fairness and balance; (2) privacy; (3) children and young people; 

(4) comment and fact; (5) columns, blogs, opinion and letters; (6) headlines and captions; (7) discrimination and 

diversity; (8) confidentiality; (9) subterfuge; (10) conflicts of interest; (11) photographs and graphics; 

(12) corrections. New Zealand Media Council “Principles” (2019) <www.mediacouncil.org.nz>. 

11 Principle 2, “Privacy”, in full is as follows: 

Everyone is normally entitled to privacy of person, space and personal information, and these 

rights should be respected by publications. Nevertheless the right of privacy should not interfere 

with publication of significant matters of public record or public interest.  

Publications should exercise particular care and discretion before identifying relatives of persons 

convicted or accused of crime where the reference to them is not relevant to the matter reported.  

Those suffering from trauma or grief call for special consideration. 

New Zealand Media Council “Principles” (2019) <www.mediacouncil.org.nz>. 

12 Rivett v The Press [2016] NZPressC 2487. The photo was sourced from Facebook. 
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This suggests that other Media Council principles could also apply to images of deceased 

persons as well as living persons. However, this aspect is uncertain for those other principles. 

 

Media Council principles that seem especially relevant for image-manipulation are Principles 

1, 11 and 12.13 These three principles will now be examined. 

 

Principle 1 could be relevant for manipulated images as it refers to accuracy and not 

deliberately misleading readers: 

 

1. Accuracy, Fairness and Balance 

Publications should be bound at all times by accuracy, fairness and balance, and 

should not deliberately mislead or misinform readers by commission or omission. In 

articles of controversy or disagreement, a fair voice must be given to the opposition 

view.  

Exceptions may apply for long-running issues where every side of an issue or 

argument cannot reasonably be repeated on every occasion and in reportage of 

proceedings where balance is to be judged on a number of stories, rather than a single 

report. 

 

A principle more specifically targeted to manipulated images is Principle 11: 

 

11.  Photographs and Graphics 

Editors should take care in photographic and image selection and treatment. Any 

technical manipulation that could mislead readers should be noted and explained.  

Photographs showing distressing or shocking situations should be handled with 

special consideration for those affected  

 

Principle 11 is therefore a rare instance in New Zealand of a complaint mechanism specifically 

about manipulated images. 

 

Next, Principle 12 goes on to mention the desirability of error corrections, apologies and rights 

of reply: 

 

                                                           
13 These principles as quoted in this chapter are sourced from: New Zealand Media Council “Principles” (2019) 

<www.mediacouncil.org.nz>. 
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12.  Corrections 

A publication’s willingness to correct errors enhances its credibility and, often, 

defuses complaint. Significant errors should be promptly corrected with fair 

prominence. In some circumstances it will be appropriate to offer an apology and a 

right of reply to an affected person or persons.  

 

All these could be relevant for an unexplained image-manipulation that breaches Principle 11. 

 

According to the preamble, while complainants may use the principles to point to the core of 

their complaints, complainants also “may nominate other ethical grounds for consideration.”14 

In determining complaints the Media Council “will give primary consideration to freedom of 

expression and the public interest.”15 The Council also endorses the principles and spirit of the 

Treaty of Waitangi and Bill of Rights Act.16 

 

In its former iteration, the Press Council has considered a few cases involving image-

manipulation.17 In Air New Zealand v Investigate Magazine the Press Council found that a 

magazine cover photo was misleading and inaccurate.18 This appeared to be a photo of an 

American soldier beside an Air New Zealand jet, illustrating a story (which was untrue) about 

the airline flying American troops to war. The Press Council described the photo as a 

fabrication designed to create a false impression, and noted that readers were unaware that it 

was not a genuine photograph. Despite the inside magazine cover stating “Cover 

montage/DEFENSELINK/News”, the Council stated that “there was no prominent indication 

the image had been manipulated.”19 The Press Council noted that Defenselink was the website 

of the U.S. Department of Defense. The magazine’s brief reference to Defenselink may have 

indicated the source of the soldier image, although this is not certain. 

 

                                                           
14 New Zealand Media Council “Statement of Principles: Preamble” (2019) <www.mediacouncil.org.nz>. 

15 New Zealand Media Council “Statement of Principles: Preamble”, above n 14. The preamble also states: “Public 

interest is defined as involving a matter capable of affecting the people at large so that they might be legitimately 

interested in, or concerned about, what is going on, or what may happen to them or to others.” 

16 New Zealand Media Council “Statement of Principles: Preamble”, above n 14. 

17 No such cases were found among reported decisions of the Media Council or Online Media Standards Authority. 

18 Air New Zealand v Investigate Magazine [2008] NZPressC 2023. The Press Council also upheld complaints of 

inaccuracy relating to the magazine text, and of lack of fairness relating to obtaining a response from the airline. 

The decision did not refer to any numbered principle. 

19 Air New Zealand v Investigate Magazine, above n 18.  
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In another case, a Rugby News cover included a photo of the Prime Minister wearing All Blacks 

kit and standing in front of four All Blacks.20 The cover caption was: “Pack Leader John Key 

- #1 All Black Supporter”. According to the complaint, the cover implied the All Blacks had 

endorsed the Prime Minister and his party, and therefore breached Principles 1 (accuracy) and 

11 (image-manipulation without explanation). The Press Council did not uphold this 

complaint, pointing out that the magazine had in two separate places acknowledged the 

manipulation of the cover photo and had also flagged that it was not an endorsement. (The 

specific wording was not mentioned in the decision.) 

 

It should be noted that the second (All Blacks) case did not seem to be unconsented image-

manipulation as the Prime Minister and participant All Blacks all seemed to have consented to 

the cover. In the first case it was not mentioned whether the soldier featured was aware of the 

manipulated cover; but from the context his consent did not appear to have been sought. 

 

 

1.2.  Applicable scenarios 

As noted at the start of this chapter, the jurisdiction of the Media Council is limited. Many 

social media and personal websites would not fall under its purview. Among the selected 

scenarios, a Media Council complaint could not be made about any of the pornographic 

deepfakes (as they are on a personal website) or the Kienitz colour-alteration (as it was printed 

on t-shirts). The scenarios Irvine-Talksport and Stan Lay would also be exempted as the Media 

Council does not hear complaints about advertising. The remaining selected scenarios will now 

be analysed, imagining they were published by a New Zealand entity in a manner qualifying 

for Media Council complaints. 

 

Hustler-Cupp scenario21 

Accompanying this manipulated photo was the following bolded disclaimer against a 

bright yellow background: 

 

DISCLAIMER: No such picture of S.E. Cupp actually exists. This 

composite fantasy picture is altered from the original for our imagination, 

does not depict reality and is not to be taken seriously for any purpose. 

                                                           
20 Alexander v NZ Rugby News [2014] NZPressC 2387. 

21 See Chapter 3, Scenario A.2. 
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This disclaimer seems sufficient to avoid breaching Principle 11 as the manipulation 

has been noted and explained.  

 

Nevertheless, a complaint on other grounds may be possible as “a complainant may 

nominate other ethical grounds for consideration.” 22 This general provision has been 

utilised for complaints based on bad taste and offensiveness.23 The magazine may 

counter-argue that this is opinion, based on text accompanying this image criticising 

the subject’s anti-abortion views as “dumb ideas” and that “[p]erhaps the method 

pictured here is Ms. Cupp’s suggestion for avoiding an unwanted pregnancy.” Under 

the relevant Media Council principle, for comment and opinion “[t]hough requirements 

for a foundation of fact pertain … balance is not essential”.24  Yet although “[t]he 

principles of accuracy, fairness and balance do not apply to opinion pieces in the same 

way as they apply to news reports … if the opinion is expressed to be based on facts, 

those facts must be accurate.”25 Here there is no evidence of any accurate facts 

regarding S.E. Cupp’s contraceptive views.  

 

For opinions, intent may also be considered. The Press Council upheld complaints 

about a student magazine opinion-piece about suicide, finding there was “a consistently 

irresponsible and malicious purpose” and that “[t]he intention seems to be to inflict hurt 

and scorn”.26 This opinion-piece included phrases such as: “Counsellors typically 

mirror their clientele: losers.” and “the act [suicide] is like their birth: it just happens”. 

Similarly, even if the Hustler-Cupp scenario is considered opinion, its tone and intent 

may lead the Council to consider it offensive and in bad taste.  

 

 

                                                           
22 New Zealand Media Council “Statement of Principles: Preamble”, above n 14.  

23 See Ursula Cheer Burrows and Cheer: Media Law in New Zealand (7th ed, LexisNexis NZ, Wellington, 2015) 

at 877-880. 

24 Principle 5, New Zealand Media Council “Principles” (2019) <www.mediacouncil.org.nz>. 

25 Lauren v Spinoff [2018] NZMediaC 2672.  

26 Various v Craccum [2000] NZPressC 783-787.  The Press Council also upheld a complaint about the other 

article’s introductory headline as “ill-considered”, “ill-advised”, “irresponsible” and “offensive”. 
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Tamahori head-swap27 

This head-swapped photo combined the head of director Lee Tamahori and the body of 

a female performer. It was published in a newspaper article along with a caption 

including: “Tamahori was said by police to be wearing an off the shoulder black dress 

at the time of his arrest… illustrated by our mocked up image.” 28 The reference to 

“mocked up image” indicates that the published photo was not a true image of Tamahori 

wearing a dress. This could be considered a sufficient explanation of manipulation for 

Principle 11 purposes. Such a conclusion is in line with the Rugby News decision, in 

which the Press Council found Principle 11 not breached because the magazine had 

acknowledged manipulation of the cover photo. 29  

 

Yet although the fact of manipulation is clear, the lack of consent to the ‘mock up’ is 

not: particularly as to the female performer. Principle 11 states that “[a]ny technical 

manipulation that could mislead readers should be noted and explained.” While readers 

would not be misled into thinking this was a true image (due to the ‘mocked up’ 

wording), they may be misled to think the subject consented to publishing a 

manipulated version. Would this breach Principle 11? There does not seem to be a 

decision that directly answers this question. With regard to non-manipulated photos, 

the Media Council has ruled that no permission was needed to re-publish Facebook 

profile photos attached to comments made on a newspaper’s Facebook page.30 The 

Council’s view was that photos on an open Facebook page are publicly available absent 

special circumstances;31 so although it is good practice to attempt to contact the person 

it is not necessary to do so. In the Tamahori head-swap the performer’s body image 

was sourced from a fashion photo in another newspaper. This was publicly available—

arguably even more so than Facebook photos—so the Council could find that no 

consent was necessary.  

 

                                                           
27 See Chapter 3, Scenario B.2. 

28 Kristian South “Tamahori Shock New Sex Claims” Sunday News (New Zealand, 5 February 2006) at 1. 

29 Alexander v NZ Rugby News [2014] NZPressC 2387. 

30 Lauren v Spinoff [2018] NZMediaC 2672. The complaint was about breaches of “a number of the Media Council 

principles” which were not specified. The decision refers to principles of accuracy, fairness and balance which is 

Principle 1. Privacy is also mentioned under ‘Ruling Categories’.  

31 For example, under Principle 2 (privacy) those suffering from trauma or grief call for special consideration. See 

Rivett v The Press [2016] NZPressC 2487.  
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The Media Council came to a similar conclusion about a news article that included a 

wedding invitation containing the couple’s names and faces.32 The bridegroom’s 

Principle 11 complaint was based not on manipulation but rather the principle’s 

statement that “[e]ditors should take care in photographic and image selection and 

treatment.” The Council did not uphold the Principle 11 complaint, as “the photograph 

of the wedding invite was within the context of the article.”33 The Council did not 

address the groom’s allegation that he owned copyright in that photo.34 This is the only 

Media Council decision found that mentions ‘copyright’. In its previous form the Press 

Council repeatedly stated that it had no jurisdiction to rule on copyright issues.35 In one 

such decision the Press Council found no breach of its principles when a wedding photo 

from Facebook was used in a news story about an assault on the bridegroom that 

necessitated delaying the wedding.36 Thus, publicly-available non-manipulated photos 

have been published without consent, absent breach of a principle. It may therefore be 

difficult to argue that lack of consent to manipulate a photo breaches a principle in 

scenarios like the Tamahori head-swap. 

 

There is also the question of how identifiable the subject needs to be for a Principle 11 

complaint about a manipulated image. Neither of the two relevant decisions on 

manipulated photos had to deal with this issue. For privacy-related complaints about 

non-manipulated photos, the public (not just the subject) must be able to identify the 

individual.37 With the Tamahori head-swap the public may not be able to identify the 

performer just from her body wearing the dress.  

 

                                                           
32 Jarvandi v The Press / Stuff [2018] NZMediaC 2692. 

33 At [17]. The article was about an Iranian relative’s alleged inability to attend the wedding due to the U.S. travel 

ban. The Media Council also did not uphold complaints based on Principles 1 and 2. 

34 At [10]. The invitation was provided by the relative and photographed by the media entity’s photographer. The 

media entity claimed that the “same image” was available on the groom’s “publicly-accessible website.” At [13]. 

35 For example: Sky TV v New Zealand Herald [2016] NZPressC 2547 at [1] (“As the Council has made clear on 

a number of occasions, it is not in a position to rule on matters of copyright.”); Dawe v Herald On Sunday [2013] 

NZPressC 2343 (“We have no jurisdiction to consider this complaint [of breach of copyright].”); Hemara v Herald 

on Sunday [2011] NZPressC 2173 (“Copyright issues are legal matters and as such are do not fall within the 

jurisdiction of the Press Council.”). 

36 Hemara v Herald on Sunday [2011] NZPressC 2173. The couple claimed to own copyright in the photo. 

37 See Rosemary Tobin “Media Regulation: The Press Council and the Broadcasting Standards Authority” in 

Stephen Penk and Rosemary Tobin (eds) Privacy Law in New Zealand (Thomson Reuters, Wellington, 2016) 243 

at 248. 
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Finally, for the Tamahori head-swap the newspaper editor offered an apology, stating: 

“We endeavour to be as careful as possible and if we have slipped up this time we 

would apologise for any offence caused.”38 This is in line with Principle 12’s reference 

to corrections and apologies. The newspaper has therefore probably defused a potential 

complaint with the apology. 

 

 

Kerry-Fonda scenario39  

This manipulated photo purported to show U.S. Democratic presidential candidate John 

Kerry with actress-activist Jane Fonda at a rally against the Vietnam War. It first 

appeared on the news website NewsMax.com and reportedly alienated Vietnam War 

veterans from Kerry’s 2004 presidential campaign.40 This photo would breach Principle 

11 as the manipulation could mislead and has not been explained. In Air New Zealand 

v Investigate Magazine,41 the statement “Cover montage /DEFENSELINK/News” was 

considered an insufficient explanation that the photo had been manipulated. In the 

Kerry-Fonda scenario there was even less of an explanation. The headline 

accompanying the altered photo was “Fonda Speaks to Vietnam Veterans At Anti-War 

Rally” and the text caption below the photo was:  

 

Actress And Anti-War Activist Jane Fonda speaks to a crowd of Vietnam 

Veterans as Activist and former Vietnam Vet John Kerry (LEFT) listens and 

prepares to speak next concerning the war in Vietnam (AP Photo). 

 

The reference to “AP Photo” indicated (erroneously) that this was a non-manipulated 

photo from the Associated Press. This is even more misleading than the Air New 

Zealand photo. Therefore this scenario would likely be found to breach Principle 11, 

and also perhaps Principle 1 on general accuracy. 

 

                                                           
38 Liz Smith “That’s my dress, Lee” The Wellingtonian (New Zealand, 16 February 2006) at 3. 

39 See Chapter 3, Scenario C.2. 

40 Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in 

“Altered Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>. 

41 Air New Zealand v Investigate Magazine [2008] NZPressC 2023. 
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The preceding analysis assumed that the website on which this image appeared is a 

qualifying digital site with news content that is a member of the Media Council. In 

reality, of course, this type of ‘fake news’ image is more likely to be distributed by 

social media or another forum that would not fall under Media Council jurisdiction. In 

these latter situations there could be no redress under Media Council principles. 

 

 

‘Beautifying’ manipulation 42 

Here a female celebrity’s image has been altered to appear slimmer without her consent. 

These manipulations often appear in magazines or advertisements. As the Media 

Council does not regulate advertisements, let us assume this manipulation was 

published in a non-advertising context: such as in a magazine article about the subject’s 

career. If the magazine was within the Media Council’s jurisdiction, this scenario would 

likely breach Principle 11. There has been a technical manipulation that could mislead, 

and it has not been noted or explained. The magazine could nonetheless defuse the 

complaint (as with the Tamahori head-swap) with a prompt response acknowledging 

and apologising for the unconsented manipulation. 

 

 

 

1.3.  Limitations of the Media Council  

 

1.3.1.  Limited to certain types of dissemination  

As mentioned earlier, many selected scenarios could not be the subject of Media Council 

complaints. This is due to the Council’s limited jurisdiction.  

 

 

1.3.2.  Uncertainty about manipulation consent  

While Principle 11 would be breached by ambiguously-manipulated images, it is not clear what 

the result would be for Category B images (clearly-manipulated but unclear as to subject 

consent). If viewers could erroneously believe the subject consented, it could be a breach of 

                                                           
42 See Chapter 3, Scenario C.5. 
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Principle 11 or 1 but this is not certain. The Media Council principles do not specifically 

mention informed consent.  

 

1.3.3.  Self-regulating body with limitations on future legal action  

As commentary has noted, the Media Council’s decisions are not judicially enforceable.43 It is 

self-regulating and membership is voluntary. There is also no appeal process from its 

decisions.44 Moreover, the Media Council process does not allow complaints to be made to the 

Council and also in court. If circumstances suggest there may be a legally actionable issue, the 

complainant must provide a written undertaking not to take or continue legal proceedings 

against the publication or journalist.45 Commentators have noted that this waiver may be 

unenforceable and have recommended that it not be required.46  

 

 

1.4.  Summary 

 

Many manipulated images will not be subject to the Media Council complaint procedure due 

to its limited jurisdiction. For those that are, Principle 11 specifically mentions manipulated 

images and is likely to be breached by Category C images. However, it is not clear how the 

Council would deal with Category B images. In some such cases it may be possible to argue 

bad taste or offensiveness. The Media Council principles do not specifically mention informed 

consent, unlike the BSA and ASA which will be considered next. Finally, as acknowledged by 

Principle 12 an apology or correction can defuse a complaint. 

 

 

 

 

 

                                                           
43 See Cheer, above n 23, at 854, 881. 

44 Regarding the Press Council, see Tobin and Harvey, above n 1, at 383. The Media Council Complaints 

Procedure does not mention appeals: New Zealand Media Council “Complaints Procedure” (2019) 

<www.mediacouncil.org.nz>. 

45 New Zealand Media Council “Complaints Procedure: Other requirements” (2019) <www.mediacouncil.org.nz> 

at [1]. 

46 See Tobin and Harvey, above n 1, at 383, 394; Ian Barker and Lewis Evans Review of the New Zealand Press 

Council (Press Council, 2017) at 69-70.  
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2.  Broadcasting Standards Authority (‘BSA’) 

 

2.1.  The BSA in the context of image-manipulation 

The Broadcasting Standards Authority (‘BSA’) is an independent Crown entity established by 

the Broadcasting Act 1989.47 The BSA can resolve complaints about radio and television 

programmes broadcast in New Zealand or subsequently accessed online on-demand.48 

However, complaints about advertisements are not within the BSA’s jurisdiction and should 

be referred instead to the Advertising Standards Authority.49  

 

Most complaints must first be made to the broadcaster.50 Complainants unsatisfied with the 

broadcaster’s response may refer the complaint to the BSA. The BSA complaints process is 

free. In determining complaints the BSA takes freedom of expression into account and 

acknowledges Treaty of Waitangi principles.51 If the BSA upholds the complaint it may issue 

orders, such as an order directing the broadcaster to publish a relevant statement or to refrain 

from broadcasting for a specified period.52 A broadcaster who fails to comply with a BSA order 

commits a criminal offence.53 BSA decisions can be appealed to the High Court, whose 

decision is final.54 

 

The relevant standards for complaints are contained in four Codes of Broadcasting Practice: 

for radio, free-to-air television, pay television, and election programmes in an election period. 

The standards in the Codes have been developed from areas specified in the Broadcasting Act 

                                                           
47 Broadcasting Act 1989, s 20. 

48 Broadcasting Standards Authority Broadcasting Standards in New Zealand: Codebook for Radio, Free-to-Air 

Television & Pay Television (April 2016) [BSA Codebook] at 55. The BSA will accept complaints about online 

on demand programmes only if the complaint is lodged within 20 working days of the original television or radio 

broadcast. 

49 At 55. 

50 Except for complaints about privacy or election programme advertisements: the former can be, and the latter 

must be, made directly to the BSA. Broadcasting Act 1989, ss 8(1)-(1A), 21(1)(b)-(ba).  

51 BSA Codebook, above n 48, at 4, 6. For the BSA’s approach to freedom of expression, see Tobin and Harvey, 

above n 1, at 399-401. 

52 Broadcasting Act 1989, s 13(1). Monetary compensation from the broadcaster can only be awarded for breach 

of the privacy standards: s 13(1)(d). 

53 Section 14. The penalty is a maximum fine of $100,000. 

54 Sections 18-19. If the appeal is by the broadcaster, the complainant will be named as a party but can choose not 

to participate in the proceedings. BSA Codebook, above n 48, at 58.  



PhD - S.C.A. Ekaratne 

 
 

276 

 

1989.55 Each standard has interpretive guidelines and there is also general BSA commentary. 

In this chapter, relevant BSA standards will be examined in the context of one code: the Free-

to-Air Television Code. This code has been selected for two reasons. First, manipulated videos 

or photos are likely to be disseminated by television, as against radio. Second, free-to-air 

television is available to a wider group of people (regardless of income) than pay television. 

The two television codes are also very similar. 

 

In the BSA Codebook, the Free-to-Air Television Code begins with a statement that:56 

 

The following standards apply to all free-to-air television programmes broadcast in New 

Zealand. Freedom of expression is the starting point in a consideration of complaints. 

Complaints can only be upheld where the limitation on the right to freedom of expression 

is reasonable, prescribed by law and demonstrably justified in a free and democratic 

society. 

 

The Free-to-Air Television Code contains eleven standards.57 The privacy standard and 

guidelines seem to parallel the Hosking and Holland privacy torts, with a key difference being 

reference to “private information or material” instead of “private facts”.58 As described in 

Chapter 4, untrue statements have been held to breach privacy under the previous BSA 

principles and it is therefore possible (but not entirely certain) that Category C images may also 

breach the current privacy standard. Another point to note is that in the current BSA process 

privacy is considered breached only if the complainant is “identifiable beyond family and close 

friends who would reasonably be expected to know about the matter dealt with in the 

                                                           
55 Broadcasting Act 1989, ss 4(1), 21(1). However, a broadcaster who fails to comply with the standards will not 

be under any civil liability. Section 4(3). 

56 BSA Codebook, above n 48, at 33. 

57 The eleven standards are: (1) good taste and decency; (2) programme information; (3) children’s interests; 

(4) violence; (5) law and order; (6) discrimination and denigration; (7) alcohol; (8) balance; (9) accuracy; 

(10) privacy; (11) fairness. 

58 The privacy standard in the Free-to-Air Television Code, standard 10, states: “Broadcasters should maintain 

standards consistent with the privacy of the individual.” The relevant Guideline 10b states: “Broadcasters should 

not disclose private information or material about an individual in a way that is highly offensive to an objective 

reasonable person in the position of the person affected.” Guideline 10e states: “Broadcasters should not 

intentionally intrude upon a person’s reasonable expectation of solitude or seclusion in a way that is highly 

offensive to an objective reasonable person in the position of the person affected.” There is a defence to a privacy 

complaint if the matter is of legitimate public interest (Guideline 10f) and it is not a breach of this standard if there 

is informed consent to the disclosure or intrusion (Guideline 10g). It is relevant whether the matter is in the public 

domain (Guidelines 10c, 10d). BSA Codebook, above n 48, at 41. 
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broadcast”.59 Complaints under the BSA privacy standard may only relate to living 

individuals.60 There is no other reference to living or deceased individuals in the rest of the 

BSA Codebook. Therefore, to what extent other (non-privacy) BSA standards may apply to 

images of deceased persons is uncertain. In the BSA process public figures, including those 

who seek publicity, generally have lower reasonable expectations of privacy for matters 

pertaining to their public roles.61 Absent exceptional circumstances, there is also generally no 

reasonable expectation of privacy in a public place.62 These limitations could present similar 

challenges to image-manipulation plaintiffs as under the Hosking tort, discussed in Chapter 4. 

We will therefore now turn to other relevant BSA standards. 

 

Other BSA standards especially relevant for image-manipulation are accuracy, good taste and 

decency, and fairness (the latter in relation to informed consent). The relevant standards in the 

Free-to-Air Television Code will be the focus of the following discussion.  

 

In the Free-to-Air Television Code, Standard 9 on accuracy reads as follows: 

 

STANDARD 9 – ACCURACY 

Broadcasters should make reasonable efforts to ensure that news, current affairs and 

factual programming: 

• is accurate in relation to all material points of fact 

• does not mislead. 

 

The broadcaster’s responsibility is to make reasonable efforts to ensure accuracy—but only in 

relation to news, current affairs and factual programming. ‘Mislead’ under Standard 9 refers to 

a wrong idea or impression of the facts.63 The standard applies to material inaccuracy, not to 

technical or unimportant points unlikely to significantly affect understanding of the programme 

as a whole.64 As Guideline 9a states, this standard does not apply to statements clearly 

                                                           
59 “Guidance: Privacy” at [2.1] in BSA Codebook, above n 48, at 59.  

60 “Guidance: Privacy” at [1.2] in BSA Codebook, above n 48, at 59.  

61 “Guidance: Privacy” at [4.1] in BSA Codebook, above n 48, at 60.  

62 “Guidance: Privacy” at [3.2]-[3.3] in BSA Codebook, above n 48, at 59. This guidance at [3.2] states that “Public 

places are places that are generally accessible to, and/or in view of, the public.” Examples of exceptional 

circumstances, such as emergencies and the bereaved, are given at [3.3]. 

63 Commentary on Standard 9, BSA Codebook, above n 48, at 19. 

64 Guideline 9b, BSA Codebook, above n 48, at 39. 
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distinguishable as analysis, comment or opinion rather than statements of fact. Accordingly, 

manipulated images broadcast in non-factual contexts would not be covered by this standard. 

The relevant Guidelines and Commentary do not mention manipulated images. However, the 

Commentary on this ‘accuracy’ standard notes that “[p]rogrammes may be misleading by 

omission, or as a result of the way dialogue and images have been edited together.”65 Therefore 

a manipulated video could perhaps breach this accuracy standard as long as it is broadcast in a 

news, current affairs, or otherwise factual programme.  

 

In some situations the standard on good taste and decency may also be relevant. Standard 1 of 

the Free-to-Air Television Code reads as follows: 

 

STANDARD 1 – GOOD TASTE AND DECENCY 

Current norms of good taste and decency should be maintained, consistent with the 

context of the programme and the wider context of the broadcast. 

 

Again, the relevant Guidelines and Commentary do not specifically mention image-

manipulation. Commentary to Standard 1 observes that while “[t]he feelings of the particularly 

sensitive cannot be allowed to dictate what can be broadcast ... the broad limit is that a broadcast 

must not seriously violate community norms of taste and decency.”66 This standard is usually 

considered relating to material of a sexual or violent nature and offensive language.67 

According to the Guidelines, context is relevant and audience advisories and other information 

may avoid breach of this standard.68 In one case a programmes did not breach this standard 

because the scene depicting sexual activity was a natural part of the storyline and the episode 

was preceded by a warning that its sex scenes may offend some people.69  

 

Sometimes the accuracy standard may need to give way to the decency standard. This could 

occur if an image is manipulated to hide nudity before broadcast. Such was the situation in the 

                                                           
65 Commentary on Standard 9, BSA Codebook, above n 48, at 19. There is further Guidance specifically on 

accuracy (at 62), but this also does not mention images. 

66 Commentary on Standard 1, BSA Codebook, above n 48, at 12. 

67 Commentary on Standard 1, BSA Codebook, above n 48, at 12. For a discussion of relevant decisions, see 

Cheer, above n 23, at 805-813. 

68 Guidelines 1a, 1c, BSA Codebook, above n 48, at 35. 

69 Television New Zealand Ltd v West [2011] NZHC 435, [2011] 3 NZLR 825. However, another programme 

broadcast during children’s normal viewing time did breach this and other standards. 
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1998 BSA Lowe decision.70 A television programme entitled Fashion Television included nude 

sepia-toned self-portrait photos by a British photographer. In the broadcast programme, the 

woman’s pubic area in the photos was obscured by green maple leaf graphics. A viewer—not 

the subject of the photos—complained that this breached relevant standards relating to 

accuracy (as the photos had been altered) and decency (on the basis that fine art had been 

distorted).71 The BSA did not uphold the complaint. Regarding accuracy, the BSA agreed with 

the broadcaster that including full-frontal nudity would restrict the programme’s screening 

time, as it was intended for a family audience. Regarding decency, the BSA acknowledged that 

the alteration may not have been aesthetically pleasing but did not amount to a breach of the 

decency standard. In its decision the BSA did not need to address a further point: if the photos 

had been broadcast without the alteration, other viewers and/or the photo-subject may have 

complained that nudity breached the decency standard. This possibility could however be 

relevant to other such cases, and is likely in the minds of broadcasters making decisions about 

image-manipulation. It is also noteworthy that in this case the image-subject (who was also the 

photographer) did not make a complaint.  

 

Standard 11 on fairness may also apply if the broadcaster incorrectly claims that the subject 

consented to image-manipulation. This standard in the Free-to-Air Television Code is: 

 

STANDARD 11 – FAIRNESS 

Broadcasters should deal fairly with any person or organisation taking part or referred 

to in any broadcast. 

 

Among the several Guidelines, 11b and 11c are relevant to consent: 

 

 

 

 

                                                           
70 Lowe v TV3 Network Services Ltd [1998] NZBSA 70, BSA 1998-074. 

71 As laid out in the BSA decision, the relevant standards were: 

G1 To be truthful and accurate on points of fact. 

G2 To take into consideration currently accepted norms of decency and taste in language and 

behaviour, bearing in mind the context in which any language or behaviour occurs. 

G19 Care must be taken in the editing of programme material to ensure the extracts used are a true 

reflection and not a distortion of the original event or the overall views expressed. 



PhD - S.C.A. Ekaratne 

 
 

280 

 

11b  Participants and contributors should be informed, before a broadcast, of the nature  

of the programme and their proposed contribution, except where justified in the         

public interest,72 or where their participation is minor in the context of the        

programme. 

 

11c  Whether informed consent was required or has been obtained from a participant or   

a contributor may be a relevant consideration in determining whether that 

participant or contributor was treated fairly (guidance on what constitutes 

‘informed consent’ is found in the privacy guidance at the back of this Codebook). 

 

The ‘informed consent’ guidance referred to requires relevant persons to: be aware they are 

contributing to the broadcast, understand the true context and purpose of the contribution, 

understand the nature and duration of the consent, and freely agree to contribute.73 Consent 

must be written, recorded or obvious from the circumstances.74 There is no specific mention of 

consent in relation to image-manipulation. 

 

Guideline 11f may also be relevant to manipulated images:75 

 

 11f  Edited excerpts should fairly reflect the tenor of the overall events or views expressed. 

 

This guideline could apply if an edited excerpt of a longer video has been manipulated. 

 

 

2.2.  Applicable scenarios 

None of the selected scenarios would fall under the BSA’s jurisdiction as none was broadcast 

by television or radio. This highlights the limits of the BSA’s reach. A rare example of a 

television broadcast occurred in America when a television network aired a manipulated video 

                                                           
72 As defined in the BSA Codebook: “Public interest refers to a matter of concern to, or having the potential to 

affect, a significant section of the New Zealand population. It is more than something that merely interests the 

public.” BSA Codebook, above n 48, at 9. 

73 “Guidance: Privacy” at [7.1] in BSA Codebook, above n 48, at 60.  

74 “Guidance: Privacy” at [7.5] in BSA Codebook, above n 48, at 60.  

75 Guideline 11f, BSA Codebook, above n 48, at 41. 
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of U.S. President Donald Trump speaking.76 In the source video, President Trump pauses 

briefly after speaking a sentence to moisten his lips with his tongue, and then resumes speaking. 

In the manipulated version, Trump appears to leave his tongue hanging out of his mouth for a 

longer period. There is also a colour change resulting in his skin looking more orange. The 

television network’s news director stated: “This does not meet our editorial standards and we 

regret if it is seen as portraying the president in a negative light,” and an editor was reportedly 

fired.77 This example would likely breach the accuracy standard if broadcast on New Zealand 

free-to-air television, as it would qualify as news, current affairs or factual programming. 

However, this kind of situation would be relatively rare. Manipulated images in a news context 

are not usually circulated in mainstream television or radio, but rather via other sources 

unregulated by entities such as the BSA.  

 

 

2.3.  Limitations of the BSA  

The BSA’s jurisdiction is limited to certain broadcasts made in New Zealand. The BSA has 

declined jurisdiction over a complaint about a New Zealand television programme clip that was 

part of a YouTube video, when the dominant part of the video was user commentary and the 

complainant did not identify the original television broadcast.78  

 

The BSA’s previous decisions do not have binding precedential value for its future decisions.79 

A further restriction is that in the Free-to-Air Television Code, breaching the accuracy standard 

is only possible for news, current affairs or factual programming. 

 

 

 

 

 

                                                           
76 Christine Clarridge and Ryan Blethen “Q13 Fox staffer fired after TV station airs altered Trump video” Seattle 

Times (online ed, Seattle, 10 January 2019). 

77 Clarridge and Blethen, above n 76. As reported by this source, it was unclear whether that editor created the 

video or was the employee responsible for allowing it to air. 

78 Hurley v MediaWorks TV Ltd BSA ID2018-068 (19 September 2019). The complaint alleged that a comment 

made by a host of the television programme was inaccurate.  

79 Television New Zealand Ltd v West [2011] NZHC 435, [2011] 3 NZLR 825 at [65], [67]. 
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2.4.  Summary 

Although the BSA’s decisions are not binding precedent, its complaints process has more 

enforcement powers than the Media Council as a broadcaster’s noncompliance with a BSA 

order is a criminal offence. There is also a possibility of appeal to the High Court.  

 

Many image-manipulations will not be subject to BSA regulation. The BSA’s jurisdiction is 

limited to certain broadcasts made in New Zealand. Furthermore, in the Free-to-Air Television 

Code, breaching the accuracy standard is restricted to news related programmes. It is possible 

that manipulations with a sexual context may breach the good taste and decency standard (even 

if it is not a news-related programme). The privacy standard seems to have similar challenges 

to the Hosking privacy tort, although future decisions could clarify these issues. The fairness 

standard may be breached by an image-manipulation if informed consent was not obtained or 

if there is a relevant edited excerpt. However, unlike with the Media Council there is no specific 

mention of manipulated images.  

 

 

3.  Advertising Standards Authority (‘ASA’)  

 

3.1.  The ASA in the context of image-manipulation 

The Advertising Standards Authority (‘ASA’) is a non-governmental self-regulating 

organisation that sets standards for New Zealand advertisements. It also covers labelling and 

packaging of certain alcoholic drinks.80 The ASA’s member organisations include those 

representing advertising and media interests.81  

 

The ASA defines advertisements as follows:82 

 

“Advertising and Advertisement(s)” means any message, the content of which is 

controlled directly or indirectly by the advertiser, expressed in any language and 

communicated in any medium with the intent to influence the choice, opinion or 

behaviour of those to whom it is addressed. 

                                                           
80 Advertising Standards Authority “Our jurisdiction” (2019) <www.asa.co.nz>. 

81 The full list of members is available at: Advertising Standards Authority “About Us” (2019) <www.asa.co.nz>. 

82 Advertising Standards Authority Advertising Standards Code (2018) [Advertising Standards Code] at 1.  
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The Advertising Standards Complaints Board hears complaints regarding advertising in any 

medium.83 Anyone may make a complaint, with no requirement to contact the advertiser in the 

first instance.84 If a complaint is upheld, the Complaints Board will request the advertisement 

to be removed or amended; there are no monetary penalties.85 If the advertiser does not comply 

the ASA may send an ‘Ad Alert’ to media so the advertisement can be removed from 

publication or broadcast. The ASA may also refer the matter to a relevant industry organisation, 

regulator or local council.86  Compliance with the Complaints Board’s decisions is therefore 

voluntary and not legally enforceable in the manner of a court judgment.87 The Complaints 

Board’s decisions may be appealed on limited grounds to an Appeal Board, which considers 

the matter de novo.88 

  

When a complaint is about an advertisement originating outside New Zealand and intended 

primarily for a non-New Zealand audience, the Complaints Board will take into account several 

guidelines including the size and composition of the New Zealand audience and accessibility 

of the product or service to New Zealand consumers.89 Previously, the Complaints Board 

declined to uphold a complaint about a Chivas Regal advertisement in The Economist magazine 

as “it would be totally inappropriate to impose our standards on other nations”.90 Only 4.2% of 

this magazine’s Asia-Pacific circulation was in New Zealand. The result may have been 

different for an overseas advertisement with stronger connections to New Zealand consumers. 

Thus some, but not all, overseas advertisements could fall under the ASA’s jurisdiction.  

 

A complaint to the Complaints Board must be in relation to breach of a relevant Code.91 The 

most recent ASA Code is the Advertising Standards Code. This Code consolidates six previous 

                                                           
83 Advertising Standards Authority “Our jurisdiction” (2019) <www.asa.co.nz>. 

84 Cheer, above n 23, at 897. 

85 Advertising Standards Authority “Frequently Asked Questions” (2019) <www.asa.co.nz>.  

86 Advertising Standards Authority “Frequently Asked Questions” (2019) <www.asa.co.nz>.  

87 See Cheer, above n 23, at 899. 

88 Advertising Standards Authority “The appeals process” (2019) <www.asa.co.nz>; Cheer, above n 23, at 900.  

89 Advertising Standards Authority “How codes are applied to advertisements” (2019) <www.asa.co.nz>. 

90 Chivas Regal Thinking Man Magazine Advertisement [2001] NZASA 85. The Board also noted that the 

publisher had changed its process for such mailing-insert advertisements following the complaint. 

91 Advertising Standards Authority “Make a Complaint” (2019) <www.asa.co.nz>. 
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codes which were retired.92 In addition to the general Advertising Standards Code, five 

specialist sector Codes will remain.93 The following discussion will focus on the Advertising 

Standards Code, which applies to all advertisements placed in any media.94 The complaint 

procedure is free, except for complaints by competitors which run on a user-pays procedure.95  

 

The Advertising Standards Code contains Principles (which are standards expected in 

advertisements); Rules (non-exhaustive examples of how Principles should be applied) and 

Guidelines to explain Rules. An advertisement may breach one or more Principles without 

breaching a specific Rule.96 A successful complaint will therefore establish that at least one 

Principle in the Code has been breached. In making its determination the Complaints Board 

will have regard to all relevant matters including generally prevailing community standards; 

its previous decisions; consumer takeout from the advertisement; context, medium and 

intended audience; and the product or service being advertised.97  

 

There are two Principles in the Advertising Standards Code:98  

 

Principle 1: Social Responsibility 

Advertisements must be prepared and placed with a due sense of social responsibility to 

consumers and to society. 

 

Principle 2: Truthful Presentation 

Advertisements must be truthful, balanced and not misleading.   

 

Under these Principles, several Rules are especially pertinent to image-manipulation. For ease 

of discussion, relevant selected scenarios will be examined under each of these Rules. Given 

                                                           
92 The Advertising Standards Code is effective 1 November 2018 for new advertisements and 1 February 2019 

for all advertisements. The six previous codes are: Advertising Code of Ethics; Code for Comparative Advertising; 

Code for People in Advertising; Code for Advertising Food; Code for Environmental Claims; and Code for 

Advertising Vehicles.   

93 These sector codes cover Alcohol, Children and Young People, Finance, Gambling and Therapeutic and Health. 

Advertising Standards Authority “Codes” (2019) <www.asa.co.nz>.. 

94 Advertising Standards Code, above n 82, at 1.  

95 At 17.  

96 At 1.   

97 At 1. ‘Consumer takeout’ refers to what the target audience would understand the advertisement to mean. Cheer, 

above n 23, at 914.  

98 Advertising Standards Code, above n 82, at 2, 8. 
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the ASA’s definition of advertising, the only relevant selected scenarios are Stan Lay, Irvine-

Talksport and a ‘beautifying’ manipulation that is in an advertisement. 

 

Under Principle 2 on Truthful Presentation, Rules 2(b) and 2(f) are especially relevant. 

 

‘Rule 2(b): Truthful presentation’ states that:99 

 

Advertisements must not mislead or be likely to mislead, deceive or confuse consumers, 

abuse their trust or exploit their lack of knowledge. This includes by implication, 

inaccuracy, ambiguity, exaggeration, unrealistic claim, omission, false representation or 

otherwise. 

 

Obvious hyperbole identifiable as such is not considered to be misleading. 

 

Relevant Guidelines under Rule 2(b) include the following:100 

 

 Obvious untruths, exaggeration, puffery or deliberate hyperbole that are unlikely 

to mislead may be acceptable. 

… 

 Disclaimers, asterisked, footnoted or “small print” information must not 

contradict the claims that they qualify. The information must be obvious, and 

located and presented in such a way as to be clearly and easily read and / or heard. 

Where appropriate, the information must be linked to the relevant part of the main 

message. 

 

Neither Rule 2(b) nor any of its Guidelines specifically mentions manipulated images. 

However, recall that an advertisement may breach one or more Principles without breaching a 

specific Rule. Therefore, the Truthful Presentation principle may be breached by a manipulated 

image in an advertisement even absent a specific Rule. Rule 2(b) and the first Guideline quoted 

above suggest that if it is an obvious untruth or exaggeration, the advertisement may not breach 

the Truthful Presentation principle. This could be relevant for some clearly-manipulated 

images. For instance, with the Stan Lay scenario it is clear that the javelin was not in fact 

‘limp’. This is an obvious falsity and viewers would not be likely to think Lay actually posed 

                                                           
99 At 10. 

100 At 10. 



PhD - S.C.A. Ekaratne 

 
 

286 

 

with a limp-looking javelin. (The question of how viewers may perceive Lay’s consent will be 

addressed later.) 

 

No Complaints Board decision was found that resulted from an unconsented image-

manipulation within the scope of this thesis. However, there were some decisions under older 

Codes resulting from complaints about consented image-manipulation. One such decision was 

about a print advertisement by Amnesty International, showing several people turning their 

backs on two central figures: one holding a gun to the other’s head.101 In the corner of the 

advertisement was the phrase “Ignore us, Ignore Human Rights” and the Amnesty International 

logo. The image of the two central individuals was of a public execution in Afghanistan, taken 

from video footage publicised on television worldwide. The people turning their backs were 

New Zealand volunteers: their images were added to the original Afghanistan image for the 

advertisement. The image was therefore a manipulation, but the complaint was not made by 

any of the subjects. The Advertising Standards Complaints Board held that this advertisement 

did not breach any relevant principles under the previous Code, including the truthful 

presentation equivalent, as it was not likely to deceive or mislead.102 The issue of manipulation 

was not discussed in detail, but this decision illustrates that manipulation alone will not 

necessarily breach the Truthful Presentation principle. It should be reiterated, however, that 

this decision was not about lack of subject consent to manipulate the photo. 

 

Another relevant Rule under Principle 1 is ‘Rule 2(f): Use of testimonials and endorsements’. 

This states that:103 

 

Advertisements must not contain or refer to any personal testimonial unless permission 

to use the testimonial has been obtained and it is verifiable, genuine, current, and 

representative of the typical not the exceptional.  

 

Advertisements must not claim or imply endorsement by any individual, government 

agency, professional body or independent agency unless there is prior consent and the 

endorsement is current and verifiable. 

                                                           
101 Amnesty International Magazine Advertisement [2010] NZASA 245.  

102 The Complaints Board considered the advertisement with reference to Code of Ethics Basic Principle 4 (social 

responsibility) and Rules 2 (truthful presentation), 4 (decency) and 11 (advocacy advertising). The complainant’s 

application for appeal was declined. 

103 Advertising Standards Code, above n 82, at 14. 
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Guidelines under Rule 2(f) include that “Advertisers must not publish testimonials or 

endorsements for products or services unless written permission is obtained in advance” and 

that advertisers must be able to provide such supporting documentation.104 This Rule could be 

useful if a manipulated image falsely implies that the subject has endorsed the advertised 

matter, as in Irvine-Talksport. In that case the radio station leaflet featured Irvine’s image 

manipulated to look as if he was listening to that station. In New Zealand this would likely 

breach Rule 2(f) of the Advertising Standards Code. It implies endorsement and there was no 

prior consent. Unlike passing off, the ASA Codes can be used by both celebrities and non-

celebrities: there is no need to prove business-related goodwill in one’s image. Therefore a 

manipulated image of a non-celebrity implying endorsement could also be a breach of Rule 

2(f).   The Stan Lay scenario may also breach this Rule if it is taken to imply endorsement of 

the impotence clinic. On the other hand, due to the potentially humorous aspect of the ‘limp’ 

javelin, it may be seen not to imply endorsement. 

 

The preceding discussion was in relation to ‘Principle 2: Truthful Presentation’ of the 

Advertising Standards Code. In addition, some aspects of ‘Principle 1: Social Responsibility’ 

may be helpful for subjects whose images have been manipulated for advertising purposes.  

 

Rule 1(a) on Privacy is relevant to informed consent. Rule 1(a) states:105 

 

Advertisements may only portray or refer to personal information that is publicly 

available. Other personal information may only be collected and used with the consent of 

the individual concerned. 

 

This rule distinguishes between personal information that is publicly available and that is not 

publicly available. A Guideline defines “personal information that is publicly available” as 

“information about an identifiable individual that is available to the public e.g. contained in a 

publicly available publication.”106 Such information must not be disclosed if doing so would 

be unfair or unreasonable in the circumstances.107 This implies that if it would not be unfair or 

                                                           
104 At 14. 

105 At 3. 

106 At 3. ‘Identifiable’ is not defined in the Code. 

107 At 3. 
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unreasonable, publicly available information may be used without consent. The source of the 

Stan Lay image is uncertain and may be from a publicly available source. For Irvine-Talksport, 

the source photo had been obtained from a photographic agency without breach of copyright. 

Further facts would be needed as to how “public” this photo was. In other situations a source 

image could be taken from a clearly public website for alteration. It is not clear whether such 

a publicly available image altered and used in advertising without consent would breach this 

Rule.  

 

Another Guideline under that Rule seems to apply to information that is not publicly available. 

This states: “When personal information (including images) is collected, it must be clear to the 

individual how their information will be used in an advertisement.”108 Accordingly, if a person 

consents to a non-manipulated photo being used in an advertisement, but what is in fact used 

is a manipulated version, this aspect of Principle 1 could be breached. Under this reasoning a 

‘beautifying’ manipulation in an advertisement could be in breach as the advertiser would have 

‘collected’ the source image with the subject’s consent, but the subject did not consent to it 

being published altered.  

 

Another relevant Rule under Principle 1 is ‘Rule 1(c): Decency and Offensiveness’:109 

 

Advertisements must not contain anything that is indecent, or exploitative, or degrading, 

or likely to cause harm, or serious or widespread offence, or give rise to hostility, 

contempt, abuse or ridicule. 

 

Rule 1(c) may be breached by sexualised image-manipulations, as Guidelines state that: 110 

 

 Advertisements must not exploit, degrade, denigrate, demean or objectify any 

person or group of people or any products, services, objects or places. 

… 

 Humorous, satirical treatment of people and groups of people are natural and 

accepted features of societal relationships and may be acceptable, provided they 

are not likely to cause harm or serious or widespread offence. 

                                                           
108 At 3. 

109 At 4. 

110 At 4. 
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 Advertisers must not use offensive, degrading or provocative copy and/or images 

to attract attention or promote the sale of products or services. 

 Sexual imagery or language must be appropriate to the audience and medium. 

 Sexual depictions of people or groups of people may only be used to advertise 

relevant products and services. 

  

These Guidelines accordingly suggest some leeway for humorous or satirical advertising, but 

less leeway for sexual imagery.111 This seems to a strike a balance in relation to freedom of 

expression. The Advertising Standards Code does not expressly refer to the New Zealand Bill 

of Rights Act 1990. Commentators have stated that while it is an open question whether the 

Act directly applies to advertising regulation, the Complaints Board acknowledges the 

importance of freedom of expression.112  

 

Rule 1(c) is relevant for the Stan Lay scenario where the photo featuring him with a ‘limp’ 

javelin was used to advertise an impotence clinic. This altered image did not portraying Lay in 

a sexual light per se, but rather could be taken to suggest that he was or is impotent. This could 

be perceived, per the first Guideline quoted above, to be demeaning or objectifying him. It is 

difficult to predict to what extent the Complaints Board would consider the advertisement 

humorous or satirical, or how that would affect their ruling. In a decision under a previous 

Code, a billboard beer advertisement stated the following about the wife of well-known 

businessman Kim Dotcom: “She clearly married Dotcom for his body. Yeah Right.”113 Albeit 

with no image-manipulation, this is somewhat similar to the Stan Lay advertisement as it was 

not directly sexualising a person but referring to a personal aspect relevant to the person’s 

romantic relationships. In that case the Complaints Board considered that the advertisement 

breached equivalent principles under previous Codes.114 It was found disparaging and 

derogatory in relation to both Mr and Mrs Dotcom, and was not saved by the use of humour. 

A similar conclusion could result for the Stan Lay scenario. In the Dotcom case the 

                                                           
111 For examples (not involving image-manipulation) under the old Code of Ethics and Code for People in 

Advertising, see Cheer, above n 23, at 920-929, 934. 

112 See Cheer, above n 23, at 907-908; Selena Mize “From Goldstein to the Burger King Babes: People Issues in 

Advertising” in Ursula Cheer (ed) The Real Deal! Essays in Law and Advertising (Centre for Commercial & 

Corporate Law Inc, Christchurch, 2008) 109 at 111. 

113 Tui Beer Billboard Advertisement [2012] NZASA 616.  

114 The breached provisions were Basic Principle 4 (social responsibility) and Rule 5 (offensiveness) of the Code 

of Ethics and Basic Principles 2 and 6 (relating to use of humour) of the Code for People in Advertising. 
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advertisement appeared to insinuate that Mr Dotcom had an unattractive body and that Mrs 

Dotcom had married him for mercenary reasons. The Stan Lay advertisement appeared to 

insinuate that he had been or was impotent. On the other hand, the Dotcom advertisement 

contained a textual insinuation which is more direct than the manipulated Stan Lay image. This 

analysis highlights the difficulties of applying standards based on offence.  

 

Another Guideline under this Rule could be relevant to advertisements that engage in 

stereotyping, including based on gender: 115 

 

Stereotypes may be used to simplify communication in relation to both the product 

offered and the intended consumer. However, advertisements must not feature 

stereotypical roles or characteristics which, through their content and context, are likely 

to be harmful or offensive to people, particularly children and young people. This 

includes, but is not limited to, advertisements that: 

› Mock people for not conforming to gender stereotypes. 

› Portray an activity or product as being inappropriate for a girl or boy because it is 

stereotypically associated with the opposite sex. 

› Portray men or women failing at a task that is stereotypically associated with the 

opposite sex. 

› Include irresponsible or offensive depictions of differences including race, body shapes 

and sizes. For example, suggesting it is desirable to be an unhealthy weight (under or 

overweight). 

 

The latter specific reference to unhealthy weight could be relevant to some ‘beautifying’ 

manipulations used in advertising. If the subject’s body is altered to look very thin, that could 

be taken to suggest that it is desirable to be unhealthily under-weight and therefore 

“irresponsible”.  

 

It should be noted that for Principle 1, too, some clearly-manipulated images may not be a 

breach. This was evidenced in a decision under the previous Code. A newspaper advertisement 

for a talk on “Visual Press Bias in the 2014 New Zealand General Election” at Massey 

University included a photo of a man wearing a National Party rosette holding a kitten.116 The 

                                                           
115 Advertising Standards Code, above n 82, at 4. 

116 Massey University Newspaper [2016] NZASA 65. 
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advertisement included the phrase: “Does Anyone Know How to Photoshop Him Strangling a 

Kitten?” The relevant standards were Basic Principle 4 (social responsibility) and Rule 5 

(offensiveness) of the Code of Ethics. The Chairman of the Complaints Board ruled there were 

no grounds for the complaint to proceed, as the image was clearly altered by adding the kitten 

and there was nothing in the advertisement to promote animal cruelty. This seemed to involve 

consented manipulation as there was no indication that the man featured did not consent. 

However, the fact that manipulation is clear may also be considered for an image published 

without the subject’s consent.  

 

Finally, it should be noted that the Advertising Standards Code does not refer to deceased 

persons. From the wording of the relevant Rules and Guidelines quoted above, there is no 

indication that they could not apply to deceased persons. For example, inaccuracy or false 

endorsement by a deceased person could be a breach of Principle 2. However, this is not certain. 

 

 

3.2.  Applicable scenarios 

The result for the three applicable scenarios can be briefly summarised as follows: 

 

Stan Lay scenario117 (Category B: Clearly-manipulated, unclear subject consent) 

This may breach Rule 1(c) on Decency and Offensiveness and if taken to imply 

endorsement also Rule 2(f).   

 

Irvine-Talksport scenario 118 (Category C: Ambiguously-manipulated) 

As an implied endorsement this would likely breach Rule 2(f).   

 

‘Beautifying’ manipulation 119 (Category C: Ambiguously-manipulated) 

A ‘beautifying’ manipulation in advertising could breach Rule 1(a) if the subject gave 

consent for a non-manipulated photo being used but the photo was manipulated without 

informed consent. It could also breach Rule 1(c) if it suggests it is desirable to be 

underweight or is otherwise irresponsible. 

                                                           
117 See Chapter 3, Scenario B.3. 

118 See Chapter 3, Scenario C.4. 

119 See Chapter 3, Scenario C.5. 
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3.3.  Limitations of the ASA  

 

3.3.1.  Limited to advertising 

The main limitation of the ASA complaints process is similar to the Media Council and BSA: 

limited jurisdiction. In the case of the ASA, this is advertising.  

 

3.3.2.  Self-regulating body with limitations on future legal action  

The ASA is self-regulating and membership is voluntary. The Complaints Board is not bound 

by its previous decisions.120 In addition, complainants must waive their right to take or continue 

proceedings against other parties including the advertiser, publisher or broadcaster.121 This 

waiver includes waiving future complaints to other agencies.122 Commentary indicates this 

condition is void as courts have an inherent right to determine issues that parties bring before 

them.123 A related issue is the lack of judicial enforceability of the Complaints Boards’ 

decisions. The ASA notes that “[t]here is an excellent rate of compliance for this process that 

is essentially voluntary.”124 While this is positive, if an advertiser chooses not to comply the 

image-subject would have limited recourse to enforce compliance, especially as the subject 

would have agreed to waive future legal action as a condition to participate in the ASA process. 

 

3.3.3.  Uncertainty about manipulation consent for publicly available images 

As explained under Rule 1(a), it is not clear whether the Code would be breached if a publicly 

available image is manipulated and used in advertising without subject consent, especially if 

there is no implied endorsement. 

 

 

 

 

 

                                                           
120 See Cheer, above n 23, at 899. 

121 Advertising Standards Authority Rules of the Advertising Standards Authority (July 2016) at sch 2, r 2.2. 

122 Cheer, above n 23, at 898. Professor Cheer goes on to note that if the complainant has already made a complaint 

to another agency, the ASA will not adjudicate it.  

123 At 900. 

124 Advertising Standards Authority “Frequently Asked Questions” (2019) <www.asa.co.nz>. 
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3.4.  Summary 

One of the strengths of the ASA process is that it can be used to counter unauthorised image-

manipulation in advertising contexts, even if the subject is not a celebrity. This is in contrast to 

passing off, which requires goodwill. Nevertheless, there are some limitations as outlined 

above. One is, of course, the restriction to advertising. As with the Media Council, there is 

uncertainty as to informed consent in some circumstances. This issue will be considered in the 

next chapter.  

 

Table 8: Limitation analysis for Media Council, BSA and ASA  

 
 Media Council BSA ASA 

Applies to both commercial 

and non-commercial contexts? 

No (only certain non-

advertising 

publication)  

No (only certain 

non-advertising 

broadcasts)  

No (only 

advertising)  

Applies to both online and 

offline dissemination? 

Yes  Yes  Yes  

Applies to images of both 

celebrities and non-celebrities? 

Yes Yes Yes 

Post-mortem protection? Unclear Unclear Unclear 

Applies to dissemination 

outside NZ? 

Only certain online 

content  

No, only certain 

broadcasts in New 

Zealand  

Yes, under 

certain 

circumstances  

Image-subject can bring legal 

action/complaint? 

Yes Yes Yes 

Other major limitations Decisions are not 

judicially enforceable. 
 

Complaint procedure 

requires waiver of 

future legal action. 
 

No appeal process. 
 

Results difficult to 

predict for Category B 

images. 

 

Decisions are not 

binding precedent. 
 

Accuracy standard 

only applies to 

news related 

programming. 

 

Decisions are not 

judicially 

enforceable. 
 

Complaint 

procedure 

requires waiver 

of future legal 

and agency 

action. 
 

Results difficult 

to predict for 

publicly-

available images 

altered without 

subject consent.  

Other notes Free complaint 

procedure.  
 

A principle 

specifically mentions 

manipulation. 

Free complaint 

procedure.  

 

Free complaint 

procedure  

(except 

competitor 

complaints).  
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CHAPTER 13 

SUMMATIVE EVALUATION OF SELECTED NEW ZEALAND LAWS  

 

Two tables, Table 9 and Table 10, are presented at the end of this chapter to conclude Part III.  

 

Table 9 draws together all limitation analysis tables for all selected areas of law from Part III. 

Table 9 shows that most selected legal areas are applicable to a variety of contexts. All except 

the HDCA are applicable to both online and offline dissemination. All except passing off are 

applicable regardless of the image-subject’s celebrity status. Passing off and injurious 

falsehood are the only actions with a commercial or pecuniary limitation. As specialist 

complaint processes, the Media Council, BSA and ASA are all jurisdictionally limited. Only 

the Media Council has a provision that expressly mentions manipulated images.  

 

For many of the selected laws it is unclear whether they are applicable to unauthorised 

dissemination of a manipulated image outside New Zealand. For most selected laws, post-

mortem protection is either limited, absent, or not entirely certain. The most certain areas for 

post-mortem duration are copyright and the relevant moral rights, as the statute specifies terms 

of protection. 

 

An important consideration is whether the image-subject can pursue legal redress. This is an 

issue with copyright and the three moral rights: all have limitations in this regard. With the 

s 105 moral right, subjects have the right only if they commissioned the source photo or video 

for private and domestic purposes, and if copyright is owned by someone else. To enforce 

copyright and the other two moral rights the subject must own the copyright, be an exclusive 

licensee, or be the author or director. In many cases this would limit these actions to subjects 

who captured the source image themselves. Moreover, the s 104 moral right only addresses 

falsely representing that the altered image is the author’s unaltered work—which would not 

assist subjects who wish to prevent dissemination. Copyright and moral rights also have further 

limitations such as unpredictable legal standards (‘substantial part’, ‘derogatory treatment’).  

 

The other selected legal areas do not have similar limitations against the subject bringing an 

action or complaint. Yet they have other restrictions. With passing off, subjects may only bring 
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an action if they have developed the necessary commercial goodwill. This limits passing off to 

certain kinds of celebrity plaintiffs and commercial contexts as interpreted by case law. 

Injurious falsehood’s requirement for likely pecuniary loss limits its utility for many 

manipulated images. Many images within the scope of this research will also not be defamatory 

under New Zealand law, as illustrated by applying the law to scenarios. In particular, due to 

the bane and antidote doctrine defamation may fail to address situations where the fact of 

manipulation is made clear but the subject still suffers emotional harm.  

 

If the plaintiff is the only recipient of the manipulated image, a defamation or injurious 

falsehood action would fail. This is not a problem for the HDCA, but the HDCA has another 

limitation: many situations will not meet the necessary distress threshold. It is also not clear 

how the courts will interpret a ‘false allegation’ under the HDCA’s civil regime. The HDCA’s 

limitation to digital communications is also an issue. 

 

The Media Council, BSA and ASA are restricted in jurisdiction. The Media Council only hears 

complaints about specified non-advertising content, including in news contexts.  The BSA is 

limited to certain non-advertising broadcasts, and the ASA to advertising. Decisions by the 

Media Council and ASA are not legally enforceable and the Media Council also has no appeal 

process. The BSA process does not have these issues, but its accuracy standard only applies to 

news-related programming. On the other hand, the ASA complaints process can be used to 

counter unauthorised manipulated images in advertising even if the subject is not a celebrity. 

This is in contrast to passing off, which requires goodwill. All three standards bodies could 

benefit from clearer standards about informed consent for manipulated images. 

 

Having engaged in this overarching analysis, we can now turn to a similar investigation of how 

these laws apply to the selected scenarios. This is shown in Table 10 at the end of this chapter. 

(In Table 10, a law listed in square brackets denotes one that is possibly applicable but 

uncertain.)  

 

The first point to note is that no area of law applies to all the selected scenarios. Indeed, 

copyright and moral rights cannot be asserted by subjects in any selected scenario, due to the 

limitations discussed earlier. The BSA complaints process is also inapplicable since no scenario 

was broadcast on television or radio. 
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Second, there is no law uniformly applicable across each category of image. For instance, there 

is no law that applies to all Category C scenarios in the last row of the table. The same result 

holds for Categories A and B. Therefore, protection is via a patchwork of laws, each of which 

must be investigated. And as will be explained shortly, in some scenarios none of these laws 

will apply.  

 

Referring back to the previous table, Table 9 suggests that defamation law has few limitations 

(except for post-mortem protection) compared to other laws. However, the last entry for 

defamation in Table 9 states: “Results can be difficult to predict.” This is evidenced in Table 

10: Stan Lay and two of the pornographic deepfakes are the only selected scenarios likely to 

succeed in defamation. The application to scenarios elicited the important fact that defamation 

law should not be seen as an easy option for image-manipulation plaintiffs.  

 

Table 10 highlights another important point: that subjects of unconsented pornographic 

deepfakes will often receive redress under New Zealand law. In all three pornographic 

deepfake scenarios, the subject whose face features in the manipulated video would likely 

receive both civil and criminal redress under the HDCA. In deepfake scenarios B and C, the 

subject will also likely succeed in defamation. (For deepfake scenario A, due to the disclaiming 

text there is no relevant defamatory imputation.) As described at the beginning of this thesis, 

unconsented pornographic deepfakes are increasingly prevalent online and can cause harm to 

image-subjects. The interest of disseminators of these images is often to sexually objectify the 

subject. The fact that New Zealand law already addresses such videos would seem to strike an 

appropriate balance between these actors’ interests.  

 

Nevertheless, if such a manipulated image is in a photo distributed in print only, the HDCA 

could not apply. Imagine, for example, deepfake scenario A as a printed photo pinned on a 

bulletin board, depicting the same two adults and with the same text-caption. This would not 

fall under the HDCA’s scope as it is in print only. It would also not be defamatory due to the 

disclaiming text-caption. The image-subject could look into the Films, Videos, and 

Publications Classification Act 1993 as it covers hard copy publications. Yet as explained in 

Chapter 5, this kind of image may not be classified as objectionable under this Act as it does 

not depict violence, children or other specified matters. A printed version of deepfake scenario 

A would therefore not seem addressable under any selected law or under the Classification Act. 

This is a valid issue because while many sexualised manipulated images are distributed online, 
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a hard copy distribution could occur in smaller communities such as workplaces or educational 

institutions.  

 

The Hustler-Cupp scenario would likely fall under the HDCA’s civil and criminal regimes—

but again, only if it was a digital communication within the scope of that statute. For this 

scenario ‘defamation’ and ‘Media Council’ are listed in square brackets in Table 10. This 

signifies that the success of these processes is possible but uncertain. The uncertainty of a 

defamation action is because the ‘antidote’ of the disclaimer text is quite strong. It is therefore 

unclear whether it would be considered defamatory in New Zealand. The disclaimer is also 

important for the Media Council, as the noting and explaining of manipulation would avoid 

breaching Principle 11. However, the Council could potentially consider it offensive and in bad 

taste.  

 

It appears therefore that many (but not all) sexualised manipulated images can be countered 

under New Zealand law. Options under defamation law and the Media Council could be 

available if such an image is distributed only in hard copy. If distributed online, protection 

under the HDCA is likely, including free confidential services by Netsafe. There is however a 

gap in protection if disseminated in hard copy and not under the Media Council’s jurisdiction. 

 

For the non-sexualised scenarios, there appears to be no such pattern of applicable New 

Zealand law. Let us first examine the two scenarios where manipulated images were 

disseminated in a news context: Kerry-Fonda and the Tamahori head-swap. The former is in 

Category C (ambiguously manipulated) while the latter is in Category B (clearly-manipulated 

but unclear subject consent). For both, the HDCA is inapplicable even if distributed online, as 

there is no indication that the subjects suffered serious emotional distress. As Table 10 

indicates, the only selected law that could address the Tamahori head-swap is defamation: and 

even that is not certain to succeed. This is with respect to the female performer, who may have 

a case depending on further evidence about identifiability and previous consent to use her 

photos. Similarly, for the Kerry-Fonda scenario it is not certain that the false statement (that 

Kerry participated in an anti-war rally along with Fonda) would be considered defamatory 

under New Zealand law. Kerry-Fonda would breach Media Council Principle 11 if the 

publishing website is a qualifying member of the Media Council. Yet such ‘fake news’ images 

are usually on fora unregulated by the Council.  
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The Stan Lay and Irvine-Talksport scenarios were both in advertising contexts: the former in 

Category B and the latter in Category C. None of the selected laws uniformly addresses both 

these scenarios. Irvine-Talksport will likely succeed under three different laws, but Stan Lay 

only under defamation—which is not at all relevant for Irvine-Talksport. Due to the potentially 

humorous aspect of the ‘limp’ javelin, it is uncertain whether Stan Lay would be perceived 

under ASA rules to imply endorsement or be considered offensive. The humorous potential 

also gives rise to uncertainty under the HDCA’s civil regime.  

 

Let us now briefly examine a slightly different advertising manipulation: a schoolteacher 

hypothetical paralleling Irvine-Talksport. In this hypothetical, a source photo of a 

schoolteacher holding a mobile phone is altered without his consent to show him listening to 

an educational radio station. The altered image is then used to advertise the radio station. As 

explained in the relevant chapters, the schoolteacher hypothetical would not be passing off (no 

commercial goodwill) or injurious falsehood (no pecuniary loss). Defamation is also not 

guaranteed. A civil order under the HDCA is possible if the courts interpret such unconsented 

image-manipulation as a serious breach of the principle on false allegations. Even if so, the 

schoolteacher would need to show it caused serious emotional distress, which could be difficult 

given the relatively innocuous product advertised. The schoolteacher hypothetical could breach 

the ASA rule on unconsented implied endorsements—just as with Irvine-Talksport. The 

schoolteacher is likelier to be seen as endorsing or approving an educational radio station than 

Stan Lay in relation to an impotence clinic.  

 

However, if the schoolteacher’s image is manipulated and used to advertise something 

unrelated to his job—like food products—he may find it more difficult to obtain ASA redress 

for implied endorsement. And if this advertisement is not digitally communicated, the HDCA 

is inapplicable. As the previous chapter explained, it is not certain whether the ASA Code 

would be breached if a publicly available image is altered and used in advertising without 

consent, especially with no implied endorsement. Thus if the schoolteacher’s image was 

obtained from a publicly available source (such as the school webpage) and manipulated and 

used in a way that does not imply endorsement, it is not clear that the lack of informed consent 

would breach the ASA Code. Similar concerns are present under the Media Council process 

for Category B images.  

 



PhD - S.C.A. Ekaratne 

 
 

299 

 

The last two selected scenarios to examine are the ‘beautifying’ manipulation and Kienitz. 

Subjects of many unconsented ‘beautifying’ advertisements are protected under the ASA 

process. If such manipulations feature in a non-advertising magazine or newspaper story, they 

could be addressed by the Media Council. By contrast, the Kienitz colour-alteration is the only 

one to which none of the selected laws would apply. This is a scenario with a manipulated 

image criticising a politician. It is however different from Hustler-Cupp (which also critiqued 

a person’s political or social views) because Hustler-Cupp had sexual connotations. Stan Lay 

also had a humorous angle but a connection to impotence. We can see a pattern therefore that 

if a humorous or critical image-manipulation has a sexual connotation, it is likelier to be caught 

under existing New Zealand law. If not, scenarios like Kienitz may not violate any law in New 

Zealand.  

 

As Kienitz was a Category A image (clearly-manipulated and clear about lack of subject 

consent) this seems less problematic than for Category C images like Kerry-Fonda. We can 

analyse this further by looking at the actors involved in Kienitz. The creator of the source photo 

objected to the manipulated image by bringing a copyright infringement action. As laid out in 

Chapter 6, it is not certain whether this would constitute copyright infringement in New 

Zealand as the ‘objective similarity’ aspect could go either way.  The subject, as always, has 

autonomy interests and we can assume this subject either did not desire the manipulation or 

was neutral. The disseminator’s interest was in political criticism and at least some viewers had 

an interest in receiving the political message. This is a Category A image so no viewers are 

being harmed by being misled about the image being truthful, and there is no violent or sexual 

content. Given this interest-balancing, it does not seem too problematic that none of the 

selected New Zealand laws prevents distribution of the Kienitz image. We can compare this 

with the gap in protection for hard copy Category A pornographic manipulations. With the 

latter, the potential harm to subjects is harsher and weighs against viewers’ interests in being 

titillated or amused.  

 

The balance struck between various actors’ interests is therefore appropriate for many of these 

scenarios. Yet the scenario analysis highlights some limitations for the following types of 

unconsented manipulated images: 
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- Category A sexualised manipulated images of adults disseminated in print form not 

under the Media Council’s jurisdiction; 

- Category C ‘fake news’ images like Kerry-Fonda that do not fall under the Media 

Council, BSA, ASA or HDCA;  

- Category B scenarios like the Tamahori head-swap, especially if the source image was 

publicly available; 

- Non-celebrities’ manipulated images used in advertising in ways that do not imply 

endorsement, especially if the source image was publicly available.  

 

With the benefit of this summative evaluation, the next Part will turn to recommendations. 
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Table 9: Limitation analyses for all Part III laws 

Copyright 
s 105 moral 

right 

s 104 moral 

right 

Moral right 

of integrity 
Passing off 

Injurious 

falsehood Defamation HDCA 
Media 

Council 
BSA ASA 

Applies to both commercial 

and non-commercial 

contexts? 
Yes Yes Yes Yes 

No: only 

certain 

commercial 

contexts 

Yes, but 

requires 

pecuniary loss 
Yes Yes 

No (only 

certain non-

advertising 

publication) 

No (only 

certain non-

advertising 

broadcasts) 

No (only 

advertising) 

Applies to both online and 

offline dissemination? 
Yes Yes Yes Yes Yes Yes Yes 

No 

(only ‘digital’) 
Yes Yes Yes 

Applies to images of both 

celebrities and  

non-celebrities? 

Yes Yes Yes Yes 

No: only 

certain 

celebrities 

Yes Yes Yes Yes Yes Yes 

Post-mortem protection? 
Yes, for a 

limited time 

Yes, for a 

limited time 

(until 

copyright 

expires) 

Yes, for a 

limited time 

(20 years from 

author’s 

death) 

Yes, for a 

limited time 

(until 

copyright 

expires) 

Unclear Yes No 

Yes for civil 

regime; some 

restrictions for 

criminal 

offence 

Unclear Unclear Unclear 

Applies to dissemination 

outside NZ? 
May be 

possible 
Unclear Unclear Unclear 

May be 

possible 
Unclear 

May be 

possible 

Seemingly 

yes, but 

practically 

may be 

difficult 

Only certain 

online content 

No, only 

certain 

broadcasts in 

New Zealand 

Yes, under 

certain 

circumstances 

Image-subject can bring 

legal action/complaint? Often no (due 

to ownership 

rules) 

Often no (only 

if subject 

commissioned 

source work 

for private and 

domestic 

purposes) 

Often no (only 

if subject is 

the ‘author’) 

Often no (only 

if subject is 

‘author’ or 

‘director’) 

Yes, if subject 

owns goodwill 

in image 

Yes Yes Yes Yes Yes Yes 

Table 9 continues on next page 
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Continued:  
Table 9: Limitation analyses for all Part III laws 

Copyright 
s 105 moral 

right 

s 104 moral 

right 

Moral right 

of integrity 
Passing off 

Injurious 

falsehood Defamation HDCA 
Media 

Council 
BSA ASA 

Continued from previous page 

Other major limitations 

Whether 

copyright is 

infringed can 

be 

unpredictable 

due to legal 

test for 

infringement. 

Source work 

must have 

been 

commissioned 

for private and 

domestic 

purposes. 

Applies to a 

‘substantial 

part’ but 

limited case 

law regarding 

legal standard. 

Only 

addresses 

falsely 

representing 

that altered 

work is 

author’s 

unaltered 

work. 

Only applies 

to ‘artistic 

works’. 

Uncertain 

legal standard 

for 

“derogatory 

treatment”. 

Statutory 

exceptions 

would apply 

to many 

manipulated 

images. 

A disclaimer 

dissociating 

the author or 

director may 

be a sufficient 

remedy for 

infringement. 

Limited utility 

for Category 

A images. 

Publication 

requirement is 

not satisfied if 

image is sent 

only to 

plaintiff. 

Limited utility 

for Category 

A images. 

Publication 

requirement is 

not satisfied if 

image is sent 

only to 

plaintiff. 

Results can be 

difficult to 

predict. 

Many 

situations will 

not meet the 

“serious 

emotional 

distress” 

threshold 

Decisions are 

not judicially 

enforceable. 

Complaint 

procedure 

requires 

waiver of 

future legal 

action. 

No appeal 

process. 

Results 

difficult to 

predict for 

Category B 

images. 

Decisions are 

not binding 

precedent. 

Accuracy 

standard only 

applies to 

news related 

programming. 

Decisions are 

not judicially 

enforceable. 

Complaint 

procedure 

requires 

waiver of 

future legal 

and agency 

action. 

Results 

difficult to 

predict for 

publicly-

available 

images altered 

without 

subject 

consent. 

Other notes 

Statute 

contains both 

a civil regime 

and a criminal 

offence. Civil 

regime 

requires initial 

contact with a 

free 

confidential 

service. 

Free 

complaint 

procedure. 

A principle 

specifically 

mentions 

manipulation. 

Free 

complaint 

procedure. 

Free 

complaint 

procedure 

(except 

competitor 

complaints). 
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Table 10: Summary of Part III laws applied to the selected scenarios 

[Square brackets] indicate laws with possible but uncertain applicability 

Each law is presented in text of a different colour to visually indicate how laws may apply across scenarios 

Image-manipulation category Selected scenarios and likely applicable laws from Part III 

Category A  

(Clearly-manipulated,  

clearly no subject consent to disseminate) 

Deepfake scenario A 

HDCA: both civil and criminal 

Hustler-Cupp 

If online, HDCA: both civil 

and criminal 

[Defamation] 

[Media Council: 

offensive/bad taste] 

Kienitz colour-alteration 

Category B 

(Clearly-manipulated,  

unclear subject consent to disseminate) 

Deepfake scenario B 

HDCA: both civil and criminal 

Defamation 

Tamahori head-swap 

[Defamation: for female 

performer]  

Stan Lay 

Defamation 

[If online, HDCA: civil] 

[ASA: Rule 2(f) implied 

endorsement] 

[ASA: Rule 1(c) offensive] 

Category C 

(Ambiguously-manipulated) 

Deepfake scenario C 

HDCA: both civil and criminal 

Defamation 

Kerry-Fonda 

[Defamation] 

[Media Council if within its 

jurisdiction] 

Irvine-Talksport 

Passing off 

Injurious falsehood 

ASA: Rule 2(f) implied 

endorsement 

'Beautifying' 

Media Council if within its 

jurisdiction 

ASA if in advertising:  Rule 

1(a) informed consent; Rule 

1(c) if unhealthy weight 
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PART IV: 

RECOMMENDATIONS 

 

 

Part III ended by evaluating the selected New Zealand laws and identifying limitations 

regarding their applicability to unconsented initial dissemination of manipulated human images. 

Part IV, comprising two chapters, will lead to offering recommendations to address these 

identified limitations.  

 

Within this Part, the first of two chapters (Chapter 14) discusses several other jurisdictions’ 

legal approaches to image-manipulation and assesses their suitability for New Zealand law 

reform. Certain laws that expressly refer to manipulated images are more directly targeted to 

the relevant harms and interests, and could therefore be more readily recommended for 

consideration in the New Zealand context. Other foreign laws could also be considered, but 

would impact many other aspects outside the scope of this research and would therefore have 

to await further research to evaluate these broader impacts.  

 

Drawing on these conclusions from Chapter 14, Chapter 15 recommends reforms to existing 

New Zealand law. These recommended reforms include express reference to image-

manipulation and to subject consent, while taking into account interests of other relevant actors 

besides the image-subject. This chapter also recommends future research on matters beyond 

those investigated for this thesis. 
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CHAPTER 14 

ASSESSMENT OF OTHER JURISDICTIONS’ APPROACHES TO  

IMAGE-MANIPULATION  

 

Having evaluated New Zealand laws in Part III, this chapter discusses other jurisdictions’ legal 

approaches to image-manipulation and assesses which, if any, would be appropriate for New 

Zealand. While a comprehensive review of all jurisdictions is not within the scope of this 

research, this chapter examines two types of relevant laws from other jurisdictions. First 

discussed are laws such as false light and misappropriation protections that go beyond 

manipulated images. These laws could address manipulated images but would also necessarily 

affect other matters beyond the scope of this thesis. Second, this chapter discusses laws from 

other jurisdictions that expressly refer to manipulated images. 

 

 

1.  Laws Going Beyond Manipulated Images: False Light & Misappropriation  

 

Chapter 4’s discussion of privacy law introduced the four torts recognised in the American 

Restatement of Torts:1 

 

(a) Unreasonable intrusion upon the seclusion of another; 

(b) Appropriation of another’s name or likeness; 

(c) Unreasonable publicity given to another’s private life; 

(d) Publicity that unreasonably places another in a false light before the public. 

 

Among these, New Zealand recognises equivalents of (a) and (c): the Holland and Hosking 

torts respectively.2  Equivalents of (b) and (d) are not yet recognised in New Zealand. In 1993 

the High Court declared as obiter that:3  

 

                                                                 
1 See American Law Institute Restatement (Second) of Torts (online ed, Westlaw) at § 652A(2).  

2 C v Holland [2012] NZHC 2155, [2012] 3 NZLR 672; Hosking v Runting [2005] 1 NZLR 1 (CA). 

3 Tot Toys Ltd v Mitchell [1993] 1 NZLR 325 (HC) at 363. 
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Few would dispute that real persons should generally have the right to prevent the 

unauthorised promotional use of their persona. There may be a case for going beyond 

existing causes of action ... to North American causes of action for appropriation of 

personality and/or breach of rights of privacy and publicity. 

 

However, subsequent judgments have not taken up this invitation: whether in the context of 

“promotional use” or otherwise. One of the claims in Hosking was misappropriation of image,4 

but the Court of Appeal “d[id] not consider there is a cause of action in our law directed to 

unauthorized representation of one’s image”.5 More recently, in a case involving unauthorised 

use of non-manipulated photos in recruitment materials, the plaintiff’s claims included 

misappropriation of personality and false light invasion of privacy 6 —equivalent to the 

Restatement (b) and (d) torts not recognised in New Zealand. The High Court judge struck out 

both these claims, stating that “[i]n relation to misappropriation of personality, there is in my 

view very limited prospect that this tort will be recognised in New Zealand at this time.”7 In 

relation to false light, too, the judge was “not satisfied there is any realistic possibility this tort 

would be recognised at this point.”8 

 

At present, therefore, neither the Restatement (b) misappropriation nor the (d) false light tort 

is recognised in New Zealand. While both misappropriation and false light could capture some 

instances of manipulated images, both necessarily encompass much more than manipulated 

images, as explained next.  

 

 

 

 

 

                                                                 
4 Besides privacy, the other claims were misappropriation of image, trespass to the person (assault), negligent 

infliction of emotional harm, and breach of confidence. These claims also failed. See Hosking v Runting, above 

n 2, at [11], [13]-[14], [17], [171]. 

5 Hosking v Runting, above n 2, at [171] per Gault P and Blanchard J. The same approach is found in English law: 

Fenty v Arcadia Group Brands Ltd [2015] EWCA Civ 3, [2015] 1 WLR 3291 at [29]; Douglas v Hello! Ltd (No 

3) [2007] UKHL 21, [2008] 1 AC 1 (reported sub nom OBG Ltd v Allan) at [124] per Lord Hoffmann.  

6 X v Attorney-General (No 2) [2017] NZHC 1136, [2017] NZAR 1365. The plaintiff also alleged defamation and 

breach of the Fair Trading Act 1986. All claims failed.  

7 At [32]. 

8 At [33]. 
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1.1.  False light 

The false light tort is recognised in some American states. For this tort, McCarthy and 

Schechter’s ‘bare bones’ list of elements includes giving publicity to a false statement, 

representation or imputation, which is understood as concerning the plaintiff and in such a way 

as to place the plaintiff in a false light which would be highly offensive to a reasonable person, 

and resulting in damage (such as mental distress).9 Based on this articulation, such a tort 

reaches beyond manipulated images to include non-manipulated images and textual 

statements.10 Compared to publicity rights (discussed below) there are few American cases 

where the false light tort has been alleged for unauthorised manipulated images.11 Furthermore, 

not all American states recognise this tort, with some state courts rejecting it due to its 

duplication of defamation. 12  Prosser himself, whose four-part privacy categorisation is 

followed by the Restatement, questioned whether the false light tort “is not capable of 

swallowing up and engulfing the whole law of public defamation.”13  Other commentators 

observe that “[t]he difference between false light invasion of privacy and defamation is still 

unclear.”14 Some have observed that “there is no practical need for a false light tort within the 

privacy armoury”15 whereas others have argued that a false light tort could be framed to include 

identity protection.16  

 

                                                                 
9 1 J Thomas McCarthy and Roger E Schechter The Rights of Publicity and Privacy (online ed, Thomson Reuters) 

[McCarthy and Schechter] at § 5:114. There are additional requirements based on whether the plaintiff is a public 

figure, and some jurisdictions require additional elements. Per n 1 of this source, this list of elements is based on 

those in the American Law Institute Restatement (Second) of Torts (online ed, Westlaw) at § 652E.  

10 See ‘Illustrations’ in American Law Institute Restatement (Second) of Torts (online ed, Westlaw) at § 652E.  

11 See, for example, Byrd v Hustler Magazine, Inc 433 So 2d 593 (Fla Dist Ct App 1983) (one finger deleted from 

‘victory’ hand sign; plaintiff failed on both libel and false light claims due to disclaiming caption); Galvin v Illinois 

Republican Party 130 F Supp 3d 1187 (ND Ill 2015) (altered photo used in a campaign flyer; claims included 

false light, appropriation of image and defamation but court only ruled on copyright related claims). 

12 See McCarthy and Schechter, above n 9, at § 5:115 (citing information from 2002 that 13 states rejected the tort 

or did not recognise it based on particular case facts, 30 recognised it, and about seven had not confronted the 

issue). 

13 William L Prosser “Privacy” (1960) 48 Cal L Rev 383 at 401. 

14 McCarthy and Schechter, above n 9, at § 5:112. For further discussion see §5:117- 5:118. 

15 Stephen Penk and Rosemary Tobin “The New Zealand tort of invasion of privacy: Future directions” (2011) 19 

Torts LJ 191 at 211. Nicole Moreham suggests that “most Anglo-Commonwealth lawyers would intuitively regard 

the interests at stake in the American false light cases as affecting reputation, not privacy.” NA Moreham “The 

Nature of the Privacy Interest” in NA Moreham and Mark Warby (eds) Tugendhat and Christie: The Law of 

Privacy and the Media (3rd ed, Oxford University Press, Oxford, 2016) 42 at [2.43]. 

16 Megan Richardson “‘A Virtual Puppet’: Performance and Privacy in the Digital Age”  (2018) 4 Can J Comp & 

Contemp L 231. 
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With all this in mind, the potential for a New Zealand false light tort should perhaps be 

approached with caution. In addition to defamation’s potential overlaps with false light, New 

Zealand has other laws governing false statements such as injurious falsehood and the HDCA’s 

Principle 6 on false allegations. A false light tort would affect false statements going beyond 

manipulated images such as text, sound and even non-manipulated images. This breadth of 

scope is also an issue with misappropriation, as explained next. 

 

 

1.2.  Misappropriation 

The other U.S. Restatement tort concept that New Zealand does not recognise is (b): 

appropriation of another’s name or likeness.17 Legal protection against misappropriation can 

take different forms. One is a right of publicity or personality that could be infringed by using 

a person’s protected aspects without consent. Protected aspects may include name, image, 

signature and voice. Among jurisdictions where such a right is recognised, the exact parameters 

of what is protected can vary. An in-depth examination of all these laws is outside the scope of 

this chapter;18 but given New Zealand courts’ adoption of two Restatement tort concepts, a 

brief outline of American publicity rights follows.  

  

In America, there is no federal right of publicity but the majority of states recognise publicity 

rights as a civil cause of action either by common law, statute, or both.19  Publicity rights can 

be asserted against unauthorised use of manipulated images.20 However, their potential scope 

                                                                 
17 American Law Institute Restatement (Second) of Torts (online ed, Westlaw) at § 652A(2). Per § 652C: “One 

who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for 

invasion of his privacy.” 

18  Useful resources include McCarthy and Schechter, above n 9; Huw Beverley-Smith The Commercial 

Appropriation of Personality (Cambridge University Press, Cambridge, 2002); Huw Beverley-Smith, Ansgar 

Ohly and Agnes Lucas-Schloetter Privacy, Property and Personality: Civil Law Perspectives on Commercial 

Appropriation (Cambridge University Press, Cambridge, 2005); Gillian Black Publicity Rights and Image: 

Exploitation and Legal Control (Hart Publishing, Oxford, 2011). See also Megan Richardson The Right to 

Privacy: Origins and Influence of a Nineteenth-Century Idea (Cambridge University Press, Cambridge, 2017) at 

ch 3 (discussing image-related nineteenth-century cases from Europe and America). 

19 McCarthy and Schechter, above n 9, at §§ 1:2, 6:2 (noting 33 states recognising a right of publicity). Some 

states also recognise a separate misappropriation tort: see for example Jennifer E Rothman “California” (2019) 

Rothman’s Roadmap to the Right of Publicity <www.rightofpublicityroadmap.com/law/california>.    

20 See, for example, Grant v Esquire, Inc 367 F Supp 876 (SDNY 1973) (head-swapped photo, publicity rights 

issue referred to pre-trial discovery); Hoffman v Capital Cities/ABC, Inc 255 F 3d 1180 (9th Cir 2001) (head-

swapped photo, claims failed due to First Amendment protection); Motschenbacher v RJ Reynolds Tobacco Co 

498 F 2d 821 (9th Cir 1974) (altered photo of racing car, case remanded for further proceedings); Sharman v C 

Schmidt & Sons, Inc 216 F Supp 401 (ED Pa 1963) (beer bottle and glass added to photo; claims failed due to 
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is much broader, encompassing unauthorised use of non-manipulated images and of other 

aspects such as names and voice. As Rothman has observed, “[a]t its broadest, the right of 

publicity provides a basis to control the unwanted dissemination of one’s name and likeness, 

and other indicia of identity for another’s advantage.”21 There are many differences between 

U.S. state publicity rights laws, including whether or not non-commercial use is protected, 

whether or not the plaintiff must have a commercially-valuable identity, whether post-mortem 

rights exist (and if so, how long after death), and whether those not domiciled in the state can 

bring an action.22 There are also differences in terms of which identity aspects (name, image, 

signature) are protected by each state’s laws. As one commentator has observed, “[t]his 

variability itself makes these laws difficult to navigate and even to talk about in a coherent 

fashion.”23 Another commentator has described U.S. state statutes on publicity rights as “a 

crazy quilt of different responses at different times to different demands on the legislatures.”24  

 

Another mechanism for misappropriation protection is to expand the misrepresentation element 

of passing off. Such a reform could impact not only manipulated images but also other 

depictions. Due to the misrepresentation requirement,25 merely featuring the image of the 

plaintiff would not be passing off under English law. For instance, Rihanna accepted that 

selling clothes featuring non-manipulated photos of her would not itself constitute passing 

off.26 In such a situation there would be no misrepresentation of endorsement, consent, or 

anything else regarding the source of the defendant’s products or services.  

 

However, some Australian passing off cases suggest that passing off in Australia offers some 

flexibility. In a passing off case where the misrepresentation was of recommending or 

approving products, there was judicial reference to misappropriation in the context of the 

                                                                 
release contract); Russell v Marboro Books 183 NYS 2d 8 (Sup Ct 1959) (another person added to photo, publicity 

and libel claims sent to jury).  

21 Jennifer E Rothman The Right of Publicity: Privacy Reimagined for a Public World (Harvard University Press, 

Cambridge, 2018) at 3. 

22 At 3. For a summary of differences see 96-98. 

23 At 3. 

24 McCarthy and Schechter, above n 9, at § 6:5.  

25 See Chapter 8 of this thesis.  

26 Fenty v Arcadia Group Brands Ltd [2015] EWCA Civ 3, [2015] 1 WLR 3291 at [48]. On the differences 

between merchandising and endorsement, see [35]-[36].  
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element of damage.27 In another case, actor Paul Hogan won a passing off action against 

clothing and related items depicting a koala bear dressed similarly to a film character Hogan 

played.28 Hogan was also successful in a subsequent case involving shoe advertisements that 

imitated a film scene and featured a similarly-dressed actor. 29  There the unlawful 

misrepresentation was that there was a commercial arrangement under which Hogan agreed to 

the advertising. One of the majority judgments suggested, however, that misrepresentation can 

be subtle: noting, for instance, that “[t]he whole importance of character merchandising is the 

creation of an association of the product with the character; not the making of precise 

representations.”30 In both cases Hogan’s visual photographic image was not directly used in 

either the koala imagery or the shoe advertisements. 

 

Christopher Wadlow has interpreted the Australian case law as follows: that a plaintiff in 

business (broadly understood) can have a passing off claim even if the plaintiff has no existing 

licensing business; and the misrepresentation element can be satisfied by an unspecified 

commercial arrangement (not necessarily endorsement) between plaintiff and defendant.31 

Other commentators have remarked on the seeming movement towards misappropriation and 

away from misrepresentation,32 or that “what constitutes a misrepresentation may have become 

a more fluid and contestable concept than before.”33 The Australian case law has also been 

                                                                 
27 In Henderson v Radio Corporation [1969] RPC 218 (NSW), see the judgement of Evatt CJ and Myers J at 236: 

“the wrongful appropriation of another’s professional or business reputation is an injury in itself, no less, in our 

opinion, than the appropriation of his goods or money”. 

28 Hogan v Koala Dundee Pty Ltd (1988) 20 FCR 314 (FCA). The court ruled only on the passing off claim, 

finding it unnecessary to consider the Australian Trade Practices Act 1974. 

29 Pacific Dunlop v Hogan (1989) 23 FCR 553 (FCA, Full Court). The advertisement and posters remained 

enjoined unless a clear and prominent statement was included that Hogan and the filmmakers had not agreed to 

the advertising and did not endorse the shoes. There was also breach of the Trade Practices Act 1974. 

30 At 584 per Burchett J. 

31 Christopher Wadlow The Law of Passing Off: Unfair Competition by Misrepresentation (5th ed, Thomson 

Reuters, London, 2016) at [7-124].  

32 Paul Sumpter “Sports Law and Intellectual Property: How Watertight is an America’s Cup?” [1999] NZIPJ 109 

at 111; Rob Batty “Unauthorised Commercial Exploitation of Sporting Personae” (2010) 16 NZBLQ 40 at 60, 66; 

Susy Frankel Intellectual Property in New Zealand (2nd ed, LexisNexis, Wellington, 2011) at 686-688. 

33 Megan Richardson “Larger than Life in the Australian Cinema: Pacific Dunlop v Hogan” in Andrew T Kenyon, 

Megan Richardson and Sam Ricketson (eds) Landmarks in Australian Intellectual Property Law (Cambridge 

University Press, Melbourne, 2009) 160 at 170. 
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criticised for being confusing34 and for arguably extending passing off beyond its scope.35 The 

potential for diverse scholarly interpretations highlights the complexities in this area.  

 

 

1.3.  Assessment for New Zealand law reform purposes 

In New Zealand, the High Court has declined to follow the Australian approach to expand 

conventional passing off to protect—absent misrepresentation—merchandising via inanimate 

objects.36 In this case Fisher J pointed out that for such non-human images there was protection 

via other claims such as trade marks and registered designs.37 However, he did not discuss 

whether Australian passing off cases on human images were correctly decided; and as observed 

earlier in this chapter, his obiter remarks suggesting North American publicity rights for “real 

persons”38 have not been followed. Neither has other commentary suggesting expanding the 

reach of both ‘goodwill’ and ‘misrepresentation’.39 There has been scholarly disagreement on 

matters such as whether New Zealand sportspersons should have publicity rights40 and whether 

any future protection against misappropriation in New Zealand should be via privacy or 

intellectual property law.41  

 

                                                                 
34 See Alison Laurie “The Big Sell: The Value and Effectiveness of Character Merchandising Protection in 

Australia” (2003) 54 Intellectual Property Forum 12 at 20 (noting that while some cases seem to requirement 

endorsement, approval or authorisation, others only require some kind of commercial connection). 

35 Stephen Todd “Interference with Intellectual Property” in Stephen Todd (ed) Todd on Torts (8th ed, Thomson 

Reuters New Zealand, Wellington, 2019) 747 at 786. See also Batty, above n 32, at 66-67. 

36 Tot Toys Ltd v Mitchell, above n 3.  The case involved bee-shaped toys; the court held that there was no passing 

off. 

37 At 364.  

38 At 363, quoted at the start of this chapter. 

39 Sandra King “Can Passing Off in New Zealand Expand to Accommodate Protection for Personal Images?” 

(1998) 8 Auckland U L Rev 857 at 879, 881 (suggesting presuming goodwill in one’s image if it has been 

appropriated for commercial value, and satisfying misrepresentation by lack of consent to use an image).   

40 Compare Cheyenne Conroy-Mosdell “Sports law in New Zealand: the prospect for a statutory right of publicity 

for sports celebrities” (2016) 97 ANZSLA Commentator 43 (suggesting a statutory publicity right for sports 

celebrities in New Zealand) with Batty, above n 32 (finding no compelling case for extending property rights to 

sportspersons’ personae). 

41 Compare Ursula Cheer and Stephen Todd “Invasion of Privacy” in Stephen Todd (ed) Todd on Torts (8th ed, 

Thomson Reuters New Zealand, Wellington, 2019) 977 at 1014 (suggesting that appropriation of image in New 

Zealand should be treated as a question of intellectual property rather than privacy) with Curtis Barnes and Tom 

Barraclough “Perception Inception: Preparing for deepfakes and the synthetic media of tomorrow” (17 May 2019) 

Brainbox Ltd <www.brainbox.institute> at [165], [644.J] (rejecting New Zealand property rights in audio-visual 

profiles and preferring an (unspecified) privacy-based policy response).  
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As with false light, misappropriation could capture some instances of manipulated images but 

would necessarily encompass much more: such as non-manipulated images, voices, names, 

and even fictional characters. Discussions about such developments in other jurisdictions often 

focus on the latter aspects rather than on manipulated images.42  These latter aspects would 

similarly be affected if misappropriation protection is recognised in New Zealand (whether via 

tort, publicity right or passing off). Therefore, the effects on all these other aspects and relevant 

existing laws would need to be carefully considered. For instance, recognising a publicity or 

personality right that covers unauthorised use of a person’s name may need to be assessed 

against existing protections of names in New Zealand law. A reform that includes protection 

of sound—whether manipulated or not—has different copyright implications than image 

protections, as there could be copyright in the sound recording separately from the underlying 

recorded musical work or literary work. 43  Any reform that could affect non-manipulated 

images could impinge on news-reporting interests to a greater extent than reforms targeted only 

to manipulated images. It will also be important to consider Māori conceptions about 

non-manipulated images and other identity aspects.44 As the Hosking judgment cautioned, for 

any legal reform “[i]t will be necessary to consider the different constitutional framework of 

the New Zealand legal system and its social climate.”45  

 

Such broader reforms going beyond manipulated images would therefore require research into 

all those other aspects to ascertain whether they would be desirable in New Zealand. These 

broader reforms go beyond the scope of this thesis as they would require research into potential 

effects on a wider range of actors, interests and laws. In particular, law reform that could affect 

non-manipulated images would need to be balanced against the public’s interest in news-

reporting and existing laws protecting that interest. Such strong news-reporting interests are 

usually absent with manipulated images: if used in a news context, they are often used either 

                                                                 
42 See, for example, Megan Richardson and Julian Thomas “Image Rights and Other Unorthodox Forms of 

Intellectual Property” in Rochelle Cooper Dreyfuss and Elizabeth Siew-Kuan Ng (eds) Framing Intellectual 

Property Law in the 21st Century: Integrating Incentives, Trade, Development, Culture, and Human Rights 

(Cambridge University Press, Cambridge, 2018) 154.  

43 See Copyright Act 1994, s 2(1), definition of “sound recording”.  

44 See, for example, Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concerning New Zealand Law 

and Policy Affecting Māori Culture and Identity, Te Taumata Tuarua (Wai 262, 2011) vol 1 at [1.4.7], [1.5.1] (on 

unauthorised commercial use of non-manipulated photos of Māori); Khylee Quince “Māori Concepts and 

Privacy” in Stephen Penk and Rosemary Tobin (eds) Privacy Law in New Zealand (Thomson Reuters, Wellington, 

2016) 29 at 42 (on Māori conceptions of ‘self’); Law Commission Invasion of Privacy: Penalties and Remedies: 

Review of the Law of Privacy: Stage 3 (NZLC R113, 2010) at [6.27]-[6.30] (on ‘Māori, privacy and the media’). 

45 Hosking v Runting, above n 2, at [76] per Gault P and Blanchard J. 
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to mislead or to entertain. An image-subject’s interest in preventing circulation of a non-

manipulated newsworthy image may be quite weak. In contrast, their interest in preventing 

manipulation of that same image may be strong, as in the Kerry-Fonda scenario.  

 

Another proposal that affects non-manipulated images is in relation to joint copyright 

ownership. In New Zealand, a copyright work of joint authorship is defined as “a work 

produced by the collaboration of 2 or more authors in which the contribution of each author is 

not distinct from that of the other author or authors”. 46  The work must also be made in 

furtherance of some common design. 47  As a general rule the authors of a work of joint 

authorship would jointly own the copyright.48 Accordingly, if copyright in a photo is jointly 

owned by subject and photographer, the subject would have more control over how the 

photograph is used. In the New Zealand context, Susan Corbett has proposed that copyright in 

a photo should be jointly owned by the subject/s and the photographer when “the human subject 

or subjects are clearly identifiable as being the principal subject of the photograph.” 49  If 

implemented, such a reform could solve many ownership-related barriers to image-subjects’ 

ability to harness copyright law.50 In particular, it could allow a subject who is a joint copyright 

owner to sue others, including the photographer, for infringement.51 Thus joint ownership 

seems more beneficial for image-subjects than an exclusive licence, since exclusive licensees 

cannot sue the copyright owner for infringement.52  

 

This proposal would not resolve the uncertainties (analysed in Chapter 6) regarding whether a 

manipulated image has been changed to the extent that a substantial part has been taken. That 

would not however be an issue in the same way for non-manipulated photos. The suitability of 

such property rights has been questioned on the basis that subjects would usually not have 

                                                                 
46 Copyright Act 1994, s 6(1). 

47 Clive Elliott and others Intellectual Property Law (online ed, LexisNexis) at [COP6.2], citing Glogau v Land 

Transport Safety Authority of New Zealand [1997] 3 NZLR 353 (HC).  

48 Clive Elliott and others, above n 47, at [COP6.2]. 

49 Susan Corbett “The case for joint ownership of copyright in photographs of identifiable persons” (2013) 18 

MALR 330 at 348. She suggests exceptions for professional commissioned photographs and when there is an 

outweighing public interest in freedom of information. At 332 n 16, 348-349. 

50 See Chapter 6 of this thesis. 

51 While not statutorily specified, commentary suggests that a joint copyright owner can bring an infringement 

action without consent of other joint owners, and also that a joint owner could sue another joint owner for a 

potentially infringing act. See Clive Elliott and others, above n 47, at [COP6.2], [COP120.4]. 

52 Copyright Act 1994, s 123(1). 
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invested the skill and labour necessary for originality.53  This issue could be bypassed by 

implementing such protection in the form of a moral right.54 As detailed in Chapter 7, New 

Zealand already recognises a more limited moral right for commissioning in s 105 of the 

Copyright Act 1994.  

 

As with false light and misappropriation, such reform proposals have effects on matters beyond 

manipulated images. Assessing those impacts goes beyond the reach of this thesis and therefore 

such broader New Zealand law reforms are not presented in this thesis as recommendations. 

They are instead posited as potential avenues for future research. In particular, there could be 

further consideration of how to identify and balance subjects’ and authors’ interests in non-

manipulated images with respect to copyright and moral rights. The research in this thesis 

regarding manipulated images could be helpful to assess how such broader New Zealand law 

reforms (that include non-manipulated images and other identity aspects) could interact with 

existing laws addressing manipulated images.   

 

 

We can now turn to laws from other jurisdictions that expressly refer to manipulated images. 

Given the issues and interests at stake with manipulated images, at this stage such 

manipulation-specific laws could be a more targeted option for New Zealand law reform. 

 

 

2.  Laws with Express Reference to Manipulated Images 

 

As explained in the previous section, false light and misappropriation laws are not targeted 

towards manipulated images but instead encompass many other aspects. There are however 

laws from other jurisdictions that expressly refer to and regulate manipulated images. This part 

of the chapter will discuss a selection of such laws. Only laws that are either in force or passed55 

are discussed in this section. 

                                                                 
53 Susy Frankel “The Copyright and Privacy Nexus” (2005) 36 VUWLR 507 at 520. 

54 Long suggests that a subject’s right to prohibit public distribution of non-manipulated images “could be based 

on an expanded moral right” such as that in the Copyright Act 1994, s 105. Doris Estelle Long “Copyright Reform 

in the 21st Century: Adding Privacy Considerations into the Normative Mix” in Susan Corbett and Jessica C Lai 

(eds) Making Copyright Work for the Asian Pacific: Juxtaposing Harmonisation with Flexibility (Australian 

National University Press, Acton, 2018) 97 at 118. 

55 As of 1 June 2019.  
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As analysed in the previous chapter, unconsented manipulated images of a sexual nature would 

be addressed in New Zealand by the HDCA if distributed digitally. This is despite the fact that 

the HDCA does not expressly refer to manipulated images. As Chapter 5 noted, neither does 

the Crimes Act 1961. In some other jurisdictions, however, such images are addressed by 

statutes that do make such express reference. In Australia, the Office of the eSafety 

Commissioner administers a civil complaints system for non-consensual sharing of intimate 

images.56 For the statutory definition of ‘intimate image’ “it is immaterial whether material has 

been altered.”57 Express reference to altered intimate images also appears in Australian law at 

the territorial level.58 Another example is in Scottish law, which criminalises non-consensual 

disclosure of intimate photographs and films,59 with both ‘photograph’ and ‘film’ defined to 

include “whether or not the image has been altered in any way”.60  

 

Other jurisdictions have laws that are not restricted to non-consensual intimate images but are 

limited in other ways. An example is legislation aimed at violent imagery. Earlier this year 

Australia instituted criminal offences applicable when online service providers such as social 

media platforms fail to remove or refer to federal police ‘abhorrent violent material’.61 For the 

                                                                 
56  See Office of the eSafety Commissioner “Civil penalties scheme” <https://www.esafety.gov.au>. The 

complaints system applies to intimate images that are posted or threatened to be posted without consent on 

specified services including social media, e-mail and SMS, when either the poster or the subject is ordinarily 

resident in Australia. There are several exemptions including if an ordinary reasonable person would consider the 

post acceptable having regard to statutorily-specified matters. Enhancing Online Safety Act 2015 (Cth), ss 4, 44B, 

44M. 

57 Enhancing Online Safety Act 2015 (Cth), s 9B(5). Also, “if material depicts, or appears to depict, a part of the 

body of a person, the material is taken to depict the person, or to appear to depict the person, as the case requires.” 

Section 9B(6). “Material” is broadly defined to include text, sound, visual images (moving or otherwise), and 

material in any other form or combination thereof: s 4.   

58 It is an offence under the Crimes Act 1900 (NSW) to intentionally distribute an intimate image of another person 

without consent, knowing or being reckless as to the lack of consent: s 91Q. An ‘intimate image’ includes an 

image that has been altered: s 91N. Exceptions include if a reasonable person would consider the conduct 

acceptable having regard to statutorily-specified matters: s 91T. 

59 Section 2 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016 criminalises disclosing or threatening 

to disclose, without consent and with the requisite mens rea, a photograph or film which shows or appears to show 

another person in an intimate situation. The requisite mens rea is either intent or recklessness as to causing fear, 

alarm or distress. Defences include reasonably believing that the disclosure was in the public interest. 

60 Abusive Behaviour and Sexual Harm (Scotland) Act 2016, s 3(2). By contrast, in England and Wales a similar 

offence would not cover a non-sexual image altered to make it private and sexual, or a non-sexual image of the 

victim merged with a sexual photograph of a different person (such as head-swapped pornography). See Criminal 

Justice and Courts Act 2015 (UK), ss 33, 35(5) and explanatory notes to s 35(5).  

61 See Criminal Code Act 1995 (Cth), Division 474, Subdivision H. One offence applies if the conduct featured 

in the material occurred in Australia and the material is not referred to police within a (statutorily undefined) 

reasonable time after the service provider becomes aware of its existence: s 474.33. The other offence applies to 

material reasonably capable of being accessed within Australia that is not expeditiously removed or ceased from 
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statutory definition of ‘abhorrent violent material’, “it is immaterial whether the material has 

been altered.”62 This legislation could therefore apply to manipulated images but only to a 

limited subset. 

 

Other recent laws could apply to subsets of Category C (ambiguously-manipulated) images. A 

Singapore law that passed in May 2019 criminalises communication in Singapore of a false 

statement of fact likely to have one of several effects, including being prejudicial to national 

security or public safety and influencing election outcomes.63 A false statement of fact is a 

statement (including images, moving or otherwise) that a reasonable person would consider a 

representation of fact, and “is false or misleading, whether wholly or in part, and whether on 

its own or in the context in which it appears.”64 For such false statements any government 

minister may instruct issuance of a direction to stop or to correct the statement. 65 

Noncompliance with such directions is an offence.66 This law has been criticised for the power 

it grants ministers to determine what is true or false.67 With respect to manipulated images, this 

law would seem to apply to Category C images as clearly-manipulated images in the other two 

categories are unlikely to be considered false or misleading representations of fact. 

 

Legislation with narrower scope in Texas will become effective in September 2019.68 This law 

would criminalise creating a “deep fake video” and causing it to be published or distributed 

within 30 days of an election, with intent to injure a candidate or influence an election result. 

“Deep fake video” is defined as “a video, created with the intent to deceive, that appears to 

                                                                 
being hosted; the fault element is recklessness: s 474.34. There are defences including for journalism, research 

and artistic work: ss 474.37-474.38. 

62 Criminal Code Act 1995 (Cth), s 474.31(2).  ‘Abhorrent violent material’ means audio, visual or audio-visual 

material that records or streams specified types of conduct (including murder, terrorist acts and rape), is produced 

by a perpetrator or another specified relevant person, and that reasonable persons would regard as offensive in all 

the circumstances. Sections 474.31-474.32. 

63 Protection from Online Falsehoods and Manipulation Act 2019 (Singapore), s 7. The mens rea is knowing or 

having reason to believe that it is a false statement of fact and that the effect is likely. For this purpose s 3 defines 

“communicate” to include internet, MMS and SMS communications.  

64 Section 2. 

65 Sections 10-12. Correction directions could be issued even to persons that do not know or have reason to believe 

that the statement was false: s 11(4). The statute also provides for directions to internet intermediaries: Part 4. 

66 Section 15. For the judicial appeal process see s 17. 

67  See Tessa Wong “Singapore fake news law polices chats and online platforms” (9 May 2019) BBC 

<www.bbc.com>. 

68 SB 751, 86th Legislature Regular Session (Texas 2019).  
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depict a real person performing an action that did not occur in reality.”69 Therefore, this too is 

a law that would apply to Category C images but with an additional requirement of intent to 

deceive. 

 

Unlike the laws on intimate images, the focus of the Singaporean and Texan laws is not 

unconsented images but rather specific types of misleading material, which could include some 

Category C manipulated images. The Australian ‘abhorrent violent material’ law is restricted 

in another way: to certain violent imagery. All these laws could apply to manipulated images 

distributed with a subject’s consent. These laws would therefore not encompass the full range 

of manipulated images within scope of this thesis. 

 

The same can be said of laws targeting what this thesis terms ‘beautifying’ manipulations. In 

Israel, a 2013 law70 regulated advertisements in which a person’s image has undergone graphic 

editing for reducing body measurements. Such advertisements must include a clearly-visible 

clarification regarding the editing that is no smaller than 7% of the advertisement area. This 

law does not include sanctions but is enforceable by a civil claim.71 In France, from October 

2017 photos of models used for commercial purposes, in which the model’s physical 

appearance has been modified to slim down or flesh out the silhouette, must bear the notice 

“photographie retouchée” (retouched photograph).72 This applies to fashion and advertising 

industries, but not to photos used directly on products.73 Noncompliance is penalised by a 

fine.74  

                                                                 
69 Section 1. 

70  Law for Restricting Weight in the Modeling Industry, 5772-2012 (Israel). There are exceptions if the 

advertisement is not intended for an Israeli public and when its purpose is not commercial. Descriptions of this 

law are from: Knesset Research and Information Center Implementation and Enforcement of the Law for 

Restricting Weight in the Modeling Industry, 5772-2012 (7 June 2017) at 7. The original statute is in Hebrew and 

no official English translation could be located.  

71 Knesset Research and Information Center, above n 70, at 4, 20-21. 

72 Code de la Santé Publique (translation: Public Health Code) (France), art L2133-2, as translated in: Yann Basire 

and Caroline Le Goffic “To be or not to be … photoshopped?” (2018) 13(3) J of Intellectual Property Law & 

Practice 177 at 177. According to this source at 177-178, it is unclear whether the law would apply to online 

publications accessible from France or targeting French consumers; and ‘models’ are defined in the Employment 

Law Code. 

73 The obligation applies regardless of medium (print, online etc.) and there is further guidance on the content of 

the required notice. See Basire and Le Goffic, above n 72, at 177, discussing Public Health Code, arts R2133-4 to 

R2133-6.  

74 The fine can be brought up to 30% of the expenses of the advertisement. Code de la Santé Publique (translation: 

Public Health Code) (France), art L2133-2, as translated in Basire and Le Goffic, above n 72, at 177. 
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The effect of these French and Israeli disclaimer requirements is to turn Category C 

ambiguously-manipulated images into Category A or B clearly-manipulated images. This is 

because after the required disclaimers the images would no longer be ambiguously-manipulated 

as the fact of manipulation would be clear to viewers. The French and Israeli laws do not 

mention the subject’s consent75 and would seem to apply even if the subject consents to the 

manipulation.  

 

While the French and Israeli laws address a specific type of image, the idea of disclaimers for 

image-manipulation is present in other contexts, albeit not judicially enforceable. In New 

Zealand, Media Council Principle 11 is an example. It is not limited to a particular type of 

image, although it only applies to publications within the Council’s jurisdiction. Some 

publications have also voluntarily committed to such standards: for instance, under The 

Guardian’s editorial code “[d]igitally enhanced or altered images, montages and illustrations 

should be clearly labeled as such.”76 Again, such schemes attempt to remove certain Category 

C images from circulation, but it is not clear how they would deal with Category B images that 

are clearly-manipulated but unclear about subject consent. 

 

Academic commentary has suggested requiring disclaimers for images in Australian77 and 

American 78  law that similarly focus on Category C images. Other commentary proposes 

different approaches to image-manipulation specific to the American constitutional context.79 

                                                                 
75 According to the translated sources available for this research as cited in this chapter. 

76  The Guardian “Editorial Guidelines: Guardian News & Media Editorial Code” (August 2011) 

<www.theguardian.com> at 4.  

77 Marilyn Krawitz “Beauty is only photoshop deep: Legislating models’ BMIs and photoshopping images” 

(2014) 21 J L & Med 859 at 871-874 (suggesting Australia should have similar legislation to the Israeli law).  

78 For American print magazine images with negative effects on women, Hunter suggests a disclaimer system 

including “a rating corresponding to the alterations’ severity, and for the more severe digital manipulations, a list 

of modifications made.” Nicole Hunter “Beauty is in the Eye of the Retoucher: Why Photoshopped Magazine 

Images Require Regulation” (2011) 33 Women’s Rts L Rep 82 at 111. See also Jon Lawrence Dartley “Lost 

Horizons?: Tortious and Philosophical Implications of Computer Imaging” (1993) 19 Rutgers Computer & Tech 

LJ 199 at 217 (briefly suggesting American legislation requiring labelling of electronically altered images); Lisa 

Byrne Anastasio Potter “Altered Realities: The Effect of Digital Imaging Technology on Libel and Right of 

Privacy” (1995) 17 Hastings Comm & Ent LJ 495 at 523-526 (discussing disclaimers regarding ‘believability’ of 

manipulated images). 

79 Douglas Harris “Deepfakes: False Pornography is Here and the Law Cannot Protect You” (2019) 17 Duke L & 

Tech Rev 99 at 99 (calling for a U.S. federal criminal statute prohibiting dissemination of pornographic 

deepfakes); Jessica L Williams-Vickery “A (Thigh) Gap in the Law: Addressing Egregious Digital Manipulation 

of Celebrity Images” (2018) 34 Ga St U L Rev 795 at 814-815 (suggesting state law remedies for unconsented 

manipulated celebrity images that are objectively offensive and that directly conflict with the celebrity’s public 
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However, as stated by a New Zealand commentator, “caution must be exercised before 

borrowing authority from countries where the context may be very different. New Zealand law 

must be fashioned to suit the rules of New Zealand society.”80 With this in mind, we can now 

turn to assessing these laws for purposes of New Zealand law reform. 

 

 

2.1. Assessment for New Zealand law reform purposes 

As seen from the chapter analyses in Part III of this thesis, there are few express references to 

manipulated images in New Zealand law. One example is Media Council Principle 11 on 

“Photographs and Graphics” which states that “[a]ny technical manipulation that could mislead 

readers should be noted and explained.” Another is the moral right against false representations 

as to altered artistic works.81 Yet these have limited scope due to either jurisdictional limits or 

a focus on authorship.  

 

As detailed in the previous section, laws from other jurisdictions expressly referring to 

manipulated images would not encompass all images within this thesis’s scope. These foreign 

laws fall into two main types: those targeting unconsented images of a sexual nature, and those 

targeting images that can cause wider social harm (such as ‘beautifying’ images or those 

affecting security or elections). Neither type of legislation addresses other forms of 

unconsented manipulated imagery that affect subject autonomy interests. The latter type of 

‘beautifying’-focused legislation applies regardless of subject consent. Such legislation has 

been suggested by a New Zealand social media influencer whose photos in an Australian 

magazine were retouched. 82  Her petition requests the New Zealand Parliament to “pass 

legislation requiring brands, advertisements, and the media to disclose if the physical 

appearance of a model has been altered or retouched in photographs.”83 As with the French and 

                                                                 
reputation or known stance on an issue); Logan A Forsey “Towards a Workable Rubric for Assessing Photoshop 

Liability” (2013) Seton Hall University, Law School Student Scholarship Paper 222 at 36-37 (proposing liability 

for creators of manipulated images that are objectively offensive or wilfully misleading, with heightened 

requirements for public figures). 

80 Ursula Cheer and Stephen Todd “Invasion of Privacy” in Stephen Todd (ed) Todd on Torts (8th ed, Thomson 

Reuters New Zealand, Wellington, 2019) 977 at 1020. 

81 Copyright Act 1994, s 104. 

82  Emily Brookes “Jess Quinn's anti-Photoshop petition hits 10,000 signature goal” (11 July 2019) Stuff 

<www.stuff.co.nz>. 

83  “Petition of Jessica Quinn: Transparency around retouching of photographs of models” New Zealand 

Parliament (8 January 2019) <www.parliament.nz>. The “petition reason” description includes combating 



PhD - S.C.A. Ekaratne 

 
 

320 

 

Israeli laws, this proposed legislation would likely apply disclaimers even if the subject 

consented and the disclaimers need not clarify if the alteration was unconsented. For instance, 

an advertisement could comply with such a law by disclosing that a photo is altered—but 

viewers may still believe that the subject consented to the alteration and perhaps even that she 

was paid more for her consent. This would be a Category B image. The petitioned-for law 

would also only apply to altered images of ‘models’ in advertising and media. As explained in 

Chapter 12, in New Zealand such ‘beautifying’ manipulations in publications are currently 

addressed by Principle 11 of the Media Council: the manipulations should be noted or 

explained. If in an advertisement, such an image could breach ASA Rule 1(c) if it suggests 

desirability to be underweight, and also Rule 1(a) if altered without the subject’s consent. ASA 

Rule 1(a) therefore seems to go further than the petition as it addresses the consent issue. 

However, as discussed in Chapter 12 and further below, the Media Council and ASA are self-

regulatory.  

 

The New Zealand petition is praiseworthy in drawing attention to image-manipulation issues, 

but is limited in targeting ‘beautifying’ Category C images that are already addressed by the 

Media Council and ASA. It does not address other image-manipulations that affect subject 

autonomy interests. New Zealand law reform should ideally encompass the broad range of 

manipulated images as recognised in this thesis, and the corresponding subject autonomy 

interests.  Given the limitations in New Zealand law identified in Part III, there are several 

ways in which such interests could be addressed. One option is to simply ban all Category A 

and B images, or to create a civil claim against any such image. In this thesis I do not suggest 

this option, due to potential negative effects on disseminators’ expressive interests and on 

viewers’ interests in observing images with artistic or other value.84 An alternative is to require 

disclaimers stating that images have been manipulated and/or that subject consent is absent. 

This would effectively extend the French and Israeli legislative models to all manipulated 

images of humans, not just ‘beautifying’ ones. This is also not suggested as it would seem to 

sweep too broadly: unlike ‘beautifying’ manipulations, many other image-manipulations do 

not have broader social effects on viewers’ health and self-esteem. Moreover, the French and 

Israeli laws only apply to fashion and/or advertising industries, not to images disseminated 

                                                                 
unrealistic body image ideals and giving consumers the opportunity to decide what is real and what is not, and 

refers to the French law. The petition closes on 31 December 2019. 

84 Noting also the right to freedom of expression in the New Zealand Bill of Rights Act 1990, s 14. 
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elsewhere such as school bulletin boards and social media. The French and Israeli laws are 

therefore both narrowly targeted and relatively easier to enforce. As noted above and in Chapter 

12, in New Zealand the Media Council and ASA have targeted jurisdiction that can encompass 

‘beautifying’ manipulations. In the New Zealand context, the “Perception Inception” Report 

recommended that those disseminating “synthetic media artefacts that are highly photo- or 

phono-realistic” (i.e. including what this thesis considers Category C images) should “consider 

how to affix statements or contextual indicators” that make the extent of any manipulation 

technologies clear.85 As explained in Chapter 1 of this thesis, this is limited to synthetic media 

and some Category C images, but even in that context the report does not advocate legally 

requiring disclaimers of manipulation but rather that disseminators should consider them.  

 

With these matters in mind, it is suggested that reforms to New Zealand law at this stage should 

be specifically targeted towards the harms and interests relevant to manipulated images and 

should therefore include express reference to manipulated images. Targeted reforms could be 

crafted that make express reference to image-manipulation and to subject consent. This type of 

reform would take into account subject interests in autonomy specific to image-manipulation, 

and also interests of relevant actors besides the subject. Proposals for such reforms are laid out 

in the next chapter. 

 

                                                                 
85 Curtis Barnes and Tom Barraclough “Perception Inception: Preparing for deepfakes and the synthetic media of 

tomorrow” (17 May 2019) Brainbox Ltd <www.brainbox.institute> at [644.M]. 
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CHAPTER 15 

RECOMMENDATIONS FOR NEW ZEALAND LAW 

 

In light of the limitations in existing law identified in Part III, this chapter recommends 

reforming certain aspects of New Zealand law. The recommended reforms would include 

express reference to image-manipulation and to subject consent, and would take into account 

interests of relevant actors besides the image-subject. This chapter also applies these 

recommended reforms to image-manipulation scenarios and discusses their potential effects. 

The chapter ends with recommendations for future research. 

 

 

1.  Recommendation for Reforms to New Zealand Law 

 

I offer two recommended reforms to New Zealand law. The first applies only to the BSA, ASA 

and Media Council, and suggests that manipulated images within their jurisdictions should be 

Category A images: clearly-manipulated and clearly with no subject consent. This reform 

therefore contains the ‘disclaimer’ concept of the French and Israeli laws for Category C 

images, and the idea that it could be easier to enforce such standards in regulated industries 

rather than in every other context. My proposed reform makes an additional suggestion that 

lack of informed subject consent should also be noted or clear from the context. This would 

extend disclaimers to Category B images. 

 

The second suggested reform (to apply alongside the first) would be useful for images outside 

the jurisdiction of those three standards bodies. This second reform builds on the proposal for 

a Harmful Communications Act made by Ursula Cheer, and suggests adding an ‘image-

manipulation principle’ for complaints against Category B and C images (including those in 

print form). This proposal therefore does not require labelling or disclaimers for all such 

images but rather provides an avenue to protect subject autonomy while allowing for other 

actors’ interests to be considered. This reform would fit within the current HDCA scheme and 

could therefore take advantage of its existing enforcement mechanisms.  

 

Before moving on to the detail, it is important to note that these reforms are proposed in this 

chapter with a focus on suggested content rather than precise statutory wording. If these 
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reforms are instituted, the finalised content and language should benefit from consultation with 

relevant stakeholders including but not limited to the BSA, ASA, Media Council, Netsafe and 

the Office of the Privacy Commissioner.1 Any finalised reforms would also benefit from public 

consultation in New Zealand, perhaps in a form similar to Law Commission consultations. 

While no commentary was found on tikanga Māori issues specific to manipulated images, the 

scope of any public consultation should include such issues. 2  Another matter for public 

consultation is whether such reforms should include applicability to post-mortem images and 

if so, whose consent should be sought for use of a manipulated image after someone dies. 

Pending such consultation the reforms presented in this chapter are limited to images of living 

individuals.  

 

Accordingly, the following recommendations are presented as useful starting points for 

consideration and consultation: 

 

1. Reforms relating to media, broadcasting and advertising standards bodies 

2. A Harmful Communications Act with an image-manipulation principle 

 

For ease of understanding, these reforms are explained in relation to contexts where there is 

only one principal subject. They could nevertheless be applicable in more complex situations. 

For instance, if there are three principal subjects manipulated and only one does not consent to 

it, the relevant reform could be applied to that one subject’s image leaving the others 

consensually manipulated. 

 

 

 

 

 

                                                                 
1 For the statutory requirement for the BSA to consult with the Privacy Commissioner, see the Broadcasting Act 

1989, s 21(4). The “Perception Inception” Report recommended that the Office of the Privacy Commissioner 

initiate public discussion regarding creation of unconsented synthetic media artefacts. Curtis Barnes and Tom 

Barraclough “Perception Inception: Preparing for deepfakes and the synthetic media of tomorrow” (17 May 2019) 

Brainbox Ltd <www.brainbox.institute> at [644.G].   

2 Tikanga Māori has been defined as “the collection of values that regulate Māori life and reflect [their] collective 

customs, beliefs and values.” Khylee Quince “Māori Concepts and Privacy” in Stephen Penk and Rosemary Tobin 

(eds) Privacy Law in New Zealand (Thomson Reuters, Wellington, 2016) 29 at 32. For Māori conceptions relevant 

to non-manipulated images see Chapter 14, n 44 of this thesis. 
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1.1.  Reforms relating to media, broadcasting and advertising standards bodies 

The complaint processes of the Media Council, BSA, and ASA were described in Chapter 12.  

This proposed reform suggests that manipulated images within their jurisdictions should be 

Category A images: clearly-manipulated and clearly with no subject consent. It would extend 

Media Council Principle 11 to the other two bodies. There is an additional suggestion that lack 

of informed subject consent should also be noted or clear from the context. It is hoped that such 

standards could be applied by the BSA and ASA as is currently done with Media Council 

Principle 11.  

 

It is recommended that all three bodies’ principles and standards include the following: 

 

(1) Manipulations to photographs and videos should be noted and explained. 

(2) When a photograph or video includes a manipulated image of a human principal subject 

identifiable to that subject: 

(a) The subject’s informed consent should be obtained for publishing or 

broadcasting the manipulated image, even if the source image was publicly 

available; or 

(b) For the Media Council and BSA only: if informed consent as in (2)(a) above has 

not been obtained, that fact should also be noted and explained, or the lack of 

consent should be clear from the context. 

(3) Blurring/blacking out faces for news-reporting purposes is excepted from the informed 

consent requirements in (2) above. 

(4) Complainants should not be requested to waive proceedings in other fora.   

 

These recommendations have attempted to incorporate current wording in these bodies’ rules 

such as “informed consent”3 and “noted and explained”4. As mentioned earlier, the precise 

wording should be the product of wider consultation. 

 

Recommendation (4) would apply to the Media Council and ASA, as the BSA does not request 

such waivers.   

                                                                 
3 See Guidelines 10g, 11c and “Guidance: Privacy” at [7] in Broadcasting Standards Authority Broadcasting 

Standards in New Zealand: Codebook for Radio, Free-to-Air Television & Pay Television (April 2016) at 41, 60. 

4 Media Council, Principle 11. 
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Recommendation (1) would effectively extend Media Council Principle 11 to the BSA and 

ASA. All three bodies would then have consistent standards on this aspect. While it would 

encompass all manipulated images (not just of human subjects), this seems appropriate for 

broadcasting and advertising, and is already the standard for publications governed by the 

Media Council. If results of consultation suggest otherwise, this recommendation could be 

restricted to images of human subjects as in (2). The “noted and explained” wording could be 

criticised as vague but would seem to take context into account. Lisa Potter discusses5 a more 

specific proposal by the Institute for Journalism in Norway to require all altered images to carry 

an ‘m’ in a circle to mark them as ‘montages’. However, as Potter points out, this does not 

inform the public how the image is altered, which may be relevant in some instances. Therefore 

the current wording from Media Council Principle 11 could be considered as a starting-point. 

 

The concept of “principal subject” for recommendation (2) is the same as that explained in 

Chapter 1. Recommendation (2) requires either informed consent by the subject or (except for 

the ASA) the lack of consent to be clear. These informed consent recommendations apply to 

subjects identifiable to themselves. This is different from other identifiability requirements: for 

instance, in the current BSA process privacy is breached only if the complainant is “identifiable 

beyond family and close friends who would reasonably be expected to know about the matter 

dealt with in the broadcast”.6 Due to the interests of news reporting, this identifiability standard 

is appropriate for non-manipulated images. However, viewers’ interests in seeing a 

manipulated image in news reporting is low. A manipulated image could be an entertaining 

illustration, as in the Tamahori head-swap. But if so, why not obtain informed consent, or 

briefly clarify that consent was not obtained? Alternatively, a stock image that permits 

manipulation could be used, especially for body-portions. Therefore it is suggested that 

identifiability for this purpose be from the point of view of the subject herself. This broader 

concept of identifiability is appropriate because this recommended reform is narrowly targeted 

only to manipulated images.  

 

                                                                 
5 Lisa Byrne Anastasio Potter “Altered Realities: The Effect of Digital Imaging Technology on Libel and Right 

of Privacy” (1995) 17 Hastings Comm & Ent LJ 495 at 525-526. 

6 “Guidance: Privacy” at [2.1] in Broadcasting Standards Authority Broadcasting Standards in New Zealand: 

Codebook for Radio, Free-to-Air Television & Pay Television (April 2016) at 59.  
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The exception in (3) for blurring or blacking out faces for news reporting would allow instances 

where that is the only manipulation done to an image used for news reporting. Further guidance 

could be obtained from concepts of consent in BSA’s Standard 11 and ASA’s Rule 1(a), and 

from consultation. 

 

Recommendation (2)(b) would allow for use of humorous, critical or artistic manipulated 

images but with lack of consent made clear. For example, a New Zealand magazine could 

publish an image similar to Kienitz. Under current Media Council Principle 11, the 

manipulation should be noted and explained. With recommendation (2), the magazine should 

also obtain the mayor’s consent or ensure the lack of consent is clear, such as by context. In 

the Kienitz image the mayor’s consent is clear by context, so the magazine could publish that 

image without breaching (2)(b). The same result would occur for BSA-regulated broadcasting. 

However, as recognised in (2)(b), this is less appropriate for the ASA as it regulates 

advertisements rather than commentary or news. A person’s manipulated image should not be 

used to sell products and services without her consent; so for advertisements, informed consent 

to the manipulated image should always be obtained. If the image has artistic or entertainment 

value to viewers, it could be disseminated in a non-advertising context that can take advantage 

of (2)(b).  

 

As a result of recommendation (1), Category C ambiguously-manipulated images would not 

be permitted by the Media Council, ASA and BSA. As a result of (2), Category B images would 

also not be permitted. These bodies would accordingly only permit Category A images: clearly 

manipulated, with clearly no subject consent. This contributes to balancing viewers’ interests 

in seeing manipulated images with subjects’ interests in not having their consent 

misrepresented. As for other relevant actors: disseminators could publish or broadcast such 

images by ensuring they are in Category A. Source image creators could utilise current 

copyright or moral rights laws if they do not approve of disseminators’ work. Predictability for 

such actors could be increased by implementing the suggested approach from Chapter 6 for the 

‘substantial part’ aspect of New Zealand copyright infringement. 

 

Let us now apply the above recommendations (1)-(4) to relevant scenarios. The Tamahori 

head-swap was the only applicable selected scenario not addressed by current Media Council 

rules. This scenario satisfies recommendation (1) and current Principle 11 as it was stated to 

be ‘mocked up’. The problem was that current Media Council principles do not mention 
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informed consent. Under recommendation (2), the newspaper could either obtain the subjects’ 

informed consent or clarify the lack thereof. Regarding the subject of the body portion, this is 

a more balanced outcome than leaving her consent ambiguous under current rules. As this 

subject would not suffer serious emotional or financial harm (as explained in the HDCA 

chapter), if the lack of her consent is clear it seems appropriate to permit viewers to be 

entertained by the image. However, rather than inform readers that they are using non-celebrity 

images without consent, the newspaper would likely obtain a stock image for the body portion 

(which would also evade any copyright problems) and add a textual note to make it clear that 

Tamahori did not consent to use of the head portion. This highlights how these 

recommendations may aid in reducing some manipulations of non-celebrities’ images. This is 

a positive step as non-celebrities are less likely to have contractual bargaining power over 

source images or the resources for legal action. 

 

Another issue relevant to non-celebrities was identified in the Chapter 13 summative 

evaluation. There was an identified limitation for non-celebrities’ manipulated images used in 

advertising in ways that do not imply endorsement, especially if the source image was publicly 

available. The example given was a schoolteacher’s image manipulated and used to advertise 

something unrelated to his job, like a food product. Under recommendation (2), informed 

consent must be obtained in such instances as (2)(b) does not apply to ASA-regulated 

advertisements. Similarly, informed consent must be obtained for the Stan Lay scenario as it is 

in an advertisement. But if the Stan Lay image was published as humorous ‘art’ in a magazine 

(governed by the Media Council), it would not breach the recommendations as long as lack of 

consent was clear. This would seem to provide some balance regarding the interests of subjects, 

viewers and disseminators. If Stan Lay suffered serious emotional distress, he may receive 

redress under the HDCA if the manipulated image is online. 

 

As highlighted in Chapter 12, the ASA and Media Council are self-regulatory bodies and their 

decisions are not judicially enforceable. The BSA is a statutory body, but despite comparatively 

stronger enforceability its standards do not expressly mention image-manipulation. Only the 

Media Council’s Principle 11 does so. My recommendation would therefore extend this Media 

Council principle to the other two bodies, as well as provide additional protection regarding 

informed consent. These protections would of course be enhanced if Media Council and ASA 

decisions were also judicially enforceable. The previous chapter mentioned a New Zealand 

petition for “legislation requiring brands, advertisements, and the media to disclose if the 
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physical appearance of a model has been altered or retouched in photographs.”7 As Chapter 12 

explained, such disclosures for ‘beautifying’ manipulations are currently addressed by Media 

Council Principle 11 and ASA Rule 1(a), but these standards lack judicial enforceability. Such 

petitions from members of the public could perhaps lead to legislative reconsideration of these 

entities’ standards and their enforceability. It is hoped that any such reconsideration would not 

be limited to ‘beautifying’ manipulations but would include broader reform such as that 

recommended here.  

 

 

1.2.  A Harmful Communications Act with an image-manipulation principle 

Some unauthorised manipulated images do not fall within the jurisdiction of the BSA, ASA or 

Media Council. As Chapter 13’s summative evaluation revealed, none of the selected laws in 

Part III uniformly applies to all image categories. Part II explained uncertainties regarding other 

laws such as current New Zealand privacy law.  

 

This second proposed reform would apply alongside the first reform, and could be useful for 

manipulated images that cannot be regulated by the BSA, ASA or Media Council. It builds on 

the proposal for a Harmful Communications Act made by Ursula Cheer, and suggests adding 

an ‘image-manipulation principle’ allowing complaints against communications (both print 

and digital) of manipulated images. Specifically, this proposed principle would apply when the 

communication either falsely suggests the image is not manipulated or falsely suggests the 

subject consented to its dissemination. This reform would therefore not require labelling or 

disclaimers for all such images (which could be difficult to enforce). It instead provides an 

avenue for subjects who wish to prevent or take down such images while allowing for other 

actors’ interests to be taken into account. As this proposed reform would fit within the current 

HDCA scheme, the current HDCA enforcement mechanisms could be utilised. A further 

benefit is the ability to use the free confidential Netsafe services, unlike a tort or intellectual 

property claim which would need to be brought in court.  

  

Ursula Cheer has suggested a Harmful Communications Act, based on the current HDCA, to 

unite and replace existing New Zealand defamation and privacy torts and other civil actions 

                                                                 
7 “Petition of Jessica Quinn: Transparency around retouching of photographs of models” New Zealand Parliament 

(8 January 2019) <www.parliament.nz>. 
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relevant to speech.8 She argues that “although doctrinal clarity is a good idea in principle, 

adhering to it inflexibly ignores the reality”,9 and reminds us of the statement in Hosking that:10  

 

The law governing liability for causing harm to others necessarily must move to 

accommodate developments in technology and changes in attitudes, practices and 

values in society. These are drawn into the law in the main by legislation … 

 

Professor Cheer uses the term “complex damaging speech” for when both reputational and 

privacy interests appear to have been breached.11 As manipulated images can also result in 

overlapping types of harm, her proposed Harmful Communications Act could be helpful in this 

context too. Her proposed Act would retain aspects of the current HDCA’s civil regime such 

as: the ‘serious emotional distress’ threshold, factors relevant for District Court civil orders, 

the requirement to act consistently with the Bill of Rights Act, remedies, non-exemption of the 

media, and Netsafe’s current role.12  She suggests changes to the HDCA as follows:13  
 

- Extension to all harmful communications, not just digital; 

- Extension to cover pecuniary harms and additional remedial powers to award damages, 

perhaps only if damage exceeds a minimum threshold level;14 

- Permitting applications for interim orders (to prevent principle breaches) to proceed 

directly to court without Netsafe involvement.  

 

With respect to extension to pecuniary harm, Professor Cheer points out the current HDCA’s 

non-coverage of pecuniary loss as a “weakness”.15 I agree, and add that a concept such as 

                                                                 
8 Ursula Cheer “Divining the dignity torts: a possible future for defamation and privacy” in Andrew T Kenyon 

(ed) Comparative Defamation and Privacy Law (Cambridge University Press, Cambridge, 2016) 309 at 326. In 

this chapter she argues that privacy and defamation torts are drawing closer together and proposes merging the 

two torts, either in a Harmful Communications statute or a blended right in the New Zealand Bill of Rights Act 

1990.  

9 At 321. 

10 Hosking v Runting [2005] 1 NZLR 1 (CA) at [3] per Gault P and Blanchard J, quoted in Cheer, above n 8, at 

322. 

11 Cheer, above n 8, at 310. 

12 See Cheer, above n 8, at 324-327. 

13 At 323, 325-326. 

14 Cheer observes that “[a]lternatively, the [defamation and privacy] torts could be preserved as a last resort for 

those cases, which is a less desirable solution as it would destroy the fully comprehensive nature of the statute.” 

At 326. 

15 At 326. 
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‘serious pecuniary harm’ (perhaps with a threshold amount) could be added to the definition 

of ‘harm’ in a revised Harmful Communications Act. Such an Act would then cover situations 

where the plaintiff has suffered either serious emotional distress or serious pecuniary harm or 

both. This Act could then replace other speech-related actions, including those that address 

pecuniary harm such as injurious falsehood. Other actions such as harassment and breach of 

confidence are already accounted for in HDCA Principles 5 and 7. As Cheer notes, “[t]he main 

advantages of this model would be increased coherence, accessibility and affordability of the 

law.”16 It would cover both true and false statements, as well as those that are a mix of both—

thus avoiding some of the uncertainties about false statements under privacy law described in 

Chapter 4. As with the current HDCA, under the proposed Act “media would still be able to 

maintain their own varied regulatory complaints processes and complainants could choose to 

use those rather than the Act provisions.”17 Therefore my first recommended reform relating 

to the standards bodies could co-exist alongside a Harmful Communications Act. 

 

Since Professor Cheer’s proposed Act would extend the current HDCA to print 

communications, it would protect a type of image I identified in Chapter 13 as currently 

unprotected: Category A sexualised images of adults in print form not governed by the Media 

Council. This is a positive change as the same image in digital format would fall under the 

HDCA. However, other scenarios would not receive protection even under the proposed 

Harmful Communications Act. For instance, the proposed Act could not address Category C 

images like Kerry-Fonda. This is because the District Court can only grant an order if satisfied 

that:18  

 

(a) there has been a threatened serious breach, a serious breach, or a repeated breach of 

1 or more communication principles; and 

(b)  the breach has caused or is likely to cause harm to an individual. 

 

Even if ‘harm’ is revised to include pecuniary harm as described earlier, subjects like Kerry 

may not suffer either serious emotional distress or serious pecuniary harm—or indeed any 

emotional or pecuniary harm. The harm to Kerry was the political effect of a manipulated image 

                                                                 
16 At 326. 

17 At 327. For the avoidance of doubt, I add that complainants should also be able to choose the ASA process for 

advertisements.  

18 Harmful Digital Communications Act 2015, s 12(2). 
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being perceived as truth, as it reportedly alienated veterans from his campaign.19 A similar 

issue could arise with other ‘fake news’ manipulations.  

 

I therefore suggest an addition to the Harmful Communications Act proposed by Ursula Cheer. 

My suggested addition to this Act would be an image-manipulation principle with the 

following effects: 

 

(i) When a communication includes a manipulated visual image of a human principal 

subject identifiable to that subject: 

(a) the communication should not falsely suggest that the visual image is not 

manipulated;  

(b) the communication should not falsely suggest that the subject consented to 

its dissemination.  

(ii) Breach of (i)(a) or (i)(b) does not require that the breach caused or is likely to cause 

“harm” (as defined in this statute) to an individual. A human principal subject 

referred to in (i) may apply to the District Court for a relevant order. 

 

As with my earlier recommendation, this one attempts to follow the wording of current law 

(the HDCA) including the ‘should not’ language of all its principles.20 ‘Visual image’ would 

need to encompass both photographs and videos; and the concept of ‘principal subject’ is as 

described in Chapter 1. As for the earlier recommendation, identifiability to oneself would be 

sufficient—as under the current HDCA.  

 

As for my first recommended reform, the precise wording of this image-manipulation principle 

should be the product of consultation. 

 

The effect of my proposed principle is that Category B and C images (including in print form) 

could breach the Act without a showing of statutorily-defined “harm”. As previously discussed, 

“harm” would ideally be defined to encompass both serious emotional distress and serious 

pecuniary harm. Since statutory “harm” (serious emotional or financial harm) is not required 

                                                                 
19  Bronx Documentary Center “Published February 9, 2004: Photos by Ken Light and Owen Franken” in           

“Altered Images: 150 Years of Posed and Manipulated Documentary Photography” (2015) 

<www.alteredimagesbdc.org/newsmax>.  

20 Harmful Digital Communications Act 2015, s 6(2). 
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for breach of this proposed principle, those who can apply to the court cannot be defined as 

those statutorily “harmed” as in HDCA, s 11. The proposal therefore allows a principal subject 

to apply to the court. Thus, the District Court could grant an order if this proposed image-

manipulation principle is breached even if serious emotional or financial harm is not evident. 

This reflects the loss of autonomy and choice for the subject with Category B and C images—

the misrepresentation of truth or consent can be a harm in itself.21 As discussed above for the 

standards bodies, this could balance various actors’ interests. It would still allow distribution 

of a humorous, critical or artistic manipulated image as long as there is no false suggestion (by 

text or context) either that it is a non-manipulated image or that the subject consented. If this 

image-manipulation principle is breached, available relief from the District Court could be the 

range of orders currently obtainable under the HDCA, such as to take down or correct 

material.22 

 

A further check exists. Recall that to obtain a court order the complainant would still need to 

show that:23 

 

there has been a threatened serious breach, a serious breach, or a repeated breach of 

1 or more communication principles. 

 

This requirement should apply to the proposed image-manipulation principle. As observed at 

the end of Chapter 11, potential plaintiffs would benefit from guidance on what would be a 

“serious breach” of a communication principle. It is respectfully suggested that manipulations 

that fall within (i)(a) of my recommendation (falsely suggesting an image is not manipulated) 

should usually be considered a “serious breach” of the proposed image-manipulation principle. 

Kerry-Fonda would be an example. By contrast, if the only manipulation is blurring or blacking 

out a subject’s face, that would not falsely suggest the image is not manipulated under (i)(a). 

Even if this breaches (i)(b) by falsely suggesting the subject consented, if this is the only 

manipulation it should not usually be a “serious breach”. 

 

                                                                 
21 As explained in Chapter 2. 

22 Harmful Digital Communications Act 2015, s 19(1). For a list of all potential orders, see Chapter 11, ‘1.1. The 

HDCA’s civil complaints regime’. As no pecuniary harm needs to be shown for breach of the proposed image-

manipulation principle, it is not suggested here that breach of this principle alone should result in monetary 

damages, although this issue could be the subject of consultation inquiry. 

23 Harmful Digital Communications Act 2015, s 12(2)(a). 
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In addition, the court must take into account several factors listed in the current HDCA’s 

s 19(5), including the level of harm, the context and subject matter, and whether the 

communication is in the public interest.24 These factors allow the court to consider the image’s 

artistic, critical or other value. As with the current HDCA, judges would need to consider and 

weigh several aspects and interests. As Megan Richardson has stated:25  

 

if, as seems to be a feature now of Anglo-European privacy decisions, judges are capable 

of assessing the contribution of a claimed privacy interest … then surely they are also 

capable of assessing the particular contribution that art can make to our understanding of 

the human condition. 

 

If this proposed image-manipulation principle is incorporated into a revised Harmful 

Communications Act, it would address Category C images such as Kerry-Fonda and other 

similar ‘fake news’ images. Such images could breach (i)(a): they make a false suggestion that 

the image is not manipulated. A Category C image like Irvine-Talksport could breach both 

(i)(a) and (i)(b): it suggests the image is not manipulated and that the subject consented.  

 

Moving onto Category B images like Stan Lay and the Tamahori head-swap, these could 

breach (i)(b) as consent is unclear. However, a court may not consider the Tamahori head-

swap a “serious breach” due to the non-sexual nature of the image and as the subject is only 

identifiable to herself. Indeed, another factor could be added to s 19(5): “the court must 

consider the identifiability of the affected individual”. If the court does consider it a serious 

breach of the proposed principle, it could order an apology or a correction26 such as to note the 

lack of consent. This type of scenario in real life would likely be resolved by Netsafe mediation. 

Also, under my previous recommendation for the Media Council the newspaper should clarify 

lack of subject consent; the subject could therefore utilise this procedure instead. 

 

Having examined Category B and C images, let us turn to those in Category A. These images 

would not breach my proposed image-manipulation principle. Category A images may 

however breach a different principle. As explained in Chapter 11, Category A sexualised 

manipulations could breach the HDCA Principle 3 (grossly offensive to a relevant reasonable 

                                                                 
24 Section 19(5)(a), (c), (g). For a list of all s 19(5) factors see Chapter 11, n 20. 

25 Megan Richardson “Candid Camera” (2007) 66(3) Meanjin 83 at 86. 

26 Harmful Digital Communications Act 2015, s 19(1).  
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person) or Principle 4 (indecent or obscene). Under the revised Act as proposed by Ursula 

Cheer, print communications would also be covered. Alternatively, if a Category A image 

carries a false imputation of criminality or other wrongdoing, then Principle 6 (false allegation) 

could apply. The only Category A selected scenario that would not be a breach of any principle 

is Kienitz. As described in the Chapter 13 summative evaluation, this is arguably the correct 

result after interest-balancing. 

 

We can now take this analysis a step further. Let us take all the selected Category B and C 

scenarios from Table 10, and imagine they were all disseminated as Category A images. In this 

situation, these images would all have clear indications that they were manipulated and without 

subject consent. Now these scenarios are in Category A and thus would not breach my proposed 

image-manipulation principle. How would they be treated under the revised Harmful 

Communications Act: which covers print material and includes financial harm, but is otherwise 

similar to the HDCA? Briefly examining these scenarios in this context, we can come to the 

following conclusions: 

 

The pornographic deepfake scenarios would still be a breach, for the same reasons as 

current deepfake scenario A. They would likely be considered serious breaches of 

Principle 3 (grossly offensive) and/or Principle 4 (indecent or obscene).  

 

Stan Lay as a Category A image would lack any false indication of endorsement or 

consent. It could perhaps be a breach of Principle 3 (grossly offensive to a reasonable 

person) or Principle 4 (indecent or obscene), but as discussed in Chapter 11 it is not 

certain how a court would balance the humorous aspect of the image. Nevertheless, this 

is an advertising image, not artwork or commentary. Therefore—under my 

recommendation for the standards bodies—informed consent must be obtained from 

the subject. We can see here how the two recommended reforms would work together.  

 

For a Category A Irvine-Talksport, no relevant HDCA principle applies, despite the 

financial harm. Yet as with Stan Lay the subject would have redress under my proposed 

recommendation for the ASA. As mentioned previously, the ability to legally enforce 

ASA and Media Council decisions could be explored to provide additional protection 

in such circumstances. 
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For a Category A Tamahori head-swap the subjects would need to use the Media 

Council process, with the likely results as described above.  

 

If Kerry-Fonda and the ‘beautifying’ manipulations were Category A images, there 

would be no breach of a principle. This does not seem problematic, though, as there 

would also be none of the harms that these subjects are concerned about. Since both 

manipulation and lack of consent would be clear, viewers would not think Kerry in fact 

spoke with Fonda, nor that the ‘beautified’ celebrity in fact looks like that. Thus if 

Kerry-Fonda was circulated as a joke or commentary in Category A form, it would not 

breach either my proposed image-manipulation principle or any other principle in a 

revised Harmful Communications Act. This result would balance interests of viewers 

and disseminators in these different contexts.  

 

Finally, source image creators could continue to utilise copyright or moral rights to protect 

their interests against disseminators of manipulated versions. The Chapter 6 suggested 

approach for ‘substantial part’ could aid with predictability.   

 

 

2.  Application of Recommended Reforms 

 

The summative evaluation at the end of Part III identified some limitations for four types of 

unconsented manipulated images. All four would be addressed by the combined effect of the 

reforms recommended in this chapter, as follows: 

 

1. Category A sexualised manipulated images of adults disseminated in print form not 

under the Media Council’s jurisdiction:  

- These images would be addressed by the second proposed reform: specifically, 

the recommendation from Ursula Cheer’s work that a Harmful Communications 

Act should encompass print communications 

 

2. Category C ‘fake news’ images like Kerry-Fonda that do not fall under the Media 

Council, BSA, ASA or HDCA: 

- The second reform’s image-manipulation principle could address such images, 

as explained above.  
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3. Category B scenarios like the Tamahori head-swap, especially if the source image was 

publicly available; and 

4. Non-celebrities’ manipulated images used in advertising in ways that do not imply 

endorsement, especially if the source image was publicly available: 
 

- Both proposed reforms could assist in both these situations, as explained above.  

 

 

3.  Potential Effects of the Reform Proposals 

 

The first reform proposed, for the standards bodies, would permit only Category A manipulated 

images within these bodies’ jurisdictions (except for advertisements which would require 

informed consent). The second proposed reform would allow for complaints against Category 

B and C images in an expanded HDCA regime. Thus both reforms would allow most Category 

A images to be disseminated unless those images fell foul of another principle or standard (such 

as those targeting sexual material). As Category A images would not misrepresent either truth 

or subject consent, the proposed reforms could strike a more even balance between the interests 

of various actors. 

 

These law reforms could possibly incentivise disseminators to produce manipulated images in 

Category A form at the outset. Similar trends have occurred in other jurisdictions. In response 

to the French law described in the previous chapter, Getty Images no longer accepts 

photographs of models whose body shapes have been retouched to look thinner or larger.27 

Other companies have voluntarily applied disclaimers to beauty-related images. For example, 

in January 2018 the American CVS Pharmacy committed to label all its beauty imagery by the 

end of 2020 with one of two watermarks: ‘Beauty Unaltered’ on imagery that is not materially 

altered, and ‘Digitally Altered’ on all others.28 In early 2019 nearly 70% of CVS beauty images 

                                                                 
27 Yann Basire and Caroline Le Goffic “To be or not to be … photoshopped?” (2018) 13(3) J of Intellectual 

Property Law & Practice 177 at 178. 

28 For this purpose “materially altered” is defined as “changing or enhancing a person’s shape, size, proportion, 

skin or eye color, wrinkles or any other individual characteristics.” CVS Health “CVS Pharmacy Makes 

Commitment to Create New Standards for Post-Production Alterations of Beauty Imagery” (press release, 15 

January 2018) <https://cvshealth.com/newsroom>. 
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were compliant with this voluntary scheme.29 Similarly, if New Zealand institutes law reforms 

aimed at Category B and C images—such as those proposed in this chapter—at least some 

disseminators of manipulated images could be incentivised to only produce Category A images 

to avoid complaints and criticism. As with the French law influencing Getty Images policy, 

such reforms could also have a ‘knock-on’ effect even beyond New Zealand’s shores. 

 

 

4.  Recommendations for Future Research 

 

The reforms proposed in this chapter are of broad scope as they are targeted to address the 

range of limitations identified in Part III of this thesis. While such comprehensive reforms are 

ideal, there is also scope for future research into narrower reforms. For example, the HDCA 

could be amended to include an image-manipulation principle similar to that proposed in this 

chapter. Such a reform would not address the full range of limitations identified in this thesis, 

given the restrictions inherent in the HDCA identified in Chapter 11 such as the limitation to 

digital communications and the requirement for ‘serious emotional distress’. However, such 

narrower reforms to existing laws could be investigated in future research.  

 

There is also potential for future research regarding practical difficulties that arise when 

defendants are anonymous or outside New Zealand. As explained in Chapters 11 and 12, the 

overseas jurisdiction of the three standards bodies is limited, and under the HDCA it can be 

practically difficult to obtain relief against overseas entities. Entities such as Facebook and 

Twitter have voluntarily committed to the “Christchurch Call” to prevent dissemination of 

terrorist and violent extremist content.30 With regard to other contexts, further research could 

be beneficial regarding such entities’ liability under New Zealand law. 

 

The focus of this thesis is unconsented initial dissemination of manipulated human images. 

This chapter’s recommendations were therefore specifically targeted to this focus. There could 

however be value in future research on matters beyond those investigated for this thesis, such 

as broader law reforms mentioned in Chapter 14. These reforms could have effects on 

                                                                 
29 CVS Health “CVS Beauty Mark” (2019) <https://cvshealth.com>. 

30  “Christchurch Call to Eliminate Terrorist & Violent Extremist Content Online” (May 2019) 

<www.christchurchcall.com/call.html>.  
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manipulated images but would also necessarily protect against unauthorised use of non-

manipulated images and possibly other aspects such as voice, names and signatures. Such 

research goes beyond the reach of this thesis, but could lead to New Zealand public consultation 

on all aspects of personal identity that are used without authorisation.  
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CHAPTER 16 

CONCLUSION 

 

The focus of this thesis was New Zealand legal liability when manipulated visual images are 

initially disseminated without a human principal subject’s consent. As noted in Chapter 1, such 

dissemination will only increase with new technological developments, and there is no in-depth 

scholarly analysis of New Zealand laws in this regard. This thesis offered such a contribution 

by examining: the extent to which existing New Zealand laws protect against unconsented 

initial dissemination of manipulated human images; limitations in the current New Zealand 

legal framework with regard to such protection; and ways in which identified limitations could 

be addressed, taking into account the interests of relevant actors. It was assumed that 

appropriate legal protections would ideally be applicable to a broad range of people and 

contexts, rather than being limited only to celebrities or to a certain commercial or non-

commercial context. 

 

Part I of the thesis set the groundwork by identifying relevant interests and images in Chapters 

2 and 3. Relevant actors identified in Chapter 2 were image-subjects, creators of source images, 

disseminators of manipulated images, and viewers. These actors can have different—and 

sometimes conflicting—interests, harms and benefits. For subjects, their interests could usually 

be captured by the notion of autonomy: the ability to choose how and when their images are 

circulated in manipulated form. Manipulated images of humans were then categorised in 

Chapter 3, which offered a new taxonomy based on clarity of manipulation and perceived 

subject consent. Under this taxonomy images within the thesis’s scope were categorised as 

either Category A (clearly-manipulated with clearly no subject consent to disseminate); 

Category B (clearly-manipulated with unclear subject consent to disseminate); or Category C 

(ambiguously-manipulated). This chapter also provided illustrative scenarios within each of 

these categories, including all New Zealand reported decisions 1  on relevant manipulated 

images.  

 

Parts II and III evaluated the extent to which existing New Zealand laws protect against the 

unconsented initial dissemination of manipulated human images. Part II’s Chapters 4 and 5 

addressed New Zealand laws that were uncertain in their applicability to manipulated images 

                                                                 
1 See Chapter 3 for the relevant timeframe and sources of these decisions. 
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or only useful in limited contexts. In particular, the analysis in Chapter 4 demonstrated that 

subjects cannot rely on New Zealand privacy laws to protect their autonomy interests.  

 

Part III turned to New Zealand laws with broader potential to counter unconsented image-

manipulations. In this Part, Chapters 6 to 12 analysed the applicability of copyright; moral 

rights; passing off; injurious falsehood; defamation; the Harmful Digital Communications Act 

2015; and media, broadcasting and advertising standards. As part of this analysis each chapter’s 

law was applied to several image-manipulation scenarios selected from Chapter 3. This 

application illustrated how each law could apply to Category A, B and C images. Potential 

limitations of each law were also identified, utilising a series of factors and presenting them at 

the end of each chapter in the form of a ‘limitation analysis’ table. For copyright law, an 

approach was suggested for use in infringement analysis of manipulated human images. 

 

Part III ended with a summative evaluation of these laws and their limitations in Chapter 13. 

This summative evaluation revealed that most of the selected laws are applicable to a variety 

of contexts, although the only express mention of manipulated images was by the Media 

Council which has limited jurisdiction. This evaluation also showed that copyright and moral 

rights actions would usually be limited to subjects who captured the source image themselves, 

and that many images within the scope of this research will not be defamatory under New 

Zealand law. The Harmful Digital Communications Act 2015 (‘HDCA’) could be helpful in 

countering unauthorised image-manipulations of a sexual nature, but is limited to digital 

communications. None of the areas of law analysed in Part III applied to all the selected 

scenarios, or even to all selected scenarios within a single image category. Chapter 13 

concluded that given different actors’ competing interests (as identified in Chapter 2), the 

balance struck by existing New Zealand laws seems appropriate for many scenarios. However, 

limitations still exist for certain image-manipulation scenarios that could benefit from law 

reform.  

 

Part IV offered recommendations, using limitations identified in Part III as the basis and 

drawing on relevant laws from other jurisdictions. In this Part, Chapter 14 explored legal 

approaches to image-manipulation from other jurisdictions and evaluated their suitability for 

New Zealand law reform. It was found that laws expressly referring to manipulated images are 

more directly targeted to relevant harms and interests and are therefore more appropriate 

models for New Zealand law reform at this stage. Accordingly, Chapter 15 recommended two 
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reforms to existing New Zealand law, both of which expressly refer to image-manipulation, as 

starting points for consideration and consultation. The first proposed reform would apply only 

to the media, broadcasting and advertising standards bodies. It would have the effect of 

permitting only Category A manipulated images within these bodies’ jurisdictions, except for 

advertisements which would require informed consent. The second proposed reform, which 

would operate alongside the first, is a generally-applicable harmful communications statute 

with an image-manipulation principle. The statute (as proposed by another commentator) 

would extend the HDCA to print communications and to financial harm; and the added image-

manipulation principle (proposed by myself) would allow for complaints against Category B 

and C images. As with my first proposed reform, this could incentivise disseminators to 

produce Category A manipulated images that would not misrepresent either truth or subject 

consent. Both proposed reforms could therefore provide an avenue to protect subject autonomy 

while allowing for other actors’ interests to be considered. Finally, Chapter 15 suggested 

avenues for future research going beyond the scope of this thesis.  

 

While the ability to manipulate images can benefit some persons and entities, it can harm 

others, including those whose images are changed without their consent. Legal disputes have 

already arisen from unconsented image-manipulation. Several jurisdictions have produced or 

are considering legislation targeted to manipulated images. The research and recommendations 

contributed by this thesis would be helpful in the New Zealand context, and would also aid in 

developing future research on image-manipulation and related legal issues.  These issues will 

only increase in frequency and complexity as we become more technologically interconnected. 
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