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Introduction
New Zealanders are enthusiastic adopters of new technology and our use of the internet has been described as at near saturation point.[footnoteRef:2] In a 2013 survey, 81% of respondents rated the internet[footnoteRef:3] as important or very important. Importance ratings of offline media were very different - the proportion who rated offline (or mainstream) media as important were: television (47%), radio (37%) and newspapers (37%). Although watching television is an important leisure activity for people of all ages, 80% of respondents aged 16–29 said the internet is important or very important for entertainment purposes. [2:  Andy Gibson, Melissa Miller, Philippa Smith, Allan Bell, Charles Crothers, ‘The Internet in New Zealand’, WIPNZ 2013, 4, http://www.aut.ac.nz/__data/assets/pdf_file/0007/424816/wipnz2013final.pdf, accessed 10 June 2014.  Ninety-two percent of respondents said they currently used the internet.]  [3:  Including online media such as streamed radio.] 


In this technological landscape, New Zealand, like other legal systems, is facing challenges arising from harms caused by the publication of online speech. Existing forms of speech regulation are being tested and some adaption has occurred. In addition, the government recently commissioned an investigation into whether gaps exist in the law but ultimately rejected suggestions for a new grand regulator.  

This paper examines the contextual background of current media regulation in New Zealand and the challenges presented by the proliferation of online speech.  It considers proposals from the New Zealand Law Commission for a new grand-regulator covering mainstream and new media, and the rejection by the Government of those proposals.  The paper then examines the current patchwork of regulation applying to online speech and the introduction by the Government of a Harmful Digital Communications Bill.  Although there are many positive elements to this current patchwork of regulation, it is concluded that overall the system of regulation is too complex, inaccessible and lacks cohesion.  The lesson from the New Zealand experience suggests a grand regulator dealing with both offline and online speech is the most desirable solution. 

Background
New Zealand is a remote archipelago in the South Pacific. Geographically it is 1.1 times the size of the United Kingdom, and 244 times the size of Hong Kong, but it has a tiny population of only 4.2 million people. Still a constitutional monarchy, politically the country is a stable democracy utilising an MMP voting system every three years. Economically it is one of the most open markets in the world.  Population ethnicity is made up of nearly 74% European descendants of mid 19th-century colonists, with the next largest group being nearly 15% indigenous Maori. The Asian population at close to 12% is the next largest and the fastest growing ethnic group in New Zealand.[footnoteRef:4]  [4:  2013 Census, New Zealand Government <http://www.stats.govt.nz/Census/2013-census/profile-and-summary-reports/quickstats-about-national-highlights/cultural-diversity.aspx> accessed October 2013. ] 


Media Ownership

Population growth aside, it remains true that New Zealand media audiences are small - among the smallest in the world. There is not much of a market to fight over, but what market exists is governed only by basic competition legislation and mostly owned by off-shore interests.  There are only four major commercial players, three of which are foreign-owned – these are APN News & Media (Australian but with a large stake held by Irish company, INM), Fairfax Media (trans Tasman), MediaWorks (Canadian, then Australian, recently in receivership) and Sky TV (Australian, previously controlled by Rupert Murdoch). Cross-mediaownership and promotion is common: APN News & Media and Fairfax Media dominate the print media in New Zealand, while MediaWorks and Sky TV dominate commercial television, and MediaWorks and APN dominate radio networks. Change in ownership by these off-shore media proprietors is constant. For example, in 2013, the German Bauer Media Group bought APN’s magazine stable. Additionally, financial institutions have been replacing media companies as media proprietors since 2010. By 2012, financial institutions such as equity funds owned over 50% of APN and Fairfax Media, and in 2013 Rupert Murdoch’s News Corporation sold all 44% of its shares in SKY TV, now dispersed among various financial institutions.[footnoteRef:5] [5:  Merja Myllylahti, New Zealand Media Ownership Report 2013 (AUT Centre for Journalism, JMAD, 28 November 2013) <http://www.aut.ac.nz/__data/assets/pdf_file/0010/427681/JMAD-2013-Report.pdf > accessed October 2013. ] 


Alongside this ever-changing commercial market sits a small public broadcasting sector which is nonetheless constantly shrinking as government withdraws funding and increasingly applies commercial imperatives. This is made up of the state broadcasters TV1, TV2, TV1 and TV2 Plus (which simply repeat programming from both channels an hour later), Maori Television, and Radio New Zealand and the Concert Programme. Only the latter two broadcasters carry no advertising. 

Character of New Zealand media

What then is the character of the New Zealand media, apart from being mainly foreign-owned? It is often said that the New Zealand media is well behaved. Even our highest court has said so, and though this was 13 years ago now, it remains largely true. In Lange v Atkinson, the leading defamation case, the Court of Appeal endorsed the following view of the New Zealand print media, contrasting it with that in the United Kingdom:[footnoteRef:6] [6:  Lange v Atkinson [2000] 3 NZLR 385 [34].] 


The combination of the smallness of the population with the fact that the dailies are not national papers produces low circulation figures. …Another consequence of the regional character of the dailies is that there is not the same competition that can arise, and has arisen, in the United Kingdom between national papers. …. Another difference is that some of the British dailies have close associations with particular political parties; competing political positions are by contrast often expressed in the opinion pages of individual New Zealand dailies and weeklies.

The Court additionally endorsed the view that ‘New Zealand has not encountered the worst excesses and irresponsibilities of the English national daily tabloids’.[footnoteRef:7] But it also noted that the responsibility and vulnerability of the press are critically dependent on its ethics and practices, ownership structures and the independence of editors. [7:  ibid. The Court referred to a view put forward by journalist Karl Du Fresne, in a publication: Free Press Free Society (Newspaper Publishers Association of New Zealand, 1994), 26, 34, that: “some British tabloids have thrown away the rule book in their pursuit of sensational exclusives. Invasion of personal privacy, fabrication of interviews and the obtaining of information by dishonest means have become the norm in the down-market tabloid press.” Sir Douglas Graham, at the time the Minister of Justice, was also quoted by the Court and Du Fresne as saying at the New Zealand Press Council’s twentieth anniversary that “Compared to our British counterparts, media intrusion into our daily lives is rather tame, but I do not believe the standard of journalism is by any means inferior. If anything, quite the contrary.”] 


In contrast to this assessment of the New Zealand print media, there is a more recent view that broadcast media is becoming more tabloid in New Zealand, both in style and in the use of intrusive news-gathering methods, and that the print media is aping this development to some degree.[footnoteRef:8]  [8:  See Judy McGregor, Margie Comrie, What’s News? Reclaiming journalism in New Zealand, Eds (Dunmore Press 2002).] 


In fact, a 2012 controversy called ‘Cuppagate’ ignited concerns that some New Zealand media might be involved in illegally breaching privacy. Prior to the November 2012 election, the Prime Minister, John Key, referred the matter of an audio recording he said was illegally obtained to the police. Mr Key and a political alley, Mr Banks, had held a meeting to which media were invited in the week running up to election day. The two men enjoyed a cup of tea in a café, but prior to having discussions, media were asked to remove themselves to a position outside where they could film but not record the conversation. After the meeting, Mr Key discovered a recording device had been left on the table. A cameraman, Bradley Ambrose, who owned the device, obtained a recording remotely from it, which he later released to a newspaper when Mr Key accused him of deliberately recording the conversation using ‘News of the World tactics’.[footnoteRef:9] The question was whether Mr Bradley had intentionally intercepted a private communication using an interception device.[footnoteRef:10] The newspaper refused to release the recording on the basis that it could be breaching a further provision prohibiting disclosure of such communications.[footnoteRef:11] [9:  ‘Teapot Tape saga costly for cameraman’ (TV One News, 26 March 2012) <http://tvnz.co.nz/national-news/teapot-tape-saga-costly-cameraman-4798355> accessed October 2013.]  [10:  Crimes Act 1961, ss 216A-B.]  [11:  ibid, s 216C.] 

 
A media storm erupted, focussed on the content of the tape.  No mainstream media released it, although hints about its content were reported once another political candidate, Winston Peters, suggested in a campaign speech that the Prime Minister had made derogatory comments about the elderly on the tape. Although the Prime Minister’s popularity did not diminish, Mr Peters, whose political future was in doubt, was returned to Parliament after obtaining a sufficient share of the list vote. The cameraman, Mr Bradley, meanwhile sought a declaration that the discussion between Mr Banks and Mr Key was not a private one. The judge refused to adjudicate on the grounds that insufficient facts were before her and the police had not completed their investigation.[footnoteRef:12]  [12:  Ambrose v Attorney-General [2012] NZAR 23.] 


Following the election, Mr Key continued to refuse to consent to the release of the tape or to stop the police investigation, even though the tape became available on the internet. The police eventually announced they would not prosecute Mr Ambrose who had written a letter of regret, but delivered a warning to him and to media that his actions were probably illegal and any publication of the tape would be also. However, the tape had been leaked long since by prominent media law bloggers linking to it. They argued the meeting which was essentially a publicity stunt in a public cafe could never have been private, and any media publishing the tape would not be in breach of the criminal law either. 

In a postscript to the story, a newspaper sought the police file on the matter under the Official Information Act 1982 and discovered that the logs of Mr Ambrose's text messages and phone calls were disclosed by a telephone company after police served a search warrant on the company when investigating the incident. The text messages appeared to confirm that the recording was inadvertent, not a deliberate News of the World-style conspiracy as the Prime Minister had claimed.[footnoteRef:13] It appears that in terms of disclosing media misbehaviour, the incident was no more than a ‘storm in a teacup’. There was no real criminal conduct that constituted a breach of the Prime Minister’s privacy. Undoubtedly the police pursued the inquiry zealously, but probably not overly so. They were in fact entitled to pursue a warrant and uplift relevant communications from Mr Bradley to investigate his possible commission of an offence, and if this looks heavy-handed, then that is possibly because referring the matter to the police in the first place was so.  [13:  Bevan Hurley, ‘Police seize Cuppagate Texts’ (New Zealand Herald, 4 August 2013) <http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10907972> accessed October 2013.] 


If ‘Cuppagate’ is indicative of the sort of controversy that exposes the state of media behaviour and freedom in New Zealand, then, compared to some of our Pacific neighbours and indeed, to the United Kingdom, we are doing quite well.  One problem, then, is not that our press lacks freedom but that freedom may be taken for granted. An examination of the current state of media law in the jurisdiction does reveal that although there have been many developments which have opened up the law, vigilance, and possibly change, are still required.

Legal restrictions on media freedom

How free is the New Zealand media? In 2013, it was ranked eighth in the world in the Press Freedom Index. Meanwhile, the United Kingdom is at 29. Only three Asian countries are in the top 25 percent of the table, while 15 of those countries are among the bottom 45 places. New Zealand is always quite high on the list, where rankings are based on an assessment of pluralism, media independence, environment and self-censorship, legislative framework, transparency and infrastructure in each country. The factors I have noted above, our civic stability and our distance from other markets and conflicts undoubtedly contribute to this result.[footnoteRef:14] A steady relaxation of media law restrictions has also played a part, though, as noted above, this cannot be taken for granted. Relevant aspects of the law are examined below.  [14:  Press Freedom Index 2013, Reporters Without Borders <http://en.rsf.org/press-freedom-index-2013,1054.html> accessed October 2013.] 


Criminal libel

Until 1 February 1993 defamation was punishable as a specific criminal offence. However, this was repealed by the Defamation Act 1992.[footnoteRef:15] The government attempted to revive a form of criminal libel in 2001 but was successfully resisted by media. A clause in the Electoral Amendment Bill (No 2) 2001, making it an offence to expose between writ day and polling day any untrue statement that defamed a candidate and was calculated to influence votes, was inserted into the Bill as part of a last minute Supplementary Order Paper. Following a meeting with media representatives concerned about their ability to report on the election, the provision was dropped from the Bill. Any new forms of criminal libel would probably now be inconsistent with the rights and freedoms in the New Zealand Bill of Rights Act 1990, and therefore require a report to Parliament, thus hopefully also prompting a public outcry.[footnoteRef:16] [15:  Crimes Act 1961 (n7) ss 211–16; repealed by s 56(2) Defamation Act 1992. See Single v Church District Court, Napier, 10 May 1994, CP 22/93, one of the last prosecutions for criminal defamation. It was unsuccessful.]  [16:  See New Zealand Bill of Rights Act 1990, ss 4, 5, 6, 7, 14.] 


Sedition

Though still on the statute book, sedition offences appeared obsolete by 1989 when there was a failed attempt to repeal them.[footnoteRef:17] Then in 2004, a surprising successful prosecution was brought against a Mr Selwyn, a man who took part in an axe-attack on the Prime Minister’s Auckland electorate office and who was linked to flyers found at the scene of the attack and elsewhere. The use of sedition laws against Mr Selwyn was inappropriate because the main concern of the police in this case appeared to be preventing incitement to violent behaviour. However, this conviction was unfortunately followed by a charge in March 2007 of a Dunedin bar tavern owner for publishing a seditious document, which was an offer to students of a chance to win a petrol-soaked couch and to swap petrol for beer. While the innkeeper accepted diversion in the case, the inappropriate nature of the charge at least added weight to a recommendation of the New Zealand Law Commission that our sedition laws should be repealed and not replaced, following a brisk consultation.[footnoteRef:18] The Commission concluded that the offences were too wide, were in breach of the New Zealand Bill of Rights Act 1990, were unclear, and had been used to muzzle vehement and unpopular political speech. The Commission also concluded that criminal behaviour covered by the sedition provisions could be punished under other existing criminal provisions. The recommendations were accepted by the Government, which accordingly consigned the sedition laws to the ‘dustbin of history’.[footnoteRef:19] [17:  Crimes Bill 1989, which was not enacted into law.]  [18:  See Law Commission, Reforming the Law of Sedition (LC  R 96, 15 March 2007) <http://www.lawcom.govt.nz/project/sedition> accessed October 2013.]  [19:   ‘Govt agrees to put sedition laws ‘in dustbin of history’’ New Zealand Herald (New Zealand, 8 May 2007). See also Crimes (Repeal of Seditious Offences) Amendment Act 2007, 07/96,  introduced 8 June 2007.] 


Blasphemy

Unfortunately, we have retained the offence of blasphemous libel, although prosecutions are rare—in fact there is only one reported example.[footnoteRef:20] However, the offence carries a penalty of up to a year’s imprisonment.[footnoteRef:21] Fortunately, the leave of the Attorney-General is necessary before a prosecution may be brought.[footnoteRef:22] The constituents of blasphemy are nowhere defined in our statute; all the legislature has done is to define what it is not:[footnoteRef:23] ‘It is not an offence … to express in good faith and in decent language, or to attempt to establish by arguments used in good faith and conveyed in decent language, any opinion whatever on any religious subject.’ [20: R v Glover [1922] GLR 185.]  [21: Crimes Act 1961 (n8) s 123.]  [22:  ibid, s 123(4).]  [23:  ibid, s 123(3).] 


Publications, including films, continue to provoke some persons to threaten proceedings for blasphemy, but no prosecutions have been commenced. In February 2006, the New Zealand media became involved in an international controversy over what many Muslims considered were blasphemous caricatures of the Prophet Mohammad that had been published previously by a Danish newspaper. Wellington's Dominion Post and the Christchurch Press joined a number of European newspapers in re-printing the Danish cartoons. Amidst threats of blasphemy action, the Human Rights Commission hosted a meeting between interest groups, which resulted in the release of a Statement.[footnoteRef:24] In this statement, the parties affirmed without dissent the importance of freedom of the media, but also noted that such freedom is not absolute, and comes with responsibilities. Those responsibilities included sensitivity to diverse cultures and beliefs and recognition of the diversity within cultures and beliefs, responsibility to inform the community about diverse cultures and beliefs and the provision of dialogue and channels of communication between the media and faith communities. Nonetheless, the meeting acknowledged that the media has to make difficult calls on such issues on a daily basis and these need to be considered in an international context of conflict, and accepted that the media which published the cartoons did not set out to insult or offend, only to inform. Those media apologised for the offence caused but did not resile from the decision to publish, based on the context at that time. The two newspapers also gave an undertaking not to publish the cartoons again.[footnoteRef:25]  [24:  Human Rights Commission, Press release: Statement from media and religious representatives (9 February 2006).	]  [25:  The cartoons were published again worldwide in 2008, although not by the Press or the Dom Post .] 


In spite of the view that blasphemy is a dead letter, some time ago our Court of Appeal examined and indirectly endorsed a role for the offence to continue to play. In Mendelssohn v. AG,[footnoteRef:26] the Court examined the rights protecting religious freedom in the New Zealand Bill of Rights Act 1990[footnoteRef:27] and held the Bill did not impose positive duties on the state in any relevant sense to protect religious freedom. The Court also examined New Zealand’s international obligations, and noted that Article 18 of the International Covenant on Civil and Political Rights 1966 protects freedom of religion, but primarily affirms a freedom from state interference. In the Court’s view, Article 20 unambiguously requires protective action in favour of religion, but only in limited extreme situations. New Zealand entered a reservation to this article which stated that it had legislated in various relevant areas. In Mendelssohn, the Court of Appeal identified the relevant legislation referred to in the reservation as including the crime of blasphemous libel. [26: [1999] 2 NZLR 268, [16]-[18].]  [27: The New Zealand Bill of Rights Act 1990 (n13) ss 13, 14, 15, 17, 20.] 


In spite of Mendelssohn, it is apparent the crime of blasphemy serves little practical purpose any longer in the law. The intervention of the Human Rights Commission in the Prophet Mohammad cartoon controversy prevented a further testing of blasphemy laws in New Zealand, and in particular, whether they survive the Bill of Rights and whether they apply to non-Christian religions. Blasphemy is anomalous in a secular society, and represents a threat to freedom of expression. 

Hate speech

New Zealand also retains limited hate speech regulation which is now rarely engaged. Section 131 of the Human Rights Act 1993 makes it a criminal offence to publish or broadcast threatening, abusive, or insulting statements, these statements being intended and likely to excite hostility or ill will against, or bring into contempt or ridicule, any group of persons in New Zealand on the ground of the colour, race, or ethnic or national origins of that group of persons.[footnoteRef:28] The offence is a summary one and is punishable by imprisonment for a term not exceeding three months or to a fine not exceeding $7,000. It goes by the name of ‘inciting racial disharmony’. The Attorney-General must consent to any prosecution.[footnoteRef:29]  [28:  See Brooker v Police [2007] 3 NZLR 91, [61].]  [29: Human Rights Act 1993, s 132 (HRA 1993).] 


Section 61 of the Act provides civil sanctions for published racist remarks. Complaints based on this racial disharmony provision may be made to the Race Relations Conciliator, whose office is part of the Human Rights Commission. The remedies are not punitive, but if the matter is not settled through conciliation, it can be referred to the Human Rights Review Tribunal, which may among other remedies uphold the complaint, issue a declaration that the Human Rights Act has been breached, award damages, or make a restraining order. Damages may be significant, covering pecuniary loss, loss of benefit, and humiliation, loss of dignity, and injury to feelings. The threshold for invoking the civil sanction is lower than for s 131.[footnoteRef:30] [30:  For a fuller discussion of the provisions, see John Burrows and Ursula Cheer, Media Law in New Zealand (6th ed, LexisNexis 2010), 600.] 


The media are exempt from liability for accurately reporting the remarks of others under s 61(2), which provides:

It shall not be a breach of subsection (1) of this section to publish in a newspaper, magazine, or periodical or broadcast by means of radio or television a report relating to the publication or distribution of matter by any person or the broadcast or use of words by any person, if the report of the matter or words accurately conveys the intention of the person who published or distributed the matter or broadcast or used the words.

The exception for the media seems to apply only to their reporting functions and to accurate reports. This means publication of items such as letters to the editor is not covered. Furthermore, in determining accuracy, the Office of the Race Relations Conciliator may investigate and pronounce on media ethics and standards.[footnoteRef:31] Newspaper means a paper containing public news or observations on public news, or consisting wholly or mainly of advertisements, being a newspaper that is published periodically at intervals not exceeding three months.[footnoteRef:32]  [31: See Grant Huscroft, ‘Defamation, racial disharmony, and freedom of expression’ in Grant Huscroft and P Risworth (eds), Rights and Freedoms: The New Zealand Bill of Rights Act 1990 and the Human Rights Act 1993 (Wellington NZ: Brooker’s, 1995), 198.]  [32:  HRA 1993 (n26) s 61(3). ] 


How section 61 affects the media will vary, depending on the facts of the case. Although one or two early complaints against media were upheld,[footnoteRef:33] more recent decisions indicate that the New Zealand Bill of Rights freedom of expression now ensures a high threshold for complainants before s 61 will be invoked. The Race Relations Conciliator issued a Statement on Race Relations in 2008[footnoteRef:34] which sets out the principle of freedom of expression and the limitations on it, being sections 131 and 61 of the Act. This emphasizes that the right to freedom of expression in the Bill of Rights Act prevails if the words are simply offensive. It also notes that section 131 requires not only a likelihood that the words will excite hostility, contempt or ridicule, but also an intent to do so.  [33:  Proceedings Commissioner v Archer HR Law and Practice 2(2) September 1996, 117–18.]  [34:  Race Relations Commissioner, Race Relations in Aotearoa New Zealand: Whanaungatanga ā Iwi: Statement on Race Relations (New Zealand Diversity Forum 2008) <http://www.hrc.co.nz/hrc_new/hrc/cms/files/documents/25-Aug-2008_11-45-29_Race_Relations_final_Aug_08.pdf> accessed April 2014. ] 


In 2013, the Human Rights Commission noted that complaints received under section 61 comprised a relatively high area of complaint. A large number of these complaints were generated from comments made by high profile public figures and reported in the media. However, in the course of making submissions on a recent Bill dealing with harmful digital publications, the Commission stated that the threshold for an offence under section 61 is now so high as to render it inoperable, and called for a review of the hate speech offence.[footnoteRef:35] It would indeed be timely for a review of these incitement provisions in the Human Rights Act, carried out in conjunction with a review of the law of blasphemy, as suggested above. [35:  Human Rights Commission, Annual Report 2013 (New Zealand, October 2013), 20-21 <http://www.hrc.co.nz/wp-content/uploads/1999/11/HRC_AR2013_FINAL.pdf> accessed October 2013.] 


Name Suppression

After considerable lobbying and commentary by media, passage of the Criminal Procedure Act 2011 established a new legislative regime for the granting of name suppression in criminal cases and took effect in March 2012. The provisions were intended to make obtaining interim suppression at first appearance easier, but imposed more onerous requirements at a later stage.  Open justice is the presumption.  However, this will be displaced where publication of the name would be likely to cause extreme hardship to the defendant. The specification of extreme hardship is new, as is a provision stating that the fact that a defendant is well known does not, of itself, mean that publication of his or her name will result in extreme hardship. Judges are now required to give reasons for their decisions and it has been clarified that media have standing to be heard on the matter. To obtain an interim injunction, only an arguable case has to be shown.[footnoteRef:36] The first cases involving decisions made under the new legislation are now appearing and are being eagerly monitored, although there is little indication of a different approach to that taken under the previous law being applied and the old leading cases continue to be referred to.[footnoteRef:37] [36:  Criminal Procedure Act 2011, pt 5, sub-pt 3: Public access and restrictions on reporting, ss 197-211.]  [37:  The author is currently undertaking a study of emerging cases which will be concluded in 2014. Initial results indicate that the incidence of suppression orders was in fact declining before the new legislation and has continued to do so since the provisions came into force.] 


General civil laws

The general laws impacting freedom of expression and media in particular are also developing in ways that admit greater freedom of expression. In defamation, the most significant development has been the recognition of a political discussion qualified privilege defence that appears to be maturing into a public interest defence.[footnoteRef:38] And although New Zealand has recognised a robust tort of breach of privacy and the beginnings of a tort of breach of seclusion, this has been in conjunction with provision of strong public interest defences,[footnoteRef:39] or the potential for them.[footnoteRef:40] Furthermore, injunctive relief in defamation and privacy should be restrained.  The High Court recently declined an application for an interim injunction in a privacy case involving anticipated publication in mainstream media, even though it had considerable sympathy for the plaintiff’s position. The Judge referred to the defendant as a responsible news media organisation which could reasonably be expected to give a balanced report on the matter. This meant the high threshold for injunctive relief based on anticipated publication had not been crossed.[footnoteRef:41] [38:  Lange v Atkinson [1998] 3 NZLR 424, Lange v. Atkinson [2000] 3 NZLR 385; Osmose New Zealand v Wakeling [2007] 1 NZLR 841 (HC); Dooley v Smith [2012] NZHC 529; Smith v Dooley [2013] NZCA 42; Cabral v Beacon Printing [2013] NZHC 2684; Karam v Parker [2014] NZHC 737.]  [39: See Hosking v Runting [2005] 1 NZLR 1; Andrews v TVNZ [2009] 1 NZLR 220.]  [40:  C v Holland  [2012] 3 NZLR 672, [96].]  [41:  Clague v APN News and Media Ltd [2013] NZAR 99. See also TV3 Network Services Ltd  v Fahey [1999] 2 NZLR 129.] 



Regulation of online media – New Zealand models 
 
It will be apparent that New Zealand has a comparatively well-behaved press that enjoys freedoms considered a luxury in some countries in the Asia-Pacific region. We do, however, have multiple forms of media regulation, some industry-based, some government-imposed. Like all of our neighbours in the region, we are moving to adapt our laws to the online era. What follows is a discussion and analysis of the various forms of media regulation currently maintained or developing in New Zealand which impact on online speech. 

A grand regulator?

Like the United Kingdom and Australia, New Zealand recently examined how its media is specifically regulated. Although the review was not prompted by unethical and illegal behaviour such as that displayed by media in the United Kingdom, in developing its recommendations,  the New Zealand Law Commission was clearly been very conscious of the battle played out on the other side of the world over what form media regulation might take. Similarly to the experience in the United Kingdom, however, the  Commission had to beat a narrow path between media strongly advocating for as much freedom and as little state interference as possible, and the public and media commentators and other parties seeking to ensure responsible and ethical media. 

The specific task for our Law Commission was different, however. Its role was to investigate whether the growth of new media has led to gaps in the regulatory regime which require addressing. In a report released in March 2013 after two years investigating the current state of regulation and consulting closely with mainstream media, new media and other stakeholders, the Commission recommended that the current complex system of media regulation involving a statutory authority for broadcasters, the Broadcasting Standards Authority (BSA) and a self-regulatory Press Council for the print media, be replaced with one over-arching regulator known as the News Media Standards Authority (NMSA).[footnoteRef:42] [42:  See ‘The news media meets new media’, NZLC R 128, (2013), http://r128.publications.lawcom.govt.nz/ accessed 11 June 2014. ] 


NMSA would enforce one set of standards across all publishers of news irrespective of format or method of distribution. It would accept and resolve complaints relating to news, current affairs, news commentary and content like documentaries and factual programming. 

As recommended by the Commission, membership of NMSA would be voluntary, but mainstream media would be incentivised by being promised in return the privileges in laws such as those which give media presumptive access to courts, exemptions from the operation of the likes of the Privacy and Fair Trading Act, and access to certain defences in the Defamation Act so long as reports are fair and accurate. NMSA would be independent of both media and government.  An independent panel would be appointed to work on its membership.  

Members of NMSA would fund the body, although the government would provide some funding for its recommended research function.  The Authority would be a ‘one-stop shop’ covering three previously separate media platforms – print media, broadcasters, and online and anything between. It would also develop a mediation service, and appeal would be into an independent body.  NMSA would have power to make take down orders, correction orders, apologies, rights of reply and censure.  The members of NMSA would not be compelled to comply with orders made, but would agree to be bound by its rulings by signing a contract beforehand.  
The Commission also recommended that all statutes which give privileges or exemptions specifically to the news media should be amended to include a new and consistent definition of “news media,” which would include new media. Under this definition, news media would have to meet specified statutory criteria:
· a significant element of their publishing activities involves the generation and/or aggregation of news, information and opinion of current value;
· they disseminate this information to a public audience;
· publication is regular and not occasional; and
· the publisher must be accountable to a code of ethics and to the NMSA.
Bloggers could therefore meet this definition and take advantage of journalistic privileges and exemptions if they are prepared to develop a code of ethics.

Voluntary membership of the Authority was recommended to make the body as attractive to media as possible. What about media who opted not to join?  The Commission observed that non-members would still be covered by other laws such as those relating to defamation and privacy, and statutes like the Privacy Act.  They would also be subject to new laws recommended by the Commission in a Briefing Paper on cyberbullying – a criminal offence, and access to special jurisdiction in the District Court which would deal with speech that causes serious harm online.[footnoteRef:43]   [43:  The Harmful Digital Communications Bill which implements the Law Commission Briefing Paper on Cyberbullying is discussed further below. See Law Commission, Harmful Digital Communications: The adequacy of the current sanctions and remedies, (Ministerial Briefing, 15 August 2012) <http://www.lawcom.govt.nz/project/review-regulatory-gaps-and-new-media/publication/ministerial-briefing/2012/ministerial-briefing-harmful-digital-communications-adequacy-current-sanctions-and-remedies> accessed October 2013.] 


The recommendations about NMSA and cyberbullying were somewhat co-dependent for the full symmetry of the review reforms to be realised.  However, the Government cherry-picked the cyberbullying recommendations and agreed to implement those but not the more major recommendations about on media regulation generally. Justice Minister Judith Collins noted that the regulatory review was not driven by a crisis of confidence in the mainstream media, and thought the media in New Zealand have already made good progress in dealing with these challenges. She concluded there is no pressing need for statutory or institutional change of the regulatory bodies.[footnoteRef:44] This outcome is regrettable, for reasons which will now be examined. [44:  New Zealand Ministry of Justice, Government Response to Law Commission Report ‘News Media meets New Media’ (October 2013) <http://www.justice.govt.nz/publications/global-publications/n/news-media-meets-new-media-government-response-to-law-commission-report> accessed October 2013.] 


Mind the gap

The Minister’s conclusion ignored the fact that gaps in the law still exist in New Zealand. Most of these revolve around the question of what and who comprise new media, and the connected question of whether new media can or should take on the privileges and responsibilities of mainstream media. For example, in October 2013, a controversial New Zealand blogger revealed that a recently re-elected Mayor of New Zealand’s largest city had had an adulterous affair in a blog entry containing private and salacious detail.[footnoteRef:45] Although there appeared to be public interest in the disclosure, many commentators argued the detail constituted an invasion of privacy.[footnoteRef:46] Mainstream media picked up the story but did not republish the salacious detail. Had the Mayor wanted to complain, he had nowhere to go as the blogger did not operate a complaints system nor was he subject to any other regulatory system.  [45: ]  [46: ] 


Additionally, this same blogger has claimed journalistic source privilege in defamation proceedings brought against him by a businessman for comments on his blog.  This case raised for the first time the issue whether a member of new media could claim a privilege only available in the past to mainstream media. The question at issue arose from the Evidence Act 2006 which captures in statute a presumption in favour of protection of journalists’ sources that can only be displaced if a court finds it is in the public interest to order disclosure.[footnoteRef:47]The Act defines a journalist as a person who in the normal course of their work may be given information by an informant in the expectation it will be published in a news medium. Further, a news medium is a medium for the dissemination of news and observations on news to the public or a section of the public.[footnoteRef:48]  [47: ]  [48: ] 


The blogger publishes a mixture of information, much of it gossip, private detail and opinion, but has also broken important news stories from time to time. The Court did not consider this in detail, however, holding simply that a blog site could not be a news medium as defined in the Act.[footnoteRef:49] The blogger is appealing the decision and appears to have an arguable case based on the lack of reasons and the content of his blog. If the appeal is successful, however, there is no guarantee that the Court will not override the source privilege and order disclosure. The only decision so far on the operation of this provision in the Act indicates that New Zealand courts do not automatically accept abstract arguments that sources will be chilled if disclosure is ordered, but rather, wish to consider in each case whether an actual chill is likely to result.[footnoteRef:50] Bloggers will have to cross this threshold before claiming the privilege. [49: ]  [50: ] 


Having rejected any major regulatory change for the time being, the Government expected the BSA and the Press Council to continue to improve their systems of oversight. This put considerable pressure on these two bodies but does appear to be happening to a degree. These regulators, which have previously only dealt with print and broadcasting media, are changing to deal with some of the challenges presented by new media. Their tentative expansion may offer insights for other jurisdictions.

Expanding powers of existing regulatory bodies

The Press Council

Like its United Kingdom counterpart (pre-Leveson), the Press Council[footnoteRef:51] deals with the print media and is a self-regulatory body which depends on the voluntary co-operation and compliance of those who agree to belong to it. It has no statutory power to enforce decisions or impose sanctions but creates an expectation that each member of the Press Council will publish an adjudication upheld against it. [51:  The New Zealand Press Council <http://www.presscouncil.org.nz/index.php> accessed October 2013.] 


In 2012, the latest year for which an annual report is available, the Press Council dealt with 76 complaints, sixteen more than the previous year. The Press Council has tended to uphold about 10% of complaints. However in 2012, the uphold rate was nearly 28%. In recent years, the uphold rates of the Council and the BSA have reversed, with the Council upholding more complaints currently. 

The Press Council extended its coverage and expanded its powers in March 2014. The Council now offers a new form of membership to non-newspaper digital media which agree to membership conditions, with membership fees determined by size and commercial and non-commercial status. The Council has also taken on greater powers to give directions as to the prominence of adjudication summaries and to order take-down of online material.[footnoteRef:52]  [52:  See Press Council Press Release, 23 March 2014, http://www.presscouncil.org.nz/articles/Press_Council_-_Press%20statement_230314.pdf, accessed 9 June 2014.] 


The Broadcasting Standards Authority

The Law Commission has described the BSA[footnoteRef:53] as a Crown entity established by statute which operates within a co-regulatory content regulation environment. Complaints are only referred to the BSA if the complainant is first dissatisfied with the handling of their complaint by the broadcaster (except for privacy, where complaints can be made directly). All broadcasters are covered by its jurisdiction and it is able to apply a range of sanctions including compensatory damages in privacy cases, and other commercial penalties such as forcing a broadcaster to forego advertising revenue by broadcasting commercial-free for up to 24 hours. The BSA can also order publication of an approved statement where it finds a complaint is justified (unlike the Press Council), and it can make costs awards. Failure to comply with a BSA order is an offence carrying a fine of up to $100,000.  [53:  Broadcasting Standards Authority <http://bsa.govt.nz/> accessed October 2013.] 


Until recently, the BSA usually upheld about 25% of complaints. However, the Annual Reports for 2013  and 2012 record significant decreases in the number of complaints received (136 in 2013 and 195 in 2012, compared to 250 in 2011) and in those upheld (16% in 2013 and 10% in 2012). These reductions are significant.  The BSA has changed membership during this time and has suggested the changes may flow from a more robust and integrated analysis of freedom of expression. This iteration of the Authority also prefers to uphold complaints but make no order. In 2013, it dealt with 85% of uphold decisions in this way and in 2012, 65%. The standards breached in the decisions where an order accompanied the uphold were accuracy, fairness and privacy. 

The BSA has begun consulting with broadcasters about the broadcasting codes with a view to developing a modernised, user-friendly, single code in the form of a handbook. The idea is to develop a single set of standards, the application of which would be dependent on context and medium. 

However, the BSA is not taking on any special jurisdiction in relation to online content of New Zealand broadcasters.  This is probably because the main broadcasters have collaborated to address the issue on a voluntary basis, by setting up a new self-regulatory body dealing specifically with online content. This new body is examined below.

A new self-regulatory body 

 Online Media Standards Authority for broadcasters

While the Government was considering the Law Commission recommendations for regulatory reform discussed above, the main television broadcasters TVNZ, SKY/Prime, MediaWorks TV, and Maori Television, Radio New Zealand, The Radio Network and MediaWorks Radio developed an industry-led body to regulate the identified unregulated area of online news and current affairs content, which came into being on 1 July 2013. OMSA now provides a free complaints process overseen by a Complaints Committee with a separate Appeals Committee. The Complaints Committee is chaired by a retired Court of Appeal Judge and has four public members and three broadcasting industry representatives. The Appeals Committee is chaired by a retired High Court Judge and has two other members.[footnoteRef:54]  [54:  See Online Media Standards Authority <http://www.omsa.co.nz/> accessed October 2013.] 


The new body is modeled on the self-regulatory Advertising Standards Authority[footnoteRef:55] and the NZ Press Council. OMSA has published a code of standards, which include balance, accuracy, fairness and privacy among others. There is no special reference to freedom of expression in the code but it is stated that Freedom of speech and social responsibility underpin the Code and that application of the code observes the principles of Natural Justice. [55:  See Advertising Standards Authority <http://www.asa.co.nz/> accessed October 2013.] 


OMSA’s jurisdiction extends solely to complaints about news and current affairs content published online by any of its members that is not subject to a complaint to any other regulator ie: the BSA and the Press Council.

Where a complaint has been upheld, publishers have to publish OMSA’s decision, or a fair summary of it, on their website with similar prominence to the original publication. All OMSA decisions are published on its own website. OMSA will also entertain other remedies based on remedy principles which include the acknowledgment of errors, publishing of corrections and replies with appropriate prominence, and the offering of apologies where justified. 

OMSA seems accessible in that it is possible to complain directly online. However, the procedure differs from the BSA or the Press Council in that there is an extra step called Initial Consideration of Complaints which is intended to weed out complaints that should not proceed.  The Chair can summarily dismiss complaints that fall outside OMSA’s jurisdiction, are trivial or vexatious, or do not disclose an arguable breach of the Code of Standards. This is modeled on the ASA model and is useful in weeding out claims with no foundation but does leave considerable power in the Chair.  If complaints get through this step, OMSA will investigate and mediate if possible. 

An examination of the first OMSA decisions reveals the system is operating in a practical fashion with an emphasis on robust decisions by the Chair at the Initial Consideration stage.  None of the first eight complaints have been upheld. Five have been found by the Chair to have no grounds for proceeding further, one decision was treated as settled, one was rejected by the Chair as being out of time, and the remaining decision was the only one to proceed to consideration by the Committee, but was ultimately found to have no grounds to support a breach of the code.

The decisions are easily accessible online and not excessively long. The Chair checks that the story is a unique entry on a website of a signed-up member, and then refers the complaint for a preliminary response from the broadcaster involved. Once that is received, the Chair uses the questioned story content, the complaint, the preliminary response and the standards to determine whether the complaint contains an arguable breach of the code that should go to the Committee for decision. 

 Only those who are a party involved in the relevant news or current affairs story can complain about lack of fairness.[footnoteRef:56] OMSA has also noted that it is important story headlines as well as content comply with the code requirements, especially in the online environment where audiences are most likely to  browse using headlines.[footnoteRef:57] It appears content on Facebook pages is unlikely to be seen as news and current affairs, and that comments posted in response to such content are seen as providing balance in any event.[footnoteRef:58]  [56:  Wood v Radio New Zealand OMSA 13/002.]  [57:   Cumming v Radio New Zealand OMSA 13/003.]  [58:  Ngaro v Radio Network OMSA 14/003; McCallum v MediaWorks Ltd OMSA 14/001.] 


The complaint OMSA treated as settled involved an old image used by Television New Zealand in a story that wrongly suggested a church had been burned to the ground in Malaysia.[footnoteRef:59] TVNZ removed the photograph, attached a note explaining the removal, and apologized to the complainant.  As the material complained about had been removed, there appeared to be no point in referring the matter to the Committee. [59:  Mitchell v TVNZ Ltd OMSA 14/002.] 


The complaints procedures require a complaint to be lodged within 14 days of the content first being posted on the publisher’s website. In one decision, the complaint was rejected because it came four days too late.[footnoteRef:60]The 14 day requirement does not really meet the stated objective of reflecting a balance between the immediacy and ongoing nature of online publications, the need to provide a reasonable opportunity to complain and the time needed for proper consideration of complaints.  Requiring a complaint to be made within 14 days from first posting gives priority to immediacy rather than to the fact that information can remain online indefinitely, and, when compared to the BSA, which requires a complaint to be made within 20 working days of the broadcast concerned, appears miserly. If more apparently weighty complaints are rejected in future because of this requirement, or the Chair is regularly asked to grant exceptions to the time limits,[footnoteRef:61] the 14 day period may be unfair and require revisiting. Furthermore, if the uphold rate of complaints is below that of the other regulatory bodies, OMSA’s credibility as an online industry regulator may be called into question, as was the case with the Press Council. These reservations aside, currently OMSA appears to provide a serious and efficient complaints process, though the small number of complaints received have not placed it under any real pressure as yet, and uphold rates are yet to be established. [60:   Maurice v TVNZ Ltd OMSA 13/005.]  [61:  See http://www.omsa.co.nz/how-we-work/time-limits/ accessed 3 June 2014.] 


As noted above, the Government rejected the Law Commission’s comprehensive and thoughtful recommendations for one grand regulator, and instead, accepted connected recommendations intended to deal with online cyber-bullying.[footnoteRef:62] These may also have impact on media and are accordingly discussed below. [62:  Law Commission, Harmful Digital Communications: The adequacy of the current sanctions and remedies, (Ministerial Briefing, 15 August 2012) <http://www.lawcom.govt.nz/project/review-regulatory-gaps-and-new-media/publication/ministerial-briefing/2012/ministerial-briefing-harmful-digital-communications-adequacy-current-sanctions-and-remedies>] 


New statutory regulation of seriously harmful online speech

In November 2013, the Government introduced the Harmful Digital Communications Bill.[footnoteRef:63]The Bill provides a civil regime based on a set of communication principles and an approved Agency with the power to receive and assess complaints about harm caused by digital communications. If the complaint cannot be resolved at this level, the complainant may take the matter to the District Court.[footnoteRef:64]  [63:  Harmful Digital Communications Bill 2013, 168-1: <http://www.legislation.govt.nz/bill/government/2013/0168/latest/DLM5711810.html> accessed October 2013. (HDC Bill 2013) See also the recommendations for amendment as reported back from the Justice and Electoral Committee: Harmful Digital Communications Bill (168-2), (27 May 2014),  http://www.parliament.nz/resource/en-nz/50DBSCH_SCR6221_1/b8c4457cbab92a1b7cf49a6fd625063104ecbc0a, accessed 3 June 2014.]  [64:  The Bill also contains a criminal offence of posting a harmful digital communication with intent to cause significant emotional distress punishable by up to 3 months imprisonment or a fine of up to $2,000: Harmful Digital Communications Bill (168-2) (2014), cl 19.] 


The Digital Communication Principles in the Bill are: 

Principle 1
A digital communication should not disclose sensitive personal facts about another individual.
Principle 2
A digital communication should not be threatening, intimidating, or menacing.
Principle 3
A digital communication should not be grossly offensive to a reasonable person in the position of the affected individual.
Principle 4
A digital communication should not be indecent or obscene.
Principle 5
A digital communication should not be part of a pattern of conduct that constitutes harassment.
Principle 6
A digital communication should not make a false allegation.
Principle 7
A digital communication should not contain a matter that is published in breach of confidence.
Principle 8
A digital communication should not incite or encourage anyone to send a message to an individual with the purpose of causing harm to the individual.
Principle 9
A digital communication should not incite or encourage another individual to commit suicide.
Principle 10
A digital communication should not denigrate an individual by reason of his or her colour, race, ethnic or national origins, religion, gender, sexual orientation, or disability.

Both the approved Agency and courts have to take account of the communication principles and act consistently with the rights and freedoms contained in the New Zealand Bill of Rights Act 1990 when operating under the Act. 

The principles appear to cover most of the forms of harmful speech recognised in New Zealand law. It is possible, then, that they would regulate more speech online and have more serious effects than regulation of offline speech. However, the Bill contains a number of safeguards against this. First, only an individual who has suffered harm can make a complaint. Harm is defined as serious emotional distress.[footnoteRef:65] Thus the threshold is high.  Second, a Court can only consider a complaint if the Agency has already attempted to deal with it, and then only if there has been a serious, repeated or threatened breach of one or more of the Principles, and this has caused or is likely to have caused harm.[footnoteRef:66]  [65:  	Harmful Digital Communications Bill (168-2) (2014), cl 4.]  [66:  	Harmful Digital Communications Bill (168-2) (2014), cl. 11(1) and (2) ] 


The remedial powers in the Bill are practical and extensive. The Court may make interim orders pending determination of an application for a final order.[footnoteRef:67] Both interim or final orders can take the following forms: [67:  	Harmful Digital Communications Bill (168-2) (2014), cl. 16.] 


· an order to take down or disable material:
· an order that the defendant cease the conduct concerned:
· an order that the defendant not encourage any other persons to engage in similar communications towards the affected individual:
· an order that a correction be published:
· an order that a right of reply be given to the affected individual:
· an order that an apology be published.[footnoteRef:68] [68:  	Harmful Digital Communications Bill (168-2) (2014), cl. 17(1).] 


The following orders can be made against content hosts:
· an order to take down or disable public access to material:
· an order that the identity of the author of an anonymous or pseudonymous communication be released to the court:
· an order that a correction be published:
· an order that a right of reply be given to the affected individual.[footnoteRef:69] [69:  	Harmful Digital Communications Bill (168-2) (2014), cl. 17(2)] 


There is also power to direct orders to apply to third parties, to order a declaration that a Principle has been breached, and to order suppression of names.[footnoteRef:70] Such declarations would not bind host of offshore websites, but are intended to have symbolic effect. [70:  	Harmful Digital Communications Bill (168-2) (2014), cl. 17(4).] 


A court is required to consider a number of factors before making an order, including the purpose of the communicator, whether the communication was intended to harm. This does not mean lack of fault will result in no order being made. In some cases, even if there is not fault at all, it may still be a good idea to order removal of material from the internet, or publication of a correction in a relevant form. However, the inclusion of this factor means that the issue of fault must be addressed and weighed in some way before any order is made. The Bill also requires that the question whether the communication is in the public interest to be addressed, as well as the truth or falsity of the statement. Additionally, a court  must consider the occasion, context and subject matter of the communication, the content of the communication and the level of harm caused, the extent to which the communication has spread beyond the original parties, the age and vulnerability of the affected individual, the conduct of the defendant, including any attempt to minimise the harm, the conduct of the affected individual or complainant, the technical and operational practicalities and the costs of an order, and the appropriate individual or other person who should be subject to the order.[footnoteRef:71]Therefore, the making of orders is fully nuanced.   [71:  	Harmful Digital Communications Bill (168-2) (2014), cl. 17.] 


If the Bill is passed, the criminal offence and the civil regime will provide additional pathways for complaints against media.[footnoteRef:72] Although this is cause for some concern,  as noted above, the threshold for jurisdiction is quite high: there has to have been a serious or repeated breach of one or more communication principles, and the breach has to have caused or be likely to cause harm to a person. Media should not be exempt from the Bill so long as freedom of expression is balanced when its provisions are applied, and this is provided for. In fact, arguably, any negative impact on media under a Harmful Digital Communications Act would simply replicate what already arises in relation to existing forms of regulation and the provisions of the civil law. It is even possible the Act would provide more protection for media than current civil law, because it contains explicit direction that the Bill of Rights must be taken into account. At present, this is only done indirectly in New Zealand private law and somewhat inconsistently.[footnoteRef:73]  [72:  The Bill also provides that the Crimes Act 1961, the Privacy Act 1993, the Harassment Act 1997 and the Human Rights Act 1990 will also be amended to make it clear that they apply to digital communications.]  [73:  	Similarly, UK domestic law takes account of freedom of expression in Art 10 the ECHR by giving it weak indirect horizontal effect in private law. ] 


Under a Harmful Digital Communications Act, media would still be able to maintain their own varied regulatory complaints processes and complainants could choose to use those rather than the Act provisions.[footnoteRef:74] And therein lies a problem.  Such legislation appears to be a reasonable attempt to grapple with online speech harms.  However, it does not exist in a vacuum. It is important to consider regulatory reforms in the context of the existing law.  The New Zealand government, in concentrating on plugging certain gaps, has missed a valuable opportunity to create coherent law reform. The final section of this chapter analyses the online regulatory road map that is in the process of being created in New Zealand. [74:  	See John Burrows and Ursula Cheer, Media Law in New Zealand (6th ed, 2010, LexisNexis), 753.] 


Conclusion -  a mess or a map?

A Harmful Digital Communications Act would render seriously harmful online speech unlawful.  It would provide a range of remedies for serious emotional harm, including a take-down procedure. Its processes would enhance accessibility and affordability of the law within the special jurisdiction of civil complaint established under the Act. A low level complaints process allowing for prompt removal or correction of damaging speech where appropriate is highly desirable.[footnoteRef:75]  However, a weakness of this model may be that harm does not currently cover pecuniary loss, and complaints processes based on forms of mediation, and then appeal-like resolution in a lower court, may not be appropriate in very acute cases where significant financial loss has occurred as well as serious emotional harm. [75:  In fact, it could be a more radical means to remedy most forms of published speech harms, as I argue in ‘Divining the Dignity Torts – A Possible Future for Defamation and Privacy’, (forthcoming)] 


Far more problematic is that the Act increases the proliferation of regulatory schemes dealing with online speech in New Zealand to the point of incoherence.  An individual wishing to complain about published online speech is faced with a series of confusing choices. For example, if a person currently wishes to complain that something seriously untrue was broadcast on a broadcaster’s website, she or he must first establish the story is not exactly the same as any which was actually broadcast.  If it is the same, then the complaint should go to the broadcaster concerned, and perhaps ultimately to the BSA. If it is a unique online story, then a complaint can be made to OMSA, provided the broadcaster is a signed-up member.  Alternatively, complaint could be made to the approved Harmful Digital Communications  Agency so long as the individual can show he or she suffered serious emotional harm and is interested in the complaint being mediated between the parties by the agency. If the complaint cannot be resolved, the matter will go to the District Court so long as there is serious, repeated or threatened emotional harm, but not if there is only pecuniary loss. The individual may prefer to bring a civil action using the tort of defamation to pursue pecuniary loss and would need to be advised about this. 

Each of these options is based on different codes, standards, principles or elements of liability. While each regulatory body may maintain an excellent website such as that of the BSA, (which outlines how to complain), and makes the process as easy as possible, (as the OMSA website attempts to do), it is inevitable that potential complainants will need some sort of legal advice to negotiate a path through this remedial minefield.  Regrettably, the simplicity of the schemes themselves is outweighed by the complexity of the overall remedial landscape. In this context, it was a mistake for the Government to reject the idea of a grand regulator in the form of a New Media Standards Authority put forward by the Law Commission in 2013.[footnoteRef:76] Although the recommendations of the Commission needed fine-tuning, such an Authority would have had jurisdiction to deal with complaints about speech published by both old and new media, and could have done so in a scheme which took the emphasis off the platform of delivery and placed it, rightly, on the words involved and any resulting harms.   [76:  See the discussion above of Law Commission, ‘The News Media meets New Media’, Report 128 (March 2013) <http://r128.publications.lawcom.govt.nz/ accessed 10 June 2014.] 


[bookmark: _GoBack]One comprehensive regulatory body is easy for the public to locate, and one standard complaints process based on a single code of practice is far more accessible than the remedial patchwork we currently use in New Zealand to deal with online speech harms.  While it is certainly true that it is much more difficult to get agreement and buy-in to grand regulatory schemes from the stakeholders involved, in the long run, they are give greater coherence, fairness and efficiency to the law. If any lesson can be learnt from the New Zealand experience, that should be it.
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