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Abstract 

Generally, the employee is interested in the continuous existence of his or her 

employment, the provision of fair employment contract conditions and their 

observance, and respectful treatment concerning his or her activity in the workplace 

itself. 

Conversely, the employer is interested in being flexible; it wants to be and to 

remain in the position to adjust its staff to the economic situation, and to remain in 

that situation, or react to negative situations which may arise in the employee's sphere 

respectively, at any time. 

Consequently, the task of employment security and employment protection is to 

provide a reasonable balance of both interests. 

This thesis shall deal with employment security and employment protection in the 

light of what is termed, informally, the New Zealand 'Minimum Code'. 

In addition, a comparison is presented with the legal grounds in German law 

regarding the subjects concerned. 

The thesis is divided into two main parts: 

The subject of the first main part is the personal grievance procedure under the 

New Zealand Employment Contracts Act 1991 1 , and the corresponding German law. 

1 abbreviation: EC Act 1991 
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Section 27 (1) of the EC Act 1991 defines the tenn 'personal grievance'. In short 

survey, the stated grounds for an employee's complaint are: 

- unjustifiable dismissat 

- unjustifiable action; 

- discrimination; 

- sexual harassment; and 

- duress. 

Because of the broad scope of these grounds of complaint, only two of those 

grounds shall be presented. 

First, an older one, namely, unjustifiable dismissal, which was already contained 

in the Industrial Relations Act 1973; and second, a newer one, namely, sexual 

harassment, which was introduced in the previous Labour Relations Act 1987. 

Within the following exposition of the selected personal grievances, Division I 

deals with unjustifiable dismissal, and Division 2 with sexual harassment. 

Great attention shall be paid to the preconditions of the two grounds of 

complaint. 

In order to complete the presentation, a short survey shall be given on the right 

to use the personal grievance procedure. 

Each division contains three subdivisions. First the exposition of the legal 

grounds in New Zealand law, and second, as a comparison, the description of the 

legal grounds in Gennan law. Finally, under subdivision three, a resume shall be 

given. 



VI 

Concerning unjustifiable dismissal, the personal grievance procedure under the 

Employment Contracts Act 1991 grants better employment security for the employee 

than the common law alternative. 

Alternative or additional protection is of interest in regard to sexual harassment 

and will be presented in a short survey. 

The main emphasis shall lie on the preconditions for the grievance / complaint, 

rather than on the right to use it. 

In German law, there is no similar personal grievance procedure. Protection 

against dismissal is only available under the complaint of unfair dismissal in the 

courts. As for sexual harassment, the employee must also file a suit to get legal 

protection. 

The second part deals with the illustration of some other significant contents of 

the Minimum Code: parental leave, holidays, and wages. 

These areas also require legal minimum rights. The code is contained in different 

Acts of Parliament. 

That main part is divided in Division 1: parental leave; Division 2: holidays; and 

Division 3: wages. 

Each division also contains three subdivisions. New Zealand law is analysed 

under subdivision 1. The German comparison is presented in subdivision 2. Finally, 

under subdivision 3, a resume will be given. 
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In comparison with German law, it is especially notable that parental leave 

provisions in New Zealand might be improved. 

As to holidays, in both countries the pertinent Acts are governed reasonably and 

satisfactorily. 

Contrary to German law, in New Zealand wages are governed in more detail, but 

not perfectly. 

Beyond the presentation of a wide variety of different Acts, the writer's analysis 

includes constructive criticism, proposals and ideas for reform, and conclusive results. 
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A. Introduction 

The concept of Employment Security and Employment Protection includes more 

than protection against unjustified dismissal. 

Employment Security and Employment Protection must be seen in a broad sense. 

There is a large variety of different aspects: there is some special protection for 

persons in need of protection, protection against discrimination, protection regarding 

health and safety, and accident compensation. 

Further,· there is a developed concept of Employment Security and Employment 

Protection that encloses the right of access to employment, the right to security within 

employment, the right to retain employment unless there are good reasons for 

termination, and the right to income security. 1 

However, that enumeration is not an exhaustive one. 2 

Because of the broad scope of those generic terms, the content of this thesis is 

limited to the presentation of Employment Security and Employment Protection in the 

light of the Minimum Code. 

The Minimum Code itself includes a wide field of aspects regarding employment 

security and employment protection. Some essential subjects are therefor~ selected. 

1 Maz., [III.4], N453 

2 ibid 
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B. Main Part I: 

Protection against uniusti(iable dismissal and sexual harassment 

In New Zealand, '... the personal grievance jurisdiction was intended to give 

employees remedies not available to them at common law'. 3 

I. Background information to the personal grievance procedure under the 

Employment Contracts Act 1991 

Until 1970 employees had only the common law right to take action against 

wrongful dismissal. Unfortunately, that procedure granted little job security, because 

'at common law a "wrongful dismissal" is simply a dismissal without appropriate 

notice at common law, where there is no good cause justifying summary dismissal' .4 

In order to minimise a great number of strikes over dismissals, the personal 

grievance procedure was introduced in 1970. However, the 1970 personal grievance 

procedure had little effect in providing equal employment security compared with 

today's Employment Contracts Act 1991. 

In 1970 the legislation attempted to achieve greater employment security in 

establishing the obligation to include a mandatory set of stages in all awards 'through 

which "wrongful" dismissals were able to be challenged'. 5 At this time the real object 

was to minimise strikes concerning grievances. 

With the Industrial Relations Act 1973, legislation broadened the scope of the 

personal grievance procedure in splitting up measures against employees in 

3 Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243 (CA), 253 per Cooke P 

4 J Hughes, Personal Grievances (Christchurch, University of Canterbury, Labour Law 1997, Laws 318), p 1 

'ibid 



3 

unjustifiable dismissals and - short of dismissal - unjustifiable action.6 Now, the court 

was granted a broader latitude of analysis. In particular, it could start to pay attention 

to the aspect of procedural fairness. 

The personal grievance procedure was further developed in later legislation. In 

the Labour Relations Act 19877 it added to the above mentioned grounds additional 

grounds of complaint: sexual harassment, duress in relation to union membership, and 

discrimination in a variety of grounds. 8 

The EC Act 1991, then confirmed the policy and the principles of the Labour 

Relations Act 1987.9 Where this procedure is not contained in an employment 

contract in accordance withs 26 (a) of the EC Act 1991, the procedure set out in the 

First Schedule to the EC Act 1991 is deemed to be included in the employment 

contract: s 32 (1) (2) of the EC Act 1991. 

II. Definition of 'personal grievance' as to un;usti(iable dismissal and 

sexual harassment 

Section 27 (1) (a) of the EC Act 1991 defines the term 'personal grievance' as to 

unjustifiable dismissal, and subs. ( d) of that section as to sexual harassment. 

(1) For the purposes of this Act, 'personal grievance' means any grievance that an 
employee may have against the employee's employer or former employer 
because of a claim-
( a) That the employee has been unjustifiably dismissed; or 

(d) That the employee has been sexually harassed in the employee's 
employment ... 

6 ibid; Maz., [III. 9 - 11 ], A/458 - A/460 

7 abbreviation: LR Act 1987 

8 J Hughes, Personal Grievances (Christchurch, University of Canterbury, Labour Law 1997, Laws 318), pl; Maz., [III. 9 - 11], 

A/458 -A/460 

9 ibid 
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Division 1: Unjustifiable dismissal 

Subdivision 1: New Zealand law 

'In this country however, we have no general legislation about dismissal; only 

what is implied by the simple words "unjustifiably dismissed".' 10 

The term of unjustified dismissal is not defined in the statute, '[i]t is an elusive 

concept'. 11 

Accordingly, it shall be emphasised that the legal grounds and principles 

concerning unjustified dismissal are developed in, and derived from, previous cases. 

The courts have treated those cases on their own merits. The following illustrations 

should therefore be regarded as avenues for argument rather than as constituting 

precedents in the conventional sense. 

Once the employee destroys the employment relationship to the extent that the 

employer has reasonable grounds to believe there has been a ground for dismissal by 

the employer, then depending on the situation, dismissal may be justifiable. 

Similarly, if an employer destroys the employment relationship by dismissing the 

employee unjustifiably which may involve consideration of both reasonable grounds 

and procedural fairness, then the employee's dismissal is not justifiable and the 

employee has a remedy in the personal grievance provisions of the EC Act 1991. 

Besides the observation of the requirements of the right to use the personal 

grievance procedure, two components must be examined in order to succeed in such a 

claim: 

10 G N Hale &SonLtdv Wellington, etc, Caretakers, etc JUW[l991] I NZLR 15l(CA), 159 per Somers J 

11 ibid, 157 per Richardson J 
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- the employee must have been dismissed, and 

- the dismissal must be unjustifiable. 

It shall be noted that within the following exposition sometimes coincidences 

between the singular components cannot be prevented. Because of their very nature, 

substantive reasons may overlap in terms of categorisation. Similar coincidences may 

occur between substantive justification and procedural fairness because of their 

intertwined and dynamic relationship. 12 

I. Dismfasal 

1. Definition 

'Obviously there is a dismissal when an employer in fact "dismisses" a worker in 

the ordinary meaning of the word.' 13 

Compared to the comparable English legislation, in New Zealand the courts are 

not tied to a statutory definition of dismissal. The exhaustive English definition can be 

found in its Employment Rights Act 1996 and includes constructive dismissal. 14 

The New Zealand Arbitration Court also drew constructive dismissal under the 

scope of dismissal. 15 Thus, the definition deriving from the ordinary meaning of the 

word dismissal is too narrow. 

12 PG, [4.2], 4-7 

13 Auckland Shop Employees JUOW v Woolworths (NZ) Ltd [1985] 2 NZLR 372 (CA), 374 

14 detailed exposition of constructive dismissal see below pp 15 - 23 

u Auckland Shop Employees JUOW v Woolworths (NZ) Ltd [1985] 2 NZLR 372 (CA), 374 
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In Wellington Clerical Union v Greenwich [1983] ACJ 965 Williamson J tried to 

find his own definition at p 973: 

'Dismissal' is a word with a wide meaning. It should not be construed narrowly. 
The word 'dismiss' is derived from two words meaning 'send' and 'apart'. A 
dismissal is a 'sending apart' or sending 'away' or 'sending forth'. 

Finally, after a further presentation of arguments by calling upon the Bible and 

Victorian times Williamson J concluded at p 974 that the most appropriate definition 

can be found in JLO Convention 158 as ' ... the termination of employment at the 

initiative of the employer'. 

Such a wide definition covers dismissals upon notice as well as without notice, 

and actual dismissals as well as constructive dismissals. 16 The different forms of 

dismissal shall be presented later. 

2. Preconditions for dismissal 

2.1. Employment relationship 

One of the preconditions for dismissal is that there exists an employment contract 

between the employer and the employee. 

Before 1987, when the definition of worker changed, work must actually have 

commenced before an employee could have been dismissed. 17 

Now, commencement of work is not longer necessary. It is dismissal at any time 

after an employment contract is concluded. 18 Where work has not yet commenced and 

there exists no written employment contract, as in Canterbury Hotel etc IUOW v The 

16 Wellington Clerical Union v Greenwich (1983] ACJ 965, 974 

17 see, for example,Auckland Clerical etc IUOWv Dr Jennifer Wilson [1980] ACJ 357 

18 see, for example, Canterbury Hotel etc IUOWv The Elms Motor Lodge Ltd [ 1989] l NZILR958 
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Elms Motor Lodge Ltd [1989] 1 NZILR 958, it is necessary in such a case to prove all 

the components of a contract. Goddard J stated at p 965 of that case: 

... the grievant can have a personal grievance only if there has been a breach of a 
duly concluded contract for employment. The contract must have all the incidents 
of a contract: offer, acceptance, consideration and intention to enter into binding 
legal relationships. The consideration will consist normally of the exchange of 
mutual promises to work in a particular capacity in return for remuneration and 
will not normally be the cause of any difficulty where the other elements are 
present. 

For there to be a contract, it must appear that the parties went beyond mere 
discussion .... 

2.2. Time of dismissal 

The question of the time of dismissal has to be clarified. There are two dates to 

choose from: 

- the notice, and 

- the actual termination. 

In accordance with the wording of Williamson's J definition of dismissal in 

conformity with the ILO Convention 158 the time of dismissal is the time at which the 

employment relationship terminates. 

This view can also clearly be derived from previous cases. For example, in 

Poverty Bay Electric Power Board v Atkinson [1992] 3 ERNZ 413 one of the main 

issues was, when did the act of dismissal occur. Finnigan J stated at p 418: 

Counsel and the Court accept it as settled that a dismissal occurs for present 
purposes on the day when the employment contract ceases, not on the day when an 
employer gives notice that it will cease. 
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2.3. The onus of proof 

The employee has to make evident that he has been dismissed. 19 

3. 'Negative' and 'positive' limitations of dismissals 

3.1. Negative limitation 

At first, examples shall be presented where there is no dismissal. 

3.1.1. Resignation of the employee 

The most common way, other than dismissal, an employment contract may 

terminate is when the employee resigns. 

3.1.1.1. The three different possibilities of resignation 

In Boobyer v Good Health Wanganui Ltd, unreported, Goddard C J, 24/2/94, 

WEC 3/94 an informative exposition concerning resignation is given. Goddard C J 

elaborated three different possibilities. 

The first possibility is where 'the employee gives an unambiguous resignation 

and later seeks to resile from it' .20 There, the employee can only retract the 

resignation with the employers' consent. 

19 Horn, EC27.04 

20 Boobyer v Good Health Wanganui Ltd, unreported, Goddard CJ, 24/2/94, WEC 3/94, 2 
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Another possibility exists where 'the communication is equivocal, the employee 

learns that the employer has misunderstood it as a resignation contrary to the 

employee's intention but does nothing within a reasonable time to correct the 

employer's false impression' .21 In this case the employee must bear the consequences 

of that failure because of his or her own fault. 

The third and most difficult possibility has two aspects. Goddard CJ states:22 

Another type is . . . where an employer seizes upon words neither intended to 
amount to a resignation nor reasonably capable of doing so or takes advantage of 
words of resignation known to be unwitting or unintended and the employee 
promptly makes it plain that the employee's communication was not meant to be a 
resignation and should not be treated as if it were. In that kind of case, the 
employer cannot safely insist on its interpretation of what the employee said or 
wrote. This is also the position where words of resignation form part of an 
emotional reaction or amount to an outburst of frustration and are not meant to be 
taken literally and either it is obvious that this is so or it would have become 
obvious upon inquiry made soberly once 'the heat of the moment' had passed and 
taken with it any 'influence of anger or other passion commonly having the 'effect 
of impairing reasoning faculties': Chicken and Food Distributors (1990) Ltd v 
Central Clerical Workers Union [1991] 1 ERNZ 502, 507. Examples of a sudden 
flare up being treated as a resignation are scattered through the books. Some 
feature rather extreme actions by the employee including emphatic language and 
expressive conduct extending to actually walking out or using words of 
resignation, only to return or recant later. 

3.1.1.2. Case examples for resignation 

In Auckland Shop Employees IUOW v Woolworths (NZ) Ltd [1984] ACJ 41 a 

cashier was searched and detained in the manager's office for over an hour following 

the discovery of a till discrepancy of $ 6.50. During this period she was refused 

permission to leave. The employee was then questioned by a security officer who was 

a former police officer. Because the manager placed the matter in the security 

officer's hands, possible police intervention was mentioned. At this stage the 

employee wrote out her resignation. 

21 ibid, 2 

22 ibid, 2- 3 
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The Arbitration Court held:23 

The worker, believing she was being accused of theft proffered her notice of 
termination and offered the payment of$ 6.50 in an attempt to finalise the matter. 
Those two factors were adverse to a constructive dismissal. The employer was 
entitled to enquire into the possibility of dishonesty by the worker. Such an enquiry 
did not itself oblige or strongly intend to induce a resignation and the employer 
was not in breach of the terms of the contract of employment. The worker's 
decision to resign was her own decision and, while made under stress, did not 
amount to a constructive dismissal. 

Then, the union appealed against this decision and the Court of Appeal referred 

that matter back to the Arbitration Court 'to consider or reconsider whether in its 

conduct of the inquiry [into allegations of dishonesty against the worker] . . . the 

employer, by its responsible officers, acted in a fair and reasonable manner towards 

the worker'. 24 

Finally, the Arbitration Court judged in Auckland Shop Employees IUOW v 

Woohvorths (NZ) Ltd [1985] ACJ 479 at pp 482 - 483: 

... we consider the employer had reasonable prima facie grounds for conducting an 
investigation. That those grounds imported a suspicion of dishonesty is clear. 
Dishonesty was not established. . .. 

... We accept that she [the employee] was under stress. We accept also that as the 
interview developed the security officer was minded to recommend a reprimand. 
This he did not convey to Mrs Simmons [the employee]. 

Given that the employee was justified in conducting an inquiry, after full 
consideration we consider that the interview was carried out in a fair and 
reasonable manner; it was neither harsh nor oppressive; nor was it soft. It was firm. 
It is a case where an observation by an officer in the shop received confirmation 
from a quick examination of the cash register tapes. The interview followed as a 
reasonable and proper sequel. It is not a case where a breach of duty by the 
employer has caused Mrs. Simmons to resign. We find specifically that the 
responsible officers in conducting the inquiry did act in all the circumstances in a 
fair and reasonable manner towards Mrs Simmons and that the employer has 
discharged its proper obligation. 

13 Auckland Shop Employees JUOWv Woolworths (NZ) Ltd (1984] ACJ 41 

2• Auckland Shop Employees IUOWv Woolworths (NZ) Ltd [1985] 2 NZLR 372, 377 
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That being so, we do not consider we should disturb our original conclusion. The 
claim on her behalf is accordingly dismissed. 

In the case of NZ Journalists' and Graphic Process Union v Roman Catholic 

Bishop of Auckland [1989] 3 NZILR 426 the weekly newspaper Zealandia ceased 

publication, but the employer intended to commence publishing two monthly 

publications when the weekly newspaper ceased publication. One of them was to be 

like the Zealandia. About nine months before the actual closure of the newspaper, the 

employer orally offered its sub-editor employee the job of editor of the publication 

similar to the Zealandia. Initially the employee was delighted, so was the employer, 

because it valued her skills, her personality and her suitability for that job. As time 

passed however, the employee began to have doubts about the new job and 

terminated her employment contract. 

Finnigan J was of the opinion that 'there was however another position similar in 

character being made available to her by the same employer with at least the same 

salary and although the responsibilities may have been increased and the hours 

different it was work of the same character'. 25 

At p 426 Finnigan J held, that ' ... there was no actual or constructive dismissal. 

The initiative for termination of the employment contract was the worker's decision 

to resign'. 

3.1.2. Suspension of the employment with a right of re-employment 

Sometimes an employee would like to have few weeks off without losing his or 

her employment. 

"NZ Journalists' and Graphic Process Union v Roman Catholic Bishop of Auckland [1989] 3 NZILR 426, 428 



12 

In NZ Amalgamated Engineering etc IUOW v Accurate Plastics Moulders 

(1982) Ltd (Division of Galantai (Plastics) Group Ltd) [1992] 1 ERNZ 378 the 

employee advised that she needed six weeks off to undergo surgery. The employer did 

not really want to dismiss her, but told her that she would be permitted to go but 

would not be taken back if there was no work for her. In that event however, the 

employer promised the employee that she would be offered the first suitable job when 

work was available and she was fit. 

The Employment Court held that the employer's ' ... action in refusing to allow 

the grievant to recommence work was in accordance with the contract'. Accordingly, 

there was no dismissal, but rather the contract was suspended with a right to re

employment subject to the conditions imposed.26 

In the case of Journalists and Graphic Process Union v Western Litho Ltd 

[1991] l ERNZ 943 the employee Mr Aberhart took unpaid leave for an extended 

overseas journey. He wanted to preserve his employment prospects for his return. He 

agreed to unpaid leave of absence with a member of the managerial staff, with a view 

to resuming paid employment on his return. While Mr Aberhart was on his overseas 

trip his employer was about to go out of business, and many of its employees were 

told they were redundant. The redundant workers received redundancy pay. After his 

return the union made on Mr Aberhart's behalf a claim for redundancy payment. A 

request for continuation of employment was not made, thus the Labour Court did not 

have to state its opinion on that point. 

The Labour Court concluded that contractual obligation had ceased and therefore 

the employee was not employed so as to be entitled to redundancy pay:27 

However, calling an extended absence 'extended leave of absence' does not by 
itself keep alive the mutual contractual obligations of an employer and a worker. 
Evidence of the existence of these obligations is required before the Court can find 
that they existed. I think the crucible test is whether Mr Aberhart was entitled by 

26 Maz., [27.18), N560 

21 Journalists and Graphic Process Union v Western LithoLtd [1991] 1 ERNZ 943,945 - 946 
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his contract of employment to return and demand employment. As a corollary, was 
the employer entitled to require him to come back to work upon pain of dismissal? 

I think either party would have been in difficulty had it tried to enforce such a 
claimed obligation. There is simply no evidence to support it. The evidence is that 
at the time he left, Mr Aberhart was paid the full entitlement of a worker whose 
employment had terminated, and was given a reference which stated his 
employment had terminated. I accept the evidence of the union's witnesses that 
they regarded Mr Aberhart as being on extended leave of absence, with an 
expectation of resumed employment with accumulated service entitlements upon 
his return. The former general manager accepted that also, when he heard the 
evidence about it at the hearing. Even accepting that evidence however I find no 
evidence to support a claim of contractual obligation to resume employment. The 
continuing relationship of the worker and the employer was marked by goodwill 
and informality. The result was that there was no protection for the worker when 
the current events came to pass. 

3.1. 3. Mutual termination and abandonment 

Further, mutual termination and abandonment do not come under the heading of 

dismissal. 

In the case of NZ Combined Apparel IUOW v Donna Rae Models Ltd [1982] 

ACJ 423 an employee wanted to take leave to care for her children during the school 

holidays. The employer refused leave and suggested termination with the possibility of 

re-employment. 

Even though the employee had agreed to the arrangement with reluctance, the 

Arbitration Court held that there was a mutual agreement to terminate the 

employment. 

In NZ Woollen Mills Union v Feltex Yarns Ltd [1985] ACJ 232 the employee 

was absent for some days because of illness. Unfortunately, he failed to inform his 

employer. 

The Arbitration Court held the employee had abandoned his employment. 
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Another example is the case of Auckland Hotel IUOW v King Size Burgers Ltd 

[1980] ACJ 199. There, an employee was given seven days notice to quit. After a 

heated discussion the employee left immediately. 

The Arbitration Court held that this was not a dismissal, but either a mutually 

agreed termination or an abandonment of the employment. 

3.1. 4. Death of one of the employment contract parties 

Another possibility of termination of the employment relationship other than 

dismissal is the death either of the employee or the employer. 

3.2. Positive limitation 

Next, the different kinds of dismissal shall be described. 

3. 2. J. Actual dismissal 

Within actual dismissal it is clear and obvious that the employer has dismissed its 

employee. 

3.2.1.1. Dismissal upon notice 

In the event of dismissal upon notice it may be relatively easy to determine that 

the employer dismissed the employee. 

There, a dismissal is carried out with the contractual period of notice, or in the 

absence of such a period, reasonable notice, being given to the employee. 
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3.2.1.2. Dismissal without notice 

Another main group of dismissal is dismissal without notice. The so-called 

summary dismissal or instant dismissal is carried out without the contractual period 

of notice or reasonable notice. 

3.2.2. Dismissal less obvious 

Other than in the case of actual dismissal, there exist cases of dismissals where 

dismissal is less obvious. 

3.2.2.1. Constructive dismissal 

An accurate introduction to this problem is provided in the statement of 

Williamson Jin Wellington Clerical IUOW v Greenwich [198~] ACJ 965 at p 975: 

There is no substantial difference between the case of an employer who, intending 
to terminate the employment relationship, dismisses the employee and the case of 
the employer who, by conduct, compels the employee to leave the employment. 

In connection with the definition of dismissal28, the court may be prepared to 

treat the resignation of an employee as a constructive dismissal where the employee 

gives the appearance of resignation, but the resignation was in fact the result of the 

employer's initiative. 29 

28 see above pp S - 6 

29 Maz., [27.11], A/520 
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3.2.2.1.1. Elements of constrnctive dismissal 

In this context the question arises: which preconditions must be fulfilled in order 

for constructive dismissal to be claimed? 

To answer this question the elements of constructive dismissal have to be 

presented. 

The elements of constructive dismissal are put together in the same way as the 

constituents of a house which is also built step by step, and the singular constituents 

are depende~t on each other. 

In a number of previous cases the elements of constructive dismissal have been 

elaborated. 

At first, one has to distinguish the different cases of constructive dismissal. 

Then the essential questions that are to be addressed in constructive dismissal 

cases shall be analysed. 

Finally, the principles involved in constructive dismissal cases shall be described. 

3.2.2.1.2. Different possibilities of constructive dismissal 

In the case of Auckland Shop Employees IUOW v Woolworths (NZ) Ltd [1985] 2 

NZLR 372 the Court of Appeal stated at pp 374 - 375 a (non exhaustive) 

enumeration of cases of constructive dismissal. 

Accordingly, under the scope of constructive dismissal come the following cases: 

- the employer gives its employee a choice between resigning or being dismissed; 

- the employer has followed a course of conduct with the deliberate and dominant 

purpose of coercing an employee to resign; and 

- a breach of duty by the employer leads an employee to resign. 



17 

3. 2. 2. J. 3. Essential questions that are to be addressed in constntctive dismissal cases 

Referring to Wellington Drivers JUOW v Fletcher Construction Ltd [1983] ACJ 

653, the Arbitration Court stated in the case of Wellington Clerical Union v 

Greenwich [1983] ACJ 965 at p 985 that the essential questions to be addressed in 

constructive dismissal cases are: 

'1. What were the terms of the contract? 

2.Was there a breach of those terms by the employee of a seriousness sufficient to 

warrant the termination action actually taken by the employer?' 

At p 986 the Court clarifies that '[t]he wording of the second question covers 

termination by an employee both instant and upon proper notice and whether or not 

the form of termination is expressed as a resignation'. 

3.2.2.1.4. The principles involved in constructive dismissal cases 

To clarify the principles involved in constructive dismissal cases, I will refer to 

the approach by Szakats and Mulgan.30 

Although English judgments on unfair dismissal must be treated with great 

caution, they may give some guidance on the circumstances when constructive 

dismissal can be claimed.31 

Accordingly, Szakats and Mulgan refer to the English case of Western 

Excavating (ECC) Ltdv Sharp [[1978] 1 All ER 713]. 

In that case, the English Court of Appeal presents the principles in constructive 

dismissal cases under the headline that the proper test is one of breach of contract. 

30 A Szakats, M Mulgan, Dismissal and Redundancy Procedures (2nd edn, 1990), p 71 

31 ibid 
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Thereupon Szakats and Mulgan present four criteria:32 

(1) The employee must show that the employer no longer intends to be bound by 
one or more of the essential terms of the agreement [now under the EC Act 1 

1991 contractual terms]; 
(2) The employee must leave the employment immediately for reason of the 

employer's breach and for no other cause; 
(3) The employer's breach must be a significant one, going to the root of the 
contract, entitling the employee to terminate it without notice; and 

(4) The worker had not terminated the contract before the employer's breach. 

In this context the New Zealand position to those guidelines must be presented: 

The components immediately and it must be for reason of the employer's breach 

and for no other cause are not found in the judgments of the Court of Appeal in the 

Western Excavating case. 33 

Apparently Szakats and Mulgan have derived those components from the 

judgment of Lord Denning within that case. 

To determine whether there has been a constructive dismissal, Lord Denning calls 

upon what he describes as 'the contract test' :34 

If the employer is guilty of conduct which is a significant breach going to the root 
of the contract of employment, or which shows that the employer no longer intends 
to be bound by one or more of the essential terms of the contract, then the 
employee is entitled to treat himself as discharged from any further performance. If 
he does so, then he terminates the contract by reason of the employer's conduct. 
He is constructively dismissed. The employee is entitled in those circumstances to 
leave at the instant without giving any notice at all or, alternatively, he may give 
notice and say he is leaving at the end of the notice. But the conduct must in either 
case be sufficiently serious to entitle him to leave him at once. Moreover, he must 
make up his mind soon after the conduct of which he complains; for, if he 
continues for any length of time without leaving, he will lose his right to treat 
himself as discharged. He will be regarded as having elected to affirm the contract. 

32 ibid; A Szakats, Introduction to the Law of Employment (3 rd edn, 1988), p 328 

33 Western Excavating (EEC) Ltd~ Sharp [[1978] 1 All ER 713] 

1-1 Western Excavating (ECC) Ltd v Sharp [[1978]1 All ER 713, 717] 
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Notwithstanding, the dominant views of the courts in previous cases and 

academic commentators are of the opinion that the employee need not terminate the 

employment immediately.35 For a limited period the employment may continue. 

However, the employee must clarify that he is either reserving the right to accept 

the repudiation or allowing the employer the opportunity to remedy their breach.36 

That may be done even it is only to enable the employee to seek new employment 

as in the case of L Lipton Ltd v Marlborough [1979] IRLR 179.37 

Concerning the point of interest as to what constitutes a reasonable limited 

period, the Labour Court in NZ Amalgamated Engineering IUOW v Ritchies 

Transport Holdings Ltd [1991] 2 ERNZ 267 cited cases varying from a few days to 

several weeks.38 

Moreover, the Court stated in that case that the second criteria set out by Szakats 

and Mu1gan no longer requires 'that the reason for the leaving be the breach and no 

other cause'.39 

Finally, difficulties emerged concerning the criteria of the employer's breach of 

employment going to the root of the contract. 

Those criteria 'led to employers stopping short of any major breaches of 

contract' .40 

For a better understanding of the New Zealand solution of that issue, in Auckland 

Shop Employees JUOW v Woolworths (NZ) Ltd [1985] ACJ 963, the Court of Appeal 

JJ NZ Amalgamated Engineering JUOW v Ritchies Transport Holdings Ltd (1991] 2 ERNZ 267, 273; Maz., (27.11 ], A/522 

36 NZ Amalgamated Engineering JUOWv Ritch/es Transport Holdings Ltd (1991] 2 ERNZ 267,277 

37 ibid, 277 

38 ibid, 273 - 277 

39 ibid, 273 

•O ibid, 273 
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referred at p 967 to the judgment of the Employment Appeal Tribunal, delivered by 

Browne-Wilkinson J, in the English case of Woods v WM Car Services Ltd [1981] 

ICR 666 at p 670: 

In our view it is clearly established that there is implied in a contract of 
employment a term that the employers will not, without reasonable and proper 
cause, conduct themselves in a manner calculated or likely to destroy or seriously 
damage the relationship of confidence and trust between employer and employee: 
Courtalds Northern Textiles Ltd v Andrew [1979] IRLR 84. To constitute a breach 
of this implied term it is not necessary to show that the employer intended any 
repudiation of the contract: the tribunal's function is to look at the employer's 
conduct as a whole and determine whether it is such that its effect, judged 
reasonably and sensibly, is such that the employee cannot be expected to put up 
with it: see British Aircraft Corporation Ltd v Austin [1978] IRLR 322 and Post 
Office and Roberts [1980] IRLR 347. The conduct of the parties has to be looked 
at as a whole and its cumulative impact assessed: Post Office v Roberts. 

We regard this implied term as one of great importance in good industrial relations. 

The Woods case went on appeal, [1982] ICR 693. On this occasion Lord 

Denning stated at p 698 in reference to a duty to be good and considerate: 

Now under modem legislation we have the converse case. It is the duty of the 
employer to be good and considerate to his servants. Sometimes it is formulated as 
an implied term not to do anything likely to destroy the relationship of confidence 
between them: see Courtaulds Northern Textiles Ltd v Andrew [1979] IRLR 84. 
But I prefer to look at it in this way: the employer must be good and considerate to 
his servants. Just as a servant must be good and faithful, so an employer must be 
good and considerate. Just as in the old days an employee could be guilty of 
misconduct justifying his dismissal, so in modem times an employer can be guilty 
of misconduct justifying the employee in leaving at once without notice. In each 
case it depends on whether the misconduct amounted to a repudiatory breach as 
defined in Western Excavating (E.C.C.) Ltdv Sharp [1978] ICR 221. 

From the analysis of those cases, the New Zealand Court of Appeal m 

Woolworths concluded:41 

It may well be that in New Zealand a term recognising that there ought to be a 
relationship of confidence and trust is implied as a normal incident of the 
relationship of employer and employee. It would be a corollary of the employee's 
duty of fidelity (see Schilling v. Kidd Garrett Ltd [1977] 1 N.Z.L.R. 243). No 
formulation of duties in general terms can relieve a tribunal from assessing the 

41 Auckland Shop Employees JUOW v Woolworths (NZ) Ltd (1985] ACJ 963 (CA), 969 
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overall seriousness of the particular conduct about which a complaint is made. And 
the seriousness of any breach of an employer's duties will often be important in 
deciding whether a resignation was in substance a dismissal. But the term favoured 
by the Employment Appeal Tribunal in England is, with respect, at least somewhat 
less nebulous than Lord Denning' s later wording. In this case, however, we do not 
have the benefit of the Arbitration Court's view on how best to define an implied 
term so as to serve the needs of industrial relations in New Zealand. Therefore it is 
preferable that we should not now state a final opinion on that general question. 

What can be said without doubt is that there must at least be an implied term or a 
duty binding an employer, if conducting an inquiry into possible dishonesty by an 
employee, to carry out the inquiry into possible dishonesty by an employee, to 
carry out the inquiry in a fair and reasonable manner. We so hold. It may be seen as 
part of a wider duty as already discussed, or as an application of natural justice to 
contemporary industrial relations, or perhaps most naturally as combining both 
ideas. 

The conclusion can be drawn that there is necessarily no need for the employer's 

breach of the employment going to the root of the contract; but rather for the solution 

of the problem, the Labour Court stated in NZ Amalgamated Engineering IUOW v 

Ritchies Transport Holdings Ltd [1991] 2 ERNZ 267, at p 274, that the courts have 

to ask, 'whether the worker has regarded the breach of the duty as entitling the 

worker to terminate the contract, or whether the worker has, in the circumstances, 

agreed to continue to work, notwithstanding the employer's breach'. 

3.2.2.1.5. Examples of constructive dismissal 

In the case of Auckland Electric Power Board v Auckland Provincial District 

Local Authorities Officers IUOW (Inc}42 a meter reader employee had been bitten by 

dogs on six occasions during a nine month period of service. At no stage during his 

employment had he received any expert counselling or training with regard to 

techniques in approaching or attempting to deal with aggressive dogs nor did the 

employer provide an effective method of dealing with the attacks; for example the 

whistle given to the employee for repelling dogs did not work. The employee 

42 [1992] I ERNZ 87 (EC);(I994] 2 NZLR 415 (CA), (1994] I ERNZ 168 (CA) 
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terminated his employment after a further incident with dogs when he did not receive 

any sympathy, or help by his supervisor or employer respectively. 

Both the Employment Court and the Court of Appeal refused to judge the 

employee's termination to be a resignation, but rather to be constructive dismissal. 

Cooke P stated within the judgment regarding the appeal:43 

' 
The basis of his claim throughout has been that that resignation was caused by 
breach of duty on the part of the employer and therefore fell within the third of the 
three non-exhaustive categories[44] of constructive dismissal referred to by this 
Court in Auckland Shop Employees Union v Woolworths (Ltd) [1985] 2 NZLR 
372, 374 - 375. 

Another example of constructive dismissal is provided in the case of New 

Zealand Performance & Entertainment Workers' Union v 93FM Independent 

Broadcasting Co Ltd [1991] ERNZ 774. 

There, the employee was initially employed as a radio producer / announcer. As a 

result of a merger and restructuring, she was required to undertake duties which 

differed substantially from those she was originally employed to do, and to work 

different hours. One reason given for this was an alleged difference with another 

worker. The employee found the new duties unacceptable and left, but made it clear 

she was not resigning. 

The Labour Court held at p 774 that '[t]he employer's action was in breach of 

the terms of her [the employee's] contract and of sufficient seriousness to warrant the 

termination action taken by her. She was constructively dismissed'. 

It is worth mentioning in this context the case where an employee declined to 

accept an equivalent employment position upon his or her transfer, having completed 

a period of suspension for alleged dishonesty. 

43 Auckland Electric Power Board v Auckland Provincial District Local Authorities Officers IUOW (Inc) (1994] 2 NZLR 415, 

416 

44 see above p 16 
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An example is Northern Clerical etc IUOW v Rivers/ea Trading Society Ltd 

[1986] ACJ 586. There, conversely, an allegation of constructive dismissal was not 

sustained. 

3.2.2.2. Fixed term contracts 

Not every employment contract is for an indefinite term. Some situations - such 

as the determination of employment by lapse of time or by the completion of a task 

within for example seasonal work or the filling of a position on a temporary basis -

necessitate the agreement of fixed term contracts of employment. 45 

However, the employer could use fixed term contracts against the real intention 

of legislation, as it is the very nature of fixed term contracts that in the absence of 

controls on the use of such contracts, the employment contract wili automatically 

terminate when the employer simply lets the term expire.46 

Thus, the employer has the option, after the expiry of an employee's fixed term 

contract: 

- to employ newer more qualified employees who have come onto the market; 

- to employ new employees at lower wage rates; or 

- to get rid of 'troublemakers' or other allegedly undesirable workers. 47 

Article 2 (3) of ILO Convention 158 as well as the English legislation in its 

Employment Rights Act 1996 try to minimise those imminent dangers by including 

protective provisions. 

•s Maz., [III.22], A/469; (27.16], A/555 

16 Maz., (27.16], A/555 

47 ibid 
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Unfortunately, there is no analogous provision in New Zealand law. 48 

As the authors of Mazengarb note, the law on fixed term contracts has been 

'somewhat controversial'. 49 

However, two recent cases, namely, The Principal of Auckland College of 

Education v Hagg, unreported, Court of Appeal, 26/3/97, CA 230/96 and Victoria 

University of Wellington v Haddon (1996] 1 ERNZ 139 (CA), have clarified many of 

the issues as to fixed term contracts and largely reversed the law as understood since 

1989.50 

The legal grounds of these issues, will be presented in reference to Hagg because 

'this decision is of considerable importance as it effectively overrules the existing law 

on personal grievance in the context of fixed term contracts' .51 

3.2.2.2.1. The factual situation and the question in issue in Hagg52 

Hagg, a lecturer at the Auckland College of Education, had originally been 

appointed to a position for a fixed period of two years. He had taken this position 

because he hoped that he would receive a permanent employment contract in future 

times. After the expiry of the fixed term contract, he was offered and accepted a 

relieving position for six months. He then applied for and was appointed on a second 

two-year fixed term contract which expired on 28 January 1994. 

The question in issue was whether the termination of the last fixed term contract 

amounted to an unjustifiable dismissal. 

•a ibid 

•9 ibid 

'° ibid 

' 1 J Hughes, G Anderson, 'Recent Case Comment' [1997] ELP 54 

' 1 The Principal of Auckland College of Education v Hagg, unreported, Court of Appeal, 26/3/97, CA 230/96 
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3.2.2.2.2. The law before Hagg 

In the earlier case of Smith v Radio i Ltd [1995] 1 ERNZ 281, at p 309 the 

Employment Court restated the law (modified for the legal environment for that time 

being) in relation to fixed term contracts as contained in Actors Equity (NZ) IUOW v 

Auckland Theatre Trust Inc [1989] 2 NZLR 154 and NZ {with exceptions) Food 

Processing IUOW v IC! NZ Ltd [1989] 3 NZILR 24, and which was still accepted in 

Haddon v Victoria University of Wellington [1995] 1 ERNZ 375 (EC): 

(1) Fixed-term contracts of employment are valid unless prohibited expressly or 
impliedly by an applicable collective employment contract. 

(2) A fixed-term contract will not automatically expire on the date specified in it 
for the purpose against the will of the employee if: 

(a) It does not genuinely relate to the operational requirements of the 
undertaking or establishment of the employer; or 

(b) If the employer fails to discharge the burden of proving, in each case, that 
there was a genuine reason for the seasonal or other fixed-term contract of 
employment and that the purpose of the contract is not to deprive the 
employee of the protection of an applicable collective employment contract 
or of the benefit of the personal grievance procedure required to be 
inserted in the contract by the Act. 

( c) The employer failed to consider whether the genuine need at the time of 
the creation of the contract for its termination on a particular date still 
existed when the expiry of the contract was imminent and considered 
whether the genuine need at the time of its creation for its termination on a 
particular day still existed; or 

( d) There has been an express or implied promise of renewal that has not kept 
or the termination of the contract was brought about in defiance of the 
employee's !egitimate expectations of renewal; or 

( e) The termination of the contract was brought about by any wrong motive or 
unfairness on the part of the employer. 

With the exception of subpara ( d) of para (2), the joint judgment in Hagg saw no 

basis for those guidelines. 
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3.2.2.2.3. The Hagg decision 

The Court of Appeal held that the State Sector Act 1988 and the relevant 

collective employment contract required the employer to go through an advertising 

and selection process before varying the relevant fixed term contract. 

The Court of Appeal also held that the statute precluded the continuation of the 

contract beyond its stated term. 

Therefore, the Hagg decision is of importance for both the State Sector and the 

Public Sector. 53 

3.2.2.2.3.1. Questions of interest regarding the Private Sector discussed in Hagg 

In regard to the Private Sector, the Court of Appeal made some important 

remarks which deserve consideration. Besides some additional points54, questions of 

interest were: 55 

- how to deal with express or implied promises of renewal and the legitimate 

expectation, and 

- whether it is for the courts to estimate ' ... the "genuineness" of the fixed term 

outside the narrow confines of sham contracts, express or implied representations, 

or (possibly) legitimate expectation'. 

Already in Actors Equity56 Mc Mullin J and Barker J considered it possible for 

the fixed term to be negated by a representation, or by the creation of a legitimate 

HJ Hughes, 'Fixed Term Contracts in the Private Sector after Hagg' (1997] ELB 46 

54 The Court of Appeal discussed also the principles relevant to the interpretation of contracts. Further, the Court of Apixal noted 

that, subject to the language of the parties, commercial reality concerning mutual obligations of confidence, trust, and fair 

dealing, interpretation should be taken into account (in detail see J Hughes, G Anderson, 'Recent Case Comment' [ 1997] ELB 

54,pp 54-55 

55 J Hughes, 'Fixed Term Contracts in the Private Sector after Hagg' [1997] ELB 46, p 48 

56 Actors Equity (NZ) JUOWv Auckland Theatre Trust Inc (1989] 2 NZLR 154 
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expectation of renewal. 

In previous cases before Hagg, the courts clarified that any expectation of 

renewal of a fixed term contract must not be a mere hope, but rather soundly based. 57 

It can be derived58 from Hagg that only in two situations will the expiry of a fixed 

term contract be a dismissal: 

-first, if the contract is a sham; and 

-second, where the contract is varied by the parties during its term. 

As to the genuineness the Court of Appeal in Hagg noted at p 23 that the English 

legislation expressly treats 'non-renewal of a fixed term contract as a dismissal and 

require[s] the employer to show that there was some other substantial reason such as 

to justify the dismissal of an employee'. 59 

Whereas in New Zealand law, as the Court of Appeal stated in its joint judgment, 

[ w ]hether or not there is good reason for the enactment of a similar provision in 
the Employment Contracts Act is a matter for the Legislature, not the courts. In 
the absence of a statutory provision to like effect in New Zealand we cannot see 
any room for that kind of judicial alteration of the meaning of dismissal. 

Conversely, Thomas J in a minority op1ruon tried to solve this problem, in 

suggesting that a shift in the nature of the employment relationship under a fixed term 

contract might arise outside the context of express or implied promises or shams, if 

the evidence reveals that:60 

... irrespective of the terms of the formal contract, the employment relationship is 
in substance and reality ongoing employment. The latter situation may arise, for 

57 see, for example, ASTE v Central Institute of Technology [ 1991] 2 ERNZ 464 

58 in detail see Maz., [27.16), N555D-N556 

59 Regarding that can be derived from J Hughes, 'Fixed Term Contracts in the Private Sector after Hagg', [1997) ELB 46, p 51 

note 25 that the Court of Appeal should have referred to the current English legislation (the Employment Rights Act 1996, ss 

95 (1) (b) and 136 (1) (b), providing for waiver clauses in defined circumstances (ss 197 and 203)), rather than to the 

provisions of the now-repealed Employment Protection (Consolidation) Act 1978, as it did. 

60 The Principal of Auckland College of Education v Hagg, unreported, Court of Appeal, 26/3/97, CA 230/96, 4 • 5 
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example, where a short term contract is rolled over to such an extent that it can no 
longer be said that the true relationship between the parties is anything other than 
ongoing employment. Employers cannot avoid the obligations imposed upon them 
under the Employment Contracts Act [1991] in relation to permanent tenure, and 
so deprive employees of the protection and benefits which such tenure confers 
under the Act, by adopting a format deliberately designed to avoid those 
obligations or by accepting the development of a de facto situation in which the 
substance and reality is that the employment is ongoing. It cannot be thought that 
Parliament intended that the Act would be able to be so easily circumvented. . 

Thomas J went on:61 

The essential question in this case, therefore, is whether the fixed term contract in 
issue was genuine or whether it was a device by the employer to avoid the 
obligations of longer term employment or was otherwise in substance and reality 
ongoing employment. If it was genuine, no question of dismissal can arise. The 
fixed term contract simply expired. If, however, it was not genuine or had become 
in substance and reality ongoing employment, sending the employee away may 
constitute a dismissal in terms of the Employment Contract Act [1991], and may or 
may not be considered unjustifiable, depending on the circumstances. 

3.2.2.2.3.2. The implications of the Court of Appeal's decision in Hagg 

It is noted in Mazengarb that Hagg ' ... will clearly encourage some employers to 

attempt to avoid both the personal grievance provisions and continuity based 

employment rights such as parental leave'. 62 

Regarding the above, Hughes summed up the template for employers effectively 

provided in Hagg: 63 

First, make sure that the contract is in writing and that it contains a term fixed by 
time. Second, do not give the appearance of qualifying the fixed term in any 
discussion prior to executing the contract. Given the absence of negotiation in any 
true sense when most individual employment contracts are entered into, and the 
imposition of a stand-down from social security benefits for failing to take up one 
offer of suitable work (including short term work), this should not prove to be 
difficult. Third, do not engage in any conduct during the operation of the contract 
which might be construed as an express or implied promise of renewal, or which 

61 ibid, 5 

62 Maz., (27.16], N559 

63 J Hughes, 'Fixed Term Contracts in the Private Sector after Hagg' [1997] ELB 46, p 49 
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creates a legitimate (ie, reasonable) expectation to this effect. Again, the case law 
suggests that this will be a comparatively easy exercise. Fourth, ensure that the 
employee does not continue to work after the expiry of the fixed term, except 
under a freshly executed (albeit rolled over) fixed term contract. If the employee 
does continue to work without a fresh fixed term contract, a contract of indefinite 
duration arises which can only be terminated by reasonable notice and which may 
then give rise to an unjustifiable dismissal. 

Even if '[t]he Court of Appeal decision appears to treat such actions as a 

perfectly legitimate exercise of the principle of freedom of contract' 64, it 'threatens to 

severely undermine Parliament's intention to provide employment security through the 

personal grievance procedure'. 65 

3.2.2.2.4. Short sidelong glance at Haddon66 

Haddon was also overruled by the Court of Appeal on unjustifiable action and 

doubted as to fixed term contracts in Hagg. 

3.2.2.2.5. Proposal for reform in reference to German law 

Under § 1 I Beschaftigungsforderungsgesetz (Act Regarding the Promotion of 

the Employees) states that 'a fixed term contract [may be negotiated at any time but] 

may not exceed a period longer than two years'. Otherwise the contract is deemed to 

be a permanent employment contract. 

After its expiry, another fixed term contract in the same business of the employer 

may be negotiated only after a non-employment period of at least four months (§ 1 Ill 

of the Act) to prevent an employee's potential imminent entitlement to permanent 

employment. 

64 Maz., [27.16], A/559 

65 ibid, [27.16], A/559A 

66 Haddon v Victoria University of Wellington [1995] l ERNZ 375 (EC); [1996] l ERNZ 139(CA) 
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Having such a similar regulation under New Zealand law would help to prevent, 

or minimise respectively, the problems presented in Hagg and would not unreasonably 

favour the employer's side. 

3. 3. Legal grounds in the special cases of trial periods and probation 

Often it happens that an employer requires an initial trial or probationary period 

of employment at the beginning of an employment relationship. 

In Nelson Air Ltd v New Zealand Airline Pilots Assn IUOW (1994] 2 ERNZ 665 

the Court of Appeal stated at p 669 that: 

The whole purpose of a probationary period is to enable the employer to assess the 
suitability of the employee. That will normally be in terms of skills, diligence and 
personality .... the prime concern for Air Nelson was his attitude and personality; in 
short, whether he would be a good team member. 

The aim of a trial period is that the job applicant demonstrates his or her skills to 

the employer. 

Within the terms of a trial or probationary period fall very short periods which do 

not exceed one day67 as well as longer periods of a week or a month 68• 

Where an employer requires a short trial period to examine and decide whether a 

job applicant would make a suitable employee or to help in choosing between 

applicants, it is important to be aware of the legal nature of that period and the 

obligations it imposes. 69 

61 Northern Distribution Union v Knight (tlaJacci Boutique) [1992] 1 ERNZ 491 

68 Maz., [27.17], A/559 

69 Maz., [27.17], A/559 
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In the case of Northern Distribution Union v Knight (t/a Jacci Boutique) [1992] 

1 ERNZ 491 the Employment Court discussed pre-employment trials and stated at p 

497: 

We have no doubt that ... an employer is entitled to invite two or more applicants 
for the same job to demonstrate their skills and for the employer then to be able to 
appoint the person the employer considers most suitable to the position. However, 
the applicant should be left in no doubt that they are trialing out for the position, 
have not been offered employment, and that their work performance is in effect an 
extension of their job interview. 

Where employment contracts provide for a trial period or a probationary period 

before permanent employment is confirmed, and an employer recognises during that 

period that the employee's skills are unsatisfactory, he must have the opportunity to 

discontinue the employment contract after this time. 

In the Northern Distribution Union v Knight7° case the Employment Court 

endorsed the principle that an employee is entitled to assume permanent employment 

after a successful trial period. 

During the probationary period normal rules of fairness apply. The employer has 

to deliver the employee warnings of unsatisfactory performance and of its 

consequence, and finally, any dismissal must be justified.71 

In Otago etc Hospital IUOWv Skyline Enterprises Ltd [1985] ACJ 449, Hom C 

J stated: 

We think it likely, although we do not specificially rule, that events which during a 
permanent employment would not of themselves justify dismissal, may well during 
a trial period be of greater significance. 

This approach was applied by the Court of Appeal in Nelson Air Ltd v New 

Zealand Airline Pilots Assn IUOW[l994] 2 ERNZ 665. 

70 Northern Distribution Union vKnight (tla Jacci Boutique) [1992] l ERNZ 491 

71 Maz., [27.17], Al559A 
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Another example of the necessity for procedural fairness during the probationary 

period is provided by the case of NZ Meat Processors, Packers etc Union v Prestige 

MeatsLtd[l988]NZILR 1173. 

There, the employee, without previous work experience, was dismissed after two 

days for failing to master complex tasks which in similar companies involved a long 

training period. 

The Labour Court stated at p 1178 that the employee's 

. . . dismissal was unjustifiable. It was, we conclude, unjustified in fact, and also 
procedurally unfair .... Jason [the employee] was given no effective opportunity ... 
to effectively answer the decision to dismiss him, which Mr Martin [the employer] 
had already made, prematurely and, objectively, quite unreasonably. 

We accept that Mr Martin sought to be fair, given his perception of Jasons's 
potential, but that perception was, we firmly consider, factually unfounded because 
it simply was based upon a grossly deficient period of trial. In this case the obvious 
lack, as it seems to us, of procedural fairness associated with Mr Jason's dismissal, 
is inseparably linked with the plain lack of substantive justification for the 
dismissal. 

To sum up, during trial and probationary periods employment security may be 

somewhat less than normal. 

The employee knows that his or her performance is subject to extra scrutiny. 

However, any trial or probationary period must be a fair one. 72 

72 ibid, [27.17], A/559B 
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II. Justification 

While the employee must prove that he has been dismissed73, the onus of proof 

shifts to the employer to justify the dismissal.74 

The proof of justification consists of two components: 75 the employer has to 

establish 

- substantive reasons which are sufficiently serious to warrant dismissal, and 

- that dismissal was carried out in a procedurally fair manner. 

If the employer cannot prove both of these components, the employee will have a 

legitimate grievance. 

1. Preliminary notes 

Before the two components as to the justification of dismissal are described, it is 

necessary to give some important preliminary notes. 

1. 1. The test of justification 

To be able to render judgment, the court has to ask whether the actions of the 

employer are justifiable in the particular factual situation disclosed by the evidence. 

At the outset, this question requires a broad definition of justification. The 

definition of justification will then be applied to the particular case to interpret it. 

73 see above p 8 

1• Horn, EC27.04; Maz., [27.20], A/562 

75 ibid 
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In practice however, the courts decide cases on their individual merits, rather 

than laying down firm guidelines concerning the justification of dismissal.76 

Although the courts have always refrained from laying down an abstract set of 

principles 77, on occasion the courts have characterised general factors as relevant to 

the issue of justification. 

In Wellington Road Transport Union v Fletcher Construction Co [1983] ACJ 

653 Williamson J emphasised at p 666 that '[t]he Court has treated individual cases 

on their merits ... '. He continued in presenting the consideration of the courts in - as 

he noted - a 'list not meant to be exhaustive'. 

Accordingly, the courts take into account:78 

. . . the conduct of the worker; the conduct of the employer; the history of the 
employment; the nature of the industry and its customs and practices; the terms of 
the contract ( express, incorporated, and implied); ... and the circumstances of the 
dismissal. The Court has also regard to good industrial practice which indudes 
some consideration of the social and moral attitudes of the community. 

At p 671 of that case Williamson J characterised unjust as having the connotation 

'unfair, without due cause, unreasonable, improper, unwarranted, or arbitrary'. 

Although many other cases elaborate the relevant factors of justification 19, the 

exposition of Williamson J in the Wellington Road Transport Union v Fletcher 

Constmction Co80 case is the most detailed one. 

76 Maz., [27.21], N563 

77 see, for example, Wellington Road Transport Union v F1etcher Cons/me/ion Co (1983] ACJ 653, 666 

78 ibid, 666 

79 see, for example, Central Clerical Workers Union v Taranaki Maori Trust Board (1989] 3 NZILR 612, 633; Telecom South 

Ltd v Post Office Union (Inc) (1992] 1 NZLR 275, 285-286; Matthes v NZ Post Ltd (No 3) (1992] 3 ERNZ 853, 889-890 

80 Wellington Road Transport Union v F1etcher Construction Co ( 1983] ACJ 653 



35 

The next difficult issue in deciding justification is the choice of whose standard of 

justification is to be assessed. 

There are essentially three options; that of the employer, the employee or a 

neutral or reasonabl~ person approach. 81 

By taking the option regarding the employer, or the employee respectively, it 

could easily happen that the interests of the other party are less observed. 

The courts tend towards the employer: 

Cooke P stated in BP Oil NZ Ltd v Northern Distribution Workers Union [1989] 

3 NZLR 580 at p 582 that '[t]he question is essentially what it was open to a 

reasonable and fair employer to do in the particular circumstances'. 

Accordingly, Goddard C J confirmed this view in Trotter v Telecom Corp of NZ 

Ltd (1993] 2 ERNZ 659: 'The law applicable in this situation is straightforward. The 

test is the same as for any dismissal: What was it open to a fair and reasonable 

employer to do?: BP Oil NZ Ltd v Northern Distribution Workers Union (1989] 3 

NZLR 580 (CA)'. 

Williamson J stated in Wellington Road Transport Union v Fletcher 

Construction Co [1983] ACJ 653 at p 671 that 'the ultimate test [of justification] is 

the opinion of the Court ... '. 

However, that does not mean that the courts may substitute their own opinion 

concerning reasonableness and fairness in their judgments. 

As Williamson J clarified in his judgment in Wellington Road Transporf2, the 

appropriate test is the neutral one of the reasonable person. 

81 Maz., [27.21], A/564 

82 Wellington Road Transport Union v Fletcher Construction Co [1983] ACJ 653 
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Accordingly, the ultimate test of justification is the opinion of the courts which is 

bound by the factor of reasonableness and fairness of an objective employer in 

reference to 1989 BP Oi/83 and Trotter84• 

With respect, this view unduly favours employers. 

When it is applied dismissal may be justified, even if the courts themselves would 

not act in the same way in the situation in question as the employer concerned, so 

long as the employer's action falls within the terms of reasonableness and fairness. 

In my opinion, the courts should have the opportunity to substitute their view in 

their judgments when the employer's action towards the employee is harsh. 

Notwithstanding this, the approach of the courts in New Zealand appears to be 

part of a general tendency in common law countries. 

Within that stream of reasoning, employment contracts and statutes relating to 

them are interpreted on the basis that the correct perspective is that of the employer's 

commercial objectives in entering into the contract. 

Unfortunately, this tendency has the effect of significantly discounting the 

employee's objectives. 

83 BP Oil NZ Ltd v Northern Distribution Workers Union [1989] 3 NZLR 580 

84 Trotter v Telecom Corp of NZ Ltd [1993] 2 ERNZ 659 
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1.2. Substantive justification 

The development in previous cases shows that there are several grounds of 

dismissal which justify dismissal. 85 

To sum up, substantive justification may be based on three broad categories of 

grounds:86 

- first, the employee's misconduct; 

- second, the employee lacks the necessary skills for the job or the employee's illness; 

and 

- third, either there is a redundancy situation or other economic reasons. 

1.3. The approach to consideringjustification 

The fact that there is misconduct does not automaticaliy warrant dismissal. The 

seriousness of the misconduct and the other options available must also be considered. 

To clarify the method of how the courts deal with the consideration of 

justification, reference may be made to the case of Auckland Provincial District Local 

Authorities Officers IUOW v Northland Area Health Board [1991] 2 ERNZ 215. 

There, Goddard C J elaborated that the consideration of justification requires a 

two step process. At p 222 he stated: 

The correct approach is the two step approach laid down in a number of cases and 
approved by the Court of Appeal. This involves considering first whether the 
conduct in question is capable of amounting to serious misconduct; if the answer is 
no, then of course there can be no question of the dismissal being justifiable. But if 
the answer is yes, then the task is to proceed to the second step and to consider 
whether dismissal was warranted in all the circumstances of the particular case. 

85 detailed exposition see below pp 42 • 85 

86 Maz., [27.25], A/569 
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With some modification this two step method is applicable to all dismissals. 

For a better understanding the first step can be divided into two parts. 

Accordingly, the first question to answer is whether the grounds put forward as a 

justification are legally capable of being grounds for dismissal. 

Within the second part, one shall inquire whether the suggested ground for 

dismissal is capable of justifying dismissal in general. 

After these questions have been answered, one can go ahead to the second step 

and ask whether dismissal is actually justified in the particular circumstances of the 

case.87 

1.4. The time of justification 

Starting from the previous case of Northern Industrial District Storepersons 

IUOW v Nathan Distribution Centres Ltd [1986] ACJ 774 that justification will be 

assessed at the time of dismissal, this view was restated by the Court in Pacific Forum 

Line Ltd v NZ Merchant Service Guild IUOW [1991] 3 ERNZ 1035 and confirmed in 

Ashton v Shoreline Hotel [1994] 1 ERNZ 421. 

In order to illustrate this principle, Colgan's J statement in the Pacific Line 

Forum case shall be presented: 88 

We find that there is clear, persuasive and binding authority to the effect that 
justification for a decision to dismiss must be established at the time of that action. 
This is the effect of the judgment of the Court of Appeal in Airline Stewards & 
Hostesses of NZ IUOW v Air NZ Ltd [1990] 3 NZLR 549; [1990] 3 NZILR 584. 
Justification for a decision must be established on the basis of the information 
which was known or should have been known to the employer at the time the 
decision was made. Information which has subsequently come to light may affect 
remedies such as reinstatement . . . but cannot either provide an ex post facto 

81 Maz., {27.22], N567 

88 Pacific Forum Line Ltd v NZ Merchant Service Guild JUOW (1991] 3 ERNZ 1035, 1046 
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justification for the dismissal or, conversely, provide a dissatisfied grievant with a 
further opportunity of challenge. 

1.5. The legal grounds of justification in the case of summary dismissal 

The justification of summary dismissal requires more serious misconduct of the 

employee compared to dismissal upon notice. 89 

The degree of misconduct justifying summary dismissal is open to question. 

An honest belief by the employer that the conduct is sufficiently serious is only 

one aspect of the inquiry, and the employer's belief cannot be a substitute for a 

necessarily objective evaluation of the conduct.90 

As it can be seen in the case of BP Oil NZ Ltd v Northern Distribution Workers 

[1989] 3 NZLR 580 the question is not easy to answer. 

In the BP Oil case the Court of Appeal refers to common law91 as well as to an 

English case92, to find the scope of more serious misconduct. However, the Court of 

Appeal was not content with the expression the heart or root of the contract that the 

Labour Court used.93 Accordingly the Court of Appeal stated in BP Oil at p 581: 

the expression 'the heart or root of the contract' is perhaps somewhat vague and 
certainly not easy to apply, though it has been used in the authorities from time to 
time. 

89 Reckitt and Colman (NZ) Ltd v Neale, unreported, Travis J, 14/7/95, AEC 25B/95 

90 Batey vBOTofSt Michael's School [1993] 2 ERNZ 851,861; Maz., (27.26], N570 

91 but "the common law position is certainly relevant but not automatically decisive" the Court stated at p 582 of that case 

92 Williamson J stated in the case of Wellington Road Transport Union v Fletcher Construction Co (1983] ACJ 653 at p 666 that 

the Court may rely on overseas precedents in this context 

93 BP Oil NZ Ltd v Northern Distribution Workers (1989] 3 NZLR 580, 581 
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Finally, the Court of Appeal held at p 580: 

Under the [former Labour Relations] Act [repealed by the EC Act 1991] questions 
of procedural fairness and substantive fairness arise, and the question is essentially 
what it was open to a reasonable and fair employer to do in the particular 
circumstances. It is necessarily a question of fact and degree. 

In Northern Distribution Union v BP Oil NZ Ltd (1992] 3 ERNZ 483 the Court 

of Appeal confirmed the approach in the above-mentioned 1989 BP ort4 case. 

Hardie Boys J stated at p 487: 

For a discussion of the kind of conduct that will justify summary dismissal it is 
unnecessary to look further than this Court's judgment in BP Oil NZ Ltd v 
Northern Distribution Workers Union [1989] 3 NZLR 580. Definition is not 
possible, for itis always a matter of degree. Usually what is needed is conduct that 
deeply impairs or is destructive of that basic confidence or trust that is an essential 
of the employment relationship. In the context of a personal grievance claim under 
the Labour Relations Act [now EC Act 1991], questions of procedural and 
substantive fairness are also relevant. In the end, the question is essentiaiiy whether 
the decision to dismiss was one which a reasonable and fair employer would have 
taken in the particular circumstances. 

Another approach the Court has taken is shown in the case of Central Clerical 

Workers Union v Taranaki Maori Trust Board (1989] 3 NZILR 612. Goddard CJ 

stated at p 636: 

... the [summary] dismissal can be justified only by showing that the worker has 
been guilty of serious misconduct, being misconduct of such gravity as to render 
the further continuation of the employment relationship an impossibility. 

That view that the continuation of the employment relationship must be 

impossible, clearly appears to go further than the approach of the Court of Appeal in 

the 1989 BP Orf5 case described above. It has often been disapproved in recent cases. 

1>-1 BP Oil NZ Ltd v Northern Distribution Workers Union [ 1989] 3 NZLR 580 

9j ibid 
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Accordingly, in the case of Smith v Armourguard Security Ltd [1993] 1 ERNZ 446, a 

case in which the Court has also dealt with summary dismissal, Travis J held: 

A reference to 'impossibility' in Taranaki Maori Trust Board ... took the matter 
further than intended. 

That view of Travis J was confirmed by Palmer Jin Click Clack International Ltd 

v James [1994] 1 ERNZ 15. There, Palmer J held: 

The judgment in Northern Distribution Union v BP Oil [1992] 3 ERNZ 483 (CA) 
was of general application in a misconduct setting. The Tribunal's reliance upon 
serious misconduct in an employment setting as conceptually and necessarily 
embodying conduct of 'such gravity as to render the further continuance of the 
employment relationship an impossibility' was, as a matter oflaw, too extreme. 
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2. Substantive reasons 

Substantive reasons that may justify dismissal can be divided into three 

subdivisions. 

The most common classifications which belong to each subdivision shall be 

described below. 

2.1. Grounds for dismissal I: conduct of the employee 

ILO Convention 158 names the misconduct of the employee as a justification for 

its dismissal by the employer as the first broad ground for dismissal. 

The precedents dealing with misconduct of the employee fall largely into nine 

categories:96 

1. Deliberate disobedience to a lawful and reasonable instruction and 
insubordination; 

2. Personal abuse; 
3. Violence and harassment; 
4. Breach of work rules; 
5. Dishonesty; 
6. Absenteeism; 
7. Misbehaviour towards other employees; 
8. Breach of implied duties such as fidelity and trust; and 
9. Misconduct outside work 

2.1.1. Deliberate disobedience to a lawful and reasonable instruction and 
insubordination 

That generic term contains a number of problems concerning interpretation in 

itself 

% PG, [5.5], 5-8 
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By reference to cases, the interpretation shall be clarified. 

At first, the term insubordination needs some explanation. 

In many contracts, staff manuals and textbooks, it is mentioned as a 'species or 

subset of serious misconduct'. 97 Unfortunately, any further description is missing. 

Therefore, in the case of Ford v Hutt Valley Health Corp Ltd [1994] 1 ERNZ 

563 Goddard C J stated at p 572: 

That is an unhelpful generalisation which may in some cases prove to be 
dangerous. I find it more conclusive to clear analysis to look upon misconduct on 
the whole as misbehaviour otherwise than in the performance of the contract and 
insubordination as a deliberate refusal to perform the contract. Not every act of 
disobedience justifies dismissal: it is a question of fact and degree and the 
requirement disobeyed must have been lawful and reasonable in the first place. . .. I 
do not think that a mere neglect to obey, unless frequent, can be equated with 
wilful disobedience and only the latter can on its own justify dismissal. 

In Ford v Hutt Valley8 Goddard C J further mentioned the synonym 

disobedience in his remarks regarding insubordination. Disobedience is subject to the 

refusal of a reasonable and lawfal order, as can be concluded in reference to 

Mazengarb.99 

Thus, the next step is to elucidate what is meant by a reasonable and helpfal 

order. 

Referring to Szakats100 the Court stated in Wellington Clerical IUOW v College 

Group Ltd [1984] ACJ 315 that orders are 

lawful and reasonable if they: 
'(a) Are not illegal in the sense ofrequiring the servant to perform any act contrary 

91 FordvHutt Valley Health Corp Ltd (1994] 1 ERNZ 563,572 

98 ibid 

99 see Maz., (27.28], N572: 'Dismissal may be justified if an employee refuses to obey a reasonable and lawful order.' 

100 A Szakats, Introduction to the Law of Employment, (2nl ed., 1981), p 234 
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to law. 
(b) Are within the scope of the servants contractual obligations~ and 
( c) Do not demand the performance of any impossible or dangerous task'. 

Those points of view shall now be clarified by reference to previous cases. 

In NZ Meat Processors Packers etc JUOW v Richmond {Takapau) Plant of 

Richmond Ltd [1990] 2 NZILR 33 three workers were directed by the foreman to do 

work 'for no remuneration whatsoever' .101 

Such an order clearly contravened the employees' security regarding their 

remuneration. 102 

Accordingly, a dismissal after the employee's refusal to perform work without 

pay was unjustified, because it contravened law relating to wages. 103 

For another example, it is within the scope of the employee's contractual 

obligations that he or she does not extend his or her breaks in an unauthorised way. 

In New Zealand Printing and Related Trades IUOW v Clark and Matheson Ltd 

(1984] ACJ 283 two employees were justifiably dismissed when they returned 15 

minutes late after a lunch break, having been refused permission to take an extended 

lunch hour. 

There, Castle J held that ' [ o ]pen and deliberate defiance to obey. a lawful and 

reasonable instruction given by a person in authority clearly amounts to misconduct of 

a degree which may justify instant dismissal' .. 

Therefore, dismissal was also unjustifiable after the employee's refusal to operate 

a machine which she believed to be unsafe. 104 

101 NZ Meat Processors, Packers etc IUOWv Richmond (fakapau) Plant of Richmond Ltd [1990] 2 NZILR 33, .52 

102 see detailed exposition concerning remuneration in main part II, division 3 of this thesis 

103 ibid 

1°' NZ Printing etc JUOW v Tasman Laminating Ltd (1986] ACJ 234 
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In deciding on the justification of refusal to obey allegedly unsafe instructions, the 

Labour Court has applied an objective test so that the genuineness of the employee's 

views is not the sole criterion. 105 

Nevertheless, where the employee expressed genuine concerns as to the safety of 

a vehicle and the employer did not convey the results of tests to the employee before 

dismissing him for continued refusal to operate the vehicle, the dismissal was held to 

be unjustified. 106 

Finally, it shall be clarified what is meant by deliberate disobedience to an order. 

Th rt 1 h . .!Ji 1101 . 1 tt· 110s e cou s a so use t e synonymous expressions w1 u , or 111 en ona 

respectively. 

In NZ (with exceptions) Food Processing IUOW v Unilever New Zealand Ltd 

[1990] 1 NZILR 35 Goddard CJ stated at p 44: 

What is meant by a wilful disobedience is an intentional or deliberate act of 
disobedience. It is to be contrasted with casual, accidental and unintentional acts 
and also with acts which are the result of the exercise ofreason as opposed to mere 
whim. It therefore connotes the absence of any bona fide belief in a right to reject 
the commands or directions as unreasonable or unlawful or otherwise not binding 
on the worker. It is to be borne in mind that an employer or its representative 
cannot be expected to be a mind reader and if a worker displays an attitude of 
defiance, the employer is entitled to conclude from that conduct that the 
disobedience has been wilful . . . disobeyed. The worker is responsible for the 
impression which he or she conveys by words, stance or conduct and cannot later 
be heard to say that the disobedience was not wilful. 

The approach in deciding whether disobedience was wilful is the same as the 
approach in determining any other state of mind. It can be determined only from 
conduct and words and surrounding circumstances. 

lOj NZ Labourers etc JUOW v Joint Venture Zub/in - Williamson [ 1988] NZILR 629 

106 Northern Distribution Union v Mount Cook Group Ltd [1991] l ERNZ 1190 

107 see NZ (with exceptions) Food Processing IUOWv Unilever New Zealand Ltd [1990] l NZILR 35, 44 

108 ibid, 44 
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In the Unilever109 case the terminated employee had persisted in dropping heavy 

pallets in a warehouse despite clear instructions to the contrary. The Court held that 

'[t]he instructions ... were both lawful and reasonable. Despite his language 

difficulties the worker understood the instructions. His failure to obey them was 

wilful. The dismissal was substantively justified'. llo 

In this context, ultimately, it is also necessary to analyse whether there was, in 

fact, an order or instruction in the first place. 

InRoydvale Transport Ltd v Hobson, unreported, Travis J, 19/10/95, CEC 36/95 

a driver had been dismissed for allegedly disobeying an instruction. The Court found 

that no wilful disobedience could be established because the directions of the 

employer had reasonably been construed by the driver as being guidelines only, 

leaving an element of discretion within which the driver had operated. m 

In Roydvale112 Travis J stated that 'if instructions are to be given they must be 

given clearly'. 

2.1.2. Personal abuse 

This category will frequently overlap with direct disobedience. ll3 

In the precedents dealing with this category it can be seen that abuse is often 

directed against supervisors or managers. 114 

109 NZ (with exceptions) Food Processing JUOWv Unilever New Zealand Ltd (1990] 1 NZILR 35 

110 ibid, 35 

lit Roydva/e Transport Ltd v Hobson, unreported, Travis J, 19/10/95, CEC 36/95, 6 - 7 

112 ibid, 13 

113 PG, (5. 7], 5-13 

ll• ibid 
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At first, it shall be emphasised that one must not forget to judge each case dealing 

with offensive language on its own merits. That important point of view was stressed 

by the courts several times. 

In Wellington Road Transport Union v Shell Oil NZ Ltd [1980] ACJ 217 the 

Arbitration Court stated that abusive language has to be assessed against the 

individual background. 115 

In Canterbury Boilermakers etc IUW v Canterbury Steel Fabricators Ltd [1985] 

ACJ 422 the Arbitration Court referred 'in respect of the general principles applicable 

... to one case only, Wellington Road Transport etc. Union v. Shell Oil (N.Z.) Limited 

[1980] A.C.J. 217' .116 But it emphasised immediately in the following sentence: 'In 

our view the present case falls clearly to be decided on its own facts'. 

In Mitsubishi Motors NZ Ltd v Wellington & Taranaki Shop Employees IUW 

[1989] 2 NZILR 105 the Labour Court stated at p 113: 

This decision should not be taken as being applicable to other than its im1pediate 
personalities and facts. It is not a warrant for the indiscriminate use either of the 
particular words complained of by the employer or of abusive and insulting 
language in general. We re-emphasise that no employer or employee should read 
this decision ( or we suggest the decisions of the Court in the Manning and Sutton 
cases[117]) as being a warrant either to use such language with impunity or to 
severely penalise by loss of wages any employee who uses such language. . . . That 
penalty [ significant loss of income for a period of time], although it, of course, 
cannot be taken to be any form of precedent, should serve as a reminder of the 
potential seriousness of such an incident. 

Because of the relationship of superiority and subordination between employer 

and employee in dealing with personal abuse, a distinction must be made between the 

public and private sectors. 118 

m Wellington Road Transport etc JUWv Shell Oil NZ Ltd [1980] ACJ 217, 219 

116 Canterbury Boilermakers etc /UW v Canterbury Steel Fabricators Ltd [1985] ACJ 422, 424 

117 Manning case = Wellington Road Transport Union v Shell Oil NZ Ltd [1980] ACJ 217, Sutton case = Canterbury 

Boilermakers etc JUW v Canterbury Steel Fabricators Ltd [198S] ACJ 422; these abbreviations the Court introdu=:I at p 110 

in that case 

118 Mitsubishi Motors NZ Ltd v Wellington & Taranaki Shop Employees JUW [1989] 2 NZILR 105 
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Accordingly, in New Zealand Insurance Guild IUW v Cornhill Insurance Co Ltd 

[1980] ACJ 433 a senior officer used derogatory but not obscene language to his 

branch manager, who was also his friend. The senior officer was invited to the Branch 

Manager's office and, in private asked to apologise and he refused. After an - in the 

end for the branch manager - unsuccessful thinking-over period for the senior officer, 

the senior officer was summarily dismissed. 

The Arbitration Court found that 'the incident was isolated and largely in 

private', and deemed the dispute as being 'between two mature, intelligent and 

experienced men holding senior positions' .119 The Court supposed that a longer 

cooling-off period other than only two hours on the same day 'would almost certainly 

have resolved the situation' and judged the dismissal as unjustified. 120 

2. J. 3. Violence and harassment 

2.1.3.1. Violence 

The Occupational Health and Safety Service defines violence at work as being 

[a]ny incident in which an employee is abused, threatened or assaulted by fellow 

employees or by a member of the public in circumstances arising out of the course of 

his or her employment' .121 

Because this definition was not formulated for personal gnevances it is 'too 

narrow in some respects' .122 In accordance with the opinion of some academic 

commentators, this definition must be extended to employers and is relevant outside 

the course of employment in some circumstances. 123 

119 New Zealand Insurance Guild IUW v Cornhill Insurance Co Ltd (1980] ACJ 433, 434 

llOibid 

121 Occupational Health and Safety Service, 'Guide for Employers and Employees on dealing with Violence at Work', (1995) 

122 PG, [5.8], 5-15 

m ibid 
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It is not uncommon that companies list behaviour which may result in dismissal in 

work rules, contractual terms or staff manuals. 124 

Notwithstanding this, it must be emphasised again that each case must be considered 

on its own facts. 125 

Within the terms of the nomen collectivum violence fall assaults, fighting and 

threats. These shall be demonstrated by means of previous cases. 

(i) assaults 

In the case of Hawkins v Aussie Butcher Ltd, unreported, Colgan J, 2/8/95, AEC 

76/95 flicking water at another employee was held not to be an assault for this 

purpose. At p 5 of that case Colgan J stated that '... flicking water was a foolish 

response but not violence or at least any more than of the most minor sort'. 

Conversely, in Bates v Findlays Gold Krust Bakeries Ltd, unreported, Finnigan J, 

27/10/95, AEC 114/95 the Court held an employee's flicking hot coffee on a fellow

worker was an assault justifying dismissal. 

Another example is Northern Clerical etc IUOW v Manukau Knitting Mills Ltd 

[1990] 2 NZILR 428 where an employee was justifiably dismissed by her supervisor 

following an incident in which a cup, a filing tray, and their contents were apparently 

thrown at the supervisor. 

(ii) fighting 

In this context the Courts have had to judge single blows and activities in which 

two or more people are involved. In the case of New Zealand Meat Processors etc 

IUOW v Richmond Ltd [1991] 2 ERNZ 566 the Labour Court had to decide a case 

where a single blow did not happen in the workplace in the common sense but 

dismissal occurred under an agreement. 

124 PG, [5.8], 5-16, 5-17 

125 PG [5.8], 5-16 
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There, at a meeting, a union official 'clipped' another union official, damaging his 

glasses and causing minor injury. 

The Labour Court held that 

... it is well established that fighting in the workplace can itself constitute adequate 
grounds for instant dismissal. Here there was an assault on company premises, but 
removed in location from the plant operation, and in a room set aside and used 
only for union business . 
. . . the grievant had to be dismissed under the agreement, although there was no 
"fighting' in the generally accepted sense . 
. . . Looked at on its merits, in light of the agreement allowing a lesser penalty than 
dismissal, and the fact that the grievant had good reason to be angry at the 
complainant, the dismissal was unjustified as too severe a penalty for the single 
blow delivered. 

In NZ Baking etc Union Inc v Stormonts Bakeries Co Ltd, unreported, Colgan J, 

5/5/94, ABC 18/94 an encounter between two employees, in which a large knife was 

brandished and a threat made was held not to amount to fighting. 

Conversely, in NZ Labourers etc IUOW v NZ Insulators Ltd [1984] ACJ 123 an 

employee hit the face of a fellow-worker after he had been kneed in the leg by him. 

The company had a firm policy, known to its employees, that if they engaged in 

fighting on the company's premises they were liable for dismissal. There, the 

Arbitration Court held the dismissal of both workers was justified. 

(iii) threats 

In NZ Food and Textile Workers Union v Bay Milk Products Ltd [1991] 2 ERNZ 

231 the Labour Court held a worker to be justifiably dismissed for threatening to bum 

down the house of a co-worker who was suspected of being a management informant. 



51 

2.1.3.2. Harassment 

An example of harassment is the case of Robertson v Port Nelson Ltd [1994] 1 

ERNZ 976 (EC). 

There, the branch secretary had made nuisance telephone calls to the employer's 

managing director. 

The Employment Court held the dismissal to be unjustified because of the 

employee's state of health. 

The Court of Appeal confirmed that judgment and held: 126 

Although the nuisance calls made by the employee could justify a finding of serious 
misconduct in ordinary circumstances, the case was distinguishable as the 
Employment Court was entitled to rely on expert evidence which established that 
the employee was labouring under a maladjustment subsequently diagnosed 
psychologically. 

Sexual harassment also comes within that scope; however, it will be considered 

later in the context with the option of personal grievance under s 27 (1) (c) of the EC 

Act 1991. 

2.1.4. Breach of work rules 

It is not uncommon that written work rules exist which set out the types of 

misconduct which could constitute summary dismissal and, alternatively, the types of 

misconduct for which a warning notice could be issued, and which employees may be 

required to sign or read when commencing employment. 

126 Port Nelson Ltd v Robertson [1995] 1 ERNZ 103 (CA) 
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In the private sector it is common practice for an employer to formulate work 

rules and to distribute copies of the rules to the employees, or to display them 

. 1 . hi h k 1 127 promment y wit n t e wor p ace. 

Under s 83 of the State Sector Act 1988, Chief Executives of Departments within 

the Public Service may issue instructions to be observed by all employees. 

Additionally, the State Services Commission has issued a code of conduct under s 57 

of the State Sector Act 1988. 

The question anses, whether - in order to be effective - the use of work 

noticeboards alone to communicate with the employees is sufficient. 

In NZ Dairy Factories etc IUOW v NZ Co-operative Dairy Co Ltd [1982] ACJ 

315 the Arbitration Court deemed it to be sufficient in stating that work rules must be 

given 'adequate prominence by way of display'. 

In later decisions, the courts took issue with that view, being of the opinion that 

such an operation would be an unreliable means of transferring important information 

to employees, particularly where the employer has a history of more direct methods of 

communication. 128 

Notwithstanding, the breach of working rules does not mean an employee is 

automatically guilty of misconduct. 

Thus, in deciding whether a breach of work rules comes within the scope of 

misconduct some interpretation is required. 

Accordingly, it is necessary to examine both the content of the rule and any 

contractual description of the behaviour in question. 

121 PG, [5.9], 5-19 

128 see, Rasch v Wellington City Council (1994] l ERNZ 367; NZ Merchant Service Guild JUOW v NZ Rail Ltd [199-t] 1 ERNZ 

482 
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Usually, actions likely to constitute serious misconduct are not set out in an 

exhaustive, but rather in an inclusive sense. The possibility that other actions might 

properly be categorised as being serious misconduct is not excluded. 129 

The clear breach of rules or work practice well-known to the employee has been 

held to justify dismissal. Such a clear breach of rules, which are commonly included in 

the above-mentioned employer's list of serious misconduct are: drinking in the work 

place130, possession of illegal substances131, unauthorised possession of company 

property132, deliberate misuse of company property, or wilful damage133, assaults134, 

or sleeping at work135. 

Where the rule in question is not clearly worded, the wording of the rule needs 

some analysis. It is the employee's knowledge of the rule that counts, and not simply 

its existence. 136 

Acco,rdingly, for the legal finding it is the courts' work to ask whether the 

employee's understanding of the meaning of the rule was the same as that of the 

employer. 137 

Nonetheless, it can be seen in the case of Wellington Road Transport Union v 

Fletcher Construction Co [1983] ACJ 653, that there are some cases where the 

breach of expected standards may be so obvious that a specific rule is not required. 

129 see Service Workers Union of Aotearoa Inc v IHC New Zealand Inc, unreported, Travis J, 12/12/95, AEC 129/95 

130 see, for example, Swann v AC! NZ Ltd [1990] 3 NZILR 262 

131 see, for example, NZ Timber Industry Employees' etc IUOWv Carter Holt Harvey Timber Ltd [1990] 3 NZILR 855 

132 see, for example, Northern Distribution Union v Foodtown Supermarkets Ltd [1990) 1 NZILR 243 

m see, forexample,Robertson vHonda NZ Ltd [1991] 3 ERNZ 451 (El) 

ll-1 see exposition above pp 48 • 50 

m see, for example, Otumarama Private Hospital Ltd v Bell [ 199 5) 2 ERNZ 491 (EC); unreported, Court of Appea~ 19/2/96, CA 

2/96 

136 PG, [5.9], 5-19 

137 see Smith v Armourguard Security Ltd (1993] l ERNZ 446 
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In the Fletcher Construction Co138 case an employee removed a short off-cut roll 

of wire mesh from a job site without permission and without criminal intent. There, 

the Arbitration Court held that 'general experience on construction sites and the 

obvious rules of everyday behaviour should have led him to seek permission'. Thus, 

the employee's dismissal was held to be justified. 

However, the tendency to regard the existence of a rule as being, in effect a 

substitute warning, is untenable, since the duty of fair dealing cannot be excluded in 

this way.139 . 

Further, the reasonableness of the rule itself may be reviewable. Williamson J 

commented in the case of NZ Woollen Mills Union v Woo/rest International Ltd 

[1985] ACJ 643, at p 647: 

... it is sometimes the case that an employer will formulate and promulgate a code 
of conduct commoniy referred to as house rules. In the absence of union or 
employee agreement, such house rules may not be absolutely binding and the Court 
may well have a power of review over the application of unreasonable house rules. 
Nevertheless, the existence of such house rules, adequately made known to 
employees, strengthens the case of an employer complaining of breach of those 
rules. 

Moreover, dismissal without warning has been held unjustified, where work rules 

have not been enforced strictly in the past, but the employer decides to make an 

example of a particular employee, who contravenes them.140 

In this context the Employment Court set out an addendum in the case of Finsec 

v National Mutual Life Assn of Australasia Ltd [1990] 3 NZILR 29 to an earlier 

judgment of the Labour Court. The main point of that addendum declares that 'it is 

138 Wellington Road Transport Union v Fletcher Construction Co [1983] ACJ 653 

139 see, generally, Honda NZ Ltd v NZ (with exceptions) Shipwrights Union [1990] 3 NZILR 23, 25 

140 see, for example, Wellington Shop Assistants IUOW v Wardell Bros & Co Ltd [1977] ICJ 13; NZ Woollen Mills Union v 

Woolrest International Ltd [1985] ACJ 643; NZ Printing etc JUOW v Kiwi Cartons Ltd (1990] 3 NZILR 288 
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not enough to have a policy but it is of the highest importance to apply the policy 

consistently and uniformly' .141 

In the case of Otumarama Private Hospital Ltd v Bell [1995] 2 ERNZ 491 (EC), 

which was not disturbed later by the Court of Appeal142, nurses were dismissed after 

allegedly sleeping during a break while on night shift, but the employer had tolerated 

such conduct in the past so as not to have applied the relevant rule consistently. 

There the Court raised as a relevant consideration whether the alleged permitted 

practice might have a bearing on their attitude to the strictness of the rule. To attract 

the application of that principle, the rule in question must be directly applicable to the 

conduct. 143 The same idea is relevant where new rules are introduced. 144 

In Wellington Abattoir Employees' JUOW v Wellington City Corp [1984] ACJ 

267 an employee was dismissed on suspicion that he had broken a new rule. In this 

context the Arbitration Court held at p 269: 

As a generalisation . . . an employer changing a long standing permitted practice 
must be prepared for an educative process of some thoroughness before the new 
rules are enforced with full rigour. ... It does take time for new rules to be grasped. 

Ultimately, it should not be forgotten to ask whether the breach of work rules has 

been contributed to by the employer. 145 

141 United Food and Chemical Workers Union v WattieFoods Ltd [1991] 3 ERNZ 839 

1•i Otwnarama Private Hospital Ltd v Bell, unreported, Court of Appeal, 19/2/96, CA 2/96 

1•J PG, [5.9], 5-21 

l« PG, [5.9], 5-21 

w see, for example, NZ Engineering etc JUOW v Marsden Refinery Constnictors [1985] ACJ 747 
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2.1.5. Dishonesty 

Within the employment relationship dishonesty is normally regarded 'as being 

destructive of the loyalty and confidence on which a good working relationship 

depends' .146 

Dishonesty is often associated with theft or unauthorised removal of property147, 

but it is not limited to such behaviour. 

The categories of dishonesty are not exhaustive. 148 

First of all, a short survey of some categories which have been treated in previous 

cases shall be given. 

Case examples where dismissal has been held as justified are: 

- nn<>11th,..,n' C'P.d remoual nf the emplouP.r'" nropP.rtu149 
U..l. "IA .l.V.l. ~V ,I,. J..l..l. T '-' .-..1..1. J VJ. lJ t' - J 

- theft1so 

- serious breach of company rules151 

- the employee's failure to follow correct procedures which resulted in an air safety 

146 PG, (5.10], 5-23B 

147 the difference between theft and removal is that theft contains the intention to deprive permanently the employer's property, while 

removal means using and then replacing the employer's property (PG, [5.10], 5-238) 

148 Maz., [27.37], A/588 

149 see, for example, Honda NZ Ltd v NZ (with exceptions) Shipwrights Union [1990] 3 NZILR 23; Adams Sawmilling Co Ltd v 

Scott, unreported, Palmer J, 7/6/95, CEC 24/95; Wellington Drivers IUOW v Fletcher Construction Co Ltd [1983] ACJ 653 

(in this leading case an employee removed a short off-cut roll of wire mesh); Mac Pherson v Chloride Batteries New Zealand 

Ltd [1983] ACJ 291 (in this other leading case an employee took 42 dusk masks from his employer's premises v.i.thout proper 

authority with the intention ofusing them in protest action during the 1981 Springbok tour and then replacing them); Northern 

Distribution Union v Lightning Transport Ltd [1991] 2 ERNZ 779; Magnum Corporation Ltd v Jenkins [1994] 2 ERNZ 

443 

150 see, for example, Compass Union of New Zealand Inc v Foodstuffs (Auckland) Ltd [1992] 3 ERNZ 16 (theft in th.: meaning 

that the employee contravened a clause in the employment contract which involved the prohibition of the employee's using the 

office provided by the employer, and the employer's time to work for his own gain, using the employer's phone for private calls, 

incurring small toll charges for which the employer was not reimbursed and 'the minor use of miscellaneous items of 

employer's stationery'; see also Reckitt and Colman (NZ) Ltd v Neale, unreported, Travis J, 14/7/95, AEC 258/95 

151 see NZ (with exceptions) Shipwrights Union v Honda NZ Ltd [1989] 3 NZILR 82 
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incident152 

- the employee's failure to follow the employer's cash or invoicing procedures153 

- unauthorised possession of company property154 

- unauthorised sale of employer's goods 155 

- the employee's lying to the employer156 

- an employee's swearing of a false affidavit157 

- loss of trust158 

Case examples where dismissal was held unjustified are: 159 

- suspicion of theft:160 

- unauthorised possession of company's property161 

- the employee's failure to follow the employer's cash or invoicing procedures162 

l.ll see Airways Corp ofNew Zealand Ltd v Brunton [1995] 1 ERNZ 772 

m see, Auckland and Suburban Local Bodies Labourers JUOW v Auckland City Council [1983] ACJ 449 (there, a car-park 

attendant failed to account for money received and for offering no explanation); see further Auckland Hotel Union v Bourke 

[1981] ACJ 491 (there, the employee gave allegedly free drinks to a group ofhotel patrons) 

ls-4 see, for example, Northern Distribution Union v Foodtown Supermarkets Ltd [1990] 1 NZILR 243; NZ Amalgamated 

Engineering etc JUOW v Air New Zealand Ltd [ 1990] 2 NZILR 930 

15-' see, for example, Slattery v New Zealand Co-operative Dairy Co Ltd [1991] 2 ERNZ 898 

156 see,for example, Narayan vGNB NZ Ltd [1991] 3 ERNZ 761 (ET) 

m Amourguard Security Ltd v Northern Clerical etc JUOW, unreported, Travis J, 26/5/92, AEC 35/92 

158 see, for example,Ha/1 v Cooper and Sons Ltd [1991] 3 ERNZ 984 (ET) (an employee's dishonesty over time sheets) 

159 In the following cases it can be observed again that every case has to be estimated on its own merits. They belong to sub

classifications which are already evident in those decisions where dismissal has been held as justified, but here, because of their 

particular circumstances, the employee's dismissal was unjustified. 

160 see, for example, Beazley v Dept of Justice [1995] 2 ERNZ 465, there an employee prison officer put meat belonging to his 

employer into the boot of his car and therefore he was charged with theft. He was dismissed because he refused to participate in 

the employer's investigation of the incident until after criminal charges had been held (for which he was subsequently 

acquitted). Because - without the employee's explanation - the employer was not in a position to finally conclude that the 

employee had seriously misconducted himself, the Employment Court held the employee's dismissal for being unjustified. 

161 see, for example, Honda NZ Ltd v NZ (with exceptions) Shipwrights JUOW [1990] 3 NZILR 23, there a worker tried to take a 

tin of new thinners out through the security gates with the five tins of paint that he was authorised to take. On the grounds that 

there was an absence of any motive, the worker has been with the company 15 years, and was in the position of a local union 

branch organiser, the dismissal was held to be unjustified. 

161 see, for example, Northern Hotel etc JUOWv Bosnyak Hotels Ltd (1990] 3 NZILR 163, there the employee failed to pay a 

floral account and the account then accidentally got in the company's books. The dismissal was held to be unjustified because 

there was no evidence of intention on the employee's part to obtain credit by false pretences. 
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A special case can be found in the example often described as pilfering which 

means petty theft. 163 There dismissal often may be excessive. 164 

Pilfering includes the case where both management and employees have grown 

lax about observing rules. The most common examples which can be found in courts' 

decisions are clocking irregularities 165, tilling offences 166, and removal of goods from 

the workplace167. 

Further, the employer must make the decision concemmg the employee's 

dismissal on the grounds of dishonesty independently of a police investigation. 168 

Where dishonesty is suspected but not proven, and prosecution is imminent, it may be 

the safest course for employers to suspend the employee on full pay. 169 If the 

employee is acquitted the court can still consider whether dismissal was justified, 

because no estoppel arises. 170 

Conversely, although there 1s a conviction, this does not necessarily justify 

dismissal. 171 

163 PG, [5.10], 5-24 

164 see, for example, Wellington Shop Assistants JUOW v Wardell Bros & Co Ltd (1977] ICJ 13 

165 see, for example, NZ Printing etc JUOW v Kiwi Cartons Ltd (1990] 3 NZILR 288 (clocking out by fellow worker after leaving 

early); NZ Amalgamated Engineering etc JUW v Nestle New Zealand Ltd [1991] 1 ERNZ 402 (falsification of time sheets); -

in both cases was dismissal to be held procedural unfair -

166 see, for example,Northern Hotel etc JUOWv Hyatt Regency Hotels (NZ) Ltd [1990] 1 NZILR 164 

167 see, for example, United Food and Chemical Workers Union v Wallie Foods Ltd [1991] 3 ERNZ 839; Petche/1 Ltd v Roberts, 

unreported, Finnigan J, 15nt94, AEC 56, 94 

168 Maz., [27.35], A/586 

169 PG, [5.10], 5-26; for the solution of implied problems where there is a lengthy waiting period before a criminal charge can be 

heard, see the detailed guidelines for the Tribunals set out in see Mann v Alpinewear (NZ) Ltd [1996] 1 ERNZ 248, 254 -256 

170 see, for example, Wellington Shop Assistants JUOW v Armed Forces Canteen [1981] ACJ 47; Air New Zealand Ltd v Airline 

Stewards and Hostesses (NZ) JUOW[l983] ACJ 91 

171 Airline Stewards and Hostesses (NZ) JUOW v Air New Zealand Ltd [1983] ACJ 711 
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Moreover, a question arises about the legal grounds for dismissal in the case of 

misrepresentation or fraud before employment commences. 

In Skywards Catering Ltd (tla Wings Bar and Restaurant) v Apthorp - Hall 

(1995] 2 ERNZ 218 (the leading decision in this area), an employee within a job 

application maintained in her curriculum vitae that she had casually worked at a cafe 

and bar. Her brother, the manager of the cafe and bar, testified to this in a written 

reference. After employing the woman the employer found out that the employee had 

provided false information and dismissed her as a result. 

In his decision Goddard CJ referred to s 7 of the Contractual Remedies Act 1979 

although the 1979 Act does not apply to the personal grievance procedure. He 

emphasised the different structure of the former legislation, but he could not find an 

earlier decision to be of much assistance in the new statutory environment. Section 7 

(4) of the Contractual Remedies Act 1979 provides the right to cancel a contract for 

misrepresentation if the contractual aim is lapsed or changed, or the parties have 

agreed to attach great importance to the truth of the misrepresentation and one of the 

parties has been disappointed. Applying this test to the facts in the case, Goddard C J 

found that the employee was not guilty because one of those preconditions applied. 

He held that the employee's act was one of misdescription rather than 

misrepresentation. 

Additionally, misleading answers to questions which are themselves unlawful 

probably should not grant the right to dismiss. 172 

Misconduct away from work, such as the consumption of cannabis173, and the use 

of a friend's car licence to obtain a rental car174 may justify dismissal in the individual 

case. 

172 PG, [5.10], 5-29 

173 see Davis v Golden Bay Cement Co Ltd [1993] 2 ERNZ 742; NZ Bank Officers JUOWv Databank Systems Ltd [1984] ACJ 

21 

174 see NZ Bank Officers JOUWv Bank of New Zealand [1984] ACJ 641 
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Ultimately, some attention shall be paid to the practice of video surveillance. It 

gets more and more common that employers use video surveillance not only 

concerning shoplifting and cheque fraud, but also concerning employee theft or other 

employee misconduct. 175 As long as the employer complies with the information 

privacy principles outlined in the Privacy Act 1993 when using video surveillance in 

the workplace, dismissal may be justified. 176 

2.1.6. Absenteeism 

First of all, the cases which come under the heading of absenteeism do not include 

the classification illness. Illness belongs to the second category177 that may justify 

dismissal. 178 

The requirements the employer has to fulfil for justified dismissal because of 

absenteeism are that the employer should be able to show not only a scheme of 

absenteeism sufficient to justify dismissal but also that it had made the employee 

aware of the possibility of dismissal. 179 

Sometimes the classification of absenteeism can overlap with the issue of 

deliberate disobedience and breach of work rules. 

However, this will depend on the reason for absence and in this context the 

principle of judging each single case on its own merits becomes relevant again. 

m Hom, EC Act 1991, EC27.24 

176 see, for example, Crisp v 3 Guys Ltd, unreported, IM Davidson (adjudicator), 8/6/94, AT 176/97 (case example for justified 

dismissal after an employee's video surveillance); Kirk (tla Country Restaurant) v Thomas, unreported, Palmer J, 22/12/94, 

CEC 50/94 (case example for unjustified dismissal after an employee's video surveillance) 

177 see below pp 72 • 73 

178 PG, [5.11], 5-31 

119 PG, [5.11], 5-31 
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In singular cases, absence for one hour after an argument with a manager180 up to 

absence for several days181 do not give a reason to justify dismissal. 

Conversely, where an employee has been warned not to absent themselves, but 

does so without good excuse, dismissal may be justified. 182 

There are different shades of absenteeism. 

A case example of how to deal with the concept of abandonment is the case of 

Adams Sawmilling Co Ltd v Patrick, unreported, Palmer J, 9/6/95, CEC 25/95. The 

decision that dismissal was unjustified took three interrelated matters into account. 

First, the employee concerned was sent home by the foreman and in conformity 

with the employer with an ankle injury because he obviously could not undertake his 

work. The common understanding between the employer and his employee was that 

the latter would return to work when he was physically able to re-undertake his 

duties. 

The second factor was that the foreman attempted unsuccessfully for several 

times on the following days to contact the employee to enquire how his ankle was and 

when he would be returning to work. 

Third, there was an employment provision included in the employment contract 

which established 

[ w ]here the Employee is absent from work for a period exceeding two continuous 
days without notifying the Employer and / or without the consent of the Employer 
he / she shall be deemed to have terminated his / her employment without notice 
provided that the employer has the unfettered discretion to consent retrospectively. 

18° Chicken and Food Distributors (1990) Ltd v Central Clerical Workers Union [1991] 1 ERNZ 502 

181 Caledonian Cleaners and Caterers (1992) Ltd v Hetariki [1994] 2 ERNZ 400 

182 PG, [5.11], 5-31 
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Concerning the contractual provision the Court stated at p 16 that the employer 

'misconstrued and misapplied' the provision of the employment contract in the 

present case; but rather the Court was of the opinion183 that the employee's culpable 

primary responsibility (his failing to inform his employer about his return to work and 

the foreman's inability to contact him because of his odd 'phone habits') 

... did not or could not .. . alter the obvious understanding between the company 
and Mr Patrick [the employee] that Mr Patrick was authorised by his employer to 
be absent from work until, within a time frame of between a day and a few days, he 
was sufficiently recovered to resume his employment. This understanding between 
employer and employee ... was not temporally 'open-ended' but ... it certainly 
extended to an authorised work absence ... for a day to a few days. 

From the employer's perspective the conclusion can be drawn that the essence of 

the concept of abandonment can be seen in the avoidable uncertainty created for an 

employer when an employee simply fails to appear for work without reason. 184 

Examples where absence is linked as a ground for dismissal with more serious 

allegation are forgery of medical certificates, and doubts as to the employee's 

explanations and loss of trust. 185 In addition, a higher standard of proof 186 and a more 

detailed inquiry187 will be called for. 

2.1. 7. Misbehaviour towards other employees 

Another classification of the category misbehaviour that may justify dismissal is 

misbehaviour towards co-employees. 

183 Adams Sawmi/ling Co Ltd v Patrick, unreported, Palmer J, 9/6/95, CEC 25/96, 17 

lll-4 in this sense PG, [5.12), 5-33 

185 PG, [5.12], 5-33 

186 Stitfall v Capital Coast Health Ltd, unreported, Goddard CJ, 22nl94, WEC 38/94 

187 PG, [5.12], 5-33 
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That kind of misbehaviour has already appeared m prev10us cases m various 

shades. 

Examples are senous and unsubstantiated allegations188, an employee's 

incompatibility with other staff89, and fighting190. In this context however, action 

short of dismissal might be an alternative, e.g. transfer191 or the arrangement of 

counselling 192. 

Further examples are harassment in different forms, for example sexual 

harassment193, or harassment by a union member of a co-employee who belonged to a 

rival employees' organisation during a contract dispute194. 

Regarding freedom of expression the standard is more tolerant. 

In Macadam v Port Nelson Ltd (No 2) [1993] 1 ERNZ 300 an unknown person 

displayed on a noticeboard an indecently derogatory poem concerning an employee. 

There, the Employment Court held that the authors had been justifiably 

dismissed. As this case shows again, each case must be decided on its own merits. 

Nevertheless, the trigger of misbehaviour towards other employees can also arise 

in the employer's sphere. 

188 see, for example, Auckland Provincial District Local Authorities Officers JUOW v Northcote Borough Council [1989] 2 

NZILR67 

189 see, for example, Northern (except Gisborne) Road Transport etc JUOW v St Johns Ambulance Assn [1984] ACJ 657; 

Marshall v Whangarei City Council [1987] ACJ 172 

190 see above pp 49 - 50 

191 Auckland Shop Employees JUOW v Modern Bags Ltd [1984] ACJ 531 

192 Du Port Peroxide Ltd v Verboeket [1992] 3 ERNZ 582 

193 seeHetei vFeltex Woven Carpets Ltd [1990] 3 NZILR 132 

194 Air New Zealand Ltd v Sutherland [1993] 2 ERNZ 10 



64 

For example, an employer's unfair bargaining behaviour which has been 

deliberately aimed at dividing the work force may create friction between the 

employees. 195 

In considering whether dismissal would be justified or not where the employer's 

previous conduct causes an employee's misbehaviour should arguably be taken into 

account. 

Similarly, where an employee's assault or bad language 1s based on 
• 196 provocat10n. 

In a case dealing with incompatibility between an employer and an employee, the 

Labour Court used in considering unjustified dismissal the astute metaphor that 

dismissal may be unjustified if the cause of disharmony lies 'at the door of 

management'. 197 

2.1.8. Breach of implied duties such as fidelity and trust 

The implied term as to fidelity and trust has become increasingly important in 

personal grievance decisions198, because most misbehaviour refers to the breach of 

the wide and undefined implied term trust and confidence. 

The Court of Appeal in Northern Distribution Union v BP Oil NZ Ltd [1992] 3 

ERNZ 483 stated at p 487: 

Definition is not possible, for it is always a matter of degree. Usually what is 
needed is conduct that deeply impairs or is destructive of that basic confidence or 
trust that is an essential of the employment relationship. 

m PC, [5.12], 5-34 

196 ibid 

191 Wellington District Hotel etc JUW v Hawthorne [1988] NZILR 352 

199 PG, (5.13], 5-36 
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Accordingly, a dismissal for breach of trust and confidence was upheld, for 

example, where an employee provided friends with cheap air tickets199, dishonesty 

over time sheets2°0, or the disclosure of confidential information201, just as in the case 

of misrepresentation when obtaining employment2°2• 

After a deep analysis of cases which deal with the breach of the duty of fidelity 

the finding may be made that that sub-classification refers to a large number of cases 

where the question in issue deals with an employee's actual or potential competition 

to his or her employer's disadvantage.203 

The question of interest in this context is the employee's foundation of his or her 

own company while still employed in his or her old employment. Although not barred 

from investigating secondary employment opportunities, the employee may not affect 

his or her employer's business negatively. 

Prior, as in SchWing v Kidd Garrett Ltd [1977] 1 NZLR 243, the courts required 

fraud for the breach of the duty of fidelity. In Schilling Moller J stated at p 245: 

. . . a servant, intending to enter into business for himself, may, during his 
employment, do many things by way of preparation for that event, even ifhe means 
ultimately to compete with his employer, provided that he does not fraudulently 
undermine the latter by breaking the confidence reposed in him. In connexion with 
this last-mentioned proposition, the servant may, for instance, while still in his 
employment, be as agreeable, attentive and skilful as it is in his power to be in 
respect of others with the ultimate view of obtaining the benefit of the customers' 
friendly feelings when he calls upon them, if and when he sets up in business for 
himself. 

199 Read v Air NZ Ltd [1991} 3 ERNZ 139 

zoo Hall v Cooper and Sons Ltd [1991] 3 ERNZ 984 (ET) 

201 Auckland Provincial District Local Authorities Officers IUOW v Northland Area Health Board [1991] 2 ER.t'IZ 215 

102 Wellington Coach and Motor Body Workers IUOW v New Zealand Motor Corp Ltd [1978] ACJ 297 

203 see, for example, Communication & Energy Workers Uninon Inc v Tisco Ltd [1992] 2 ERNZ 1087 (EC); Tuco Ltd v 

Communication & Energy Workers Union Inc {1993] 2 ERNZ 779 (CA); Big Save Furniture v Bridge [1994] 2 ERi'lZ 507 

(CA); Compass Union of NZ v Foodstuffs Auckland Ltd [1992] 3 ERNZ 16; Compass NZ Inc v Air New Zealand lJd [ 1994] 

l ERNZ687 
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Later, in Tisco Ltd v Communication and Energy Workers Union Jnc[l993] 2 

ERNZ 779 the Court of Appeal held that 

... the duty of fidelity and loyalty which an employee owed to his or her employee 
was broken when there was conduct which undermined the relationship of trust 
and confidence which had to exist between them. 

At present, as the Court of Appeal stressed in Big Save Furniture v Bridge 

[1994] 2 ERNZ 507, dishonesty or fraud are not necessarily ingredients of breach of 

the duty of fidelity owed by an employee to its employer. 

However, attention must be paid to the well-established principle - restated by 

Goddard CJ in the same case at p 212 - that: 

What the employee may not do is act against the interests of the employer either 
by devoting himself in time paid for by the employer - otherwise than incidentally -
to the pursuit of his own interests, or, while still employed by the employer, 
pursuing commercial advantage at the expense (usually meaning to the exclusion) 
of the employer. 

2.1.9. Misconduct outside work 

This category clearly overlaps with the above mentioned one of breach of implied 

terms such as fidelity and trust. 

By considering each case on its own merits, misconduct which is not directly 

work-related also may justify dismissal. 

The major factor in considering justification becomes the reasonableness of the 

employer's belief as to the impact of the behaviour in question. 204 

There are five main sources in which impact may arise:205 

The first source is the perceived vulnerability of the employer to commercial or 
other damage as a result of the employee's conduct, ranging from fears that the 

204 PG, {5.14], 5-40 

203 PG, {5.14], 5-40, 5-41 
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employee might be blackmailed into releasing confidential information to a simple 
(but perhaps equally damaging) tarnished image for the employer. 
Second, the employee's conduct may give rise to doubts as to the employee's 
suitability for the job (based on the conduct, say, revealing poor judgment or 
dubious ethical standards) or from concern as to the effect on other employees 
(whether one of potential corruption or simply of the employee providing a bad 
example). 
Third, the behaviour may affect relationships between employees within the 
workplace, as where dismissals were held to be substantively justified after an 
assault on a supervisor by members of his staff in a tavern. 
Fourth, where the alleged behaviour takes place in lunch breaks or otherw-ise close 
to work time, the employer may legitimately consider the continuing effect (if any) 
on the employee's work as where an employee was dismissed for allegedly 
smoking cannabis at home in his lunch hour. 
Fifth, the consequences of the behaviour (such as the loss of a licence to drive) 
may have an adverse effect on the employee's ability to carry out the work. 

In conclusion, misbehaviour outside work may justify dismissal if the 

misbehaviour undermines the employer's business indirectly or directly, and / or 

brings the empioyer into disrepute. Numerous incidents outside work which may 

justify dismissal can be found in previous cases.206 

A case of interest is NZ Aluminium Smelters Ltd v Kemp, unreported, Palmer J, 

15/8/96, CEC 26/96. An intoxicated employee at a company's beer and cheese 

evening sexually assaulted another employee, and reacted with threats of violence to 

other employee's who intervened. The employee was subsequently dismissed. 

With regard to the issue of the applicability of the company's code of conduct, 

Palmer J stated: 

Employees are invited in their capacity as employees, and they recognise that. 
Attendance is voluntary, and employees accept their invitations in their capacity as 
employees. Any reasonable person would understand that, in attending a function 
to which he or she has been invited in his or her capacity as an employee, instances 
of misconduct would have ramifications for his or her employment, varying in 
degree in accordance with the extent of misconduct. On the basis if reasoning, it 

206 see, for example, Swann v AC! NZ Ltd [1990] 3 NZILR 262, where a number of employers were dismissed becallS¢ of keeping 

on drinking alcohol at the employer's main entrance after the night shift has finished, although they were told to move; 

Northern Hotel etc JUOW v Premier Liquor Retailers Ltd (1990] 1 NZILR 357, there an employee was justifiabl.: dismissed 

for striking a client of the employer 
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seems to me apparent that the incident was work-related, the facts that it was 
outside work hours and off-site notwithstanding. 

2.2. Grounds for dismissal II: failure of requisite skills, capacity or personality 

Another ground for dismissal is the employee's failure of the requisite skills, 

capacity or personality to sufficiently perform his or her employment. 

Although the reason for dismissal would arise in the employee's sphere, the 

employee is likely to be innocent in this situation. 

Therefore, without anticipating too much, particular attention will need to be 

paid to procedural fairness in regard to issues such as warning notice, mutual attempt 

for a method of soiution by the empioyee's explanation and discussion of the probiem 

with the employee concerned and the allowance of time for improvement.207 

In Garland Motors Ltd v Mc Neil, unreported, Travis J, 20/12/93, AEC 73/93 

Travis J stated that where the employer observes the principles of procedural fairness 

'a great deal oflatitude is allowed for the exercise of judgment by the employer'. 

Nevertheless, although Goddard C J conceded in the leading case of Trotter v 

Telecom Corp of NZ Ltd [1993] 2 ERNZ 659 that such latitude existed, he 

emphasised that it is not for the Court to act as arbiter of the standard set out by the 

employer. He presented guidelines for an appropriate test as to which questions the 

courts have to ask to determine whether dismissals have been fair. 

At p 681 Goddard named the questions as follows: 

(1) Did the employer in fact become dissatisfied with the employee's performance 
of his or her duties? 
(2) If so, did the employer inform the employee of that dissatisfaction and require 

107 PG, [5.17], 5-45; Maz., [27.38J, N589 
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the employee to achieve a higher standard of performance? 
(3) Was the information given to the employee readily comprehensible in the sense 

of being an objective criticism of the work so far and an objective statement of 
standards requiring to be met? 

(4) Was a reasonable time allowed for the attainment of those standards? 
(5) Following the expiry of such a reasonable time and following reasonable 

information of what was required of the employee, did the employer tum its 
mind fairly to the question whether the employee had achieved or substantially 
achieved what was expected, including: 

(a) Using an objective assessment of measurable targets; 
(b) Fairly placing the tentative conclusions before the employee with an 

opportunity to explain or refute those conclusions; 
( c) Listening to the employee's explanation with an open mind; 
(d) Considering the employee's explanation and all favourable aspects of the 

employee's service record and the employer's responsibility for the 
situation that had developed (for example, by not detecting weaknesses 
sooner or by promoting the employee beyond the level of his or her 
competence); and 

(e) Exhausting all possible remedial steps including training, counselling, and 
the exploration of redeployment. 

2.2.1. Incompetence 

One of the common classifications in this category is incompetence. 

There is incompetence where the employee does not possess the necessary skills 

required for a job.208 

Under the heading of that classification dismissal may be justified because of the 

employee's inability or unwillingness to perform a job to the required standard. 209 

Another example is a case where a carpenter was justifiably dismissed following a 

serious work error which had been preceded by other errors.210 

208 Maz., [27.39], A/591 

209 see, for example, Wellington District Hotel etc JUW v Vacuum Cleaning Co of New Zealand Ltd [1982] ACJ 325 

210 New Zealand Carpenters etc JUOWv Patea Freezing Co Ltd (1978] ACJ 207 
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In this short survey, one can see the numerous different kinds of incompetence, 

because every single case has its individual background and must be decided on its 

own merits. 

Notwithstanding this, the employer must inform the employee about his or her 

deficiencies and to grant him or her adequate training and supervision before 

dismissing them. 

Negligence may justify dismissal for incompetence. 

It is however debatable whether one single act of negligence may justify 

dismissal. 211 

In order to reconcile the authorities, the solution is to decide each case on its 

own merits. 

Accordingly, one must agree with Horn C J in his statement within the legal 

finding in Airline Stervards and Hostesses (NZ) IUOWv Air Nerv Zealand Ltd [1981] 

ACJ 345. 

There, the factual situation was as follows: An Air New Zealand steward was 

carrying a rifle on an international flight as hand luggage without intent. 

Horn CJ justified the dismissal with the following explanation at p 346: 

Even though this was, . . . no more than a single isolated act of negligence 
nevertheless where the security and safety of aircraft and passengers are concerned 
the Court could not view it other than as of grave consequence. In Nunn v Hodge 
1909 G.L.R. 178 Cooper J. [although under different circumstances] said 'One act 
of negligence if the consequences may be serious may justify dismissal'. 

The consequences or potential consequences must be serious.212 

211 PG, [5.20), 5-53; Maz., [27.39), N592 

212 PG, [5.20], 5-54 
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Therefore, cases where a single act of negligence has been held to justify 

dismissal are largely limited to the risk of causing physical danger.213 

The case would normally deal with more than one act and there the question in 

issue in Nunn v Hodge above need not be discussed. 

Additionally, repeated acts of negligence - especially with short passages of time 

between the single acts - may justify dismissal. 214 

Finally, depending on the singular factual situation, negligent behaviour may 

amount to misconduct.215 

2.2.2. Incompatibility 

To justify dismissal in the classification 'incompatibility' a significant degree of 

disharmony, as opposed to mere dislike, will be required.216 

Previous cases have already dealt with several kinds of incompatibility such as 

significant and continuing disruption217, or the creation of disharmony in the 

workplace by union activists218 . 

In Schlooz v NZ Apple and Pear Marketing Board [1991] 3 ERNZ 728 an 

employee was justifiably dismissed because she was communicating with her 

213 see, for example, Wellington Drivers JUOWv BP Oil (NZ) Ltd (1988] NZILR 246, where a driver was justifiably dismissed for 

ignoring safety procedures concerning substantial petrol spillage from tanker 

214 see Canterbury Drivers IUOW v DB South Island Brewery Ltd (1984] ACJ 433 

215 see, for example,Finsec v Australian Mutual Provident Society [1992] 1 ERNZ 280 - In this case a senior manager allowed the 

employer's funds to be used in an 'unwise' way, engaging in unusual and unorthodox activities with the =y, so that 

eventually another employee was able to perpetrate fraud Because of his managerial position the senior manager was held to 

owe his employer duty of care on a bigger scale , and because of breaches of that duty, his handling of the situation led to 

serious misconduct warranting immediate dismissal 

216 Maz., (27.41], N593 

217 see, for example, NZ Printing etc JUOW v Allied Press Ltd [1986] ACJ 434; Canterbury Clerical Union v Burroughs Ltd 

(1980] ACJ 165 

218 King vRussell and Co Ltd (1983] ACJ 831 
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supervisor only on work-related matters. This created such an unharmonious working 

relationship that the supervisor herself was considering resignation. 

2.2.3. Illness 

Another classification which may justify dismissal is - depending on the singular 

factual situation - illness. In Canterbury Clerical Union v Andnws and Baeven 

[1983] ACJ 875 was held: 

. . . An employer is not bound to hold open a job for an employee who is sick or 
prevented from carrying out his duties for an indefinite period, particularly when 
the business requires the presence of permanent staff. 

As a first step, before the employer terminates the employee's employment, a 

proper assessment of the employee's condition is required. Therefore, the employer 

must consider alternatives such as suspension and the use of temporary employees219, 

and not act before medicai information is received.220 

Examples of justified dismissal are Hoskin v Coastal Fish Supplies Ltd [1985] 

ACJ 124, where the employee's illness involved a public health risk, or Wilson v 

Sleepyhead Manufacturing Co Ltd [1993] 3 ERNZ 615 (ET), where a justifiable 

concern for safety terminated the employment because the employee suffered from 

epilepsy. 

Conversely, in a more recent case dismissal was held to be unjustified: In Shu Bar 

Partnership v Mason, unreported, Colgan J, 7/8/96, AEC 44/96. The managerial 

employee's employment was terminated predicated on the company's doctor's report. 

The wrong presentation of the employee's physical condition was based on misleading 

information as to the nature of the employee's duties supplied by the employer. This 

was so, even though at the time the employer made his decision based on a clear 

report by a specialist that the employee was sufficiently fit to resume work. 

219 Maz., [27.41], A/593 

220 Maz., [27.41 ], A/594 
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2.2.4. Retirement age 

At present the legal grounds concerning this classification are subject to radical 

change. Therefore, the presentation is confined to a short survey over the past, the 

present and the future treatment of employees upon their reaching retirement age. 

Accordingly, the presentation of retirement age requires a sidelong glance at the 

Human Rights Act 1993. 221 

With the Human Rights Commission Amendment Act 1993, legislative 

prohibition cin age discrimination was introduced. 

Now, attempts to impose a retirement must be read subject to s 28 of the EC Act 

1991 as well as toss 21 and 149 of the HR Act 1993. 

Under the HR Act 1993 no person is able to be discriminated in their employment 

on the grounds of age alone; and this includes retirement. 

Thus, all employment contracts at 1 April 1992 containing a set age for 

retirement different from the age of eligibility for national superannuation, have to be 

reaffirmed (subject to s 149 (2) of the HR Act 1993) or varied to be enforceable. 

All such work policies which predate 1 April 1992 are deemed to be 

unenforceable. 

Section 22 of the HR Act 1993 forbids an employer from retiring an employee, or 

requiring an employee to resign by - among other aspects - reason of age. 

Accordingly, solely on the grounds of age an employee who wishes to remain 

working after the age of 65 years cannot be prevented from doing so. 

221 abbreviation: HR Act 1993 
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The only restriction is that the employee remains qualified to do his job. Criteria 

for the employee's qualification are such as performance, disability, and state of 

health. 

However, the new retirement rule does not come into force until February 1999. 

At present there is a transitional period allowed: Just as in the past, until February 

1999 employers are entitled to have work policies or provisions in employment 

contracts which provide that employees must retire at the age of eligibility for national 

superannuation. 222 

2. 3. Grounds for dismissal III: economic justifications 

Finally, the employment of the employee may also be terminated based on 

economic grounds, such as redundancy, the employee's refusal to accept new terms, 

dismissal for economic reasons, and within strikes and lockouts. 

More attention shall be given to the classification redundancy than to the other 

classifications, because of the significant meaning of the Hale judgments with respect 

to redundancy. 

222 Hom, EC Act 1991, EC27.29 
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2.3.1. Redundancy 

Redundancy is a difficult area of labour law as it is of industrial relations. It raises 
considerations of economic efficiency, individual autonomy and social justice. 

As we have come to see in recent years, redundancy may have a devastating and 
lasting social and economic impact on them [the employees concerned] and their 
families. But the employer is also in a difficult situation. In the circumstances that 
the employer faces the employees are considered to be surplus to the requirements 
of the business. That may be due to a decrease in business activity, perceived 
advantages of greater mechanisation and technological change, deployment of 
capital resources in different ways, or reorganisation of business operations with a 
view to enhancing profitability, or reducing losses either generally or in selected 
areas.223 

2.3.1.l. Definition 

The EC Act 1991 contains no definition for redundancy. Indeed, there is no 

general statutory definition for redundancy in any New Zealand Act. 

The concept of redundancy was defined in the now-repealed Labour Relations 

Act 1987 ins 184 (5) (a) (i). This provision defined redundancy as a situation where 

. . . a worker's employment is terminated by the employer, the termination being 
attributable, wholly or mainly, to the fact that the position filled by the employer is, 
or will become, superfluous to the needs of the employer. 

In G N Hale & Son Ltd v Wellington, etc, Caretakers, etc, IUW [1991] 1 NZLR 

151 the Court of Appeal referred to this definition and found it accorded with 

common usage. 

Another approach has been made as to superfluity of the individual employee and 

the disappearance of his or her job in the case of Auckland Provincial District Local 

m These observations were made by Richardson Jin G N Hale & Son Ltd v Wellington, etc, Caretakers, etc, IUW [ 1991) 1 NZLR 

151 (CA), 157 
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Authorities Officers IUOWv Waikato District Council [1990] 3 NZILR 871.224 At p 

881 Travis J stated that a redundancy situation can cover 

a situation where jobs are or will disappear because of a superfluity or excess of 
manpower, as distinct from circumstances in which the employment of an 
individual employee is terminated by reason of that individual being surplus to the 
requirements of the employer. . . . We therefore consider that the words 
"redundancy situation,, can be construed as a reference to both a position 
becoming superfluous to an employee's needs, as well as the worker no longer 
being required. 

2.3.1.2. Preconditions for justified dismissal as to substantive reasons 

2.3.1.2.1.Preliminary audit 

As a first step it may be appropriate for an employer to exanune other 

possibilities before it terminates an employee's employment, for example 

redeployment, transferring employee(s) concerned to other work site(s), retraining, 

early retirement, or voluntary redundancy.225 

Notwithstanding this, the preliminary point should be made that an employee has 

no right to continual employment if the business can be run more efficiently without 

him or her.226 

2.3.1.2.2. The impact of Hale221 

One of the leading cases in the area redundancy as an unjustified dismissal is the 

224 just as in Salmond Smith Bio/ab Ltd v NZ (with exceptions) Food & Chemical etc Union [1989] 2 NZILR 938; Northern 

Local Government Officers Union v Waikakere City Council [1991] 2 ERNZ 753 

2" Hom, EC Act 1991, EC27.34.3 

226 GN Hale &SonLtdv Wellington, etc, Caretakers, etc /UW[l991) 1 NZLR 151 (CA). 155 

227 G N Hale & Son Ltd v Wellington, etc, Caretakers, etc IUW [1991) 1 NZLR 151 (CA); [1990) 2 NZILR (CA); [1990) 3 

NZILR 836 (EC); [1990) 4 NZELC 95,310 (LC) 
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case of G N Hale & Son Ltd v Wellington, etc, Caretakers, etc, IUW 228 

The judgments of the Court of Appeal and the Labour Court after the case was 

remitted back for reconsideration provide a comprehensive description of the law 

relating to the justification of dismissals for redundancy. 229 

However, it is worth noting that those judgments were rendered before the EC 

Act came into force. Therefore, the Hale decision must be read in the light of both the 

EC Act 1991, and some later important decisions of the Court of Appeal such as 

Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243.230 

The factual situation of Hale as it came to the Court of Appeal was as follows: 

A worker was dismissed on the grounds that the employer company's business 

situation did not justify his continued employment. As one of a series of cost saving 

measures, he was replaced by a contract cleaner and his other duties were 

redistributed among other employees. The union took a case for unjustified dismissal. 

The Chairman of the Grievance Committee found that the dismissal was unjustified. 

The Labour Court found that the dismissal was unjustified both substantively and 

procedurally. The appellant appealed by way of case stated to the Court of Appeal 

and a number of questions were posed for answer by that Court. The Labour Court's 

finding of procedural unfairness was not challenged by the appellant. 

In order to justify dismissal on grounds of redundancy the Court of Appeal 

elaborated the principles as follows: 

(i) By taking up the idea of Cooke's P statement: 'an employer is entitled to make 

his business more efficient .... A worker does not have a right to continued 

employment if the business can be run more efficiently without him', the Court 

of Appeal held that ' ... it is not necessary to show that dismissal is unavoidable 

228 ibid 

229 ibid 

230 Horn, EC Act 1991, EC27.34.6 



or necessary to ensure the survival of the employers' business'. 231 

(ii) The Court of Appeal went on to hold that the genuineness of the employer's 

commercial justification may be examined by the court.232 

78 

(iii) The Court went on and held that it concedes that the employer has a management 

prerogative: ' ... but the adequacy of those reason is a matter for the employer's 

. d , 233 JU gment. 

In some way, each one of those principles cannot exist without the others. The 

starting point is indicated in Cooke's P statement234 : 

"... an employer is entitled to make his business more efficient no matter whether 
or not the business would otherwise go to the wall. A worker does not have a right 
to continued employment if the business can be run more efficiently without him." 

This clarifies that an employer does not have to be m extremis before he 

dismisses an employee with good faith. 

The question then arises to what extent the courts are entitled to scrutinize the 

employer's decision. 

Prior to Hale the courts had been very reluctant to intervene in the employer's 

management prerogative.235 In compliance with that policy, in the case of Templeman 

v Farmers Aerial Topdressing Co Ltd (1975) 75 BA 6561 the Arbitration Court held 

that any decisions as to the necessity to reduce staff or the method of operation of the 

employer were the employer's concern and not the Courts. 236 

llt G N Hale &Son Ltdv Wellington, etc, Caretakers, etc, JUW[l991] l NZLR 151 (CA), 155 

m ibid, 151 

lll ibid, 151 

234 ibid, 155 

lJ5 see in general J Hughes, 'Redundancy and the Law in New Zealand' (1980) 9 NZULR 122 

ll6 see also in this context Northern Caretakers etc JUOW v Armourguard Security Ltd [ 1987] NZILR 36 
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The Court of Appeal has maintained this idea in Hale, as one can see in Somer's 

J statement:237 'The management of a business is for the employer and it is not for the 

Court to substitute its judgment for his'. 

But the Court of Appeal confirmed Williamson's J view in the earlier case City 

Taxis Society Ltd v Otago Clerical Workers IUW [1989] 3 NZILR 461 (CA) 

inasmuch as it upheld that the genuineness of the redundancy must be considered by 

the courts. 

Conversely to City Taxis Society238 however, it is implicit from the Court of 

Appeal judgment in Hale that the employer's decision must not longer be examined 

by the Employment Tribunal or the Employment Court as to whether or not 

redundancy is commercially justified.239 

Therefore, the Court of Appeal conceded that the employer has a managerial 

prerogative, while allowing some opportunity for the courts to examine whether the 

employer's rationale \Vere genuine reasons for redundancy. 

As with other cases of alleged unjustifiable dismissal, it remains upon the 

employer to prove that redundancy was the operative reason for the selection of the 

workers concemed.240 

There are some cases in which establishing that a redundancy situation exists in 

the employer's business will pose few problems for the employer. 241 

237 GN Hale & Son Ltd v Wellington, etc, Caretakers, etc, JUW[l991] 1 NZLR 151 (CA), 158 

238 City Taxis Society Ltd v Otago Clerical Workers JUW, unreported, Court of Appeal, 8/12/89, 82/89 

239 The Court of Appeal answered !IQ to the question 'is a dismissal on the ground ofredundancy justifiable only if the redundancy is 

both genuine and unavoidable, and then only if the dismissal is imposed in accordance with the contract of employment and has 

the necessary degree of procedural fairness?' Of these elements, majority support at least existed in the Court of Appeal for all 

but that relating to the redundancy being avoidable. 

240 see, for example, Davidson v Christchurch City Council [1995] 1 ERNZ 172 

241 PG, [5.28], 5-73B 
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For example, receivership242, change in working methods calling for new 

abilities243, business losses which lead to a need to cut wage costs244, and commercial 

• 245 restructunng . 

In other cases, considering whether a redundancy is justifiable will pose little 

difficulty for the courts246; referring to previous cases, for example, redundancy can be 

justified because of the introduction of new technology, or as the consequence of 

basic changes in policy or inability to continue trading.247 

Where in such cases a very small number of employees is dismissed, the employer 

has to persuade the court that redundancy and not some personal trait of the 

employee dismissed is the true reason for the termination of employment.248 

In this context it should not be forgotten that 'the [Tribunal] and the Court are 

not sitting on appeal as to how the employer should run the business' .249 Accordingly, 

'... the Court and the grievance committees cannot properly be concerned with an 

examination of the employer's accounts except insofar as it bears on the true reason 

for dismissal' .250 

At this point the courts revisit the threshold principle and the vicious circle seems 

to start again. 

242 see, for exarnple,Mobberley v Toy Warehouse Ltd, unreported, BM Stanton (adjudicator), 1 ln/92, AT 184/92 

243 see, for example, Northern Clerical etc JUOW v Scott [ 1991 J 1 ERNZ 416 

244 see, for example,Bowater NZLtdvNZPrinting JUOW[1991] 1 ERNZ 680 

245 see, for example, NZ Public Service Assn Inc v Department of Conservation [1991] 1 ERNZ 477; Mc Gavin v Aoraki Corp 

Ltd, unreported, Travis J, 21/6/96, CEC 16/96 

246 PG, [5.28], 5-73B 

247 ibid, notes 221,222 

248 ibid 

249 G N Hale & SonLtdv Wellington, ere, Carelakers, etcJUW[1991] 1 NZLR 151 (CA), 155 per Cooke P 

250 ibid; for an instance where an examination of the courts or the grievance committees might be warranted, Cooke P mentions at 

the same page ' ... alleged redundancy ... being used as a camouflage getting rid of an unsatisfactory employee'. 
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2.3.1.2.3.Cases since Hale 

The second significant case is the one of Brighouse Ltd v Bilderbeck [1994] 2 

ERNZ 243(CA). 251 That case is of more interest concerning the procedural fairness252 

of dismissal. 

In this context, the clarification of the legal grounds in regard to the substantive 

reasons after the enforcement of the EC Act 1991 are of interest. 

In accordance with that aim, at first the Employment Court253 upheld the Hale 

judgments at p 75: '[t]he Hale ... principles have not been altered by the passage of 

the Employment Contracts Act 1991 '. 

The Court of Appeal confirmed this view in advocating the EC Act 1991 in the 

obiter comments254 per Cooke P and Casey J: '[t]he flexible and universally applied 

personal grievance procedures of the EC Act provide a balance to the efficiency and 

market forces objectives of the Act. Nothing in the procedures limited their 

application in the case of redundancies'. 

And Casey J commented obiter that '[t]he personal grievance procedure affords a 

way of redressing the balance in those situations - usually in small organisations -

where they have no real bargaining power'. 255 

Notwithstanding this, there are different opinions concerning the principles set 

out in Hale. In Orringe v Forestry Corp of NZ Ltd [1992] 3 ERNZ 490 the Tribunal 

did not completely apply the Hale principles in regard to procedural fairness. 

2.1i [1995] 1 NZLR 158 (CA) (unsuccessful appeal from [1992] 2 ERNZ 16l(E1) and [1993] 2 ERNZ 74 (EC)) 

2.12 exposition see below pp 105 - 109 

2.13 Bi/derbeck v Brighouse Ltd [1993] 2 ERNZ 74 

~ Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243 (CA), 244 

2.1s ibid, 245 
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Because procedural fairness is not the issue at the moment, it shall just be briefly 

noted that the Tribunal found that Hale was not a code or complete or exhaustive list 

of the steps to be taken into account. 

Nevertheless, the courts usually adopt the principles of Hale without limits or 

extents. 256 

2.3.2.Refusal to accept new terms 

In some cases, an employee's dismissal for refusing to accept new terms in the 

employment contract is a class of dismissal related to redundancy in its wide sense.257 

The employer is not unilaterally allowed to introduce new contractual terms and 

conditions of employment258, neither has he an unfettered right to vary existing 

contracts at will.259 

In this context, there might arise difficulties for the courts in borderline cases. 

Predicated on the case of Northern Clerical etc IUOW v Scott [1991] 1 ERNZ 

416, where the Labour Court stated that the employer is allowed on its own judgment 

to decide on the running of its business and therefore to impose a change of duties 

upon the employee, the line between a unilateral variation and a simple change of 

duties or other matters within the scope of an existing employment contract might be 

hard to prove. 260 

256 see, for example, NZ Engineering etc JUOW v Vo/co Engineering Ltd [1991] 3 ERNZ 855; NZ Building TradeJ Union v 

Hawke 's Bay Area Health Board [1992] 2 ERNZ 897 (CA); Redgwe/1 v Morrison Printing Inks & Machinery Ltd [1992] 3 

ERNZ235 

257 Maz., [27.47], A/612; PG, [5.25], 5-69; [5.27}, 5-73 

258 this was stressed by the courts, for example, in Hill v Contee Services Ltd [1992] 2 ERNZ 1014; Cameron v Manawatu

Wanganui Area Health Board [1991] 2 ERNZ 886 

259 PG, [5.30], 5-77, 5-78 

260 PG, [5.30], 5-78 
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Nevertheless, the employee can choose whether or not he or she accepts the new 

contractual terms. If the employee does not accept them and is dismissed because of 

it, he or she may challenge the justification for the dismissal through the personal 

. d Ul gnevance proce ure. 

2. 3. 3. Dismissal for economic reasons 

It may happen that an employee attains a higher step on a wage scale without any 

increase in responsible duties. 

The cases in this context dealt with the employee's entitlement to a higher rate of 

pay because he or she reached a certain age.262 

However, these are cases decided prior to the EC Act 1991 and HR Act 1993, 

and the approach as such can no longer be maintained. 

In the light of these newer Acts, the dismissal of an employee on the basis of his 

or her age alone would clearly contravene the prohibition on age-based discrimination 

ins 28 (1) of the EC Act 1991, ands 21 (i) of the HR Act 1993 (subject to s 22 (1) 

(d) of the HR Act 1993). 

2. 3. 4. Strikes and lockouts 

In New Zealand, dismissals during a period of industrial conflict have not been 

common. 

261 Maz., [27.47J, N613 

262 see, for example, Taranaki Amalgamated Society of Shop Assistants JUOW v Ward Ltd [1980) ACJ 123; Auckland Clerical 

etc JUOWvFiji Visitors Bureau [1980) ACJ 459 
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However, the changes to the law on strikes and lockouts in the EC Act 1991 may 

lead to the use of dismissals as a tactic during a strike or a lockout.263 

In previous cases where dismissals have resulted from an unlawful strike, the 

courts would probably hold a dismissal to be justified.264 

The decision of the Court of Appeal in Larsen v Ford Motor Co Ltd [1988] 

NZILR 1694 shows that the personal grievance procedure extends to dismissals 

resulting from an employee taking strike action. There, Cooke P held: 

... we can see no reason in principle under the 1973 Act [predecessor of the EC 
Act 1991] why a worker who had been dismissed because he went on strike or was 
alleged to have otherwise repudiated his contract of service could not claim that he 
had been unjustifiably dismissed. Whether the claim would succeed on the merits is 
another matter. 

In the recent case of Bickerstajf v Healthcare Hawkes Bay Ltd [1996] 2 ERNZ 

680 the Employment Court commented that '[a] strike, for the purposes of the [EC] 

Act [1991], includes a partial refusal to work or a failure to undertake normal duties'. 

Because of the lack of any recent detailed adjudication under the EC Act 1991, 

only hypothetical considerations can be made. 

Therefore, the remarks to be made are limited and are as follows: 

- If employees participate in a lawful or unlawful strike, they will be in breach of their 

employment contract and potentially subject to dismissal.265 

- The immunities given for persons involved in a lawful strike do not include 

protection against dismissal (s 64 of the EC Act 1991). 

- In addition, s 66 (1) of the EC Act 1991 allows the employer to suspend non

striking employees if, 'because of the strike the employer is unable to provide ... 

work normally performed by them'. 

263 Maz., [27.48], A/613 and [V.36], A/1379 

264 see, e.g., the (obiter) comments in Hori v NZ Forest Service [1978] ICJ 35 

20 Employment Law Guide, [V.36], 615 
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In the case of a lockout, the employer intends to continue to operate its business. 

In Hyndman v Air New Zealand Ltd [1992] 1 ERNZ 820 the employer dismissed 

its employees who refused to accept new terms of employment. 

There, Colgan J stated at p 845 that it could be 'strongly argued' that the dismissals 

fell withins 62 (1) (a) (b) (c) of the EC Act 1991. 

Accordingly, the dismissal of employees should be treated as analogous to those 

cases where - as has been suggested266 - an employee refuses 'to accept new terms of 

employment, although this analogy may not be fully appropriate in a lockout'. 

266 Maz., [27.49], N615 
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3. Procedural fairness 

3. 1. The nature of procedural fairness 

First, the different characteristics of the nature of procedural fairness shall be 

presented. 

3.1.1. The concept of procedural fairness in reference and interrelation to 

substantive justification 

As already noted above, there exists an intertwined and dynamic relationship 

between justification and procedural fairness. 267 This relationship clarifies the concept 

of procedural fairness: even where there are sound substantive reasons, nevertheless 

dismissal would be unjustified \Vhen the employer did not observe procedural 

fairness. 268 

Early in the courts' exercise of the personal gnevance justification, the 

requirement for procedural fairness was established.269 

Regarding procedural fairness, in Auckland Cfty Council v Hennessy [1982] ACJ 

699 - the earliest leading authority - Somers J stated at p 703: 

Its integral feature is the word unjust - that is to say not in accordance with justice 
or fairness. A course of action is unjustifiable when that which is done cannot be 
shown to be in accord with justice or fairness. 

In compliance with that fundamental adjudication, the courts went on to consider 

and judge the following cases. 

267 PG, [4.2], 4-7 

268 PG, [4.1], 4-3; Maz., {27.50], N616 

269 PG, [4.1], 4-3 
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Good examples for that progress are the cases Madden v NZ Railways Corp 

[1991) 2 ERNZ 690; Magm,m Corp Ltd v Jenkin [1994] 2 ERNZ 443; or NZ (with 

exceptions) Food Processing IUOW v Unilever NZ Ltd [1990] 1 NZILR 35, where 

Goddard C J stated at pp 45 - 46: 

It is well settled by many judgments of this Court and, before it, of the Arbitration 
Court, that a dismissal which is substantively justified will be vitiated i±: in the 
process, the minimum standards of fair and reasonable dealing are ignored or 
neglected .... A moment's reflection shows that this does not involve any injustice 
for or harshness towards employers. 

Thus, the argumentum e contrario shows that the requirement of procedural 

fairness exists for a purpose, and not to vex employers with irrelevant or arbitrarily 

imposed hurdles. The purpose is to ensure that the employer has made its decision on 

a properly informed basis, and so is a fair and reasonable decision.270 

3.1.2. Natural justice where the contract is silent on procedure 

It is obvious that an employer's decision to terminate an employee's employment 

will affect a vital interest of the employee. 

In light of the significant impact of such a decision in the employee's life, the 

employer or their authorised representative must make its decision in accordance with 

the principles of natural justice. Natural justice protects and watches over the basic 

requirements of fair procedure.271 

Originally, the principles of natural justice were developed to deal with 

circumstances where fairness and efficiency demand a complete and comprehensive 

analysis of the facts from the decision-maker before it decides on dismissal. 

Because of its very nature, this can only apply in an unlimited way as to the 

170 PG, [4.2], 4-5 

271 PG, [4.3], 4-8 
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category of misbehaviour. 

Conversely, in the third category of dismissal ( dismissal because of economic 

grounds), where the decision-maker is already in possession of the relevant facts, the 

requirement of a complete and comprehensive analysis is inappropriate. There, the 

idea of natural justice must be modified. 

The last category of dismissal, which lies between the above mentioned extremes, 

are dismissals because of the employee's lack of the requisite skills, capacity or 

personality to perform the job for which it is employed. 

There, the full adversarial process required in disciplinary cases may also be 

inappropriate, but fairness might demand an unbiased approach to fact-finding and a 

flexible state of mind in relation to the necessary consequence of the facts as found.272 

3.1.3. The aspect of procedural fairness in respect of the breach of an agreed 
procedure 

Another aspect of procedural fairness exists where the requirements of 

procedural fairness are expressed in the employment contract, in a staff manual or a 

code of practise, and thus which the employee may legitimately expect of right to be 

followed. 273 

This aspect is of importance particularly in the area of redundancy. 

In that context in Unkovich v Air New Zealand Ltd [1993] 1 ERNZ 526 Goddard 

C J stated at p 549: 

. . . it is not open to an employer who has deliberately breached an employment 
contract to say that it did so in good faith. The act of faith required is to the other 
party to the contract and consists of honouring it. No one has repudiated a legal 

m PG, [4.4), 4-9 

273 PG, [4.4], 4-9 
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obligation can be heard in a Court of law to say that he or she did so otherwise 
than in bad faith. Anyone who does say so does not deserve to be believed. 
Compliance with the substance and spirit is enough, slight deviations and technical 
breaches being immaterial: Houpapa v Dowle [1990] 3 NZILR 474; NZ Workers 
JUOWv Coal Corporation of NZ Ltd [1990] 3 NZILR 687. 

This aspect applies equally to breach of procedures for investigating or 

implementing dismissal for cause.274 

Thus, where the employer does not observe defined procedures the dismissal is 

procedurally unfair. 

3.1.4. The required level for the element 'unjustified' 

Ultimately, in question is, which level of procedural unfairness is required in 

order for the employee's dismissal not to be procedurally unfair. 

In NZ (with exceptions) Food Processing etc IUOW v Unilever NZ Ltd [1990] 1 

NZILR 35 at p 46 the Labour Court made the observation: 

... is not to say that the employer's conduct of the disciplinary process is to be put 
under a microscope and subjected to pedantic scrutiny, nor that unreasonably 
stringent procedural requirements are to be imposed. Slight or immaterial 
deviations from the ideal are not to be visited with consequences for the employer 
wholly out of proportion to the gravity, viewed in real terms, of the departure from 
procedural perfection. What is looked at is substantial fairness and substantial 
reasonableness according to the standards of a fair-minded but not over-indulgent 
person. 

Actually, of course, the standards have to be considered on each case's own 

merits and may be different or lesser in regard to dismissals during trial or 

probationary periods.275 

274 see Heath v NZ Fire Service Commission [1991] 3 ERNZ 745; Compass Union of New Zealand Inc v Wiri Oil Services Ltd 

[1991] 3 ERNZ 676; Fredricksen v Bay of Plenty Area Health Board (1992] 1 ERNZ 8; Compass NZ Inc v Crothal/s 

Property Services Ltd [1992] l ERNZ 461 

m PG, [4.5], 4-12 
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3. 2. Preconditions for procedural fairness 

Before an employer dismisses one or more of its employee(s) the law requires 

that he or she has made a full and proper investigation of the factors which led to the 

decision.276 

This principle as such applies to every group of dismissal, but because of the 

different nature of the three groups of dismissal it must be modified. 

Therefore, it is reasonable to present the requirements of the inquiry process 

separately for each group. 

3.2.1. Disciplinary cases 

Once the employee destroys the employment relationship by misbehaviour, then 

depending on the gravity of the situation, dismissal may be justifiable. 

However, if the employer dismisses the employee without full and proper 

investigation it risks the possibility that the employee will raise the personal grievance 

procedure. 

Therefore, when an incident occurs which raises the question of misconduct by 

an employee, the employer is required to act fairly in considering the interests of the 

employer's business and of the employee's employment in that business. In some 

situations an explanation by the employee may not be fully satisfactory but sufficient 

to require further consideration and some investigation.277 

276 PG, [4.8], 4-18 

217 Fortex Group Ltd vLaxton [1994] 1 ERNZ 402,416 • 418 
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Before the components of the inquiry process are described it is worth noting that 

it is perfectly possible for an employer to suspend the employee during the inquiry 

process.278 

However, because suspension normally denotes 'a temporary loss of wages, 

privileges and obligations'279, and 'likelihood that it would have profound emotional 

. . . effects on [the employee]'280, the rules of natural justice also apply to 

suspensions. 281 

As already noted, natural justice provides the mm1mum requirements of 

procedural fairness. 

These minimum requirements of procedural fairness regarding disciplinary cases 

were set out in NZ (with exceptions) Food Processing etc IUOW v Unilever NZ Ltd 

[1990] 1 NZILR 35, at p 46: 

1. notice to the worker of the specific allegation of misconduct to which the 
worker must answer and of the likely consequences if the allegation is 
established; 

2. an opportunity, which must be real as opposed to a nominal one, for the worker 
to attempt to refute the allegation or to explain or mitigate his or her conduct; 
and 
3. an unbiased consideration of the worker's explanation in the sense that that 

consideration must be free from pre-determination and uninfluenced by 
irrelevant considerations. 

Where the employer fails to observe any of these requirements this will usually 

lead to a finding of unjustified dismissal. 282 

278 PG, [4.9], 4-24 

279 NZ Meat Processors, Packers etc JUOW v Waitaki NZ Refrigerating Ltd [ 1986] ACJ 556, 559 

lBO Birss v Secretary for Justice [1984] 1 NZLR 513,517 

281 NZ Meat Processors, Packers etc JUOW v Waitaki NZ Refrigerating Ltd [1986] ACJ 556; in this sense see also Tawhiwhirang/ 

v Allorney-General in respect of Chief Executive, Department of Justice [1993] 2 ERNZ 546 

282 NZ (with exceptions) Food Processing etc JUOW v Unilever NZ Ltd [1990] 1 NZILR 35, 46 
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3.2.1.1. The notice 

The first step in the inquiry process is that the employer gives notice to the 

employee about their complaint regarding his or her conduct. 

The principle of fairness requires that the employer deals with each complaint as 

it arises or at appropriate intervals. 

In Donaldson and Youngman (t/a Law Courts Hotel) v Dickson [1994] 1 ERNZ 

920 on one evening the employer confronted his employee with a two page list of 

complaints against her. Never before had he given her notice of any complaint or 

criticism concerning her conduct. 

The Court held the resulting constructive dismissal to be unjustified because of 

the lack of any previous notice which can be expected from a reasonable employer. 

Goddard CJ corrm1ented in this case at p 928: 

To store them [the allegations] up and then to smite the employee with them, hip 
and thigh, in one giant instalment, is about as great a breach of the duty of trust 
and confidence inherent in every employment contract as can be imagined. 

Moreover, any notice must be specific. That requirement encloses two aims. 

First, that the employee concerned 'know[s] exactly what the allegations against him 

were', and second, that he or she is 'given the opportunity of dealing with them in an 

orderly manner'. 283 

Fairness in regard to the requirement for notice also requires that the employee 

does not denote wrong reasons for the notice meeting at the time he gives the date for 

the meeting to his employee. 

In Moore v Radio Bay of Plenty Ltd [1985] ACJ 847 the employer called an 

employee to a meeting, allegedly convened to discuss staff retention. At the meeting, 

lSl PG, {4.11], 4-31 
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the employee was then confronted with allegations of unsatisfactory work. Because 

the employee was 'deliberately tricked by false pretences' into attending the 

meeting284, the Arbitration Court held that the dismissal was unjustified. 

Beyond the notice of allegation against the employee, the Court suggested in 

Wellington Road Transport etc IUW v Fletcher Construction Co Ltd [1983] ACJ 653 

that the employer should inform the employee in clear terms about the possibility of 

dismissal as a consequence, that the employee is entitled to seek assistance from a 

union representative, and that the employer will take into account any explanation the 

employee will offer. 

Justification is assessed at the time of dismissal. 285 

Therefore, where the employee knows of the misconduct which would justify the 

employee's dismissal but the employer continues the employee's employment, then 

the continuation amounts to condonation286 and the employer is not allowed to dredge 

it up later for use against the employee.287 

3.2.1.2. The hearing 

The aim of the hearing is to give the employee concerned the possibility of 

delivering his or her own statement regarding the allegations, and to mitigate the 

damage caused by their actions. 

™ Moore v Radio Bay of Plenty Ltd [1985) ACJ 847, 853 

285 PacificForumLineLtdvNZMerchantServiceGuildJUOW[l991]3 ERNZ 1035 

ZM see Northern Distribution Union v Newmans Coach Lines Ltd [1989) 2 NZILR 677, 686 

281 Ashton v Shoreline Hotel [1994) 1 ERNZ 421,430 
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At first, the scope of the hearing is in question. 

In Airline Stewards and Hostesses (NZ) JUOW v Air NZ Ltd [1982] ACJ 1 the 

Arbitration Court stressed at p 4 - in providing a negative limitation - that the hearing 

does 'not go so far as to say that an employer must conduct a formal hearing in the 

nature of a trial. That can be left for a grievance committee or for this Court ... '. 

A positive limitation can be found in Northern (except Gisborne) Butchers etc 

JUOW v Peach & Vienna Foods Ltd [1982] ACJ 379. There, at p 386, the Arbitration 

Court stated that 'any opportunity to explain must be a real opportunity rather than a 

merely nominal one and that any explanation offered must be given proper 

consideration'. 

Nevertheless, the inquiry and the hearing shall be more than just an of sorts 

one.2ss 

An approach to determine the scope of the hearing might be made by means of 

the following examples: 

First, procedural unfairness can arise from the way in which the inquiry was 

carried out. 

To avoid guilt by association, and in order to do justice to each case 

independently of one another, separate hearings may be required where an incident 

involves two or more employees.289 

Furthermore, in most of the cases a brief interview may be insufficient as was the 

case in Van Leeuwen (t/a Glentunnel Garage) v Skedden [1994] 1 ERNZ 624 

(interview of less than 10 minutes). 

283 PG, [4.12}, 4-34 

289 Canterbury Clerical Workers IUW v Christchurch Transport Board [1983} ACJ 891 
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Second, any inculpatory material will need to be put to the employee to provide 

the opportunity for a statement. In Robertson v Port Nelson [1994] 1 ERNZ 976 

(EC) the employee's dismissal was procedurally unfair because the employer relied 

upon a psychologist's report, which was prepared without the psychologist seeing the 

employee concerned, and the employee was not told about it until the actual dismissal. 

Third, the employer must be open-minded and must give the employee a genuine 

hearing so as to look with the employee for mitigating relief Regarding that, in 

Compass Union of New Zealand Inc v Foodstuffs (Auckland) Ltd [1992] 3 ERNZ 16 

the Court remarked at p 3 3: 

The necessity to involve a suspected employee is not for the purpose of presenting 
the accumulated case against that person before dismissal. It is rather an essential 
part of the investigative process before which no concluded assumptions of serious 
misconduct should have been made, let alone a decision to dismiss taken. 

Inciuded in this context is the case, where during, or as the result of a hearing, 

the need arises for further inquiries. 

There, the employer must adjourn the interview with the employee and continue 

it at a later time in order to collect the necessary material for relief 290 

Just as, where the employer receives additional information after an interview, the 

employee must be given the opportunity for some explanation. 291 

As a corollary, where the employer promised the employee a further opportunity 

to be heard, but the employer has made its decision without realising its promise, the 

dismissal was procedurally unfair.292 

290 PG, [4.12), 4-36 

m New Zealand Educational Institute v Board of Trustees of Auckland Normal Intermediate School (1992) 3 ERNZ 2-13 

292 see Davidson v Telecom Central Ltd [1993] 2 ERNZ 819,833 
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Conversely, where the employer unsuccessfully tries to arrange the hearing with 

the employee concerned, dismissal may be justified without a hearing. 

However, in Blundell v Columbine Industries Ltd [1992] 2 ERNZ 356 (ET) an 

employee failed to attend the arranged meeting with the employer and was unable to 

be contacted all day. The employer then dismissed him by written declaration left at 

the employee's house. The Tribunal found the dismissal unjustifiable as there were 

other options open to the employer in this situation at first, such as getting the 

employee's written statement in regard to the allegations. 

Exceptionally, in extreme cases a hearing is not required. These are cases where 

'the person accused ... is captured in flagrante delicto' 293 , or the employee has 

voluntary confessed to a misdeed 294, or where the matter for which the employee is 

dismissed had been fully discussed and the employer advised the employee about the 

consequences in the case of a repetition, but the employee went ahead and engaged in 

the prohibited conduct.295 

Between cases where a hearing is required and the employee may explain his or 

her conduct, and cases where no hearing is required, lie cases where the employee 

was given no occasion to defend himself or herself. 

In Wellington Road Transport Union v Fletcher Construction Co Ltd [1983] 

ACJ 653 Williamson J at pp 675-676 divided the last mentioned cases into two 

categories: 

191 per Goddard CJ inFinsec v Australian Mutual Provident Society [1992) 1 ERNZ 280,287 

m see, for example, Du Port Peroxide Ltd v Verboeket [1992) 3 ERNZ 582 

295 see, for example, Northern Clerical etc JUOW v Auckland Co-operative Taxi Society Ltd [1990) 3 NZILR 313 
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One category is where the employee is not present at the final interview because 

he was not asked to participate in it. 296 This kind of dismissal is called 'dismissals in 

absentia' by Williamson J. 

The second category is where the present employee is not allowed to speak at the 

interview.297 This kind of dismissal Williamson J denoted 'white hot angry dismissals'. 

It must not be forgotten that the opportunity to provide a statement must also be 

observed during trial periods. 

This is shown in, for example, the case of NZ Meat Processors, Packers etc 

IOUWv Prestige Meats Ltd [1988] NZILR 1173. There, the employee, with previous 

work experience, was dismissed after two days, for failing to master complex tasks 

which in similar companies involved a long training period. 

The Labour Court stated298 that the employee's 

... dismissal was unjustifiable. It was, ... , unjustified in fact, and also procedurally 
unfair .... In a procedural fairness setting, Jason [the employee] was given no 
effective opportunity ... to effectively answer the decision to dismiss him, which 
Mr Martin [the employer] had already made, prematurely and, objectively, quite 
unreasonably .... 

We accept that Mr Martin sought to be fair, given his perception of Jason's 
potential, but that perception was, we firmly consider, factually unfounded because 
it simply was based upon a grossly deficient period of trial. In this case the obvious 
lack, as it seems to us, of procedural fairness associated with Jason's dismissal, is 
inseparably linked with the plain lack of substantive justification for the dismissal. 

296 see, for example, Wellington Local Bodies' Officers JUW v Wellington Regional Hydatids Control Authority [1977] ICJ 141; 

Corban v Auckland Hospital Board [1986] ACJ 843; Northern Industrial District Storepersons JUOW v Nathan 

Distribution Centres Ltd [1986] ACJ 774; Wellington Clerical Workers JUOW v Anderson and Son Ltd [1979] ACJ 333; 

Canterbury & Westland Drivers etc JUOWv Eyre County Council [1988] NZILR 1241 

191 NZ (with exceptions) Woollen Mills etc IUOW v Alliance Textiles Ltd [1985] ACJ 27 

m NZ Meat Processors, Packers etc IUOW v Prestige Meats Ltd [1988] NZILR 1173, 1178 
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Finally, it shall be emphasised that '[t]he right to be heard is a right to be heard by 

the decision-maker' .299 

Regarding this point of importance, in Jrvines Freightlines Ltd v Cross [1993] 1 

ERNZ 424 the Employment Court stated at p 442: 

It is, ... , of the essence of that fundamental principle of natural justice, namely the 
right to be heard, that this right in a disciplinary setting affecting a particular 
employee should be exercisable by that employee in a real and purposeful hearing 
before the person or persons who are to decide how the disciplinary infraction, if 
proved or admitted, shall be dealt with. 

3.2.1.3. The consideration 

First, the point of view and importance that the employee has to be heard by the 

decision-maker shall be considered. 

It is essential that the person responsible for the dismissal possesses direct 

knowledge of the relevant facts. 30° For this reason, the employer may not substitute 

the opinion of a police investigator301 or some other third party302, for its own 

inquiries and assessment. 

Further, the decision-maker has to make its consideration in an unbiased way and 

without predetermination. 

299 Quinn vBankofNew Zealand [1991) 1 ERNZ 1060, 1070 

300 see, for example, Finsec v Australian Mutual Provident Society [1992] 1 ERNZ 280, 289: 'A feature of this case is that neither 

the chief manager who signed the letter of dismissal nor any of the other executives who took part in the deliberations upon ... 

interviewed the grievant or gave him any information about the matters under consideration.' 

301 See, for example, Davidson vChristchurch City Council [1995] 1 ERNZ 172 

302 see, for example,Lave,y v Wellington Area Health Board [1993] 2 ERNZ 31 
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Examples where employers have contravened this basic element of fairness are 

where it has been obvious that the final pay303 or the letter of dismissai3°4 had already 

been prepared. 

Statements by the employer to the effect 'you had better have a very good 

explanation or you will be dismissed', for example, may point out the employer's 

bias.305 

The employer's conduct may also indicate predetermination where for example, 

he 'jumped to a conclusion without proper inquiry as to the facts. He made his 

decision hastily and in anger ... before hearing whatever the employee had to say'.306 

Moreover, both the employee's accusers307 and a person directly involved in the 

incident308 should not make the decision about the dismissal of the employee. 

3.2.2. Illness and incapacity 

In the case of dismissal because of the employee's illness or incapacity, the 

dismissal must also be procedurally fair. Here, the employer has to take a number of 

factors into account as well as giving the employee concerned proper notice.309 

Originally, in Marshall v Harland & Wolff Ltd [1972) ICR 101, at p 105 the 

English Court of Appeal set out some factors the employee has to observe -

303 see Colorite Lithographies Ltd v New Zealand Journalists and Graphic Process Union [1991 J l ERNZ 537 

l<H see Van Leeuwen (tla Glentunnel Garage) vSkedden [1994] l ERNZ 624 

mPG, [4.15], 4-45 

306 Wellington Hotel Union vHarrap [1981] ACJ 261,263 

307 see Northern Clerical etc IUOW v Auckland University Students Assn (Inc), unreported, Colgan J, 3 In/92, AEC 55192 

308 see NZ Amalgamated Engineering etc JUOW v F1etcher Construction Co Ltd (t/a Mecon) [1989] 3 NZILR 279 

309 PG, [4.27J, 4-65 
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'interrelated and cumulative' but 'not necessarily exhaustive' - to which the courts in 

New Zealand refer.310 

The factors denoted by the English Court of Appeal are: 

- the terms of the contract, including the provisions as to sickness pay; 

- how long the employment was likely to last in the absence of illness; 

- the nature of employment in the sense of the possibility to replace the employee 

concerned by another worker permanently; 

- the nature of the illness or injury and how long it has already continued and the 

prospects of recovery; and 

- the period of past employment 

As to the requirement of the notice, the employer has a duty to disclose to an 

affected employee its views and intentions and to afford that employee an opportunity 

to make a response, whether by disabusing the employer as to the ability to resume 

work or resuming as required by the employer.311 

In the case of illness the employee must be given the possibility to adduce his or 

her physical condition by a medical certificate before the employer dismisses him or 

her.312 

Moreover, the employer has to look for a real solution together with the 

employee by direct, personal _and investigative discussions.313 That was not met, for 

example, in the case of Paykel Ltdv Morton [1994] 1 ERNZ 875. 

310 see, for example, McDowell v New Zealand Breweries Ltd [1992) 2 ERNZ 597, 612; Dawson v Farmers Trading Company 

Ltd, unreported, D S Miller, 20/2/95, CT 21/95 

It is worth mentioning that the English Marshall case was really a decision about fiustration of contract. ~ New Zealand 

courts are reluctant to apply fiustration of contract in this context. 

311 Northern Hotel etc IUOW v Southern Pacific Hotel Corp (Ila Auckland City Travelodge) [1990] 2 NZILR 918 

312 cases in this context where dismissal has been held procedurally unfair see, for example, Wilson v Sleepyhead Manufacturing 

Co Ltd [1992] 3 ERNZ 614 (E1); Classlque Giftward Ltd v Porter, unreported, Palmed, 9/5/95, CEC 20/95 

313 PaykelLtdvMorton [1994] 1 ERNZ875 
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Finally, the employer should not make assumptions about the employee's health 

before it has ascertained the employee's physical condition. That could easily lead to 

predetermination. 

A good example is again the case of Paykel Ltd v Morton314, where the employer 

took steps to appoint a successor to the employee even before he terminated the 

employee's employment; nor did he inform the employee concerned about his 

intention to do so. 

By analogy, the same principles apply to an employee's incapacity. There, instead 

of a medical certificate, the employer must grant the employee the possibility to 

provide the required capacity and skills and shall grant him or her, for example, job 

training. 

Thus, the presentation above shows that as to the second group of dismissal the 

principles of natural justice must also be observed. 

3.2.3. Dismissal/or redundancy or other economic reasons 

Since Hale, procedural fairness is a well established element in both dismissals for 

redundancy and dismissals for cause.315 

The following principles would usually apply in regard to dismissal for 

redundancy as well as for other economic reasons, which fall under the generic term 

of redundancy. 

m [1994] 1 ERNZ 875 

313 PG, [4.28], 4-69 
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3.2. 3.1. Prior notice 

An employee's giving of prior notice is a fundamental element for dismissals for 

redundancy as well as dismissals for cause.316 

Where there is no detailed procedure for the handling of termination of 

employment contract, in line with Marlborough Harbour Board v Goulden [1985] 2 

NZLR 378 (CA) there will be an implied term as to fair and reasonable treatment in 

respect of appropriate notification of the redundancy to the worker concerned. 

The implied term encloses the requirements as follows: 

- consultation with staff 

- involvement of union or other representative 

- considering redeployment 

- adopting a fair basis on which to select those to be made redundant 

To the elements consultation and selection an extended explanation shall be 

provided.317 

316 PG, [4.30], 4-71; [4-o], 4-13 

317 Regarding the failing of the involvement of union or other representatives, see for example, Keegan v Ports of Auckland Ltd, 

unreported, A Dumpleton (adjudicator), 11/9/92, AT 186/92, where the Tribunal held that early notification to the union was a 

factor pointing towards fairness. Conversely, where early notification was not given to the union, dismissal was held to be 

procedurally unfair: Veza v Senior (t/a Golden Cromb Bakehouse), unreported, WR C Gardiner (adjudicator), 28/5/92, AT 

81/92 (refer AT 80/92) 

As to redeployment see Matthes v NZ Post Ltd (No 3) [1992] 3 ERNZ 853: redeployment (rather than offering redundancy) was 

held to be unjustifiable action in a large scale restructuring 
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(i) consultation 

In reference to the decision of the Court of Appeal in Wellington Intemational 

Airport Ltd v Air NZ [1993] 1 NZLR 671, the Court discussed the meaning of 

consultation in a redundancy setting in Communication & Energy Workers Union Inc 

v Telecom New Zealand Ltd [1993] 2 ERNZ 429. 

In the latter, the Court listed a series of propositions extracted from the 

Wellington International Airporf 18 case. 

From the 12 propositions, the seven most important ones shall be denoted: 

(a) Consultation requires more than mere prior notification. 

(b) If change is required to be preceded by consultation, any proposal to make change 

must not be acted on until after consultation with those employees who are 

required to be consulted. They must know what is proposed before they can be 

expected to give their views. 

(c) Sufficiently precise information must be given to enable the person consulted to 

state a view, together with a reasonable opportunity to do so. This may include an 

opportunity to state views in writing or orally. 

( d) The requirement for consultation is never to be treated perfunctorily or as a mere 

formality. The person being consulted must be given a reasonably ample and 

sufficient opportunity to express views, or to point to problems or difficulties. 

(e) Consultation must be allowed sufficient time. 

(f) Genuine efforts must be made to accommodate the views of those being consulted. 

Consultation is to be a reality, not a charade. 

(g) It follows from consultation that there should be a tendency to at least seek 

consensus. 

(h) Consultation involves the statement of a proposal not yet finally decided upon, 

listening to what others have to say, considering their responses, and then deciding 

what will be done. 

(i) The party obliged to consult, while quite entitled to have a working plan already in 

mind, must keep its mind open and be ready to change and even start afresh. 

318 Wellington International Airport Ltd v Air NZ [1993] 2 ERNZ 429 
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In this context it shall be noted that the Court in Alexander v Honda NZ Ltd, 

Castle J, 21/9/94, WEC 51/94 held that the series of propositions set out in Telecom 

NZ was only a guide. 

(ii) selection 

Regarding the selection of staff to be made redundant, the employer must carry 

out selection in good faith, without reference to irrelevant criteria and with reference 

to relevant criteria.319 

A relevant criterion for selection may be, for example, performance. 320 

In relation to s 28 of the EC Act any reference to criteria such as age, 

responsibility for dependants, and involvement in union activities are prohibited 

grounds of discrimination and make dismissal procedurally unfair. 

Again, bias contravenes procedural faimess. 321 

Finally, so-called 'last on, first off322 clauses, drafted in employment contracts, 

are one factor in industrial practice which employers often take into account where 

there are grounds to make employees redundant.323 

319 NZ Building Trades Union v Hawkes Bay Area Health Board (1992] 2 ERNZ 897 (EC) 

320 Orringe v Forestry Corp of NZ Ltd [1992] 3 ERNZ 490 

lll PG, ( 4.35), 4-84 

322 that means that this clause shall provide that redundancies are to be decided 'on the basis of the last on first of all things being 

equal': PG, [4.35], 4-84 

m Nelson Timber etc IUOW Donnelly Mi/ling Co Ltd [1984] ACJ 161;Matthes v NZ Post Ltd (No 3) [1992] 3 ERNZ 853 
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3.2.3.2. Negotiation and counselling 

In the context of the generic term 'prior notice', the components 'counselling' and 

'negotiation' shall be examined. 

While procedural fairness does not require that decisions on redundancy must be 

negotiated with the employer324, procedural fairness requires absolute counselling.325 

The arguments which justify the absence of requirements for negotiation are: 

- Although i~ is an important feature of dismissal for cause to give the employee the 

opportunity of putting its side of the case, 'that logic does not apply where the 

dismissal is to meet the operational needs of the employer' .326 

- The concept of redundancy is subject to the disappearance of the job rather than the 

termination of the employment. Therefore, where 'there are too many employees in 

the particular area or overall, it is for the employer as a matter of business judgment 

to decide on the strategy to be adopted in the restructuring exercise and what 

position or positions should be dispensed in the implementation of that strategy'. 327 

Conversely, in view of financial loss and 'intangible but very real benefits of 

personal identity and sense of self-worth associated with the employment' as well as 

'openness and frankness about the reasons for the redundancy' counselling is required 

for the employees affected. 328 

324 Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243 (CA), 259 per Richardson J 

m ibid, 260 

326 ibid, 259 

327 ibid, 259 

l2ll ibid, 259 



3.2.3.3. Further requirements/or redundancy cases set out in Bilderbeck'29 (in 

reference to Hale330) 

(i) redundancy compensation 

106 

At first, for a better understanding, a short description of the two main issues as 

to procedural fairness in Bilderbeck shall be given:331 

The first issue was whether the duty of fairness requires payment of redundancy 

compensation when there is no contractual agreement to pay some. 

The second one was, whether the dismissal was unjustified because of the failure 

to communicate, consult or negotiate alternatives when the business had been sold 

and therefore, the employer had no ability to offer redeployment. 

The starting point is that the solution of those problems must be seen in the light 

of employment legislation in New Zealand which 'does not establish a regime for 

dealing specially with redundancies'. 332 

The employer's failure to pay compensation for redundancy which it has provided 

for in its employment contract will render dismissal unjustifiable. 333 It must then be 

asked, how should the employer deal with redundancy compensation where there is 

no contractual provision? 

329 Bilderbeck and BrighouseLtd [1993] 2 ERNZ 74 (EC);Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243 (CA) 

330 G N Hale & Son Ltd v Wellington, etc, Caretakers, etc, IUW [1991) 1 NZLR 151 (CA); [1990) 2 NZILR 1079 (CA); [1990] 3 

NZILR 836 (EC); [1990] 4 NZELC 95,310 (LC) 

331 concerning the contents of Hale, see above 

m Brighouse Ltd v Bilderbeck [1994) 2 ER.t'IZ 243 (CA), 257 per Richardson J 

m Unkovich v Air New Zealand [1993) 1 ERNZ 526 
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Where there is no contractual prov1s1on about the handling of redundancy 

payments in the relevant employment contract, the employer concerned has to 

consider this issue subject to its factual situation within the personal grievance 

procedure under the EC Act 1991. Those possibilities have to be demarcated strictly. 

Accordingly, Bisson J emphasised in his judgment334 

It is important that a distinction should be drawn between compensation for 
redundancy under a contract of employment on the one hand and compensation as 
a remedy on a personal grievance claim under the [EC] Act [1991] for unjustifiable 
dismissal arising out of unfair treatment in respect of an otherwise justifiable 
dismissal. As there was no contractual obligation for the appellant to pay the 
respondents compensation, their claim for compensation was limited to a remedy 
under the Act for a personal grievance that they had been unjustifiably dismissed. 

The problem can now be solved by how the courts actually deal with redundancy 

payment where there is no contractual provision. 

The principles regarding redundancy payment set out in G N Hale & Son Ltd v 

Wellington, etc, Caretakers, etc, IUW [1991] 1 NZLR 151 (CA) were confirmed and 

deemed to apply in future personal grievance cases in the judgments of Brighouse Ltd 

v Bilderbeck [1994] 2 ERNZ 74 (EC). As already discussed, both cases dealt with 

the issue in question. 

The judgments in Bilderbeck are divided. The majority view may be summarised 

as being that:335 

(1) Not every redundant employee is entitled to compensation.' 
(2) In considering the overall duty of fair treatment incumbent on every employer, 
the Court may inquire whether the case calls for compensation for redundancy. 
(3) In the absence of a prior agreement to pay compensation for redundancy the 
answer to the question whether the duty of fairness calls for such a payment will 
depend on circumstances such as -

334 BrighouseLtd vBilderbeck [1994] 2 ERNZ 243 (CA), 279 

335 The following principles are received by the summarisation of the judgments set out in Hale and confirmed inBilderbeck in the 

Employment Court (Bilderbeck v Brighouse Ltd [1993] 2 ERNZ 74, 92 per Goddard C J) and cited by Bisson J within his 

judgment in the Court of Appeal (Brighouse Ltd v Bilderbeck [1994] 2 ERNZ 243, 279) and also the essential integral part in 
that sense in both decisions. To those principles - dependent on the factual situation - the Courts in Bilderbeck have developed 

some other aspects which ideas might apply in the singular case. 
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- The reason for the redundancy; 
- The length of service of the employee; 
- The period of notice of dismissal; 
- The means of the employer to pay. 

( 4) Circumstances calling for a compensatory payment as part of the overall duty 
of fairness may arise in the absence of prior agreement where, for example, an 
employer has voluntarily decided on redundancy as a cost-saving measure and 
can reasonably afford to pay compensation. 

(5) The fact that some compensation has been offered (or, I would add, paid) is a 
relevant factor in determining whether, as a whole, the employer's conduct has 
been fair and reasonable. 

One relevant aspect - to which also the authors in the literature pay great 

attention336 - is worth noting: the Employment Court added in Bilder beck that 

[w]hen termination by redundancy calls for compensation, although not provided 
for in the contract, the employer may mitigate or even eliminate the need for 
compensation by giving an extended period of notice. 337 

(ii) the quantum of the payment 

Concerning the question of how to calculate the quantum of appropriate 

compensation, the authorities again differ in their opinions. 

One suggestion, for example, is the prevalent 6+2 redundancy fonnula, which 

means six weeks' salary or wage for the first year of employment, and two weeks' 

salary for each subsequent year.338 

Another measure used by Goddard C J in Cain v H L Parker Trusts [1992] 3 

ERNZ 777, namely the saving which the employer effected by the relevant dismissals 

over a four year period, measured against the redundancy compensation which is paid. 

336 PG, [4.37], 4-93 

337 Bilderbeck v Brighouse Ltd [ 1993] 2 ER.i"\/Z 74 (EC), 75 

338 see Bilderbeck v Brighouse Ltd [1993] 2 ERNZ 74 (EC); Trounson v New Zealand Express Transport Christchurch Ltd, 

unreported, Palmer J, 22/5/95, CEC 23/95 
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However, these formulas merely give a clue to the courts. In the end, each case 

has to be deduced on its own merits. 339 

3.2.4. Warnings 

The final essential precondition element to be discussed is the role of warnings in 

the different groups of dismissal. 

The effect of a warning can be characterised by the excerpt of a quotation in an 

early case: ' ... it removes a troublesome area of uncertainty ... '. 340 

3.2.4.1.The nature of warnings 

Because of the development of authorities in recent years, warnings constitute 'a 

natural concomitant of procedural fairness' .341 

So that the employee knows about the fairness of his situation, the purpose of a 

warning is: 

... to give the employee an opportunity to improve or otherwise allay concerns, 
not to create a pretext for a dismissal for which no independent reason exists. A 
warning is not a magic wand creating a ground for dismissal. It is rather a step 
fairly taken to enable a dismissal to be averted. 342 

339 see for case examples where redundancy compensation was paid: Johnston v Jones Schindler Lifts Ltd [1993] 2 ERNZ 300; 

GWD Russels (Gore) Ltd v Muir [1993] 2 ERNZ 332 

3-IO Otago and Southland Meatworkers etc JUW v NZ Protein Extraction and Manufacturing Co Ltd [ 1981] ACJ 319 

3-lt PG, [4.19], 4-51 

3-ll Trotter v Telecom Corporation o/New Zealand Ltd [1993] 2 ERNZ 659, 680 
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3. 2. 4. 2. The singular requirements of a warning 

The preconditions for a real warning will now be discussed. There are no exact 

instructions. However, the courts have delimited the employer's freedom in a number 

of cases. 

In NZ Woollen Mills Union v Cavalier Carpets of NZ Ltd (1989] 1 NZILR 913 

the court stressed the need for a clear and unequivocal warning. In the view of the 

danger that '(t]he giver [of a warning] may be clear in his mind what is intended but 

the receiver may not be so clear'343, a written warning notice would come up to the 

requirements because an oral warning is - by its nature - easily at risk of deficiencies in 

this respect. 

Reprimands which fall short of a clear and direct statement that an employee's 

job is in jeopardy are therefore insufficient. 344 

An example of such an insufficient reprimand is given in Scown v Marubeni Auto 

Sales (NZ) Ltd (t/a Newmarket Nissan MVDI) (1991] 3 ERNZ 655 with the 

phenomenon of strumming. 

This phenomenon is common m the motor vehicle business for keeping 

employees at their peak performance. 345 

In that case, because the employees were often pulled up for minor performance 

failures, and the grievant would not have realised the seriousness of his situation, the 

Tribunal advocated the requirement for a formal written warning at p 663 that 

'[s]trummings by their nature are likely to be taken less seriously than a formal 

warning'. 

343 NZ Timber Industry Employees' IUOW v Haulage Ltd [1985) ACJ 121, 122 

l+I see, for example, Wellington Local Bodies Officers JUW v Wellington Regional Hydatids Control Authority [1977) lCJ 141; 

NID Theatrical etc IUOW v Leisure/and Corp Ltd (1988) NZILR 543 

345 PG, [4.20), 4-53 
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A ,r d. . 346 l d. l _347 . 1-348 1 1V1ere 1scuss1ons , genera ia agues , or encouragmg remarKs are a so 

insufficient. 

Conversely, in Canterbury Clerical Workers IUOW v Dacre & Son [1987] 

NZILR 873 the Labour Court was of the opinion that a statement that the employer 

would review the employee's situation at the end of the week was sufficient warning, 

because during this time the employee would be given an opportunity to improve. 

Where a warning procedure exists in the employment contract and the employer 

ignores it, an otherwise justifiable dismissal will be rendered unjustifiable. The reason 

for this is because employers are bound by the terms of their employment contracts.349 

Accordingly, in Northern Industrial District United Storemen JUOW v Rex 

Consolidated Ltd [1979] ACJ 351 Williamson J held: 

The existence of this agreement [among other aspects, in this context written 
warnings] was known to Mr Finn [the store manager] and he had read its terms. 
He acknowledged that he was msty about the terms and had not followed the 
agreed procedures. We must therefore regard the dismissal as unjustified in these
circumstances. 

Further, there must be a reasonable time between the warning and the relevant 

dismissal. 

3-4 6 Roderique vPortFM Ltd[I99IJ3 ERNZ 825 

3-47 Pascoe vCovicMotorsLtd [1994] 2 ERNZ 152 

3,4s Slater (tla Carpel North) v Smith [1994] 1 ERNZ 869 

3-4 9 PG, [4.6], 4-13 et seq. 
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Chiefly in disciplinary and performance cases, therefore, the employee must show 

improvement, or the employer has the duty to provide appropriate training and 

support respectively350, and a period of only seven and a half hours has been held to 

be too short351, whereas a period of 10 days has been held to be sufficient.352 

Moreover, neither may the time that has elapsed be unduly long353 , nor the 

. b . d 354 warnmg e expire . 

Further, the reason which precipitated the dismissal must refer to a similar kind of 

reason as that which provided the basis for the warning. Accordingly, in Auckland 

Hotel Employees JUOW v Auckland Travelodge Hotel [1980] ACJ 387 a written 

warning regarding abruptness, inefficiency, and a poor relationship with other staff 

was discounted, because the dismissal followed an unrelated complaint. 

How many warnings the employer must give before he dismisses the employee 

concerned may depend on the reasonableness and gravity of the incident. ,h.,._ typical 

warning procedure included in the employment contract in regard to disciplinary 

incidents is to establish a written or oral warning for a first offence, a final warning or 

reprimand for a second offence (including the announcement of dismissal for a further 

misbehaviour), and on a third offence occurring, dismissal of the employee.355 

Exceptionally, in some cases, the courts hold dismissal without warning to be 

justified. 

3.SO PG, [4.23], 4-58 

m Canterbu,yHotelJUOWv Walker [1981] ACJ 57 

m Wellington Clerical etc Workers JUOW v Taylor [ 1984] ACJ 785 

m see, for example, Northern Hotel etc IUOW v Whangarei RSA Club (Inc) [1988] NZILR 1059, where the warning was 

'exhausted' by the passage of time 

3.S-1 see NZ Woollen Workers JUOWv Christchurch Carpet Yarns Ltd [1989] 2 NZILR 14 

m PG, [4.25], 4-61 
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In a rare reversion to common law principles, the Arbitration Court upheld 

summary dismissal because the worker's conduct was 'destructive of the contract of 

service' .356 

Another exceptional example is NZ Labourers etc IUOW v Tauranga City 

Council [1985] ACJ 720. There, the Arbitration Court was of the opinion that for 

senior employees, e.g. supervisors, a warning against disobedience may sometimes be 

unnecessary where threat to their jobs is self-evident. 

3.2.4.3. Warnings as to dismissal in trial or probationary periods 

Less stringent requirements apply in the case of any employee on trial or 

probation in the case of an ordinary dismissal, but ' [ e ]very employee, particularly one 

on probation, is entitled to fair warning that their employment is in jeopardy' .357 

In Nelson Air Ltd v New Zealand Air Line Pilots Assn IUOW [1994] 2 ERNZ 

665, at p 669 the Court of Appeal commented where the employer dismissed the 

employee during a probationary period as follows: 

The requirements of that obligation will vary from case to case. Every probationer 
may be taken to realise that being on trial he or she will be under close and critical 
assessment and that permanent employment will be assured only if the employer's 
standards are met. The employer for its part may not be simply a critical observer, 
but must be ready to point out shortcomings, to advise about any necessary 
improvement and to warn of the likely consequences if its expectations are not 
met. Because the objective is always that the trial will be a success, not a failure, 
both parties must contribute to its attainment. If it becomes apparent to the 
employer, judging fairly and reasonably, that the trial is not a success, the employee 
is entitled to fair warning before the end of the probationary period that the 
employment will then be coming to an end. 

356 PG, [4.25], 4-61 

m Nelson Air Ltd v New Zealand Air Line Pilots Assn IUOW [1994] 2 ERNZ 665, 666 
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3.2.4.4. Warning in relation to the three grounds of dismissal 

The very nature of the three different grounds of dismissal requires modifications 

to the requirements in regard to a warning. 

3.2.4.4.1. Misbehaviour and incapacity 

In both ·cases, a warning is required which draws the attention of the employee 

concerned to the danger of dismissal.358 

Beyond that requirement, which is based on the nature of misbehaviour and 

incapacity, in Trotter v Telecom Corp of New Zealand Ltd [1993] 2 ERNZ 659 at p 

681 the Employment Court set out the above number of criteria for the issuing of 

warnings in regard to the fairness of a dismissal for a unsatisfactory work performance 

where the employment contract is silent.359 

3.2.4.4.2. Illness 

In most of the illness cases a warning m the common sense seems to be 

inappropriate.360 An employee cannot be warned into recovery, but it may be 

appropriate to warn an employee of impending dismissal should their health condition 

not improve so as to enable them to discuss the issue and to obtain a medical 

certificate. 361 

358 PG, [4.20], 4-52 

m see above pp 69 • 69 

360 Wilson v Sleepyhead Manufacturing Co Ltd [1992] 3 ERNZ 614 (ET), 619 

361 see Paykel Ltd v Morton [1994] 1 ERNZ 875, there Colgan J suggested that a cut-off point should have been nominated and 

made known to the employee with a reasonable period of advance notice; see also Northern Hotel etc JUOW Southern Pacific 

Hotel Corp (tla Auckland Travelodge) [1990) 2 NZILR 918 (notice that continued absence might jeopardis¢ position 

necessary in that case) 
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3.2.4.4.3. Redundancy and economic reasons 

Although in most of the cases dismissal is unavoidable, the implied term of trust 

and confidence requires a warning whenever possible. 362 

3.2.5. Final remark 

Until the employer has fulfilled those minimum requirements of natural justice, 

they cannot make a decision to dismiss the employee concerned. 

In this context, the employer has to pay attention so that their failure to disclose 

the reasons for decision or their misrepresentation does not lead to procedural 

unfairness in the dismissal.363 

Additionally, the courts and academic commentators have developed subordinate 

elements of procedurai fairness which may be taken into account in single cases, such 

as the issues of disparity of treatment between employees and the severity of the 

penalty inflicted.364 

362 see, for example, Nathan Finance Ltd v Brooks, unreported, Palmer J, 26/8/93, CEC 44/93; New Zealand Nurses Union v Air 

New Zealand Ltd [1992] 3 ER.t~Z 549; (these cases are redundancy cases but nothing can be seen to prevent the application of 

the principle of the implied term of trust and confidence by analogy to dismissals of'economic reasons') 

363 PG, [4.16], 4--47 

36-1 PG, [4.4], 4-10 
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Subdivision 2: German law 

The preconditions for the complaint of unfair dismissal are more complicated in 

German law than in New Zealand law. 

For a proper dismissal, compliance with many details which are stated under 

different German Acts, is necessary. Those details must be completely on hand, 

otherwise the dismissal is not orderly. 

The term 'unjustifiable' dismissal is too narrow in German Law; it is possible that 

social unjustified dismissal of an employee is valid, if the employee fails to lodge 

action against it under § 4 sentence 1 Kundigungsschutzgesetz365 (= Dismissal 

Protection Act), if no other grounds of invalidity both within the Labour Law Acts 

and within other German Codes do not prevent the dismissal. 

I. Definition of the term 'dismissal' 

'Dismissal is a unilateral act requiring communication. It finishes the employment 

contract for the future'. 366 

II. Protection against dismissal upon notice 

It must be noted that an employer may terminate the employment upon notice by 

operation of law directly in regard to employment which is agreed for an 

indeterminate time (permanent employment). 

36.l abbreviation: KSchG 

366 Casebook ArbeitsR, p 123; Zollner/Loritz, p 244 
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Where employment is agreed for a determinate time (temporary work), in 

general, only summary dismissal is possible. However, the parties to a temporary 

work employment contract may individually agree in their contract that the 

employment may be terminated by dismissal upon notice by operation of law 

indirectly.367 

1. General protection against the validity of dismissal upon notice 

Before the sources of protection against dismissal upon notice are considered, 

there are general principles which are relevant to the validity of dismissal. 

1. 1. Declaration of dismissal in due form 

At first, the declaration of dismissal in due form consists of different important 

components: the form of dismissal, the party absolutely entitled, the receipt of the 

declaration, and the date of dismissal. 

1.1.1. The form of dismissal 

The employer may terminate the employment contract either by parol declaration 

or by written declaration. 

A written declaration is necessary where it is governed under a regulation of an 

Act, e.g. a seaman's employment contract has to be terminated by written declaration 

under § 62 I Sailors Act, or where the parties have made an individual agreement in 

the employment contract. 

367 Zollner/Loritz, p 248 
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1. 1. 2. The party absolutely entitled 

The person who is absolutely entitled to determine the employment contract on 

the employer's side is either the employer itself or their authorised representative. 

1.1.3. Receipt of the declaration of dismissal 

The employee must receive the unilateral act requiring communication ( § 130 

Biirgerliches Gesetzbuch368 = Civil Code). 

There are three possibilities for the receipt: 

the employer or its authorised representative 

- may tell the employee its dismissal directly and personally 

- may hand over to the employee the dismissal by a letter personally, or 

- may send the employee the letter of dismissal by post. 

1. 1. 4. Date of dismissal 

The employee may be dismissed at any time from the moment of the conclusion 

of the employment contract. 

Before commencement of work the employment relationship may be terminated 

by dismissal. 

The Federal Labour Court stated in BAG NJW [1965] 171369 that '[s]uch an 

early dismissal is in the interest of the terminated party to get enough time to make 

necessary arrangements'. 

368 abbreviation: BOB 

369 abbreviations: BAG = Bundesarbeitsgerichl = Federal Labour Court; NJW = Neueste Juristische Wochenzeitschrift = Lattest 

Law Periodical 
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Further, there are some statutory and contractual limitations which must be 

observed. 

The following requirements are examined automatically by the courts at the 

beginning of each proceeding as to dismissal upon notice. If they are not completely 

fulfilled, the dismissal is invalid without any further detailed analysis whether the 

dismissal would be (socially) justified or not. 

1.2. 1. Infringement of statutory prohibitions 

Under § 134 BGB it is stated that the dismissal is invalid where it contravenes a 

statutory prohibition. Statutory regulations which prohibit or exclude dismissal exist 

for different groups of employees in special need of protection, e.g. disabled persons 

or pregnant women. 

§ 15 Schwerbehindertengesetz370 (= Disabled Persons Act) establishes that the 

dismissal of a disabled person by the employer requires the previous consent of the 

head office for public assistance on the condition that the disabled employee was 

employed in the employer's employment during the previous six months ( § 20 I 

number 1 SchwbG). 

Under § 18 Bundeserziehungsgeldgesetz371(= Federal Education Act) it is stated 

that the employer is not allowed to dismiss a pregnant woman from the time she asks 

for education leave, or at least six weeks before the commencement of the education 

leave respectively, and during the period of education leave.372 

370 abbreviation: SchwbG 

371 abbreviation: BErzGG 

372 exposition see below in main part JI, division 1 of the thesis 
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1.2.2. Infringement of Constitutional Law 

Within§ 134 BGB attention must be paid to Constitutional Law. 

Where an employer determines the employment contract of an employee who 

lives in a de facto relationship or is married with a divorced partner, and the employer 

gives as explanation that this way of living offends its moral principles, the dismissal 

contravenes article 6 I Grundgesetz373 (= Constitutional Law). (Art. 6 I GG governs 

the protection of matrimony and family.) 

1.2.3. Violation of boni mores 

The dismissal of an employee may be void because of the violation of boni mores 

under§ 138 BGB. 

Violation ofboni mores is defined as an offence against the moral principles of aii 

people who think fairly and justly. Fair and just in this sense are of a very wide 

meaning and difficult to delimit, and the task of the Labour Court is to interpret these 

terms. 

Accordingly, under the unchanged line of case law of the Federal Labour Court, 

violation of boni mores as to dismissal exists where the employer determines the 

employee because of a nefarious motive, such as vindictiveness and retaliation.374 

Further, violation of boni mores in regard to dismissal also exists where the 

dismissal happens because of other reasons than nefarious motives375, for example, 

because of an employee's AIDS infection. 

m 1. abbreviation: 00 

2. Casebook ArbeitsR, p 129 

m Casebook ArbeitsR, p 129 

375 BAG NZA (1988] 18; abbreviations: NZA = Neueste Zeitschrifl fiir Arbeitsrecht (Updated Law Periodical for Labour Law) 
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Nevertheless, the following example shows that each case has to be decided on 

its own merits: 

The Federal Labour Court had to judge the claim of an AIDS infected employee 

who had been dismissed. 

The factual situation was that the AIDS infected person had undertaken an 

unsuccessful attempt at suicide and had been unable to work for a very long period of 

time. The employee was dismissed because of this time off work, not because of its 

AIDS infection. 

The Federal Labour Court judged the motivation of the employer concerning the 

dismissal of its employee not in violation of boni mores. Dismissal because of long 

inability to work is a justified reason for termination. 376 

1.2.4. Contrary.to the rule of good faith 

The dismissal must not be in breach of good faith ( § 242 BGB). 

The phrase contrary to the rule of good faith has a very broad scope and the task 

of the courts is to interpret this term on the merits of each single case. Within this 

thesis it is not intended to give an exposition of the phrase 'good faith'. 

However, many German commentaries are occupied with this topic and would 

provide material for several theses. 

376 Casebook, ArbeitsR, p 129 
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1.2.5. Infringement of the limitations of dismissal made by an individual contractual 
agreement 

Within labour law exists contractual liberty. 

Accordingly, the parties to the employment contract can make a special 

contractual agreement concerning limitations of dismissal. Such contractual 

limitations of dismissal are possible concerning termination, subject to the legal or 

contractual period of notice, but not concerning summary dismissal. 

Limitations of dismissal made by contractual agreement are conceivable where, 

for example, the service is agreed as lifetime work.377 

1.2.6. Infringement of the limitation of dismissal by collective bargaining contracts 

Unions and the management of a company may agree to collective bargaining 

contracts. 

Employees with the status of civil servants cannot be dismissed ( § 53 III 

Bundes-Angestellten-Tarifvertrag378 = Collective Bargaining Contract for Federal 

Employees). 379 

Where the dismissal of an employee is contrary to the agreement of the collective 

bargaining contract, the dismissal is void under § 134 BGB because of the peremptory 

effect ( § 4 I Tarifvertragsgesetz380 = Collective Bargaining Contracts Act) of the 

collective bargaining contract. 

377 Casebook ArbeitsR. p 130 

371 abbreviation: BAT 

379 BAG NZA [1988] 877 

380 abbreviation: TVG 
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It is worth mentioning that managerial employees do not fall within the terms of 

the Employees' Representation Act. Concerning them § 31 

SprecherausschuI3gesetz385 (= Representative Committee of Executive Employees 

Act) applies mutatis mutandis. 

Further, concerning employees in the civil service §§ 72, 79 Bundespersonalver

tretungsgesetz386 (= Federal Civil Service Act) apply mutatis mutandis. 

2. Protection against socially unh1stified dismissal under the Dismissal Protection 
Act 

Generally, only dismissal upon notice comes within the scope of the Dismissal 

Protection Act. Exceptional regulations for summary dismissal are presented within its 

exposition. 

Concerning the validity of dismissals upon notice under the Dismissal Protection 

Act, some preconditions must be fulfilled. 

2.1. Preconditions concerning the operation of the Dismissal Protection Act as such 

The preconditions concerning the operation of the Dismissal Protection Act are 

governed under § 1 I KSchG and § 23 KSchG. 

At first, there are some preconditions for the application of the Dismissal 

Protection Act. 

The employee must be a person in dependent employment. This term encloses 

employees in both full-time and part-time jobs ( § 1 I KSchG). · 

m abbreviation: SprAuG 

386 abbreviation: BPeraVG 
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Further, the Dismissal Protection Act is only applicable to employees, who, at the 

date of dismissal, will have been in the employment of the same employer for the 

immediate preceding six months: § 1 I KSchG, for at least 10 hours in each week: 

§ 23 I 3 KSchG. 

Moreover, for the application of the Dismissal Protection Act, the employer must 

employ at least 11 employees: § 23 II 2 KSchG. 

It is worth mentioning that § 14 II 1 KSchG extends the provisions of§§ 1, 2 and 

4 - 13 KSchG to managerial staff; and § 23 KSchG extends the provisions of§§ 1 -

22 KSchG to employees in the civil service. 

2.2. Preconditions concerning socially unjustified dismissal: § 111, III K.SchG 

The Dismissal Protection Act distinguishes between so-called positive grounds of 

dismissal under § 1 II KSchG and so-called negative grounds of dismissal under § 1 

IIIKSchG. 

Positive grounds socially justify dismissal. 

Negative grounds may state the dismissal to be socially unjustified, even though 

the positive grounds, which may justify the relevant dismissal, exist. 387 

2.2.1. Positive' grounds of dismissal 

The different grounds which justify dismissal are governed under § 1 II 1 KSchG. 

Three different grounds are named: 

- business structure related dismissal; 

- dismissal because of misbehaviour; and 

387 Ullner/Loritz. p 264 
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- dismissal due to reasons which are personal to the individual 

2.2.1.1. Business structure related dismissal 

Dismissal may be justified where there are serious business related circumstances 

which prevent the continuation of the employee's employment in the employer's 

business. 

On that ground for dismissal,· the employee cannot exert any influence. The 

reason which may justify dismissal arises in the sphere of the employer. 

There are diverse grounds of dismissal in that category of business structure 

related dismissal, so that it is necessary to systematise and to specify the different 

grounds. 

In order to do this, the Federal Labour Court has elaborated the principles as 

follows:388 

Business related circumstances can result from internal reasons such as 
rationalisation measures of the employer, reorganisation or limitation of the output. 
Further, they may result from external reasons, for example, the lack of orders. 
Business related circumstances must be serious so that the dismissal of the 
employee is unavoidable. That precondition is fulfilled where the dismissal is the 
consequence of the reasons which lead to business related circumstances. For 
example, the lack of orders may justify dismissal where the effect is that there is no 
more work for the individual employee. . . . By the analysis of the employer's 
motives, the courts have not to ask whether the dismissal was necessary and 
expedient, but whether it is obvious to be not subjective, unreasonable or arbitrary. 

388 BAG NZA [1987] 776 
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2.2.1.2. Dismissal because of misbehaviour (including the description of the method 
of analysis) 

Within this subdivision the reason which may justify dismissal anses m the 

employee's sphere ofinfluence. 

The Dismissal Protection Act gives no clue as to how to determine the reasons 

which may justify dismissal on the ground of misbehaviour. 

Therefore, the Federal Labour Court has elaborated the principles by means of 

previous cases. In an unchanged line of case law the courts use a three step method to 

analyse whether dismissal because of the employee's misbehaviour is justified. 

(i) Conceivable reasons of misbehaviour which may justify dismissal in general 

There must exist a reason which may justify dismissal. To determine the 

empioyee's misbehaviour the employment relationship is divided into four groups: 

The employment relationship can be affected in the field of performance, in the 

field of comradeship between the employees, in the field of trust, and in the so-called 

field within the business or enterprise in an abstract sense. 

To illustrate those areas some examples are given below: 

The employment relationship can be affected in the field of performance when the 

employee does not discharge contractual obligations, e.g. the employee does not start 

his or her working day in time repeatedly, or he or she extends his or her breaks, or 

leaves or stays away from work without (sufficient) excuse.389 

In the field of comradeship between the employees, the employment relationship 

is affected where, for example, an employee leads harassment against a co-worker, or 

he or she spreads false rumours against a fellow-worker. 

389 BAG NZA [1991) 557 
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The employment relationship is affected in the field of trust where an employee 

steals employers' goods or removes or possesses unauthorised employers' property. 

Finally, the employee affects the employment relationship in the business or 

enterprise in an abstract sense where, for example, it distributes right-wing extremist 

leaflets to co-workers and managerial staff on the employers' premises. 

In all those areas the employee's misbehaviour contravenes contractual 

obligations. The views of the legal authorities differ as to each single issue. 

There is some dispute whether misbehaviour outside the workplace, such as the 

consumption of cannabis in the employee's spare-time, should also justify dismissal. 

One view tends to justification390, the contrary one does not391 • 

Notwithstanding this, the question is dependent on the merits of each case. 

An example where misbehaviour outside the workplace justifies dismissal is a 

case where an employee repeatedly has high amounts of private undischarged debt 

and his creditors garnish the employee's wages permanently to get their money back. 

Because of the overstraining of the employer's accounts department, the employees' 

dismissal was held justified. 392 

Further, the employee's misbehaviour must be culpable. 393 

390 Casebook, ArbeitsR, p 148 

391 Zollner/Loritz, p 261 

391 Zollner/Loritz, p 261 

393 Casebook, ArbeitsR, p 148 
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Moreover, the reason which may justify dismissal must be evaluated m an 

b. . b' . l 394 o ~ective sense, not su ~ectlve y. 

Ultimately, the limited possibility to dismiss the employee justifiably on the basis 

of suspicion exists. 

There, the employer has to prove whether 'the suspicion of the employee's 

misbehaviour, or misbehaviour in violation of the contract respectively, destroyed its 

confidence which would be necessary for a future employment relationship' .395 

However, justified dismissal on the basis of suspicion, occurs mainly within 

sumrnary dismissal. 396 

The information shall soon be given that misbehaviour which justifies dismissal 

does not have to be of such a serious intensity that it may be classified as significant 

ground which justifies summary dismissal.397 Otherwise the existence of summary 

dismissal would be meaningless.398 

It is stressed again that summary dismissal does not come under the scope of the 

Dismissal Protection Act. 

Notwithstanding, the employee's misbehaviour concerning dismissal upon notice 

has to be substantial.399 

35>4 BAG NZA [1986] 677 

m BAG NZA (1986] 677 

396 Casebook, ArbeitsR. p 148 

397 exposition of sununary dismil&l see below pp 147 • 157 

391 Z<'lllner/Loritz, p 261 

399 ibid 
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(ii) Observance of the principle of reasonableness 

The principle of reasonableness requires the observance of a so-called 'negative 

prognosis', as well as the analysis whether under the principle of 'ultima ratio' more 

lenient means short of dismissal may be available. 

In BAG NZA [1989] 633 the Court stated on pp 634 - 635 that 

the employer can only give well-founded arguments for the existence of a negative 
prognosis where it can explain sufficiently and convincingly that the employee will 
affect the employment relationship also in future times. Normally, that precondition 
exists where the employee continues his misbehaviour after a warning notice. 

It is worth-mentioning in this context that the view of a minority in the literature 

does not require the observance of the negative prognosis. 400 

A more lenient means of dismissal is considered to be, for example, a warning 

notice or the transfer of the employee to another department.401 

(iii) Weighing of interests 

Within the weighing of interests, the employers' interest concernmg the 

termination of the employee's employment and the employees' interest to keep his or 

her employment have to be compared. 

By considering that step, points of view are, for example, the gravity of the 

employee's fault (intention or negligence), the repetition of the employee's 

misconduct, the prognosis of the continuance of repetition, and the intensity of the 

disadvantage for the employer's business, and/ or enterprise respectively.402 

•oo Zollner/Loritz., p 262 

"°1 BAG NJW [1983] 700 

-IOl Casebook. ArbeitsR, p 151 
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As a measure the courts often consider whether the dismissal seems to be fair and 

reasonable, and whether a reasonable employer would dismiss the employee because 

of the particular event. 403 

2.2.1.3. Dismissal due to reasons which are personal to the individual 

Finally, dismissal may be justified due to reasons which are personal to the 

individual. 

The difference between dismissal because of misbehaviour and dismissal due to 

reasons which are personal to the individual is that the latter one refers to 

circumstances and events which cannot be influenced by the employee. 

Therefore, that ground of dismissal drops the requirement of the warning notice, 

which precedes in the case of dismissal because of misbehaviour. 404 

2.2.1.3.l. Description of the method of analysis 

The preconditions as to justified dismissal due to reasons which are personal to 

the individual are also not defined in the Dismissal Protection Act. 

For that category, the Federal Labour Court has developed principles which have 

to be observed, and therefore, the courts use an unchanged line of case law which 

developed the three step method as follows. 

••3 Z3llner/Loritz, p 262 

• 04 see above pp 129 - 133 
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(i) Conceivable reasons which may justify dismissal in general 

Events arising in the employees' sphere may only justify that category of 

dismissal if the employment relationship between the two parties or the business itself 

is affected unfavourably. 

To be considered as possible reasons which may justify dismissal are for example: 

illness, eligibility, the professional driver employee's loss of his or her driving licence, 

loss of the foreign employee's permission to be legally employed in the Federal 

Republic of Germany. The two main reasons are illness and eligibility. 

By the means of illness the principles developed by the Federal Labour Court 

shall be presented. 

Illness as such has to affect the employers' interests to keep on running its 

business without substantial unfavourable complications. 405 

As a result, it is irrelevant whether the employee does not appear in his 

workplace because of frequent short periods of illness or of one very long lasting 

period of illness. Repeated short periods of illness, for example, may easily lead to 

disturbances concerning the output target, such as loss of production or drop of 

production. The output target may also be negatively affected because of the breaking 

in of a substitute employee, or overload of the remained staff. 406 

Such disturbances may justify dismissal only if the employer cannot prevent them 

by inducing interim actions (for example, the employee could employ permanently a 

so-called 'jumper' employee who is familiar with different areas of operation in the 

employer's business and therefore could be occupied short-term in many different 

workplaces depending on the need).407 

"°' Casebook, ArbeitsR, p 152 

"°° Casebook, ArbeitsR, p 152 

"°7 Casebook, ArbeitsR, p 152 
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If the employer does not prevent the disturbances by such interim actions (e.g. its 

business capacity is not big enough) its operational interests are affected 

unfavourably. 

To constitute a reason for justified dismissal, the disturbances must also have 

affected its business interests substantially. That requirement is fulfilled where, for 

example, the employer has to grant extraordinarily high sick pay.408 

(ii) Observance of the principle of reasonableness 

Just as in the category of dismissal because of misbehaviour, the category of 

dismissal due to reasons which are personal to the individual also requires the 

observance of the 'negative prognosis' as well as the analysis whether more lenient 

means short of dismissal might be available. 409 

The negative prognosis refers to the employee's physical condition in foture. If it 

is foreseeable that the employee will burden the employer's employment with illness 

continuously in the future, then the dismissal is reasonable. 

Moreover, more lenient means short of dismissal must not be available (so-called 

'principle of ultima ratio). 

Therefore, again the employer has to make observations about further interim 

actions which he could take into consideration, e.g. to employ an employee on the 

basis of temporary assistance whom it could call to help out whenever it is necessary. 

408 Zollner/Loritz, p 262; some infonnation in addition: The Remuneration Act grants the employee the continuation of wage 

payments during sickness and on public holidays. § 3 Entgeltfortzahlungsgesetz (Remun~tion Act) provides each employee 

during a faultless period of sickness sick pay up to six till twelve weeks in the full amount of his or her wage. Depending on the 

individual employee's earnings sick pay could increase to a extraordinary high amount which may be not reasonable in the 

single case. 

409 Casebook. ArbeitsR, p 151 
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The problem in this context is how to find such a flexible worker without the 

need of a constant income. 

Therefore, in Germany it is not uncommon for an employer to conclude a 

contract with a so-called temporary workers company that employs permanently 

persons of different occupational groups and that can provide a competent person in 

the pertinent occupational group at its disposal at any time. If such a solution is not 

possible, e.g. the required occupational group in the business concerned 1s 

uncommon, then the dismissal of the ill employee is the most lenient means. 

(iii) Weighing of interests 

As already known from the previous category, the employer's interest concerning 

the termination of the employee's employment, and the employee's interest to keep its 

employment must be compared. 

The consideration of sick pay is an important criterion, but the decisive criterion 

is that of the above-mentioned disturbance related to the output target, which the 

employees' illness involves.410 

From the weighing of interests, it must appear that it is no longer acceptable to 

expect from the employer that it continues the employment relationship.411 

•lo Casebook, ArbeitsR, p 153 

m Zllllner/Loritz, p 262 
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2.2.1.3.2. Case example 

In BAG NZA [1985] 215 the Federal Labour Court had to judge a case dealing 

with the classification eligibility. 

The factual situation was as follows: A female teacher was employed at a school 

which was managed by monks, the order being a Catholic one. After some years of 

employment, the employee got married to her divorced partner. For that reason she 

was dismissed. The employee took action against unfair dismissal under § 4 KSchG. 

The Court held the employee's dismissal was justified. In its legal finding the 

Court stated that the marriage with a divorced man contravenes in a grave way the 

principle that marriage should be indissoluble. The principle that marriage should be 

indissoluble still belongs to the essential principles of the Catholic Church, and has 

been confirmed again in the latest Church Act 1983, the so-called Codex Juris 

Canonici 1983. That Act has to be observed by the courts. 

2.2.1.4. Warning 

As briefly mentioned above, an oral or written warning is required in the case of 

dismissal because of misbehaviour. 

The warning must: 

- inform the employee that he or she is getting a warning because of his or her 

misbehaviour; 

- warn the employee to avoid similar .misbehaviour in the future; and 

- announce imminent dismissal in the case of repetition 
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2.2.2. 'Negative' grounds of dismissal 

Although the dismissal is socially justified under § 1 II 1 KSchG, when positive 

grounds exist, nevertheless, the dismissal may be socially unjustified because of the 

negative grounds. 

Negative grounds are: 

- to contravene the guideline under § 95 BetrVG: § 1 II 2 number 1 letter a KSchG 

( concerning the private sector) and § 1 II 2 number 2 letter a KSchG ( concerning the 

state sector) 

- the impossibility of continuing the employee's employment: § 1 II 2 number 1 

letter b KSchG ( concerning the private sector) and § 1 II 2 number 2 letter b 

( concerning the state sector) 

- concerning business structure related dismissal ( and only there) where the employer 

has not, or not sufficiently, considered social points of view regarding 

the person who has been dismissed: § 1 III KSchG 

2.2.2.1. Contravention of guiding principles under§ 95 KSchG 

The meaning of§ 95 BetrVG has already been presented.412 

§ 1 II 2 number 1 letter a KSchG, and § 1 II 2 number 2 letter a KSchG, in 

connection with§ 95 BetrVG, establish that the dismissal is socially unjustified where 

the employer contravenes the guiding principles concerning dismissal. 

2.2.2.2. The impossibility of continuing the employee in its employment 

The serious business related circumstances must ( as already mentioned above) 

prevent the continuation of the employee's employment in the employer's business. 

412 see above pp 123 -124 
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§ I II 2 number I letter b KSchG (concerning the private sector) and § I II 2 

number 2 letter b KSchG ( concerning the state sector) extend the way the dismissal is 

socially unjustified where the possibility exists of keeping the employee occupied on 

another workplace in the same firm or in another firm of the enterprise. 

2. 2. 2. 3. No, or insufficient, observation of social points of view by the employer's 

consideration of the dismissal of the individual employee in the case of 

business structure related dismissal 

By terminating the employment of an employee by business structure related 

dismissal, the employer has to make a so-called social choice. 

The aim of the duty to observe social points of view, is to consider whether the 

employee, whose employment will be terminated, might get along without being 

employed in the employer's business. 

§ I III I KSchG names three social points which the employer has to observe by 

his or her decision to dismiss the individual employee in regard to business structure 

related dismissal. 

The three social points are: - the duration of the employee's employment; 

- the age of the employee concerned; and 
• 

- the employee's maintenance obligation. 

It shall be emphasised that· within the three social points, the employer has to 

make a so-called vertical comparison between its employees. 

This means the employer must only compare the social data of the individual 

employee with the social data of all employees of equal status. A horizontal 

comparison between the social data of superior and subordinate employees ( e.g. 

master - apprentice), must never be made. 
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Those employees whose continuation of employment is in the business' best 

interest and advantage, because of their extraordinary skills, are not to be included in 

the comparison made under § 1 III 1 KSchG: § 1 III 2 KSchG. 

2.2.3. The special case of the so-called 'dismissal because of internal operational or 

external pressure' 

It may occur that employees put pressure on their employer to terminate the 

employment of a fellow-worker. Sometimes it may occur that the employer must bend 

to its employees' will. 

The question then arises whether such a dismissal is socially justified. To answer 

that question, the Federal Labour Court has elaborated some principles. 

In BAG NZA [1987] 21 the Federal Labour Court stated at p 22: 

Dismissal because of internal operational pressure, is dismissal where employees 
demand that the employer, by threatening with disadvantages regarding its 
business, to terminate the employment of a co-worker. 

Two areas of difficulty are to be distinguished in such a case: 

The demand of the employees may be justified objectively because of the fellow

workers' misbehaviour or reasons which are personal to the employee. The employer 

then has to terminate the employment of the fellow-worker concerned. 

Otherwise, when the dismissal is not justified objectively, the employer has to 

terminate the fellow-workers' employment by business structure related dismissal. 

However, within this special requirements have to be observed. The employer 

must not acquiesce to the employees demand not to intervene. Because of their 

contractual duty in respect of care. and supervision, the employer has to protect the 

fellow-worker concerned by trying everything one may expect from a fair and 
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reasonable employer to prevent the realisation of the threat of the other employees, 

while continuing the fellow-workers employment. Only if the employees make, for 

example, a strike notice or a mass dismissal notice, the employer may comply with 

their demand, if their business is going to suffer grave economic loss. The dismissal of 

the fellow-worker concerned will then be socially justified. Therefore the precondition 

is that the dismissal is the employer's sole chance to prevent grave economic loss. 

Those principles also apply where clients of the employer require an employee's 

dismissal in threatening the tennination of their trade relations to the employer's 

business (=dismissal because of external pressure). 

2.2.4. Relevance of the legal grounds of strikes and lockouts 

The legal grounds of strikes and lockouts are not ruled by statute. They are 

solely developed by adjudication of previous cases. The developed principles apply to 

future cases. 

Generally, the employees' participation in lawful as well as in unlawful strikes is 

no reason for both dismissal upon notice413, and summary dismissal414• During any 

strike, the employment relationships are suspended and revive after the end of the 

strike.415 

There is one exception, however. The employer may terminate the striker's 

employment by dismissal upon notice because of business structure related reasons. 

This is permitted where the single strike lasts a very long time, and the consequences 

are grave economic disturbances to the employer's business.416 

413 Casebook, ArbeitsR. p 255 

414 BAG NJW [1955] 882, 884 

415 BAG NZA (1988] 886 

416 Casebook, ArbeitsR, p 255 
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An employer's lockout never terminates the employees' employment, but 

suspends the employment relationships. 417 

2. 2. 5. The right to use the complaint of unfair dismissal 

When an employee wishes to make a complaint of unfair dismissal upon notice 

under the grounds of the Dismissal Protection Act, he or she must bring a declaratory 

action under § 4 sentence 1 KSchG. 

Under the wording of that provision the preconditions for that complaint are: 

If the employee wants to assert that the dismissal is socially unjustified [under the 
grounds of the Dismissal Protection Act] then it must, within three weeks after the 
receipt of the declaration of its dismissal, file a suit for a declaration at the 
Employment Court with the aim that the declaratory judgment is directed to held 
that his or her employment is not terminated by the relevant dismissal. 

Simultaneously however, it is of great importance to observe§ 13 III KSchG. 

Under that provision it is stated that § 4 KSchG does not apply where other grounds 

do not justify the dismissal. 

These other grounds are not enumerated in § 13 ID KSchG expressly, but can be 

derived from previous cases. 

Such other grounds which may not justify dismissal are, for example, the 

employers' valid rescission of the employment contract simultaneously with the 

employee's summary dismissal, or at least before the date of the Court's first oral 

hearing. 

417 Casebook, ArbeitsR, p 257 
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Another example is provided by§ 613 a IV 1 BGB. There, any kind of dismissal 

is unjustified where the employer has sold their business and the buyer continues the 

business under the old policy. Then, the new employer is not allowed to dismiss the 

old employer's employees, but has to continue to employ them. 

Against the other grounds, the plaintiff must bring the declaratory action under 

§ 256 I of the Code of Civil Procedure Act418 (= Zivilprozef3ordnung). 

In addition, § 7 KSchG establishes that the socially unjustified dismissal is valid 

ex tune where the terminated employee fails to bring the relevant declaratory action 

under the Dismissal Protection Act within the time limit. 419 

3. Subs;diaryprotection against unfair dismissal upon notice under§ 622 of the 
Civil Code 

Under § 622 BGB the Civil Code grants weaker protection against dismissal 

upon notice than the pertinent provisions in the Dismissal Protection Act. 

The protection against dismissal under § 622 BGB is subsidiary to the protection 

under the Dismissal Protection Act. § 622 BGB applies only if the regulations under 

the Dismissal Protection Act do not apply. 

That means that one or more unfulfilled preconditions of the pertinent Dismissal 

Protection Act regulations must prevent its application before one may fall back upon 

§ 622BGB. 

411 abbreviation: ZPO 

419 see § 4 sentence I KSchG: three week period, (or exceptionally under special circumstances under§§ .S and 6 KSchO some 

longer period may be allowed, respectively) 
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3.1. Preconditions of§ 622 BGB 

Unlike the policy of the Dismissal Protection Act, the subsidiary protection under 

§ 622 BGB does not require the existence of a reason for dismissal within the three 

different categories of grounds of dismissal. 

However, § 626 BGB also requires the fulfilment of the general principles.420 

In this context it is important to note that § 242 BGB (the rule of good faith421) 

does not extend the application of the Dismissal Protection Act to employees who do 

not directly fulfil the preconditions of that Act. 

In this context, the Federal Labour Court stated in BAG NZA [1989] 962 at p 

964 that, although it is hard to restrict the scope of § 242 BGB, employees who do 

not fall within the scope of the Dismissal Protection Act because of the failure of any 

precondition obtained, do not fall within the terms of the Dismissal Protection Act via 

§ 242 BGB. 

This is logical as the regulation under § 626 BGB would otherwise become 

meaningless. 

3.2. The right to use the complaint of unfair dismissal 

If the employee makes a complaint of unfair dismissal upon notice under § 622 

BGB, he or she must bring the declaratory action under§ 256 I ZPO. 

420 see exposition above pp 117 • 126 

•ll see above p 121 
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It is worth noting in this context that there is no time-limit to fill the suit. 

Theoretically, one may bring an action at any future time. In practice however, the 

courts dismiss the case when they deem the time between dismissal and the demand 

for relief as too long. 

4. Notice period as to dismissal upon notice both under the Dismissal Protection Act 

and under the Civil Code 

Both dismissal upon notice under the Dismissal Protection Act and dismissal 

upon notice under the Civil Code apply the notice period provided for in § 622 BGB. 

Generally, under § 622 BGB the employer may terminate the employment of an 

employee with a four week's notice. The effect is that the employment expires either 

on the 15th day of a month or at the end of a month. 

Notwithstanding this, the notice period is different where the employee has been 

employed in the employers' business or enterprise for least two years or longer: § 622 

II 1 BGB. 

Accordingly, under § 622 II 1 BGB the employee has to observe: 

- one month's notice to the end of a month where the employee has been employed 

for least two years; 

- two month's notice to the end of a month where the employee has been employed 

for least five years; 

- three month's notice to the end of a month where the employee has been employed 

for least eight years 

- four month's notice to the end of a month where the employee has been employed 

for least 10 years; 

- five month's notice to the end of a month where the employee has been employed 

for least 12 years; 

- six month's notice to the end of a month where the employee has been employed for 
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least 15 years; 

- seven month's notice to the end of a month where the employee has been employed 

at least 20 years. 

Under § 622 II 2 BGB, it is stated that in computing the time limit, the time an 

employee has been employed by the employer before he or she is turned 25 years old, 

is not to be considered. Thus, it may happen that an employee gets legally one 

months' notice at the age of 26, although he or she commenced his or her 

employment at the employers' business when aged 18 or younger. 

During trial periods (which must last not more than six months) the employer 

may give two months' notice: § 622 III BGB. 

Under § 622 IV 1 BGB notice periods may deviate from the provisions under § 

622 I - III BGB by a collective agreement. § 622 IV 1 BGB also applies to employers 

and employees who do not fall within the terms of a collective agreement, if they 

agreed that the provisions of a collective agreement shall apply between them: § 622 

IV2BGB. 

Within an individual agreement the parties to an employment contract may agree 

to a shorter notice period than the one provided for under § 622 I BGB only if: 

- the employee is a casual worker and employed for not more than three months: 

§ 622 V 1 number 1 BGB, or 

- the employer employs not more than 20 permanent workers and the normal notice 

period of the employee concerned would not exceed four weeks: § 622 V 1 number 

2 BGB. The parties to an employment contract may agree to a longer notice period 

than the one under § 622 I - _III BGB at any time: § 622 V 2 BGB. 
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III. Protection against summary dismissal 

Summary dismissal is admissible for both permanent employment and temporary 

work. Summary dismissal is governed in the Civil Code under§ 626 BGB. 

Generally, the provisions of the Dismissal Protection Act do not apply to 

d. · al 422 summary 1srruss . 

1. General principles 

Also concerning the validity of summary dismissal some preconditions must be 

fulfilled. 

1. 1. Declaration of dismissal in due fonn 

As the same provisions and principles apply (see point IL 1.) both dismissal upon 

notice and summary dismissal require the declaration of dismissal in due form. 

1.2. Statutory and contractual limitations which may lead to invalidity 

The infringement of statutory prohibitions (see point II. 1.2.1. ), the infringement 

of Constitutional Law (see point II. 1.2.2.), the violation of boni mores (see point II. 

1.2.3 .) and conduct contrary to the rule of good faith (see point IL 1.2.4.) are points 

of consideration.423 

422 exceptions see below p 154 

•23 Ullner/Loritz, p 275 
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It is worth noting in this context that, unlike dismissal upon notice where the 

courts examine the grounds which may lead to the invalidity of the individual 

dismissal automatically424 within the complaint of unfair dismissal, in a summary 

dismissal action the plaintiff has to file a separate suit when he or she wants the court 

to prove those grounds which may lead to invalidity.425 

That means, unlike dismissal upon notice, in regard to summary dismissal the 

observance of those above mentioned grounds which may lead to the invalidity of the 

individual dismissal are not included in the courts' examination the justification for the 

summary dismissal. 

In addition, in the case of summary dismissal the employer must grant the staff 

committee (if one exists in its business) an informal hearing: § 102 I BetrVG.426 In the 

case of summary dismissal, the staff committee must state its position in a written 

statement wi.thin a three day period (instead of the one week's period as to dismissal 

upon notice427): § 102 II BetrVG.428 

§ 102 III BetrVG429 never applies; thus, the staff committee cannot lodge a 

protest against summary dismissal. 

Consequently, § 102 V BetrVG (the complaint of the employee concerning the 

continuation of his or her employment during the proceedings till the Court will 

render judgment within the complaint of unfair dismissal430) also does not apply. 

m Ullner/1..oritz, p 245; Casebook, ArbeitsR, p 123 et seq. 

42.) Zollner/1..oritz, p 275 

426 see exposition in detail at pp 123 - 126 

mibid 

421 ibid 

m ibid 

430 ibid 
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Although the staff committee does not necessarily need to hear the employee 

before it makes its decision, in the case of the termination of employment based on a 

strong suspicion of an offence, a previous informal hearing of the employee is 

. d 431 require . 

In BAG NZA 1991, 468 the Court stated at p 469 that 

In the case of the termination of employment based on a strong suspicion of an 
offence the previous informal hearing of the employee is one of the preconditions 
for the validity of the dismissal [which the Court must observe within its 
examination automatically]. There, it belongs to the employer's duty to provide 
clarification, to give the employee concerned the opportunity for an explanation [ as 
to both the employer itself and the staff committee] ... .In such a case there is 
always the risk that the employee concerned must be given the opportunity to 
refute the suspicion... If the employer does culpably not observe its duty to 
provide clarification and terminated the employment because of the suspicion that 
the employee would have committed a criminal offence, or severe misbehaviour 
respectively, then summary dismissal is invalid. 

Finally, summary dismissal must never be limited by an individual contractual 

agreement, by a shop agreement, or by collective bargaining contracts.432 

The reason is the so-called 'imperative character' of§ 626 BGB. The policy 

behind § 626 BGB is that its precondition for termination of the employment because 

of a significant grouml33 has to be imperative to both contractual parties, and must 

not be limited by individual or collective agreements. 434 

Because of the imperative character of § 626 BGB there are particularities in 

regard to the observance of those points which may lead to the procedure being 

invalid. 435 

431 BAG NZA [1991] 468,469 

431 Ullner/Loritz, p 255 

433 exposition see below pp 150 • 152 

434 Ullner/Loritz, p 25 5 

435 see below pp 154 -157 



2. Preconditions of the protection against summary dismissal under§ 626 of the 

Civil Code 

The preconditions of summary dismissal are governed by § 626 BGB. 

2.1. The precondition of summary dismissal named under§ 626 I BGB 

(the so-called 'existence of a significant ground') 

150 

Under § 626 I BGB summary dismissal is justified when the employer terminated 

the employment because of a significant ground, and because of that significant 

ground it would be not reasonable to terminate the employment by dismissal upon 

notice. 

Such a comprehensive clause prevents an exhaustive list of grounds for dismissal. 

Every case must be considered on its own merits. 

Thus, it is difficult to delimit the situations which may be classified as significant 

grounds. 

Therefore the Federal Labour Court has developed a two step analysis: 

In the first step it has to be asked whether a certain event may be suitable to 

constitute a significant ground. 

In the second step, there must be an extensive weighing of interests to determine 

whether it would be reasonable for the employer to continue the employment by 

dismissal upon notice because of that significant ground.436 

~36 Casebook, ArbeitsR, p 162; ZOllner/Loritz, p 250 
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{i) Factual situation that may constitute a significant ground 

There must be an event which is suitable to constitute a significant ground. 

Therefore, the employee's misbehaviour must have impaired the employment 

relationship significantly, either in the field of performance, in the field of 

comradeship, or in the field oftrust.437 

Grave breaches of duty are considered as a significant ground. They need not 

necessarily be faulty. 

Normally, negligent impairment is insufficient. But, where the employee has a 

particular position of trust, for example, a pilot negligently does not inspect the 

plane's fuel before departure438, this negligent behaviour constitutes a significant 

ground for dismissal. 

The standard occurrence of the breach of duty constitutes wilful and knowing 

misbehaviour. 

Where an event is a singular breach of a duty, (dependent on the factual situation) 

it may not constitute a significant ground, but such events repeated might accumulate 

so as to become a significant ground. 439 

There are numerous possibilities which the courts may consider as significant 

grounds to justify dismissal in the single case. 

A short survey of previous cases shows that: assaults between co-workers440, 

437 Casebook, ArbeitsR, p 162; Zollner/Loritz, p 250; as to the exposition of these points of view, see descriptioo above at pp 129. 

130 

m Z6llner/Loritz, p 251 

419 Z61Iner/Loritz, p 251 

410 LAG Frankfurt NZA [1984] 1876 (abbreviation: LAG= Landesarbeitsgericht = Estate District Court) 



152 

abusive language directed to the employer 441 , an employee's petty theft442, not 

excused non-appearance in the work place after warning notice443 , to bring a gun to 

the workplace444, an employee's handwritten change of time on his or her time 

sheet445, an employee's not being on time frequently446, to be a spy employee447, 

summary dismissal of an employee because its co-employees put pressure on the 

employer448, are all examples where the courts have justified dismissal. 

Exceptionally, misbehaviour outside work may justify summary dismissal in the 

single case. 

In BAG NJW [1979] 332, for example, a professional driver got a warning 

notice by his employer on 12 January 1975 because he drove the employer's business 

car drunk during working hours. In May 1975, he then caused a traffic accident in his 

spare-time because he drove his private car drunk and lost his driving licence for 

seven months. The Court held the employee's summary dismissal to be justified. 

As the examples show, summary dismissal exists only in the fields of dismissal 

because of misbehaviour and dismissal due to reasons which are personal to the 

individual.449 There is no summary dismissal in the field of business structure related 

""1 LAG Frankfurt NZA [1984] 200 

""2 BAG NZA [1985] 91 

""' BAG DB [1984] 884 

"""BAG NJW [1995] 1339 

""'LAG Hamm DB [1986] 1338 (DB= Der Betireb = The Business Law Periodical) 

-H6 Ullner/Loritz, p 251 

""7 ArbG Berlin NZA [1991] 312 (ArbG = Arbeitsgericht= Labour Court) 

""8 see, for example, BAG NZA [1991] 468, there the nursing staff of a hospital demanded the employer dismiss the ward sister 

summarily, otherwise every single member of the nursing staff would resign 

449 Casebook, ArbeitsR, pp 163 • 164 
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dismissal however.450 

Finally, in the case of summary dismissal because of misbehaviour, a warning 

notice must generally be given by the employer before it terminates the employment. 

Exceptionally, a warning notice may be dispensable in the case of a very grave 

breach of duty. 451 

(ii) Weighing of interests 

Summary dismissal must constitute the last measure (ultima ratio) for the 

employer. 

That means that the employer is only allowed to terminate the employment by 

summary dismissal when there is no lenient alternative such as, for example, warning 

notice, transposition, change of the employment contract by mutual consent, or 

dismissal upon notice. 

Therefore, the employer has to compare extensively its interests in terminating 

the employment with the employees' interests in keeping his or her employment. 452 

Accordingly, the Federal Labour Court stated in BAG NZA 1985, 288: 

If a classification of one of the pertinent grounds of dismissal is suitable as such to 
justify dismissal, it is required under § 626 BGB to analyse whether the 
continuation of the employment would be reasonable for the employer by 
considering each single case on its own merits and by weighing up the interests of 
both parties to the employment contract. 

The Federal Labour Court examines whether it would be reasonable for the employer 

to terminate the dismissal upon notice. Then, the terminated employee would have 

time to look for new employment with the minimum financial loss. 

~'° Zllllner/Loritz, p 252 

m Casebook, ArbeitsR, p 163 

~'2 BAG NJW [1979) 332, 333 
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Besides, the employee has to take into consideration the nature and gravity of the 

employee's offence, its consequences, and the employee's fault. 

2. 2. The precondition of summary dismissal named under§ 626 II 1 BGB 

(the so-called 'declaration period of dismissal') 

Under § 626 IT 1 BGB it is stated that summary dismissal must be declared by the 

employer or its authorised representative after their representative has heard about the 

employee's offence within two weeks at the latest. 

The employer or their authorised representative must be sure about the existence 

of a significant ground under § 662 I BGB. 

Where the termination of employment is based on a strong suspicion of an 

offence, the suspicion is sufficient to justify dismissal. 453 

2. 3. The right to use the complaint of unfair dismissal 

Generally, as already mentioned, with regard to summary dismissal, the Dismissal 

Protection Act does not apply. 

Exceptionally, in regard to the procedure some regulations of the Dismissal 

Protection Act apply: § 13 I 1 KschG. 

§ 13 I 2 KSchG remits to the provisions of§ 4 sentence 1 KSchG, and §§ 5 - 7 

KSchG. Within § 626 BGB the plaintiff may only bring the action that their summary 

dismissal is unjustified because of a significant ground under the procedure provision 

of§ 4 sentence 1, and§§ 5 - 7 KSchG. 

m U>llner/Loritz, p 253 
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It is worth emphasising again, that within this complaint, the plaintiff may only 

complain against the lack of justification for the summary dismissal concerning the 

significant ground and not as to a lack of social justification for the dismissal. 

Further, because the courts do not observe the general principles454 within the 

complaint of unfair summary dismissal automatically, the plaintiff has to file a separate 

suit. 

However, this is normally unnecessary, because the summary dismissal will 

already be unjustified because a significant ground does not exist. Otherwise, the 

complaint against the summary dismissal would normally be reinterpreted as a 

complaint against dismissal upon notice.455 

After these introductory descriptions of the essential German principles 

concerning the suit and with the knowledge of the procedure of dismissal upon 

notice 456, one may now better understand the survey as follows: 

First, the Dismissal Protection Act does not apply where the employee's dismissal 

is not already valid already because of other grounds451 of dismissal: § 13 III KSchG. 

Second, where there are no other grounds and therefore § 13 III KSchG does not 

apply, then§ 13 I 2 KSchG in connection with§ 4 sentence 1 KSchG applies. 

Thereupon, the plaintiff has to bring the action under § 4 sentence 1 KSchG 

within a three week period ( exceptionally, under special circumstances a longer period 

may be allowed: §§ 5, 6 KSchG). 

•~ see above pp 147 • 148 

m see below within this point 

06 see above pp 142- 143, and p 144 

07 description ofother grounds see above pp 142 -143 
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Third, where the plaintiff has made the complaint of unfair dismissal under § § 13 

I 2 KSchG in connection with § 4 sentence 1 KSchG in time, the court then considers 

whether there is a significant ground which justifies the summary dismissal. 

Fourth, if the court comes to the conclusion that there was no significant ground 

which may justify summary dismissal, the court may reinterpret the unjustified 

summary dismissal under § 140 BGB in a dismissal upon notice if the court can draw 

the conclusion that this would be the employer's hypothetical will. The court analyses 

whether the dismissal as dismissal upon notice would be socially justified under § 1 II, 

IIIKSchG. 

In this context, one can see why the legislator demands under § 13 I 2 KSchG to 

bring an action in time under§ 4 sentence 1 KSchG (three week period) for summary 

dismissal procedure. The reason is that the risk that a summary dismissal might be 

reinterpreted as a dismissal upon notice; namely in dismissal upon notice under the 

Dismissal Protection Act exists. Dismissal upon notice under the Dismissal Protection 

Act requires that the dismissal is socially unjustified. 

Again, a complaint of socially unjustified dismissal is only available when the 

plaintiff brings an action within the three week period under § 4 sentence 1 KSchG. 

Thus, where the plaintiff brings the action against summary dismissal in time at 

first ( § 13 I 1 KSchG) and the result is that the significant ground does not exist, and 

the court therefore reinterprets the dismissal as a dismissal upon notice, the employee 

also has the possibility of bringing the complaint of unfair dismissal concerning the 

dismissal upon notice under § 4 sentence 1 KSchG. This is because the time-limit 

under which it may bring the action as to social lack of justification of the dismissal 

upon notice is granted automatically.458 

m Ullner/Loritz, p 275 
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Moreover, the reinterpretation is not limited to dismissal upon notice under the 

Dismissal Protection Act. 

Therefore, where the dismissal upon notice is not invalid because of the 

infringement of common principles (this requirement, as already noted, observes the 

court within the complaint of unfair dismissal as to dismissal upon notice 

automatically), and no social justification of the dismissal upon notice under § 1 II, 

III KSchG exists, the plaintiff may bring an action of unfair dismissal as to dismissal 

upon notice under the subsidiary provision of § 622 BGB. 

JV. Another type of dismissal: notice oftermination pending a change of contract 

The more rare notice of termination pending a change of contract is governed 

under § 2 KSchG. 

This type of dismissal applies where the employer wishes to change the terms of a 

contract, for example, it needs an employee to work from 2 pm till 10 pm in future 

instead of from 6 am till 6:45 pm as the worker used to work in the past.459 

This is not a dismissal in a common sense, but rather a dismissal of the old 

employment relationship connected with the employer's offer to continue the 

employment relationship under the proviso that the employee will accept a change of 

the terms of contract: § 2 sentence 1 ( exactly, first part of sentence 1) KSchG. 

§ 2 sentence 1 KSchG goes on in its second part to state that the employee may 

accept that offer for the time being, but simultaneously he or she may declare his or 

her employer that he or she will accept its offer only as long as the court has analysed 

whether the new terms of the contract are socially justified in the sense of § 1 IT 

sentences 1, 2, 3, and§ 1 III sentences 1, 2 KSchG. That means that here the contents 

459 BAG NZA [1990J 734 
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of the contract are analysed by the court to determine whether they are socially 

justified or not by analogy with the pertinent provisions of§ 1 KSchG460• 

In order to elaborate the difference with the already described analysis of social 

justification upon notice under § 1 II, III KSchG it shall be noted: As to dismissal 

upon notice the social justification is analysed concerning the continued existence of 

the employment relationship.461 

The notice of termination pending a change of contract is deemed to be a real 

dismissal upon notice on the basis of either a business structure related reason, or 

misbehaviour, or a reason which is personal to the employee.462 Therefore, for 

example, before the employer declares that type of dismissal, it must have granted the 

staff committee a formal hearing under § 102 I BGB. 463 

Where the employee does not accept the off er to change the terms without 

bringing to the court the action as to the analysis of whether a social justification 

exists, the employee's dismissal is consequently justified under § 2 sentence 1 KSchG. 

V. Particular protection for persons in need ofprotection 

Additionally, particular protection for persons in need of protection is granted as 

to both dismissal upon notice and summary dismissal. 

It is worth noting that the special protection provisions just extend the scope of 

protection against dismissal for persons in need of protection; notwithstanding this, 

the preconditions and the procedure regarding their complaint of unfair dismissal fall 

460 Casebook, ArbeitsR, p 167 

461 Casebook, ArbeitsR, p 167 

462 Casebook, ArbeitsR, p 166 

463 Casebook, ArbeitsR, p 166 
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within the terms of the unitary protection against dismissal under the above presented 

provisions and principles. 

1. Particular protection concerning staff committee and staff council 

Members of the staff committee, and the staff council respectively, must be 

granted particular protection as to their interests to operate independently of their 

employer's influence. 

In other words, each single member of these groups should have the possibility to 

make his or her decisions without being afraid of dismissal or other sanctions where 

the employer does not agree. 

The pertinent provisions are established under the Employees' Representation 

Act ( as to the staff committee) as well as under the Staff Representation in Public 

Service Act464 (as to the staff council of a public authority). 

Accordingly, dismissal upon notice is prohibited until the end of one year after 

the completion of the term of office: § 15 KSchG (included are staff committee and 

staff council). 

Summary dismissal because of the infringement of contractual duties of the 

employment contract remains possible. 

However, summary dismissal is dependent on the agreement of the majority of 

the staff committee ( § 103 BetrVG), or the majority of the staff council respectively ( 

§ 47 BPersVG and § 108 BPersVG). If the majority of the staff committee (staff 

council) refuses to agree, the employee has the possibility of asking the court for an 

examination of the summary dismissal and agreement to it ( § 103 II BetrVG, or§ 47 

I 2 BPersVG and§ 108 I 2 BPersVG respectively). 

46-1 abbreviation: BPersVG (= Bundesper.;onalveruetungsgesetz) 
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2. Particular protection concerning disabled persons 

Particular protection for disabled persons is granted in connection with § 134 

BGB, and also the Disabled Persons Act which exists independently of the Civil 

Code.465 

§ 15 SchwbG establishes that the dismissal (both upon notice and summarily) of a 

disabled person by the employer requires the previous consent of the head of office 

for public assistance in proviso that the disabled employee was employed in the 

employer's employment for at least the previous six months at least ( § 20 I number 1 

SchwbG). 

3. Particular protection concerning maternity 

The Maternity Protection Act and the Federal Education Act grant pregnant 

women and mothers during pregnancy and after the birth of the child particular 

protection against dismissal upon notice as well as summary dismissal. 466 

The pertinent provisions apply both m connection with § 134 BGB467, and 

independently of it. 

¼I see above p 119 

¼I detailed exposition concerning the pertinent provisions as to maternity see below in main part II, division 1 

~ see description above p 119 



161 

Subdivision 3: Resume 

In the end, both in New Zealand law and in German law the points of view which 

have to be observed in order for the employee to succeed in their grievance or 

complaint are similar. 

The different legal systems merely observe them at different stages within their 

analysis. 
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Division 2: Sexual harassment at the workplace 

Subdivision 1: New Zealand law 

Both male · and female employees are increasingly confronted with sexual 

harassment. 

As the New Zealand Human Rights Commission468 demonstrates, the Human 

Rights Commission has received 40 complaints of sexual harassment in 1994/1995 in 

comparison to 91 complaints of sexual harassment in 1993/1994. 

The majority of sexual harassment complaints come from the area of 

employment. 58 per cent of complaints involved employment in 1993/1994. This 

increased to 70 per cent in 1994/1995.469 

Therefore, sexual harassment requires special protection. 

In the Labour Relations Act 198?470 sexual harassment was recognised as a 

specific form of personal grievance.471 The LR Act 1987 was repealed and replaced by 

the EC Act 1991, which came into force on 7 May 1991. 

Section 29 of the EC Act 1991 grants protection against sexual harassment and 

re-enacts s 212 of the LR Act 1987. 

Furthers 36 of the EC Act 1991, which re-enacts s 222 of the LR Act 1987, also 

provides protection against sexual harassment. 

4611 New Zealand Human Rights Commission and Office of Race Relations Conciliator, Tirohia, Quarterly Newsletter of the New 

Zealand Human Rights Commission,Komihana, Tikanga, Tangata (October 1995), p 8 

-169 Maz., [4062.2], J/157 

470 abbreviation: LR Act 1987 

471 Maz., (29.2], Ar712 
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As well ass 29 of the EC Act 1991, s 36 of this Act is primarily concerned with 

the behaviour and responsibilities of employers, not their employees. 

In addition, an important provision is established under s 35 of the EC Act 1991, 

which is similar to s 221 Labour Relations Act 1987.472 

Further provisions against sexual harassment can be found under ss 62, 68 and 

69 of the HR Act 1993. 

Possible alternative remedies against sexual harassment can also be found in the 

Health and Safety in Employment Act 1992. 

The Crimes Act 1961 does not explicitly mention the term sexual harassment, 

and criminal laws are not typically used to deal with sexual harassment in the 

workplace. 

I. Protection against sexual harassment under the Employment Contracts Act 1991 

1. Section 29 ofthe EC Act 1991 

1. 1. Subject-matter 

Section 29 of the EC Act 1991 contains two forms of sexual harassment. 

Section 29 (1) (a) of this Act deals with an implied or overt promise by the 

employer or their representative in regard to (i) preferential, or (ii) detrimental 

treatment regarding the employee's employment, and (iii) implied or overt threat 

about the present or future employment status of the employee. This means that 

sexual harassment exists where the employer or the employer's representative uses his 

or her power in the workplace. 

472 Hom, EC Act 1991, EC35.0l 
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Under s 29 (1) (b) of this Act, the employee is protected against the employer's 

or employer representative's (i) written or spoken words of a sexual nature and (ii) 

physical behaviour of a sexual nature, which are unwelcome or offensive to him or 

her, and which is either repeated or of such an essential nature that it has a detrimental 

effect on that employee's employment, job performance, or job satisfaction. 

In these cases the prerequisites for sexual harassment exist without any promises 

or threats. 

1. 2 The meaning of sexual harassment 

Literatim, under this section, sexual harassment is aimed directly at the victims. 

Therefore, statutory interpretation is required where sexual harassment offends 

an employee other than the person against whom it is directed. 

If a third party finds an employer's behaviour against an employee unwelcome or 

offensive withins 29 (I) (b) of the EC Act 1991, that could expose an employer to 

liability by interpreting subject to as equivalent to expose to.413 

Nevertheless, sexual harassment chiefly bothers the victim by an unwanted 

request for sexual favours, touching and other unwanted physical contact, serious 

indecent assault, indecent exposure, and remarks on either the victim's or the 

harasser's sex life474, up to and including tricking an employee into broadcasting 

words with a sexual connotation, as in the case of Fulton v Chia! Day Mojo Ltd 

(1992] 2 ERNZ 38 (ET). 

471 Maz., [29.8], A/716 

474 Maz., [29.8], A/716 
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1.3 Sexual harassment in the court of law 

Although sexual harassment is an act on the victim, the onus of proof falls on the 

victim to prove that he or she has been pestered and not on the harasser to prove that 

he has not pestered the victim. It is often difficult for the victim to prove sexual 

harassment to the satisfaction of the court. 

Since the case of Z v A [1993] 2 ERNZ 469 the normal standard of proof 

applies. 475 In this context, Goddard C J stated in the Z v A case: 

There is no reason to place in the way of those who say that they have been victims 
of sexual harassment any barriers which start with the premise that the complaint is 
more likely to be untrue than true. 

In the same case the Court used a two-step process m considering sexual 

harassment claims. 

Thus the court has to consider whether unwelcome or offensive conduct of a 

sexual nature has occurred and whether the behaviour was either repeated or, though 

not repeated, of such a significant nature as to have a detrimental effect on the 

grievant's employment, job performance or job satisfaction. These two considerations 

are to be measured on the balance of probabilities. 

Some former decisions have not been encouraging for plaintiffs. 

The best known example is NID Distribution Workers IUOW v AB Ltd [1988] 

NZILR 7 61. In that case the 16-year-old plaintiff suffered extreme verbal and physical 

sexual harassment by the manager. However, in the Labour Court's view, that kind of 

sexual harassment was deemed to be 'not of a grave order' and only NZ $ 1500 in 

damages was awarded. 

A similar low award was made in the case of C v Nathan and Co Ltd [1988] 

NZILR 304 (NZ$ 3.800 plus wages). 

~7' Maz., [29.10), Af717 
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The examples of the above-mentioned low awards gives rise to the impression 

that sexual harassment is not taken sufficiently seriously by the courts. 

In Z v A [1993] 2 ERNZ 469 this impression has been dispelled by Chief Judge 

Goddard's extremely strong condemnation of sexual harassment in the workplace. 

Goddard C J stated the following facts: 

It has been aptly if colourfully said in the North American Courts that sexual 
harassment poisons the atmosphere in the workplace. It is wholly unacceptable and 
entirely devoid of any redeeming features. It follows that its occurrence can never 
be met with matters of justification, excuse or mitigation. It is an attack on the 
basic human right that all persons must be supposed to have to pursue their 
economic well-being in conditions of freedom and dignity. Its victims are almost 
invariably women. It is insidious and deceptive in character. Its proof is therefore 
often elusive. That is not to say that suspicion may be treated as tantamount to 
guilt, but there is just the same no reason to require too exacting a level of proof. 
To do so could place the remedy tantalisingly out of reach for most victims. The 
middle road between these extremes must be found and followed. 

2. Section 36 of the EC Act 1991 

2.1. Subject-matter 

Section 36 of the EC Act 1991 is also primarily concerned with the behaviour 

and responsibilities of employers, not their employees. 

The difference to s 29 of the EC Act 1991 is that s 36 of the EC Act 1991 

provides for a personal grievance where an employee suffered sexual harassment by 

fellow employees or customers, or by clients of the employer: s 36 (1) of the EC Act 

1991, and the employer failed to act to prevent sexual harassment: s 36 (3) of the EC 

Act 1991, after he received a written notice (s 36 (1) of the EC Act 1991) from the 

harassed employee: s 36 (2) of the EC Act 1991. 

In Turk's Poultry Farm Ltdv Adkins [1996] 1 ERNZ 374, 381 the Employment 

Court made a number of points concerning the employer's statutory obligation to take 

'whatever steps are practicable' (s-36 (3) (b) of the EC Act 1991) including ensuring 
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that the employee receives feedback on the steps that have taken place to prevent the 

harassment being repeated. It also stated as mandatory the requirement that a 

complaint of sexual harassment needs to be in writing. 

2.2. The limits of the protection 

If the plaintiff is not directly sexually harassed, e.g .. by jokes between co-workers 

or the sexual behaviour of co-workers, the term subject to used in section 29 of the 

EC Act 1991 would seem to be broad enough to encompass such conduct.476 

Further, s 36 of the EC Act 1991 does not provide a remedy against the harasser 

himself or herself. 

However, sexual harassment of a co-worker may justify a dismissal, as in the case 

of Av Foodstuffs (South Island) Ltd [1993] 1 ERNZ 81 (ET). 

2.3. The employer's tasks 

In dealing with a complaint, the employer must also pay attention to the rights of 

the harasser. If the rights of the harasser are not properly protected, the employer is 

likely to be faced with a personal grievance initiated by the co-employee. 477 

The employer also has to consider possible measures other than dismissal, for 

example counselling and warnings against the harasser: B v NZ Amalgamated 

Engineering Union Inc [1992] 2 ERNZ 554 (ET). 

476 Maz., [36.3), A/761 

m Maz., [36.S], A/765; see, for example, Av Foodstuff (South Islan1} Ltd [1993] 1 ERNZ 81 (E'l) 
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3. Problems in connection with ss 29. 36 of the EC Act 1991 

Under the EC Act 1991, a complainant has no remedies against a harasser 

personally other than when the person is her/ his employer. 

Further, the procedural restrictions in s 36 of the EC Act 1991 seem to be 

intimidating for an employee and may mean that some complainants are denied a 

remedy under this section. 

4. Section 35 of the EC Act 1991 

Section 35 of the EC Act 1991 provides that in cases where the empk>yee 

invokes a personal grievance neither the Tribunal nor the Court478 may take into 

account any evidence of the employee's sexual experience or reputation. 

II. Protection against sexual harassment under the Human Rights Act 1993 

1. Section 62 of the HR Act 1993 

First, s 62 of the HR Act 1993 provides a broader scope of protection than ss 29, 

36 of the EC Act 1991. Both the employer and any co-employee can be found liable 

for sexual harassment. 

Second, there are no practical restrictions required as in s 3 6 ( 1) of the EC Act 

1991. 

Section 62 (1), (2) of the HR Act 1993 ensures the same rights ass 29 (1) (a), (b) of 

the EC Act 1991 with regard to the areas named ins 62 (3) of the HR Act 1993. 

471 Hom, EC Act 1991, EC35.02 



169 

The definition of sexual harassment includes personally offensive verbal 

comments; sexual or smutty jokes; repeated comments or teasing about a person's 

alleged sexual activities or private life; persistent, unwelcome social invitations or 

telephone calls from workmates at work or at home; being followed home from work; 

offensive hand or body gestures physical contact such as patting, pinching, touching, 

or putting an arm around another person's body at work.479 

Further examples of sexual harassment have been the subject of recent cases, for 

example: 

- crude jokes 480, 

- pornographic posters481, 

- constructive dismissal482, 

- video cameras483, 

- sexual harassment at a senior level484. 

Just as ins 35 of the EC Act 1991, there shall not be taken any evidence of the 

employer's sexual evidence or reputation where an employee complains of sexual 

harassment under s 62 ( 4) of the HR Act 1993. 

Similarly a balance of probabilities 1s required by the Complaints Review 

Tribunal. 

179 Maz., [4062.2], J/155 

180 New Zealand Human Rights Commission and Office of Race Relations Conciliator, Report of the Human Rights Commission 

and Office of the Race Relations Conciliator for the year ending JO June 1994, p 20 

111 New Zealand Human Rights Commission, Tirohia , Quarterly Newsletter of the New Zealand Human Rights Commi11lon, 

Komihana, Tikanga (October 1995), p 6 

482 The Human Rights Commission,Making a Stand (December 1992), p 25 

483 New Zealand Human Rights Commission and Office of Raco Relations Conciliator, Report of the Human Rights Commi11lon 

and Office of the Race Relations Conciliator for the year ending JO June 1994, p 20 

484 The Human Rights Commission, Making a Stand (December 1992), p 19 
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In a complaint under s 62 (4) of the HR Act 1993, the Complaints Review 

Tribunal has to consider whether the complainant has been dismissed and / or 

subjected to detriment by reason of his or her gender. 485 

Further, the Complaints Review Tribunal must take into consideration whether 

the complainant was dismissed and / or subjected to detriment by a person acting on 

behalf of his or her employer, and whether it is in the same circumstances in which 

other persons employed by the complainant's employer on similar work were, or 

could not have been, dismissed or subjected to such detriment. 

For example, in the case of Proceedings Commissioner v Peisi, unreported, S C 

Bathgate, 22/4/96, CRT 8/96, the Tribunal considered a complaint by a metal polisher 

in a place of work that had many centrefold pictures on the walls which disturbed the 

complainant. The employee claimed he was harassed by his co-employees for 

objecting to the pornography to such an extent that he resigned. The Tribunal drew 

the conclusion that the complainant had been subjected to sexual harassment within 

the meaning of s 62 (2) of the HR Act 1993 and threatened within the meaning of s 66 

(1) of the HR Act 1993, and that the steps taken by the employer were inadequate. To 

the complainant one of his co-employees had to pay NZ $ 800 and his employer had 

to pay NZ$ 773 for lost wages, NZ$ 3.000 for humiliation, and NZ$ 1.000 costs. 

2. Section 68 of the HR Act 1993 

Under s 68 of the HR Act 1993, employers are liable for the unlawful actions of 

their employees, providing a further avenue of redress for sexual harassment. 

Where an employer has taken such steps as were reasonably practicable to 

prevent the employee from doing the act, s 68 (3) of the HR Act provides a defence. 

The difference between the HR Act 1993 and the EC Act 1991 is that the HR 

Act 1993 places a duty on employers to take whatever steps are reasonably 

•a, Hom, EC Act 1991, EC29.04 



171 

practicable to prevent an employee from committing the unlawful act in the first 

instance, whereas under the EC Act 1991, an employer is only required to take steps 

which are reasonably practicable to prevent any repetition of the unlawful request or 

behaviour. 486 

3. Section 69 ofthe HR Act 1993 

Section 69 of the HR Act 1993 establishes protection against an unlawful request 

or behaviour of the kind described ins 62 of the HR Act 1993 by a customer or client 

of the employee's employer. 

This section contains the procedural constraints set out in s 36 of the HR Act 

1993. 

However, this procedure is limited to customers and clients of the employee's 

employer. It does not extend to complaints involving co-employees as under the EC 

Act 1991. 

III. Correlation between the rights under the EC Act 1991 and the rights under the 

HRAct 1993 

Under s 39 EC Act 1991, the plaintiff who is entitled to both the rights under the 

EC Act 1991 and the rights under the HR Act 1993 must elect which to pursue. 

~86 Maz.,(4062.3], J/158 
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IV. Health and Safety ;n Employment Act 1992 

If need be, further possible alternative remedies can be found in the Health and 

Safety in Employment Act 1992 as the definition of the term hazard is wide enough to 

cover actions such as sexual harassment.487 

V. Crimes Act 1961 

Although criminal laws are not typically used to deal with sexual harassment in 

the workplace, criminal statutes prohibiting indecent assault (s 135 of the Crimes Act 

1961) or inducing another person to have sexual intercourse by an express or implied 

threat to make improper use of powers or authority to the detriment of that person ( s 

129 A (c) of the Crimes Act 1961), could potentially be applied against alleged 

harassers for workplace-related offences. 

487 Maz.,[6002.16], Nf28 
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Subdivision 2: German law 

In Germany, within the labour law Acts the federal Protection of the Employee 

against Sexual Harassment Act (= Gesetz zum Schutz des Arbeitnehmers gegen 

sexuelle Belastigung am Arbeitsplatz) has existed since 24 June 1994. 

There are also some occasional provisions in other Acts which concern sexual 

harassment in employment. Two examples are the Anti - Discrimination Act of the 

State of Berlin, and the Civil Servants Regulations. However, they are only applicable 

to specific fields. 

I. Definition 

§ 2 II of the Protection of the Employee against Sexual Harassment Act gives as 

definition: 

Sexual harassment at the workplace is every wilful and knowing sexual behaviour 
which injures the dignity of the employee in his or her workplace. Sexual 
harassment includes Acts which belong to the Penal Code and further sexual acts 
and requests, sexual - physical touches, remands with sexual content and the 
showing and visible fixing of pornographic pictures, which the sexual harassed 
person discernibly rejects. 

Moreover, in court cases the relevant courts have interpreted some fundamental 

ideas of several provisions of German Codes as applying, or potentially applying to 

situations of sexual harassment. 

Using this method, the Federal Labour Court has held that a trainer touching his 

female apprentices was sexual harassment. 488 

481 BAG DB [1986J 1339 
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The Federal Administrative Court, for another example, has drawn the conclusion 

that touching and unsolicited conversation about sexual practices constitute a form of 

sexual harassment. 489 

II. Legal Protection 

I. Regulations under the labour law Acts: the Protection ofthe Employee Against 

Sexual Harassment Act 

The relevant provisions are as follows: 

(i) § 2 of the Act: 

Under§ 2 I of the Act it is stated that empioyers and supervisors have to protect 

the employees against sexual harassment. 

Sexual harassment is a breach of the employment contract or a disciplinary 

offence: § 2 III of the Act. 

(ii) § 3 of the Act: 

The sexually harassed person has the right to complain to the person responsible 

· for the company: § 3 I of the Act. 

The employer or supervisor has to prove the complaint and to protect the 

sexually harassed person against any repetition of sexual harassment by the harasser: 

§ 3 II of the Act. 

- BVerwG, DOV [1978] 73 (abbreviations: BVerwG = Bundesverwaltungsgericht = Federal Administrative Court; DOV= Die 

llffentliche Verwaltung = The Public Service Law Periodical) 
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(iii) § 4 of the Act: 

Under§ 4 I number 1 of the Act, the employer has the right to take the following 

measures against the sexual harasser: 

- warning notice 

- transfer to another post 

- dismissal 

The sexually harassed employee may terminate the employment, if he or she 

cannot reasonably be expected to continue the employment relationship because of the 

sexually harassing event: § 4 II of the Act. 

The employer or supervisor is not allowed to discriminate against its sexually 

harassed employee who has made the complaint: § 4 III of the Act. 

2. Further regulations 

The Protection of the Employee Against Sexual Harassment Act is not the sole 

source of protection against sexual harassment. Protection against sexual harassment 

is also provided by analogous application of some other German Codes. 

2.1. Regulations under the Civil Code 

If the employee not only works, but also lives in the house of the employer, the 

employer has to be aware of morality: § 618 II BGB. This means, for example, that 

the employer has to provide its employee with a separate sleeping room, or put the 

same sexes together in a sleeping room. 

Under § 626 I BGB, the employee has the right to resign and to claim 

constructive dismissal with compensation when it is unbearable for the employee to 

continue her or his employment. 
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However, the complainant has the onus of proof. 

Protection under §§ 823 I, 831 BGB is conceivable where the consequence of 

sexual harassment is health impairment including psychological distress. 

2.2. Regulations under the Penal Code490 

Chiefly, in Germany sexual harassment falls within the far-reaching terms of § 

240 StGB or § 223 StGB. 

§ 240 StGB establishes coercion; § 223 StGB establishes bodily harm in mental 

or physical manner. 

Another conceivable regulation exists under § 174 I, II StGB. There, minors are 

protected against sexual abuse while being in a person's charge, in particular in a 

relationship of superiority and subordination as in an employer - employee relationship 

( see for example the above-mentioned relationship between trainer and apprentice). 

§ 184 I StGB provides protection against offences against sexual pnvacy, 

exhibitionist acts and dissemination of pornographic magazines and pictures. 

Protection against insults is provided for in§ 185 StGB. 

Sexual insults could potentially constitute another form of sexual harassment. 

The reason why there is no special statutory rule in the German Penal Code is 

that Germany still has the original Penal Code from 187 I; consequently, some of the 

statutory rules in it are antiquated, not adapted to the late 20th century, or relevant 

rules for modem times just fail. 

490 = Stcafgesetzbuch, abbreviation: S10B 
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It is true that there has been a reform of the German Penal Code in 1975. 

However, only the general part of the German Penal Code has been reformed. 

The reform of the special part of the Gennan Penal Code still talces place - step by 

step, very slowly and only when the Parliament of the Federal Republic of Gennany 

deems a rule to be required. 

2. 3. Regulations under the Employment of Young Persons Acf91 

Under§ 31 II of the JArbSchG it is stated: 

Everybody, who employs minors has to protect them ... against moral dangers by 
co-employees at the workplace or [if the minor works in the employer's house] 
against members of its household in its house. 

The far-reaching phrase moral dangers may also include protection against 

sexual harassment. 

Ill. Liability 

1. Regarding the Protection of the Employee against Sexual Harassment Act 

The Protection of the Employee Against Sexual Harassment Act provides no 

liability. 

m = Jugendarbeitsschutzgesetz, abbreviation: JArbSchG 
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2. Regarding the above-mentioned ·further regulations of the Civil Code, Penal Code 

and Employment of Young Persons Act 

2.1. Civil Code 

Under the German Civil Code provisions, both the employer and the alleged 

harasser can be held liable. 

In particular, the employer can be held liable where sexual harassment is a 

consequence of careless conduct because of the employer's negligence to ensure that 

there are measures to prevent or to combat sexual harassment. The employer can be 

held liable for any disadvantages which the complainant may have sustained as a result 

of the sexual harassment: § 831 BGB. 

The alleged harasser is liable under§ 823 BGB. 

2.2. Penal Code 

Under the German Penal Code every person is liable for his or her own actions. 

Therefore, any potential harasser could be held liable, including the employer, 

supervisor, colleagues, non-employees, clients or customers. 

Under the German Penal Code an employer could not be held vicariously liable 

for criminal conduct constituting sexual harassment by its employees or other persons. 

2. 3. Employment of Young Persons Act 

This Act does not provide any liability regarding § 31 II JArbSchG. 
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Subdivision 3: Resume 

New Zealand law establishes better protection against sexual harassment than 

German law. 

Because of the lack of liability under the Protection of the Employment Against 

Sexual Harassment Act, that Act is of less meaning and importance than comparable 

New Zealand legislation. 

Therefore, German courts have to interpret other sources of German law widely, 

especially the Civil, and Penal Code provisions. 

The disadvantage is that the regulations m the latest Acts must be applied 

analogously because they do not mention sexual harassment literatim. 
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C Main part JI: 

some other contents ofthe Minimum Code: parental leave, holidays, wages 

A highly regulated industrial conciliation and arbitration system characterised 

labour relations in New Zealand prior to 1991.492 

With the enactment of the EC Act 1991, which replaced the regulated bargaining 

system with enterprise bargaining and individual choice, it has been recognised that -

especially for those employees not covered by a collective employment contract - in 

some areas a statutory 'floor of rights' was necessary.493 

Besides the area of personal grievance presented above concerning unjustified 

dismissal and sexual harassment, parental leave, holidays, and wages are some further 

areas which require legal minimum rights. 

The provisions in the pertinent Acts cannot be contracted out 0£ At most they 

may be improved upon by negotiation.494 

•91 Coo}c.p 1 

•9l Maz., [1018], B/35; Cook, p 1 

•9• Maz, [1018], B/35 



Division 1: Protection of the full-time working birth mother and her spouse 

- rights and obligations of the birth parents to prevent unlawful 

discrimination -

Discrimination includes495 
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any distinction, or preference, other than those based on the inherent requirements 
of a particular job, made at the basis of race, colour, sex, religion, political opinion, 
national extraction, or social origin, which has the effect of nullifying or impairing 
equality of opportunity or treatment in employment or occupation. 

Subdivision 1: New Zealand law 

The protection of the fuli-time working birth mother and her spouse is primarily 

established in the Parental Leave and Employment Act 1987.496 

It has often been a point of criticism that there is no protection under the PLEP 

Act 1987 for part-time workers.497 

The PLEP Act 1987 is 'an Act to prescribe minimum entitlements with respect to 

parental leave for male and female employees and to protect the rights of employees 

during pregnancy and parental leave, and to repeal the Maternity Leave and 

Employment Protection Act 1980' .498 

m Dept. of Labour, p 69 

•?6 abbreviation; PLEP Act 1991 

197 Royal Commission on Social Policy, Report of the Royal Commission on Social Policy (1995), p 590 ; Labour Law in NZ, 

[19.25], 11625 

•99 Horn, PLEP Act 1987, before s 1 
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Hence it follows that a special agreement between the employer and the 

employee for entitlement to better conditions than under the PLEP Act 1987, is not 

excluded by this Act. 

Therefore, the consequence is where agreements or contractual entitlements 

reflect those in Part I - V of the PLEP Act 1987, or where conditions of employment 

entitle the employee to less favourable rights, the provisions to the PLEP Act 1987 

will extend to enforce the employee's rights.499 

Besides, there is a statutory regulation in s 21 (1) (a) of the HR Act 1993500 

concerning pregnancy and childbirth as a prohibited ground of discrimination. 

I. Parental leave 

Generally, the PLEP Act 1987 makes provision for parental leave. It 

distinguishes between maternity leave, paternity leave and extended leave. 

1. Leave concerning the working birth mother 

1. J. Maternity leave 

Maternity leave is available to the birth mother over the time the baby is due. It is 

for birth and the recovery period, but may commence earlier where circumstances 

permit. 

499 Labour Law in NZ, (19.30], 11626 

,oo Hom, HR Act 1993, HR.Pt II. Inu-01 ; Labour Law in NZ, (2.1 OJ, 753 
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1.1.1. Entitlement of the female employee to maternity leave 

Section 7 (a) of the PLEP Act 1987 establishes entitlement to maternity leave for 

female employees who become pregnant. 

Section 7 (b) of the PLEP Act 1987 names two preconditions for this 

entitlement. 

At the expected day of delivery, the pregnant working birth mother must have 

been employed by the same employer for the immediately preceding 12 months and 

for at least 10 hours a week. 

1.1.2. Duration of maternity leave 

Maternity leave shall be taken in one continuous period not exceeding 14 

weeks: s 9 (1) of the PLEP Act 1987. 

Nevertheless, the female employee is entitled to take at least eight weeks of her 

maternity leave after the date of confinement, if she commences her leave before the 

expected date of delivery in pursuance of medical reasons (s 9 (2) (a) of the PLEP Act 

1987) or work-related reasons (s 9 (2) (b) of the PLEP Act 1987). 

Where the female employee commences maternity leave earlier than the expected 

due date, she is entitled to take eight weeks of her 14 week leave entitlement after the 

due date (although this may not necessarily be after the birth).501 

Further, s 9 (3) of the PLEP Act 1987 establishes that the extension of leave 

under subs. (2) of this Act is not incorporated in the total 52 weeks allowed for 

parental leave. 

'°1 Hom, PLEP Act 1987, Pl..9.04 
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1.1.3. Date of commencement of maternity leave 

Maternity leave generally starts on the date of confinement: s 10 (a) of the PLEP 

Act 1987. 

Under subs (c) of this section, some exceptions exist. 

The working birth mother is allowed to take maternity leave up to six weeks 

before the expected date of delivery: s 11 (a) of the PLEP Act 1987. 

Furthermore, the female employee and her employer can stipulate orally or in 

writing502, that maternity leave may commence on any date before the date of birth: 

s 12 of the PLEP Act 1987. 

The disadvantage of this section is that the female employee has no right to take 

at least eight weeks maternity leave after her confinement to top up the maximum 14 

week maternity leave when she commenced her leave eariier than six weeks before the 

expected date of confinement, as it is comparatively provided under s 9 (2) of the 

PLEP Act 1987.503 

To avoid this result, the pregnant woman has the possibility of using her sick 

leave entitlements either under statute or - if such a provision exists - under her 

employment contract, instead. In explanation, in the case of Carter Oji Kokusaku Pan 

Pacific Ltd v Northern Woodpulp, Paper etc JUOW [1988] NZILR 347, the Labour 

Court held that advanced pregnancy can be illness. 504 

m Maz., [3312.2], H/322 

'°3 Hom, PLEP Act 1987, PL12.04 

504 Hom, PLEP Act 1987, PL12.04, PL9.04, PLl0.06 
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Besides, a medical practitioner can determine an earlier date for the beginning of 

the maternity leave because of special circumstances of health which set in during 

pregnancy, s 13 of the PLEP Act 1987. 

The medical practitioner has to set out a medical certificate, but the medical 

certificate need not show the medical reasons. sos 

Even if the parties had made a prior agreement about an earlier date concerning 

maternity leave or the employer and the female employee respectively had elected an 

earlier beginning of maternity leave, the medical practitioner's certificate is not 

subordinate. 506 

Finally, under s 14 of the PLEP Act 1987, the employer can direct the pregnant 

employee to commence her maternity leave on such date as the employer appoints, 

but not earlier than up to six weeks before delivery if the female employee is - by 

reason of pregnancy - unable to perform her work to the safety of herself or others, or 

is incapable of performing her work adequately, and, if the empioyer can not assign 

her to an alternative position: s 16 of the Act. 

It should not be forgotten in this context that the employer's direction must be 

reasonably justified.507 Pregnancy, as a ground for discrimination against a female 

employee, has been prohibited ins 21 (I) (a) Human Rights Act 1993.508 

An example of discrimination against a pregnant female employee is the 

Australian case: Duggan v Shore Inn Pty Ltd (1992) EOC 92-457. 

There, a pregnant employee was transferred to telephone duties when she was 

beginning 'to show'. 

m Hom, PLEP Act 1987, PL13.04 

,o,s Maz., [3313.2], H/322 

'°' Maz., (3314.2], H/323 

508 Labour Law in NZ, (2.10], 753; Maz., [3314.2], H/323 
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It was held by the Equal Opportunity Tribunal that this amounted to 

discrimination by reason of her sex because the employer focused on her appearance 

rather than the nature of the duties she would be required to perform. 

That the employer's direction is justified may be proven, for example, 'by a 

particular employee's tendency towards absenteeism associated with her pregnancy, 

some definite measure or record of inadequate work performance associated with her 

pregnancy, or a medical certificate obtained from the employee testifying to the 

dangers of her continuing to work'. 509 

1.2. Special leave 

Special leave under s 15 (1) of the PLEP Act 1987 is leave of up to 10 days 

availabie to the pregnant worker only for reasons connected with the pregnancy, i.e. 

antenatal classes or doctor's appointments510 and even illness related to the pregnancy 

or tiredness511 • 

Subsection (2) of this section provides that special leave is not part of the total 52 

weeks allowed for parental leave ins 26 of the PLEP Act 1987. 

~ Maz., vol. 2, [3314.2J, H/323 

,io Maz., vol 2, [3315.2J, H/323; Hom, vol.2, PLEP Act 1987, PL15.04 

m Hom, vol. 2, PLEP Act 1987, PL15.04 
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2. Paternity leave 

Not only the female employee is entitled to take leave m connection with 

pregnancy, childbirth and motherhood. 

The biological father and spouse of the pregnant woman (in the meaning of the 

married or de facto partner of the pregnant woman: s 2 of the PLEP Act 1987) has 

rights concerning these aspects - even though there are not exactly the same 

preconditions as for maternity leave. 

Paternity leave is available around the time of birth. 

2.1. Entitlement of the male employee to take paternity leave 

This is the same as for maternity leave. 

Under s 17 of the PLEP Act 1987, the husband or de facto partner who assumes 

or intends to assume the care of the child of the pregnancy is entitled to take paternity 

leave on condition that he has worked for the same employer for at least 10 hours per 

week for the previous 12 months. 

2.2. Duration of paternity leave 

Section 19 of the PLEP Act 1987 ensures the spouse of a pregnant woman is 

entitled to up to 2 continuous weeks of paternity leave. 

The aim of paternity leave is to support the birth mother at the time of 

confinement and immediately thereafter.512 

m Maz., [3319.2], H/327 
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Section 19 of the PLEP Act 1987 does not cover the support of the pregnant 

spouse before delivery or for participating at antenatal classes. 513 

Such rights may be provided in domestic leave provisions in employment 

contracts. In the case of Carter Oji Kokusaku Pan Pacific Ltd v Northern Woodpulp, 

Paper etc IUOW (1988) NZILR 347, a male employee was allowed to exercise rights 

under the domestic leave provision in his agreement to accompany his pregnant wife 

to the hospital when she went into labour, and to remain with her during the 

confinement. 

The Labour Court deemed these circumstances as illness and allowed domestic 

leave during the illness of the spouse in accordance with the purpose of the above 

provisions. 514 

2. 3. Date of commencement of paternity leave 

Generally, paternity leave commences at the date the male employee's spouse 

delivers: s 20 of the PLEP Act 1987. 

Exceptionally, under s 20 (c) of the PLEP Act 1987 in connection with ss 20 and 

21 of this Act there are further rights for the biological father. 

Under s 21 (1) (a) (i) of the PLEP Act 1987 the biological father is allowed to 

commence his paternity leave at least 21 days before the expected date of delivery. 

Subsection (1) (a) (ii) of this section enables the father to extend paternity leave 

up to 21 days after confinement, or the actual day where the baby is discharged from 

the hospital or a similar establishment respectively, even though it is not within the 

above-mentioned 21 day limit after delivery. 

m Maz., [3319.2), H/327 

' 14 Labour Law in NZ, [19.4.5), 11929; Hom, PLEP Act 1987, PL17.07 
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Section 22 of the PLEP Act 1987 allows for an agreement between the male 

employee and his employer to commence the male employee's paternity leave on any 

date other than the date of birth. 

Nevertheless it should not be overlooked in this context that at any rate the 

maximum duration of paternity leave is two weeks (s 19 of the PLEP Act 1987), and 

this must be taken in one continuous period. 515 

3. Extended leave 

Extended leave can be taken by either or both child's parents. There is no duty 

for the prospective parents to take maternity leave or paternity leave to be entitled to 

take extended leave. 516 

3.1. Entitlement of employee to extended leave 

The female employee who gives birth to a child will have been for the preceding 

12 months in the employment of the same employer for at least 10 hours in each 

week, is entitled to extended leave: s 23 a (i), (b) of the PLEP Act 1987. Under s 23 

( a) (ii), (b) of the Act the spouse of the birth mother has the same rights under the 

same preconditions. 

The aim in choosing extended leave is to separate out the care of the baby from 

the pregnancy and birth. 

m Hom, PLEP Act 1987, Pl..22.04 

516 Hom, PLEP Act 1987, Pl..23.06 
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Because either or both parents can be entitled to extended leave, it is incumbent 

upon the prospective parents how to share their entitlement.517 

Extended leave can be shared 'between a married yet separated couple under a 

shared custody arrangement'. 518 

Contrary to this, de facto partners have to live together. 519 

3.2. Duration of extended leave 

Under s 26 (1) of the PLEP Act 1987, extended leave must be taken by the 

pregnant employee and her spouse in one continuous period each, up to a total 

amount of 52 weeks. 

If the female employee takes matemJty leave, it must be included in the 52 week 

limit: subs (2) of this section. 

Special leave (subs (3) of this section) or paternity leave (subs (4) of this section) 

can be added to this. 

Exceptionally, any extension of maternity leave under s 9 (2) of the PLEP Act 

1987 is not incorporated in the 52 weeks lirnit.520 

m Hom, PLEP Act 1987, PL23.04 

m Hom, PLEP Act 1987, PL23.05 

' 19 Hom, PLEP Act 1987, PL23.0S 

m Hom, PLEP Act 1987, PL26.04 
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3.3. Restriction by multiple birth 

Section 25 of the PLEP Act 1987 establishes that both the birth mother under 

subs (1) of this section and the biological father under subs (2) of this section, are 

only entitled to take extended leave within the 52 weeks limit under s 26 of this Act 

even though the pregnant employee gives birth to two or more children. 

3. 4. &tended leave to be shared between parents 

Under s 27 of the PLEP Act 1987 in connection with s 23 of this Act, both 

parents of natural children may share extended leave. 

The birth parents have to be aware that all the options under this Act are subject 

to the maximum time limitation of 52 weeks under s 26 of the Act. 

First of all, one parent may take the full entitlement of up to 52 weeks, whereas 

the other parent takes no leave - neither any period of extended leave nor of 

maternity leave. 

The second possibility is, that the birth mother takes no maternity leave, but each 

parent takes one continuous period of extended leave and both periods added 

together must not exceed 52 weeks. 

Third, the birth mother takes maternity leave and the two spouses' total shared 

extended leave ofup to 52 weeks is reduced by the amount of maternity leave taken. 

Finally, both parents take extended leave in such a manner as they may have agreed 

with their employers. 

In this context it is worth noting that under s 28 of the PLEP Act 1987 - subject 

to any restrictions in this Act - a period of extended leave may be taken concurrently 

or consecutively with any period of maternity leave, paternity leave or extended leave 

taken by one parent. 



3.5. Date of commencement and termination of extended leave 

The employee may start extended leave: 
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- either beginning before, at or after the ending of maternity leave: s 29 (a) (i) of the 

PLEP Act 1987; or before, at or after the end of paternity leave: s 29 (b) (i) of the 

Act; 

- or, if no maternity leave or paternity leave has been taken - though he or she was 

entitled to take it - on any date in the period starting with the date of delivery; s 29 

(c) of the PLEP Act 1987; 

- or any other such date as the employee and the employer agree on: s 29 ( e) of the 

PLEP Act 1987. 

Entitlement to commence or continue extended leave ends 

- when the child reaches 12 months at the latest: ss 29 (a) (i), (b) (i), (c), 30 (a) of the 

PLEP Act 1987; 

-on any other date on which the employee cease to have care of the child for which 

leave has been taken: s 30 (c) of the PLEP Act 1987. 

4. Restrictions on parental leave 

It is not obligatory to take parental leave under the PLEP Act 1987: s 72 (2) of 

the PLEP Act 1987 and s 4 of this Act. 

In consequence, the employee can choose to take parental leave under the PLEP 

Act 1987 or within the collective employment contracts under the EC Act 1991. 

However, in this context the employee has to pay attention to some restrictions 

under the PLEP Act 1987. 



193 

4.1. Restriction on parental leave under the PLEP Act 1987where the employee or 

the employee 's spouse takes parental leave under any other provision 

Section 5 of the PLEP Act 1987 prevents the employee and his or her married or 

de facto partner from entitlement to parental leave under the PLEP Act 1987 

cumulatively longer than the 52 week limit under s 26 of this Act, where the spouses 

individual entitlement may be more extensive. 

In other words, where one spouse is entitled to take parental leave under the 

PLEP Act 1987, and the other one is entitled to do so under a special agreement, they 

have to take care that the total amount of parental leave does not exceed 52 weeks. 

Otherwise the party who wants to take parental leave under the PLEP Act 1987 is not 

entitled to do so.521 

An exception exists where both parents take parental leave within the collective 

employment contracts under the EC Act 1991. Thus it may well happen that, as well 

as her spouse, the birth mother may be entitled to take parental leave, within the 

above-mentioned collective employment contracts, for 52 weeks. The married or de 

facto couple is then allowed to take parental leave for two years.522 

4.2. Restriction on taking of parental leave within 12 months of the end of a previous 

period of parental leave in respect of another child 

A further restriction is established ins 6 of the PLEP Act 1987. 

There, in the case of the birth of another child within 12 months after the end of 

any kind of parental leave for a previous child the employee has taken, he or she is not 

allowed to take any kind of parental leave for the new baby. 

' 21 Labour Law in NZ, [19.60], 11630, 11631 

m Labour Law in NZ, [19.60], 11631 
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JI. Requirements concerning notice 

The notice provisions are necessary to balance the employer's and employee's 

rights. They help the employers to plan the time effectively for their employees to 

ensure their statutory rights. 523 

J. Obligation to notify employer 

Although the employee has entitiement to parental leave under the PLEP Act 

1987, he or she is not allowed to stay away from her job without informing his or her 

employer. 

The employee must give written notice to the employer of his or her wish to take 

parental leave: s 31 (1) of the PLEP Act 1987. 

Section 31 ( 2) of the Act establishes that the notice shall contain the proposed 

date on which the employee wishes to begin leave, and the duration of the leave. 

The notice must be given at least three months before the expected day of 

confinement: s 31 (3) (a) of the PLEP Act 1987. 

On the one hand, under s 68 (2) (b) of the PLEP Act 1987 the court may extend 

the time within which anything is to be or may be done. 

On the other hand the case of Northern Clerical etc IUOW v Tasman Rental 

Cars Ltd ( t/a licensee to Hertz International) [1989] 1 NZILR 147 gives a paradigm 

that the failure to comply with time periods in the notice provisions can be held an 

essential reason for setting the notice aside. 524 

m Horn, PLEP Act 1978, Pl.31.04 

,2-1 Horn, PLEP Act 1987, PL68.08 
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In that case, among other things, the pregnant employee gave casual notice 

around two weeks after the last date for giving requisite notice under s 31 (3) (a) of 

the PLEP Act 1987. Neither written notice nor a medical certificate was ever 

tendered. 

Further, the notice must be accompanied by a certificate from a registered 

medical practitioner confirming pregnancy, and stating the due date: s 31 (3) (b) of 

the PLEP Act 1987. 

A male employee's notice must be accompanied by a medical certificate 

confirming that the woman named in the certificate is pregnant and stating the 

expected day of birth: s 31 ( c) (i) of the PLEP Act 1987. 

Further, under s 31 ( c) (ii) of the Act the male employee must add a written 

notice from the pregnant woman named in the medical certificate that the male 

employee is her married or de facto partner and he intends to assume the care of the 

baby to be born to her. 

The effect of these demands is that the prospective parents must decide three 

months before any leave is taken, how they intend to plan their 52 week limit 

entitlement to parental leave. 525 

Generally, the employee has to notify his or her wish to take parental leave by a 

written notice. 

However, in New Zealand Public Service Assn (Inc) v Rural Banking and 

Finance Corp of NZ Ltd [1989] 3 NZILR 350 the Labour Court held that informal 

notice may be accepted by the employer and that may constitute a waiver of the strict 

time frame. 

,5i, Horn, PLEP Act 1987, PI.31.05 
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It is true that this case is related to an employee's failure to give the required 

notice under s 39 of the PLEP Act 1987 and not under s 31 of the Act which is 

discussed at the moment. There is no reason however, to prevent an analogous 

application of this aspect concerning an informal notice under s 31 of the Act (s 68 (2) 

(a) of the PLEP Act 1987). 

2. Requirements where extended leave sought 

If the employee wishes to take extended leave, further requirements are necessary 

in his or her notice to ensure the employer that the 52 week limit under s 26 of the 

PLEP Act 1987 is observed. 

These demands are in detail: 

Under s 32 (a) of the PLEP Act 1987 it is required that the employee shouid add 

his notice whether his / her spouse is intending to take any period of extended leave or 

maternity leave under the PLEP Act 1987. 

Section 3 2 (b) of this Act requires the provision of the name of the employee's 

spouse and the name and address of the spouse's employer. 

Further, the employee who wishes to take extended leave has to inform his or her 

employer the beginning and expiry dates of each period of proposed leave to be taken 

by the employee as well by the employee's spouse either under the.PLEP Act 1987, 

or under another Act, or under any contractual agreement between the individual 

employee and his/ her employer: s 32 (c) of the PLEP Act 1987. 

Finally, under s 32 (d) of the Act the employee has to give an assurance that the 

total sum of the aggregate period of leave intended to be taken by both birth parents 

under the Act, another Act, or any contractual agreement, will not exceed 52 weeks. 
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3. Incomplete notification 

A notification is incomplete where the employee, who wishes to take parental 

leave, has failed to deliver her/ his employer all necessary requirements established in 

the preceding sections: s 34 (1) of the PLEP Act 1987. 

There is the however, the possibility of filing the requisite documentation later: 

The employer shall, within seven days after the date on which it comes to the 

employer's attention that the notice is an incomplete notice, give to the employee a 

written notice stating that the notice is incomplete and specifying the additional 

information, documentation, or assurance that the employee is required by any 

provision of ss 31, 32 of the PLEP Act 1987 to give the employer: s 34 (2) of the 

PLEP Act 1987. 

Subsequently it is the employee's duty to complete his or her notice within 14 

days by providing the required information, documentation or assurance: s 34 (3) of 

the PLEP Act 1987. 

4. Failure to notify employer 

If the employee fails to give any notice to her employer about his or her wish to 

take leave within the three month limit, subject to s 31 (1), (3) of the PLEP Act 1987, 

the employee loses her/ his entitlement to take the extended leave as planned: s 35 (1) 

of the Act. 

With the exception of the employee's employer's agreement, the employee may 

take extended leave as planned: s 35 (1) (b) of the PLEP Act 1987. 

Otherwise entitlement to extended leave arises again after he or she has given a 

written notice under s 31 (1) of the PLEP Act 1987 to his or her employer and a 

period of three months beginning with the date of the giving of that notice has 

expired: s 35 (1) (a) of the PLEP Act 1987. 



198 

Thus, s 35 of the PLEP Act 1987 grants the employee a 'second chance' 526 to 

apply for extended leave by written notice, where she / he has missed the deadline of s 

31 (3) of this Act. 

It is worth noting that under s 35 of the PLEP Act 1987 there is no demand for 

the employee to give the further details required ins 32 of the Act for extended leave 

notice. Literatim s 35 (1) (a) of the PLEP Act 1987 requires only a written notice 

under s 31 (1) of the Act. 527 

5. Obligation to notify employee 

Not only must the employee inform her/ his employer about the wish to take 

parental leave, but also there is the employer's duty to notify the employee about their 

decision. 

The employer has to give to the employee a written notice within 21 days after 

the receipt of his or her notice (s 36 (1) of the PLEP Act 1987), or within 21 days 

after it has received additional information from the employee completing his or her 

notice respectively (s 36 (2) of the Act). In this written notice the employer must give 

assent or reject with detail concerning the employee's entitlement to parental leave: 

s 36 (a), (b) of the PLEP Act 1987. 

It should not be overlooked in this context that the employer is bound by the 

rights in accordance with the PLEP Act 1987. The rejection of the employee's 

entitlement to leave may only be justified on some ground of ineligibility under the 

statute. 528 

526 Labour Law in NZ, [19.655), 11632; Horn, PLEP Act 1987, PI.35.04 

.m Horn, PLEP Act 1987, PI.35.04 

528 Horn, PLEP Act 1987, PI.36.04 
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Further, the employer has to inform his or her employee in the notice whether or 

not his or her position in their employment can be kept open until the end of the 

parental leave: s 36 (c) of the Act. In case the position can not be kept open, the 

employer has to tell its employee that he or she may dispute its decision: s 36 (c) (i) of 

the PLEP Act 1987. 

Besides, s 36 (d) (ii) of the PLEP Act 1987 establishes, that the employer has to 

tell its employee that he or she will have the right to preferential re-employment over 

other applicants to any substantially similar vacant position for 26 weeks after the 

leave period ends. 

Furthermore, the employer must advise its employee about her / his rights and 

obligations named ins 36 (1) (e) of the PLEP Act 1987. 

Subject to s 34 (2) of the PLEP Act 1987, s 36 (2) of the PLEP Act 1987 in 

connection withs 36 (1) of this Act establishes the employer's obligation to notify the 

employee who has completed his or her notice within 21 days after it has received the 

requisite documentation. 

In the case of Auckland Provincial District Local Authorities Officers IUOW v 

Waikato District Council [1990] 4 NZELC 95, 267 the Labour Court - which held 

there had been substantial compliance with s 36 of the PLEP Act 1987 - made the 

following observation concerning a pregnant employee:529 

... special care needs to be taken by an employer to ensure that a female worker on 
parental leave, who is subject to the physical and mental stresses of pregnancy and 
childbirth, is properly advised of her rights, ... 

Where the employee disputes any statement given in the employer's notice, the 

employee is entitled to challenge the employer's decision under Part VII of the PLEP 

Act 1987: s 36 (3) of the Act. 

' 29 Auckland Provincial District Local Authorities Officers JUOW v Waikato District Council [1990] 4 NZELC 95,267, 95,274 



200 

6. Requirement where female employee wishes to commence maternity leave early 

Under s 37 of the PLEP Act 1987, the pregnant employee, who has given a 

notice to her employer about her wish regarding parental leave and also wishes to 

commence maternity leave early (s 11 of the PLEP Act 1987), shall give her employer 

written notice at least 21 days before she would like her maternity leave to 

commence. 

III. Protection of the birth parents concerning their workplace during parental leave 

1. Returning to work- employer's obligations: s 38 of the PLEP Act 1987 analysed 

with reference toss 40, 41 of the Act 

Section 3 8 of the PLEP Act 1987 establishes that the employer has to inform the 

employee, by written notice within 21 days after the start of an employee's parental 

leave, about some aspects in relation to return to work and preference for 

appointment. 

First, the employer has to inform its employee on which date his or her parental 

leave will end: subs (a) of the Act. 

Additionally, the employer has to inform the employee in a case where the 

employer is able to keep the employee's position open until the end of the employee's 

parental leave, the date on which, if the employee decides to return to work at the end 

of the parental leave, the employee will be required to return to work, being the date 

of the next working day after the date on which the employee's parental leave ends: 

subs (b) (i) of the Act. Or in any other case, the period of 26 weeks during which the 

employer will give the employee preference over other applicants for any position 

which is vacant and which is substantially similar to the position held by the employee 

at the beginning of the employee's parental leave: subs (b) (ii) of the Act. 
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Further, the employer has to request the employee - in case the employee's 

position is being kept open - to provide notice about or her his decision to return to 

his or her workplace after parental leave: subs (c) of the Act. 

Finally, the employer has to inform the birth parent employee about his or her 

right to return to work early where care of the baby has ceased: subs (d) of the Act. 

The most difficult matter ins 38 of the PLEP Act 1987 concerns subs (b) (ii) of 

this section, when the employee's position can not be kept open. Section 41 of the 

PLEP Act 1987 is connected with s 3 8 (b) (ii) of the Act and indispensable for its 

clarification. 

In this context it is important to first give time and attention to s 40 of the PLEP 

Act 1987. This section establishes a presumption which may be rebutted. There, the 

employee's job can be kept open until the end of the parental leave, provided that: 

- the employee's continuous leave does not exceed 4 weeks: s 40 (1) (a) of the PLEP 

Act 1987; 

- it is a matter of the employee's first or only leave period in respect of the child: s 40 

(1) (b) of the PLEP Act 1987; 

- the employee has kept the term under s 31 (3) of the PLEP Act 1987 ( notice 

requirements): s 40 (1) (c) of the PLEP Act 1987; and 

- the employer is not able to prove a redundancy situation: s 40 (1) of the PLEP Act 

1987. 

With regard to s 41 of the PLEP Act 1987 the following statement is necessary. 

Section 40 (3) of the PLEP Act 1987 clarifies that the employee's position which 

has to be kept open (subs (1) of this Act) is not the workplace to which a pregnant 

employee may have been transferred because of medical or safety reasons under s 16 

of the PLEP Act 1987. 
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As shown above, the Act does not define the concept of redundancy530, but the 

courts developed their own definitions. 531 

After the statement of the problems in accordance with s 40 of the PLEP Act 

1987, the similarities and differences to s 41 of the PLEP Act 1987 are easier to 

recognise: 

- Section 41 of the PLEP Act 1987 also contains the rebuttable presumption that 

the employee's position can be kept open. 

-As ins 40 of the PLEP Act 1987, the rebuttal of the presumption is justified 

where the position can not be kept open because of a genuine redundancy 

situation: s 41 (1) (b) of the Act. 

-Just as ins 40 of the PLEP Act 1987, the reference ins 41 (1) of this Act must not 

be interrelated with s 16 of the Act. 

Contrary to s 40 of the PLEP Act 1987: 

- s 41 of the PLEP Act 1987 is directed towards employees who take more than 4 

weeks continuous leave and 

- the presumption under s 41 of this Act is rebutted if the employer proves the 

employee's position cannot be kept open, because a temporary replacement is not 

reasonably practicable due to the key nature of the position: s 41 (1) ( a) of the 

PLEP Act 1987. 

Much effort has been undertaken to find out how Parliament wanted the 

employers and the courts to interpret the technical tenns reasonably practicable and 

key position. 

' 30 see above p 7 5 

m see above pp 75 • 76 
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In the case of Auckland Provincial District Local Authorities Officers IUOW v 

Onehunga Borough Council [1989] 2 NZELC 96,956 Castle J stated at p 96,961: 

... the use of the word 'practicable' in our view has to be looked at as something 
far different from the words 'possible' or 'available' or 'practical', all of which 
necessarily imply a subjective test. It could be argued perhaps that whatever the 
legislature meant by the words 'not reasonably practicable' could be construed as 
'virtually impossible'. That to us appears to be the broad position under this Act. 

In this case, Castle J drew the conclusion that the employee's 'position was not a 

key position ... , because it was reasonably practicable to replace her [the employee] 

on a temporary basis' by a suitable, available person. 532 

In this context the question arises, what is meant under a key position? 

The direction for the interpretation of the term key position under s 41 (2) of the 

PLEP Act 1987 refers to the size of the employer's enterprise (subs (a) of this 

section), and the training period or skills required in the job (subs (b) of this section). 

Jagose533 comes to the conclusion that - leaving aside redundancy - an employee 

is entitled to have his or her position kept open unless the employer can prove that: 

- the position occupied by the employee is of such a fundamental and essential nature 

to the efficient operation of the employer's enterprise that it is required to be filled 

on a permanent basis; and despite this demand 

- a temporary replacement is nevertheless not reasonably practicable because of the 

nature of that position; and 

- the claim of the employer to such non - practicability is such as outweighs the 

maintenance of the employee's right to return to her / his position at the end of a 

period of parental leave. 

m Auckland Provincial District Local Authorities Officers JUOW v Onehunga Borough Council [1989] 2 NZELC 96, 956, 96, 

961 

m P Jagose, 'Babies and Bosses: An Examination of Section 41 of the Parental Leave and Employment Protection Act 1987' 

(1994) 19 (2) NZ Jo of Ind Rel 131, pp 131 - 1 SO 
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Now, returning and looking at s 38 (b) (ii) of the PLEP Act 1987 in relation to s 

41 of the Act and s 40 of this Act respectively, the meaning and the importance of s 

38 (b) (ii) of the PLEP Act 1987 is clear. 

2. Returning to work - employee 's obligation 

Under s 39 of the PLEP Act 1987 the employee must give written notice to his or 

her employer to inform about his or her return to work after parental leave. 

The employee has to give written notice to his or her employer about his or her 

plans to return / not to return to work at least 21 days before the end of his or her 

parental leave: s 39 (1) of the PLEP Act 1987. 

With reference to s 45 (1) (f) of the PLEP Act 1987, ands 45 (1) (g) of the Act 

respectiveiy, s 39 (2) (a) of the PLEP Act 1987 or rather s 39 (2) (b) of the Act 

provides that the employee has to give written notice to his or her employer, where he 

or she intends to finish leave early. 

The employee has to notify his or her employer about his or her intention also at 

least 21 days before his or her earlier fixed returning date. 

JV. Protection against dismissal duringparental leave 

1. Dismissal by reason ofpregnancy or parental leave prohibited 

1.1. Protection under the PLEP Act 1987 

Section 49 of the PLEP Act 1987 establishes unlawful dismissal because of 

pregnancy or parental leave. 
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Under s 49 (1) (a) of the PLEP Act 1987 an employer's dismissal is not justified 

on account of pregnancy or illness during pregnancy in connection with pregnancy. 

Further, this section protects an employee from dismissal after indicating a wish 

to take parental leave (s 49 (1) (b) (i) of the PLEP Act 1987), or while on parental 

leave (s 49 (1) (b) (ii) of the Act). 

As an exception, the employer may terminate the employment with the female 

employee's consent: s 49 (2) (a) of the PLEP Act 1987; or where she takes 

unauthorised absence from work to take care for her child: s 42 (2) (b) of the PLEP 

Act 1987. 

1.2. Protection under the HR Act 1993 

Ariy discrimination on account of sex, which includes pregnancy and childbirth, is 

prohibited under s 21 (1) (a) of the Humans Rights Act 1993. 

Section 74 (a) of the HR Act 1993 provides preferential treatment for a woman 

concerning the period of her pregnancy and childbirth. 

The aim of this extra section is that preferential treatment by that reason shall not 

constitute a breach of Part II of the HR Act 1993. Potential critics of this section 

employ a narrow reading of s 74 of the HR Act 1993. 'Preferential treatment, then, 

may be read as limited in time, and referring only to present caregiver 

responsibilities'. 534 

This hypothetical limitation justifies the preferential treatment under s 74 of the 

HR Act 1993. 

'J.4 Maz., (4021.14], Jn9A 
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2. Dismissal for cause not affected 

Section 54 (a) PLEP 1987 confirms that the employer may dismiss the female 

employee for a substantial reason not related to her pregnancy. 

V. Employer's obligation in respect of remuneration duringparental leave: 

s 42 (J) ofthe PLEP Act 1987 

- without paying attention to holidaypay duringparental leave under subs (2) of 

this section -

Generally, parental leave is unpaid: s 42 (1) (a), (b) of the PLEP Act 1987. 

Exceptionally, the employee on parental leave may be entitled to remuneration 

where he or she has a special contractual agreement with his or her employer. 

Section 72 of the PLEP Act 1987 allows the parties to contract out of the Act, so 

they can enter into an employment contract which provides better conditions than 

those under the Act. 

However, ss 4 and 72 of the PLEP Act 1987 place restraints on the application of 

contractual agreements. 

Section 72 (2) of the PLEP Act 1987 requires narrow preconditions in regard to 

the validity of contractual agreements. If only one of the components named in subs 

(2) of this section is lacking, then all of the contractual provisions relating to parental 

leave are ineffective: s 72 (3) (a) of the PLEP Act 1987, and the provisions under Part 

I - V of this Act arise again: s 72 (3) (b) of the PLEP Act 1987. 

Subject to s 72 (2) of the PLEP Act 1987, s 4 (a) of this Act requires that the 

application of alternative provisions, i.e. contractual agreements, are in their overall 

effect as (s 4 (a) (i) of the PLEP Act 1987) or more (s 4 (a) (ii) of the PLEP Act 

1987) favourable to that employee as the rights and benefits provided for in Parts I -
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V of the PLEP Act 1987. Otherwise the provisions under the PLEP Act 1987 arise 

again: s 4 (b) of this Act. 

While there are no provisions for paid parental leave under the PLEP Act 1987, 

any contractual agreement concerning paid parental leave is remunerative and the 

infringement of s 4 of this Act in this context scarcely conceivable. 

The only conceivable restriction appears under s 72 (3) of the PLEP Act 1987. 

Subsequently the conclusion can be drawn that paid parental leave is possible by 

keeping the provisions under s 72 (2) of the PLEP Act 1987. 

Another exception exists concerning service pay entitlement. 

In the case of NZ Harbour Worker's Union v Port Otago Ltd [1990] 2 NZILR 

56, a female employee had taken parental leave and lodged a claim regarding service 

pay under her employment contract. 

There the Labour Court decided in compliance with the length of service, wage 

criteria and accruing yearly that the service pay entitlement for the year in which she 

took leave was not broken by the period ofleave. 535 

A third alternative of paid leave in context with education does not exist any 

longer. The Union Representatives Education Leave Act 1986 was repealed by the 

Union Representatives Education Leave Act Repeal Act Commencement Order 1992, 

which came into force on 4 December 1992. 

The Union Representatives Education Leave Act provided 'for authorised union 

representatives to be granted leave on pay by their employers so that those 

representatives may attend approved union education course' (Long Title). 

m Maz., [3342.3], H/406 
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The reasons for repeal were, that the Act was considered 'inconsistent with the 

Employment Contracts Act 1991, including the greater focus on enterprise 

employment relationships, and the move away from unions having sole employee 
. . h , 536 representation ng ts . 

VJ. Nei-v Zealand statistics in connection with parental leave 

The question arises how New Zealand parents actually take parental leave. 

This shall be analysed under several aspects with reference to a 1991 statistic (in 

default of a more recent one). 

1. Partnered mother's participation in the labour force by age of youngest child 

under three months 

On a Tuesday in March 1991 there were 52% of partnered mothers in full-time 

work with a child under one month who did not go to work. The percentage rate 

decreased to 41 % for a one month old child, to 32% for a child of two months and to 

27% for a child of three months. 

In contrast to the partnered mothers in full-time work, only 41 % of the ( also 

under the Maternity Leave and Employment Act 1980 not protected) partnered 

mothers in part-time work with a child under one month were not at work. 537 

' 10 Hom, UREL Act 1986, point 3 

m Labour, Employment and Work in NZ, p 129 
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2. Percentage ofpartnered mothers in paid work by highest qualification 

Both full-time working mothers and part-time working mothers with university 

qualifications are three times more likely to be in paid work with a child under one 

month old than mothers with no qualifications. 

That means not that these women are actually gone to work in the early months 

of a child's life, but they were more likely than other women not to be unemployed. 

Figure 1 :538 Percentage of Partnered Mothers in Paid Work by Highest 

Qualification and Age of Youngest Child (Statistics New Zealand - 1991) 
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m Labour, Employment and Work in NZ, p 129 
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Further, there is not only an over-representation of mothers with young children 

m managerial and professional occupations, but also concerning such mothers 

occupied in agriculture and fishery (farm workers included539). 

Conceivable reasons why are: 

- concerning the first groups, these groups are more able to spend money for 

child nursery than the others; and 

- concerning the latest groups, those groups may be able to better combine child 

care with paid work than some other occupations, e.g. by taking the children along 

to work. 

Figure 2:540 Occupational Profile of Mothers of Children under Three Months 

of Age and All Women in Paid Work (Statistics New Zealand - 1991) 

Part-time 
Youngest child 
Under 3 mon~ 

Legislators, administrators and 83 
managers 
Professionals 17.4 
Technicians & associate · 12.1 
professionals 
Clerlcs 255 
Service & sales wOikers 11.6 
Agriculture & fishe:ry wmers 14.1 
Trades workers 25 
Plant & machine operators & 1.0 
assemblers 
Elementary occupations 4.0 
Not specified 23 
Total 100.0 

539 Labour, Employment and Work in NZ, p 130 

)40 Labour, Employment and Work in NZ, p 130 

Full-time Total part-time Total full-time 
Youngest child 
Under3mon~ 

Percentage 

11.0 4.1 10.7 

21.1 12.7 15.8 
10.7 7.6 11.5 

20.2 25.1 28.2 
8.1 275 14.4 

17.1 7.4 63 
1.4 1.0 1.7 
4.5 3.0 5.9 

2.5 93 4.0 
3.4 23 1.5 

100.0 100.0 100.0 
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3. Partnered fathers not in paid work 

Partnered fathers within Maori and Pacific Islands families were 

disproportionalily out of work during the dramatic increase of unemployment in New 

Zealand between 1986 - 1991. 

Because these groups are likely to have relatively low levels of qualifications, it is 

difficult for them to find paid work. 

Unfortunately, low levels of qualifications are also linked to low positive 

responses to a father's child care activities. 

Figure 3:541 Two Parent Families - Workstatus of Fathers by Ethnicity of Both 

Parents (Statistics New Zealand 1991) 

Age of youngest child 
Under 1 1 year 2years 3 years 4 years 

Macri father, Maori mother 
% of fathers not in paid wok 43.6 41.4 373 37.6 34.2 
% of fathers not in paid work and where 1.8 23 2.8 33 3.4 

mother works 40t hours per week 
Pacific Island father, Pacific Island mother 

% of fatheIS not in paid work 45.4 43.2 413 379 375 
% of fathers not in paid work and where 2.6 3.6 3.8 5.5 5.7 

mother works 40t hours 
Other falher, other mother 

% of fatheIS not in paid work 11.4 10.6 9.8 9.4 9.2 
% of fathers not in paid work and where 05 0.7 09 0.9 0.9 

mother works 40t hours 

~ 1 Labour, Employment and Work in NZ, p 132 
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4. Partnered fathers in paid work 

Because of unpaid parental leave, paternity leave or father's extended leave is not 

common in New Zealand. 

In 1994, the Labour Party suggested that by not offering wage replacement, on 

the one hand, men are less likely to take parental leave because they are seen as the 

breadwinner, and on the other hand, the family will generally be better off if the father 

stays at work. 542 

5. Current use o(parental leave 

Little is known about the current use of parental leave in New Zealand. It is 

incumbent upon the political parties to pay more attention to this field and to give 

topical information to the population. 

jail Labour, Employment and Work in NZ, p 131 
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Subdivision 2: German law 

In the German Civil Code System protection of the working birth mother is 

established in the Mutterschutzgesetz543 (= Maternity Protection Act). Protection for 

both birth parents is provided in the Bundeserziehungsgeldgesetz544 (= Federal 

Education Act). 

Under these two Acts, both full-time workers and part-time workers are 

protected. 

I. Leave 

Leave in the New Zealand mearung of matemrty leave corresponds to the 

German prohibitions on employment, established in §§ 3 - 8 MuschG. 

Leave in the New Zealand sense of extended leave corresponds to the German 

education leave, established in§§ 15 - 21 BerzGG. 

I. Leave concerning the working birth mother 

I. I. Prohibitions on employment before delivery: § 3 MuSchG 

Under § 3 II MuSchG every German pregnant employee is not merely entitled to 

maternity leave before delivery. § 3 MuSchG particularly emphasises that the pregnant 

employee is generally not allowed to be forced to work by the employer during at 

least six weeks before confinement. 

~ 3 abbreviation: MuSchG 

'44 abbreviation: BErzGG 
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Exceptionally the employer is allowed to employ the pregnant employee after he 

or she has asked her and she has given her special individual - but revocable at any 

time - consent. 

It is not relevant how long and how many hours per week the female employee 

has previously worked for the same employer. 

In Germany, a pregnant woman can start her job on one day and tell her 

employer on the next day about her expected delivery (~six months). 

Thus, on the one hand the employer is not allowed to employ her without her 

special consent, but on the other hand the pregnant employee has all statutory rights 

against the employer. 

A pregnant female employee is not allowed to be employed by the employer at 

any time of her pregnancy before confinement, if the life or health of the pregnant 

woman or the unborn child would be endangered because of continuance of 

employment: § 3 I MuSchG. 

Further, the employer has to give the pregnant woman (paid) spare-time during 

working time in order to go to a medical examination required by pregnancy. 

1.2. Prohibitions on employment after delivery: § 6 MuSchG 

§ 6 MuschG establishes general prohibitions on employment for the duration of 

eight weeks after delivery. 

Where however, two or more children are born at one time, it extends the 

duration to 12 weeks after confinement. 
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2. Educaf;on leave - leave concerning both birth parents 

In German law there is no special paternity leave. It comes under the heading of 

education leave. 

Every employee, who gives birth to a child and / or assumes or intends to 

assume the care of that child, is entitled to education leave until the accomplishment 

of the child's third year of life: § 15 I BErzGG. 

The employee may discontinue his or her education leave up to three times: 

§ 16 I 2 BErzGG. 

The birth mother's education leave starts after eight weeks (one child born), 

respectively after 12 weeks (two or more children born at one time): § 6 MuSchG, 

and§ 15 II lit. l BerzGG. 

The biological father's education leave starts with the birth of the child. 

Entitlement to commence or continue education leave ends when the child 

reaches three years: § 15 I BErzGG. 

The married or de facto couple must not live together. 

II. Requirements concerning notice 

1. In regard to protection periods before and after delivery: § 5 MuSchG 

Because the German Maternity Protection Act establishes prohibitions on 

employment six weeks before delivery: § 3 II MuSchG, and 8 weeks respectively 12 

weeks after delivery: § 6 MuSchG, there is no necessity to apply for maternity leave. 

Under § 5 I l MuSchG the pregnant employee should (there is no duty) inform 

her employer about her pregnancy and the predicted day of delivery. The reason is 
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because from this time prohibitions on employment and further regulations, 

established in§§ 3, 4, 6, 7, 8 MuSchG, are going to be effective. 

In order to calculate the periods of time before delivery - established in § 3 II 

MuSchG - by the employer, the employee has to submit a medical certificate stating 

the expected day of birth: § 5 II 1 MuSchG. 

2. In regard to education leave: § 1611 BErzGG 

In contrast to the provisions concerning the obligatory protection periods before 

and after delivery (maternity leave), every employee must give written notice to the 

employer of his or her wish to take education leave at least four weeks before he or 

she wishes to commence: § 16 I 1 BErzGG. 

Therein he or she also must inform his or her employer about the duration of his 

or her parental leave. 

3. Notice concerning returning I not returning to work after parental leave 

No duty to give notice exists for both the employer and for the employee 

concerning returning/ not returning to work after parental leave as in New Zealand 

Law under the PLEP Act 1987. 

In Germany, the position in the workplace during parental leave is absolutely 

protected; it has to be kept open during parental leave. 

Thus, there is no need for special provisions, as in New Zealand under for 

example, ss 40, 41 of the PLEP Act 1987. The provisions regarding dismissal are 

enough to regulate the certainty of the position during parental leave. 
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If the employee does not want to return to work he or she will tenninate 

employment verbally or in writing in time: § 19 BErzGG. Otherwise, the returning 

date has already been fixed in the notice under § 16 I 1 BErzGG. 

III. Protection against dismissal during parental leave 

J. Regardingprotection periods before and after delivery: § 9 MuSchG 

During her whole pregnancy and until the end of four months after confinement, 

dismissal of the female employee by her employer is prohibited: § 9 I MuSchG. 

That includes a prohibition on dismissal of a female employee for a substantial 

reason not related to the employee's pregnancy and maternity. 

Only in extreme rare exceptions the Supreme Land Authority may permit the 

dismissal. 

In Germany, maternity protection has reached such a high level that such an 

exception is not even fulfilled with rude insults and uncalled-for behaviour. An 

example of an exception is an attempt to kill the employer or a co-employee. 545 

2. Regarding education leave: §§ 18. 19 BErzGG 

Under § 18 BErzGG, the employer is not allowed to dismiss the employee from 

the moment he or she gives notice to it of entitlement under education leave until the 

end of the actual education leave: § 18 BErzGG. 

On the last day of the employee's education leave, the employer may dismiss the 

employee keeping a three month notice: § 19 BErzGG. 

'45 BAG NJW [1956] 1454 
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A dismissal during education leave again requires rare exceptions and admission 

by the Supreme Land Authority: § 18 I 1, 2 BErzGG. 

JV. Employer's obligation in respect of remuneration 

J. Regarding protection periods before and after delivery: §§ 13, 14 MuSchG 

During the six week period of protection before delivery, established in § 3 II 

MuSchG, and the eight week period respectively twelve week period, established in 

§ 6 I MuSchG, the female employee receives an amount of 25 DM (= NZ $ 20) per 

day maternity grant. 

If the female employee is a member of a health insurance company, she receives 

the maternity grant from it: § 13 MuSchG. 

If the female employee is not ensured, the Government of the German Federal 

Republic has to provide the maternity grant. 

Further, the employer has to provide an allowance equal to the employee's 

average monthly net wage: § 14 MuSchG. 

In the case that the female employee is not allowed to work before delivery 

because of an prohibition to employ under §§ 3, 4, 6 II, 6 ill, 8 I, 8 ill, or 5 MuSchG, 

she is entitled to remuneration - equal to her average monthly net wage - from her 

employer. 
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2. Regarding education leave: § 1 BErzGG 

Entitlement to a child raising benefit exists under: § 1 BErzGG. 

Preconditions are: 

- first, to have permanent abode in the Federal Republic of Germany; 

- second, to live with the child in one household; 

- third, to educate the child by himself or herself; and 

- fourth, not doing any full-time gainful occupation during education leave. 

The German Federal Republic provides this benefit ( § 11 BErzGG) until the end 

of the child's second year ( § 4 I BErzGG). 

3. Special benefits: § 15 MuSchG 

Female employees who are members of a health insurance company receive the 

following further benefits under§ 15 MuSchG: 

- medical care; 

- drugs, dressing and remedies; 

- treatment in hospital concerning delivery; 

- home nursing; 

- a housekeeper; and 

- delivery grant. 
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Subdivision 3: Resume 

In comparison with New Zealand law, German law provides a broader scope of 

protection against discrimination during parental leave concerning the periods of time 

in regard to the prohibitions on employment before and after delivery, as well as by 

providing education leave for both birth parents for up to three years, and granting 

remuneration for the whole time of parental leave. 

Therefore, the German provisions seem to be more favourable; just as in the case 

regarding the provisions against unlawful dismissal. 
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Division 2: Holidays 

The idea of a holiday as a day of rest, has already been known in earlier times. 

In the Old Testament - Genesis, II, 2 - 3, one can read: 

'And on the seventh day God ended his work . . . and he rested on the seventh day ... 
and God blessed the seventh day, and sanctified · ... ' 

Subdivision 1: New Zealand law 

Within the analysis of the legal basis for holidays this section is concerned with 

the problems of public and annual holidays under the Holidays Act 1981.546 

Aithough the HA 1981 also includes provisions about the orocedure with , , 

holidays in factories (ss 25, 27, 28 and 29 of the Act), holidays in undertakings (s 30 

of the Act), and special leave (s 30A of the Act), those provisions will not be 

discussed. 

I Concept of the Holidays Act 1981 

The aim of the HA 1981 is 'to consolidate and amend certain enactments relating 

to the observance of certain days as public holidays and to the provision of annual 

holiday with pay for workers'. 547 

S44 abbreviation: HA.Act 1981 

.s47 HA 1981 before s 1 



222 

JI. Public holidays 

The objective of public holidays is that clerical feasts or customs can be 

celebrated or historical events can be commemorated. 

The basic idea of public holidays is a paid day off to enjoy a special day with 

family and friends. 

1. Entitlement to public holidays: s 7A of the HA 1981 

Under s 7A of the HA 1981, public holiday entitlements are provided. 

Subsection (1) of that section establishes that: 

Every employment contract shall provide, in relation to every worker bound by it, 
for the grant to the worker in each year of not less than 11 whole holidays which 
shall, where they fall on days that would otherwise be working days for the 
worker, be holidays, on pay, in addition to annual holidays. 

Subsection (2) of the section specifies: 

unless the employment contract otherwise provides or a worker and the worker's 
employer otherwise agree, the holidays provided for pursuant to subsection (1) of 
this section shall include -
(a) Christmas Day: 
(b) Boxing Day: 
(c) New Year's Day: 
(d) The second day of January (or some other day in its place): 
( e) Good Friday: · 
(f) Easter Monday: 
(g) ANZAC Day: 
(h) Labour Day: 
(i) The birthday of the reigning Sovereign: 
G) Waitangi Day: 
(k) The day of the anniversary of the province (or some other day in its place). 
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1.1. The meaning of public holidays 

Public holidays are understood in a traditional sense, based on observance of 

religious anniversaries (for example Christmas Day) or national ones (for example the 

birthday of the reigning Sovereign) or remembrance days (for example ANZAC 

Day).s4s 

1.2. The correct interpretation of s 7A of the HA 1981 

In Labour Inspector v Telecom Networks and Operations Ltd [1993] 1 ERNZ 

492 (CA), where the Court of Appeal confirmed the decision of the Employment 

Court549, one central issue was the correct interpretation of s 7 A of the HA 1981. 

In his Court of Appeal judgment Tipping J asked whether it requires:550 

(1) That employers must grant and workers must actually take, in addition to 
annual holidays, not less than 11 days off on pay per year on the statutory or 
substitute holidays; or 

(2) That employers must grant their workers the right to 11 days off on pay [per 
year] on such days but workers may exchange that right for extra pay or other 
agreed consideration in return for working one or more of the 11 stipulated 
days. 

Although Tipping J himself supported meaning (2), Goddard C J in his 

Employment Court decision as well as the majority of the Court of Appeal (Cooke P, 

Richardson, Hardie Boys and Mc Kay JJ) were of the opinion that the correct 

interpretation was that in (1). 

'4• M~, [3200,2], WI.SJ 

'4P Labour Inspector v Telecom Networks and Operatiom Ltd (1992] 3 ERNZ 993 (EC) 

''° Labour Inspector v Telecom Networks and Operatiom Ltd [1993] 1 ERNZ 492 (CA), 499 
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The consequence of that decision is that every worker has either entitlement to 

the 11 public holidays or, if he or she works on the relevant days, to an alternative 

paid holiday in lieu.551 

The idea behind the granted 11 paid statutory holidays is expressed in the letter 

from the Industrial Relations Service to the Minister ofLabour:552 

... not to provide employees solely with a leave entitlement, as with annual 
holidays, but to enjoy special days of the year off without incurring any financial 
disadvantage. Public holidays are special days in that they commemoraie events of 
significance to the community and are generally able to be enjoyed with family and 
friends. The policy intention of section 7 A is to provide paid time off work on 
public holidays ... 

The conclusion of these elucidations is: 

First, every worker has a basic entitlement to 11 paid public holidays: s 7A (1) of 

the HA 1981. 

Second, s 7 A (2) of the Act permits the employer and its employee to vary but 

not to reduce the granted 11 statutory holidays. 

Thus, every employment contract must provide 11 statutory holidays for every 

worker, but the date on which each of the 11 public holidays would be taken is 

incumbent upon the employee and its employer. 553 

In this context the question arises what is meant by the statutory ruled whole 11 

public holidays? · 

m Maz., (3207A.2], H/178 

m Industrial Relations Service, Letter to the Minister of Labour: 'Progress of the Technical Review of the Holidays Act 1981' 
(March 1994) · · 

m for the peculiarities regarding ANZAC Day and W aitangi Day see below 



225 

Putting aside problematic cases such as where employees work shifts that overlap 

a public holiday or they are required to be on-call on the public holiday but are not 

actually called out, the courts still use554 the adjudication of the Telecom case. 555 

There the Employment Court stated at p 1011: 

The phrase 'a whole holiday' means what it says and is not met by any of the 
situations referred to by counsel as possibly causing difficulty - part of a shift 
extending into a statutory holiday or a call out for urgent repairs involving a very 
brief attendance on a holiday. In neither case should it be said that the employee 
has been granted a whole holiday on the day of such occurrence. 

Because s 7 A of the HA 1981 grants to every worker the right to 11 statutory. 

holidays, in the case of Labour Inspector v Telecom Networks and Operations Ltcf56 

it was stated that this right could not be negotiated or contracted out of being 

required to take a day's leave on pay on a substituted day. 

The Employment Court further stated in New Zealand Harbour Workers Union v 

Lyttelton Port Co Ltd [1995] 2 ERNZ 177 at p 196 that an employer: 

... can request employees to work statutory holidays but they are not bound to 
accede to that request, cannot be compelled to do so, and will not be in breach of 
contract if they refuse. They cannot be penalised by deduction from pay, nor can 
they be disciplined on account of any refusal or simple non-attendance without a 
refusal. 

1.3. Preconditions concerning the entitlement to the paid holiday or day in lieu 

Section 7 A of the HA 1981 establishes that the paid holiday or day in lieu is only 

available if the statutory holidays 'would otherwise be working days for the worker'. 

'~see New Zealand Harbour Workers Union vLyttelton Port Co Ltd [1995) 2 ERNZ 177,200 

"'Labour Inspector v Telecom Networks and Operations Ltd [1992] 3 ERNZ 993 

' 56ibid 
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The first question which arises is which employees are entitled to public holidays? 

Section 7A (1) of the Act states that every employer shall provide in its 

employment contracts the 11 statutory holidays mentioned in subs (2) of this section 

in respect of every worker bound by it. 

Under s 2 of the Act, the interpretation of the term worker is established. It 

clarifies that 'the Act only applies to workers employed under a contract of service as 

d fi • , 551 oppose to a contract or services . 

Accordingly, it follows that the worker who wishes to claim entitlement to a 

public holiday must have been employed when the holiday occurs. 

In the case of Hellaby Shortland Ltd v Weir [1976] 2 NZLR 355, the Court of 

Appeal had to interprets 28 (1) of the Factories Act 1946.558 There Cooke J held at p 

358 that 'employed' means 'under a legal obligation to work as an employee', and 

'under a contract of employment' (p 361) as at the time ofholiday.559 

Further, the HA 1981 does not distinguish between permanent, part-time, 

temporary, fixed-term contract and casual employment. Consequently, any worker 

employed under the above-mentioned forms of employment contract may claim 

entitlement to take statutory holidays under s 7 A of the HA 1981. 560 

Thus, one must give time and attention to the question of which preconditions 

are required for a paid holiday or a paid holiday in lieu respectively: 

In the case of Strauchon v New Zealand Society for the Intellectually 

Handicapped Inc [1994] 2 ERNZ 226, the Employment Court stated that the worker 

m Hom, HA 1981, HA2.l 1.04 

"'s 28 (1) of the Factories Act 1946has been repealed, but its equivalent is s 25 (1) ofthe HA 1981 

'" see also Weir v Hellaby Short/and Ltd [1975) 2 NZLR 204, where the Supremo Court came to the same decision and then it was 
confirmed by the judgment of the Court of Appeal · 

™ Hom, HA 1981, HA7A08 
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is entitled to a paid statutory holiday or to a paid day in lieu if the employee, but for 

the public holiday, would have worked on the day in question, or would have worked 

on a normal day and did work on that day. 

However, if the employee worked on the day in question because it was a public 

holiday the consequence is that he will have no entitlement to a day on lieu. 

To sum up, if the worker cannot prove that a statutory holiday falls on a day that 

would otherwise have been a working day then the employee has no entitlement to 

that holiday on pay. 

In the above-mentioned case of Strauchon561, full-time workers on a rostered 

basis accepted their employer's offer to work on public holidays by being paid double 

time for hours worked on those days. Having worked a couple of statutory holidays, 

the workers made a claim to a paid day in lieu. 

In this case Castle J stated that: 

... 'days that would otherwise be working days for the worker' necessarily refers to 
a normal pattern of arranged or rostered days with a strong element of certainty, 
not characterised by any concept of employment of part-time workers on an 'as 
and when work available' basis. 

Accordingly, to get a paid day in lieu the worker has to prove that the days it is 

rostered on have a strong element of certainty. 

However, in that case the Court held that the workers were working because it 

was a statutory holiday. It follows that workers who volunteer to work only on 

statutory holidays, would never have the right to claim entitlement to a paid day in 

lieu. 

561 Strauchon v New Zealand Society for the Intellectually Handicapped Inc (1994) 2 ERNZ 226 
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Further, another problem could arise in the context of employees working on a 

rostered basis. The situation can occur where workers are rostered on shifts that 

change weekly and their employer decides to close on a statutory holiday. It becomes 

difficult for an employee to prove that he or she would otherwise have worked on that 

day. If this happens, workers may lose any entitlement to paid statutory holidays.562 

1.4. Rate of payment for public holidays 

Section 7A (1) of the HA 1981 grants paid public holidays. The Department of 

Labour clarifies this idea as follows563 : 

'... employees should have the right to have pubiic holidays off work without 
losing the income they would have earned had it been a normal working day'. 

Unfortunately this section does not specify what is meant by on pay. 

Sections 25 and 30 (1) of the HA 1981 do not seem to help because they deal 

with provisions regarding factories and undertakings. 

However, s 25 (4) of the HA 1981 mentions the catch-words ordinary day's 

wages. To get a definition for on pay one may have the idea to use the catch-words of 

s 25 (4) of the HA 1981 synonymously. Then, with reference to ordinary day's 

wages in s·25 (4) of the Act, one can call upon s 4 of the Act. There ordinary pay is 

defined as meaning: ' ... the remuneration for the worker's normal weekly number of 

hours of work calculated at the ordinary time rate of pay ... '. 

In this context the problem arises how to interpret the phrase ordinary pay. 

$61 Cook,p7 

UJ New Zealand Council of Trade Unions, Response of the New Zealand Council of Trade Unions to the Department of Labour 

Consultative Paper: Technical Review of the Holidays Act', (September 1994) 
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Many decisions have been concerned with this definition. Because every case 

deals with different issues, a general application of the interpretations that have been 

found is not possible. However, bonus payments564, shiftwork allowances565, 

allowances for clothing and dirt566 and commuted overtime567 are excluded as part of 

ordinary pay. 568 

Exceptionally, 'extra payments, where an integral part of the normal course of 

work may be included within the definition'. 569 

An example for this is the case of Moon v Kent's Bakeries Ltd [1946] NZLR 476 

(CA) which is concerned with extra payment for working part of each normal 

working day before 4 am (but that part not being overtime). 

After the above-mentioned insufficient efforts to get a definition for ordinary pay 

under s 4 of the HA 1981, in New Zealand Harbour Workers Union v Lyttelton Port 

Co Ltcf'70 a new attempt has been undertaken to get an interpretation for ·the phrase 

on pay ins 7A (1) of the Act. 

There the Full Court of the Employment Court held: 

That, in our view, strongly suggests that a worker who observes a holiday by 
taking it on a day that would otherwise have been a working day for the worker is 
to be. paid no less than he or she would have received if he or she had actually 
worked that day. It seems logical to say that ins 7A 'on pay' means on such pay as 
the worker would have received if he or she had worked. To hold otherwise is to 
hold that the benefit provided for employees by the Holidays Act 1981 is provided 
at a price. That is clearly not the intention of the Holidays Act 1981. On pay is the 
opposite of without pay, but it is also to be contrasted with the situation of a 

' 64 Augustine v Wellington Woollen Manufacturing Co Ltd [1949) NZLR 74 (ct Arb) 

· '6.1 Steptoe v Wellington Harbour Board [1951] 0NZLR 773 (ct Arb); NZ Woollen Mills etc JUOW v Scovill NZ Ltd [1988] 1 

NZILR 402;Pi/kington (NZ) Building Products Division Ltd v NZ Amalgamated Engineering etc JUOW [1989) 1 NZlLR 39 

' 66 Mc Arthur v Challenge Phosphate Co Ltd [1950] NZLR 565 

' 61 Re New Zealand Ships' Masters v Officers (Coastal Shipping Co)Award [1949] GLR 82 (ct Arb) 

568 Maz., [3204.2], HJ! 73 

™ibid 

"° [1995] 2 ERNZ 177 
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deduction from or reduction of full pay. We think that this construction accords 
with the purpose of the legislation and with normally accepted usage of the phrase. 

In this context it is worth mentioning that the rate of payment depends on the 

1. . . f h 511 pecu iant1es o eac case. 

Nevertheless, under s 33 of the HA 1981, it is established that the parties to an 

employment contract cannot effectively contract out of the benefits of the Act. 

Accordingly, in regard to s 7A (1) of the HA 1981, the parties cannot contract out of 

the requirement on pay. 

To sum up, every worker who takes a public holiday should receive that rate of 

payment which he or she would have received if it would have been a normal working 

day. 

1.5. Payment for the day in lieu 

If an employee who does not work on a public holiday receives payment (s 7 A 

(1) of the HA 1981), a worker who has worked on the day in question and takes a 

day in lieu must also receive payment for that day by using the argumentum e 

contrario. 

Although days in lieu are not expressly mentioned ins 7A (1) of the Act, they are 

covered by this section. 572 

mibid 

.m Hom, HA 1981, HA 7A06 
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1.5.1. Rate of payment 

Again the question about the rate of payment arises. The rate of pay is not 

specified in the statute. 

In Ashcroft v Ansett NZ Ltd [1993] 2 ERNZ 891 Palmer J stated at p 926: 

'That such holiday in lieu of working a public holiday is paid at ordinary time rates .. .' 

In 1995, in the case of New Zealand Harbour Workers Union v Lyttelton Port Co 

Ltd (1995] 2 ERNZ 177, the Employment Court stated at p 196: 

... amount must be made up so that the employee who takes a holiday, ... on ... the 
day in lieu, is paid the full amount that the employee would have been paid if 
working that day. 

The latest precedents which had to deal with this question can be found with the 

case of Ports of Auckland Ltd v New Zealand Waterfront Workers Union Inc [1996] 

3 NZLR 268.573 There the Court of Appeal held at p 273 that 

... the purpose of s 7 A is to enable workers observing statutory holidays falling on 
what would otherwise be working days to have the pay they would have earned on 
an ordinary working day .... They are entitled to observe public holidays without 
loss of what they habitually receive for ordinary working days. . . . The inquiry is 
not what the employee would receive ifhe or she worked on the particular holiday. 
. . . there is no scope for bargaining for a lesser special rate for the purposes of 
calculating statutory holiday pay .... the focus is on pay for the ordinary working 
day, anything which is clearly payable only in defined circumstances or at defined 
times [for example overtime, bonuses, and allowances] is excluded. 

However, where workers are paid a composite rate made up of a number of 

components which covers the working day, that rate will be the rate for the ordinary 

working day.574 This was held by the Court of Appeal to be a matter of contract 

interpretation. 575 

m see also the same case in [ 1996] 2 ERNZ 25 

m Ports of Auckland Ltd v New Zealand Waterfront Workers Union Inc [1996] 3 NZLR 268, 273 

mibid 
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Again, within that overtime, bonuses and allowances depend on actual working 

results and need not be notionally calculated and paid. 576 

1.5.2. Timing of the payment 

In Ashcroft and Ansett NZ511 Palmer J stated that the holiday in lieu is to be paid 

'at the time the holiday is taken'. 

The same conclusion was found by the Employment Court in the NZ Harbour 

Workers Union v Lyttelton Port Co518 case. 

1.5.3. Choosing the day in lieu 

Generally, neither the employee nor his or her employer should fix the day in lieu 

on their own without asking the other party. The parties should agree regarding the 

date when the paid day off work will be taken in substitution for the day worked. 

Problems arise, if the two parties do not agree. No more than four years ago - in 

the Ashcroft v Ansett NZ case579 - Palmer J held that if no agreement can be reached, 

it ' ... may be fixed by the employer with reasonable notice (not less than 2 weeks) and 

after considering work requirements and the opportunity for rest and recreation 

available to that [employee]'. 

However, now the latest precedent takes the opposite position and gives the 

employee the competence to decide. 

" 6 Hom, HA 1981, HA7A06 

,n [1993] 2 ERNZ 891,926 

j,s [199.5] 2 ERNZ 177 

m [1993] 2 ERNZ 891,926 
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The Employment Court stated in New Zealand Harbour Workers Union v 

Lyttelton Port Co580 at p 199: 

Ultimately it is to the employee that the right is given and on the employer is 
imposed the corresponding obligation. In making the decision, the employee 
should invite and take into account the employer's views as to its convenience but 
is not bound to agree to them. 

1. 6. The legal grounds of some special questions 

Some special questions - not expressly dealt with in the HA 1981 - concerning: 

- the payment of penal rates for working on public holidays; 

- the accumulation of paid days in lieu into successive years; and 

- unused paid days in lieu in the case of the termination of employment 

arose in former cases. 

The legal answer to these questions 1s worth mentioning by the following 

illustration. 

1.6.1. Payment of penal rates for working on public holidays 

Some employers tried to entice their employees by providing penal payments 

when working on a public holiday instead of a day in lieu. However, such penal 

payments contravene s 7 A of the HA 1981. 

This was stated in Air New Zealand Ltd v New Zealand Assn of Marine Inc 

[1994] 1 ERNZ 186, and was confirmed in the latter Lytteltonssi case. 

' 90 (1995] 2 ERNZ 177 

m New Zealand Harbour Workers Union v Lytle/ton Port Co Ltd (1995] 2 ERNZ 177, 196 
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J. 6.2. Accumulation of paid days in lieu 

The question arises what will happen with days in lieu if not granted within the 

year in which they should ideally have been taken. The answer can be found in the 

Telecom582 case and in the latter Ashcroft and Ansett New Zealand Ltd 583 case. 

In the latter case it was held at p 893: 

The view expressed by the Employment Court in Telecom was correct, that days in 
lieu would not lapse if not granted within the year and so could be accumulated by 
an employee over a period of years. 

1.6.3. Unused paid days in lieu in the case of termination of the employment contract 

In the HA 1981, there is no provision regarding public holiday payment for 

employees who did not take their day(s) in lieu before termination of the employment 

contract. 

In Wedderburn v Pakim Holdings (No 2) Ltd, unreported, G J Wood, 25/3/94, 

WT 51/94, at first, the Tribunal took into considerations 13 of the HA 1981, but it 

does not apply, because it relates specifically to annual holidays and not public 

holidays. 

The Tribunal then, called upon s 25 of the HA 1981. This section does not 

directly apply because it refers to holidays in factories. 

Nevertheless, the Tribunal deduced from s 25 of the HA 1981:584 

... that an assessment of the statutory provisions leads on to the conclusion that it 
was Parliament's intention that employees should not be deprived of holiday pay 
for working on public holidays and that they are entitled to holiday pay upon 
termination, or at the least, that the legislative provisions are neutral with respect 
to this matter. 

582 Labour Inspector v Telecom Networks and Operations Ltd [1992) 3 ERNZ 993, 995 

. m [1993) 2 ERNZ 891 

' 84 Wedderburn v PakimHoldings (No 2) Ltd, unreported, G J Wood, 25/3/94, wr 51/94, 4 
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Finally, the Tribunal used the test for implying terms into employment contracts 

set out by the Court of Appeal in Attorney General v NZ Post-Primary Teachers' 

Assn [1992] 2 NZLR 209, 214 and came to the conclusion that: 

. .. employees are entitled to be paid holiday pay for public holidays which have 
been worked and for which a paid holiday has not been granted to the employee." 
That is because despite the absence of a particular provision in the Holidays Act 
that workers should be paid holiday pay for public holidays not taken before 
termination of the employment contract, it was either the legislative intent that if 
that occurred payment would be made, or no intention can be gleaned from the 
statute and, in the latter case, it falls within the Employment Tribunal's equity and 
good conscience to determine that such payments should, as a matter of policy, be 
required to be paid by employers. 

2. Observance ofpublic holidays 

Not every public holiday is observed on its actual day peremptorily and by virtue 

of standing custom, like Good Friday for example, which will always be on a Friday .. 

Exemption provisions for some public holidays are established in ss 8, 9 and 10 

of the HA 1981. 

As will be seen below, many public holidays are shifted to the following ( or 

preceding) Monday. This phenomenon is called Mondayisation. 585 

2.1. Anniversary days: s 8 of the HA 1981 

The anniversary day for Canterbury for example, is 16 December every year. 

However, it is not observed exactly at this date each year. Section 8 (1) (a) of the 

HA 1981 establishes that if the anniversary date falls on a Friday, Saturday or Sunday, 

the holiday is observed on the following Monday. 

'"Introduction to the Law of Employment (3"' edn), p 145 
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Under s 8 (1) (b) of the Act, the holiday is observed on the preceding Monday if 

the anniversary date falls on a Tuesday, Wednesday, or Thursday. 

2.2. Christmas and New Year holidays: s 9 of the HA 1981 

Putting aside the saving clauses under subs 4 (refers to dairy factory workers) 

and subs 5 of this section (refers to alternative provisions made under an employment 

contract), this section states in its subs I - 3 generally: 

- if Christmas Day and New Year's Day fall on a Friday, Boxing Day and the day after 

New Year's Day are observed on the following Monday, 

- if Christmas Day and New Year's Day fall on a Saturday or Sunday, those holidays 

are observed on the following Monday, and Boxing Day and the day after New 

Year's Day are observed on the following Tuesday. 

2.3. Labour Day: s JO of the HA 1981 

Under s 10 of the HA 1981, Labour Day is always observed on the fourth 

Monday in October. 

3. ANZAC Day and Waitangi Day 

Although ANZAC Day and Waitangi Day belong to the 11 public holidays listed 

ins 7A (2) of the HA 1981, they are treated in a different manner in most respects. 

At first, they are covered by their own Acts: the ANZAC Day Act 1966586 and 

the Waitangi Day Act 1976587• 

'" abbreviation: ADA 1966 

m abbreviation WDA 1976 
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ANZAC Day is a paid public holiday: s 4 (1) of the ADA 1966, observed on 

25 April: ss 2 (1), 3 ADA 1966. ANZAC Day cannot be transferred to another day 

for its observation: s 4 (2) of the ADA 1966. 

Waitangi Day is to be observed on 6 February: s 3 of the WDA 1976. 

The provisions of ss 4 and 5 of the WDA 1976 correspond to ss 3 and 4 of the 

ADA 1966. 

If an employee has worked on one of these two days and claims entitlement to a 

day in lieu in regard to the relevant day, the day in lieu can only be granted if the 

employee would have worked on the day in question at ordinary rates of pay. 

However, paid penal rates in substitution are unlawful. 588 

Section 4 of the ADA 1966, and s 5 of the WDA 1976, refer to collective 

employment contracts. 

These sections do not refer to individual employment contracts in the literal text. 

Horn is of the opinion in his commentary of s 4 of the ADA 1966, that 'there is 

nothing to prevent such a [individual employment] contract for ANZAC Day [or 

Waitangi Day] to be a normal working day'. 589 

588 Labour Inspector v Telecom Networks and Operations Ltd [1992) 3 ERNZ 993, 1005 (EC); [1993] 1 ERNZ 492, 49&. 499 

(CA) 

589 Hom, AZA 1966, AZ4.04 
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It is of great interest to read Cook's controversial statement on that subject in his 

honours paper. 590 

There Cook says: 'With respect this [Hom's opinion] is incorrect. ANZAC Day 

and Waitangi Day are both included withins 7A so therefore individual employment 

contracts would be governed by its provisions'. 

With respect, this explanation ignores the literal text of s 4 (2) of the ADA 1966 

ands 5 of the WDA 1976 completely. 

First, the question arises, why mention ins 4 (2) of the ADA 1966 ands 5 (2) of 

the WDA 1976 only collective employment contracts? If the Parliament wanted to 

refer to individual employment contracts this would have been stated in this section, 

or the Parliament would not expressly have mentioned the term collective in the legal 

text. 

Second, the formers 24 (1) (g) of the HA 1981 under which ANZAC Day must 

have been allowed as a whole holiday in any factory and obviously has been 

encompassed as well as individual as collective contracts, has been repealed by s 14 

Holidays Amendment Act 1991. Any reference to that former section is therefore not 

possible. 

Third, the HA 1981 is the main Act concerning public holidays as such. The 

ADA 1966 and the WDA 1976 are special Acts in regard to ANZAC Day and 

Waitangi Day. It is not intended that those two Acts should be subsidiary to the HA 

1981, otherwise they would be senseless and Parliament would have repealed them 

long ago. Thus, their rules must be enforced. 

' 90 Cook, p 34 
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Nevertheless, Cook adopts the view of New Zealand employers and unions591 and 

is of the opinion that 'there is no reason' and it is 'anomalous' to treat ANZAC Day 

and Waitangi Day differently from the other public holidays. 592 

Again, one must clarify the policy intention behind: 

Christmas Day, Boxing Day, Good Friday and Easter Monday are clerical feasts. 

New Year's Day and the second day of January fall under the nomen collectivum 

customs. 

Those days are commonly celebrated. all over the world, and they are in the 

people's minds automatically, even if they are abroad. 

Labour Day and the birthday of the reigning Sovereign are different. Because 

these days are not celebrated all over the world and not automatically in the people's 

mind, they are fixed to be observed. It is not a repeated date, but it is always the 

fourth Monday in October, and the first Monday in June respectiveiy. 

It is true that the day of the anniversary of the province does not take place on its 

fixed date, but it is Mondayised. Because this date is celebrated on different dates all 

over New Zealand and can be replaced by some other day, the treatment of this public 

holiday cannot be decisive for an equal treatment of all public holidays. 

ANZAC Day and Waitangi Day commemorate historical events. 

ANZAC Day commemorates the first and second world wars, the South African 

wars, the war in Malaya/Borneo and the war in South Vietnam. Additionally, 25 April 

is the anniversary of the first landing of troops from the United Kingdom of Great 

Britain and Ireland. 

m New Zealand Employer's Federation, Submission of the New Zealand Employers' Federation on the Review of the Holidays 

Act 1981 (May 1995), p 10; New Zealand Council of Trade Unions,Response to the Review of the Holidays Act 1981 (May 

1995) 

'92Cook,p34 
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Waitangi Day on 6 February, commemorates the signing of the Treaty of 

Waitangi by the Native Chiefs and Tribes ofNew Zealand in 1840. 

Because these days are of such extraordinarily high historical importance, they 

are deemed to be commemorated on the exact fixed days. Lots of people gave their 

services to England and to the Commonwealth Nations on those days. Everybody 

around the world should therefore know the exact commemoration of these essential 

dates, and should not get confused by a Mondayisation system, even if New 

Zealand's employees may lose a public holiday every six or seven years. 

The policy intention behind the idea of those days is of more significance than a 

paid public holiday. Otherwise the idea could arise that New Zealand's employees are 

eager for a paid day off without commemoration of the historical occurrences. 

To make a short comparison to German historical events, it is completely 

inconceivable that the public holiday would differ from the actual historical date, such 

as 3 October - the day of the reunification of West- and East Germany. 

To sum up, because of the historical importance, it is suggested that Cook's 

opinion must be strongly rejected. 
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III. Annual holidays 

The aim of annual holidays is to give the employee several continuous days for 

rest and recreation. 

1. Basic entitlement to annual holidays: s 11 of the HA 1981 

Section 11 of the HA 1981 provides for the entitlement of the employee to 

annual holidays with pay: 

Except as otherwise provided in this Act, every worker shall at the end of each 
year of his employment by any one employer become entitled to an annual holiday 
of 3 weeks on holiday pay calculated in accordance with this Act. 

As Hom's Employment Contracts clarify593, the Act states that the employee is 

entitled to 'the holiday plus hoiiday pay, not just to one or the other'. 

Incidentally, it is worth mentioning that the entitlements to holidays and to 

holiday pay are enforceable by an application from a Labour Inspector for a 

compliance order, or recovery of holiday pay, and/ or penalty: ss 143 (1) (b), 144 (3) 

and (6) of the EC Act 1991. 

2. The time of the annual holidays: s 12 ofthe HA 1981 

Section 12 (1) of the HA 1981 provides that the employee has the right to take 

at least two uninterrupted weeks annual holiday within six months of entitlement. 

.m Hom, HA 1981, HAl 1.04 
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Further, the employer has to allow its employee to take all of his or her holiday 

entitlement within 12 months of the entitlement occurring. 

Section 12 (IA) was enacted in the HA 1981 in 1983594 as consequence of the 

case of Higgs v Viprapac Masonry (Wellington) Ltd, Davison C J, 6/8/82, HC 

Wellington M, 100/82. There, the High Court held that holidays not taken in the year 

due are lost. 

Now, under s 12 (IA) of the HA 1981, the employer must allow its employee 'to 

take, within the 12 month period ... any holiday or any balance of it to which that 

worker may be entitled'. 

Otherwise the obligation concerning annual holidays is to remain in force until it 

is allowed: s 12 (lA) (a) and (b) of the Act. 

The onus of proof that the employee has been allowed to take his or her holiday 

. h l s9s 1s on t1 e emp oyer. 

Putting aside contractual agreements, it is the duty of the employer to consult 

their employee regarding the exact time of the holiday to be taken: s 12 (2) of the HA 

1981. 

Thus, the employee should have the right to announce his or her wish concerning 

the time he or she would like to be entitled to take annual leave. The employer should 

take the employee's wish into account.596 

,?-+ Hom, HA 1981, HA12.05 

m Hom, HA 1981, HA12.05 

596 Hom, HA 1981, HA12.06 
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On the one hand, the consultation does not require agreement, but on the other 

hand, it clearly involves more than mere prior notification597 to have the possibility 

that a solution to the satisfaction of both parties can be found. 598 

Additionally, s 12 (3) of the HA 1981 states that the employee may split up his 

annual leave in more than one period. 

Finally the employee may take his annual leave wholly or partly in advance: s 12 

(4) of the Act. The precondition is that both parties (the employer and its employee) 

agree. The aim of this subsection is to 'balance both the needs of the employer in 

operating their business and the rest and recreational needs of the employee when 

fixing the timing of annual holidays'. 599 

3. Holiday payment 

The fundamental entitlement to annual leave under s 11 of the HA 1981 grants 

paid annual holidays. 

In this context the question arises about the amount of the payment: 

- where the employee has become entitled to annual holiday under s 11 of the Act; 

- where the employee takes annual holiday in advance: s 17 of the HA 1981 ~ and 

- where work ceases periodically. 

m see New Zealand Public Service Assn Inc v Electricity Corp of New Zealand Ltd [1991] 1 ERNZ 610 where the Labour Court 

held that the consultation involves more than one meeting or discussion between the employer and its employee 

' 98 Hom, vol. 2, HA 1981, HA12.06 

m Industrial Relations Service, Letter to the Minister of Labour: "Progress of the Technical Review of the Holidays Act 1981 ", 
(March 1994) 
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Further, what is the legal position concerning: 

- proportionate holiday pay in respect of employment for less than one year; and 

- holiday pay to be deemed salary or wages, and to be subject to deductions 

accordingly. 

Only some special issues of legal relevance concerning the pertinent sections will 

be analysed. 

3.1. Calculation of holiday pay where worker has become entitled to annual 
holidays: s 16 of the HA 1981 

A precondition for holiday pay under s 16 of the HA 1981 is that the employee 

has not taken any annual holiday in advance of entitlement: subs (1) of this section. 

The basis of computation is the employee's rate of his average weekly earnings: 

subs (2) of this section. 

By being permitted to split the employee's annual holidays (s 12 (3) of the Act), 

the employee's holiday pay is calculated under s 16 (3) of the HA 1981. 

To illustrates 16 (3) of the Act, some examples should be given:600 

(a) Worker A begins employment on 1 March 1992. His salary is $ 26,000 per 
annum or$ 500 per week. On 1 March 1993 he becomes entitled to three weeks' 
annual holiday and it is agreed with his employer that he will take one week's 
annual leave. His gross earnings for the previous year were $ 26,000. His average 
weekly earnings are$ 500 per week($ 26,000 - 52). Therefore A's holiday pay is 
$ 500 per week. 
(b) Worker B also begins employment on 1 March 1992. Her salary is also $ 

26,000 per annum or $ 500 per week. After 6 months , due to superior 
performance, B's salary is increased to$ 28,600 per annum or$ 550 per week. 
On 1 March 1993, B too becomes entitled to 3 weeks' annual leave. B's gross 
earnings for the previous year are $ 27,000. Accordingly, her average weekly 
earnings are$ 525.00 per week($ 27,300 - 52). However, B's ordinary pay at 

600 Hom, HA 1981, HA16.04 
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the date when the holiday begins is $ 550 per week. Accordingly, B's holiday 
pay is$ 550 per week and not 525.00. 

Additionally, it is worth mentioning that the employee's holiday pay should not 

be less than the rate of his or her ordinary pay: s 16 (4) of the HA 1981.601 

3.2. Calculation of holiday pay where annual holiday taken in advance: s 17 of the 
HA 1981 

Section 17 of the HA 1981 must be read subject to s 12 (4) of the Act which 

allows the employee to take annual holidays in advance on the condition that the 

employer gives its consent. 

Section 17 of the HA 1981 provides the involved method of calculation in this 

context. Mazengarb states that:602 

Where annual holiday is taken in advance of entitlement (as allowed by s 12 (2) ) 
holiday pay is calculated: 

(a) Where the employee has completed at least three weeks' of employment in the 
relevant 12 month period, on 6 per cent of gross earnings (as defined in s 3) or 
such percentage of three weeks as the employee is taking for holiday, subject to the 
rate not being less than the employee's rate of ordinary pay (as defined in s 2) at 
the date the holiday begins; 

(b) Where the employee has not completed three weeks' employment in the 
relevant 12 month period, 6 per cent of total ordinary pay (as defined in s 2) less 
any holiday pay already paid to them in respect of the same period ... 

Where an employee who has taken some of his or her annual holiday entitlement in 
advance, becomes entitled to holiday in terms of s 11, the employer must then pay 
to the employee the total holiday pay to which the employee would have been 
entitled in terms of s 16 ( three weeks average weekly earnings) less the holiday pay 
already paid in respect of the holiday taken in advance. 

601 see the definition for ordinary pay under s 4 of the HA 1981 

601 Maz., [3217.2], H/198 
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3. 3. Calculation of holiday pay where work ceases periodically: s 18 of the HA 1981 

Section 18 of the HA 1981 settles the genuine issue of the calculation of holiday 

pay regarding employees who have been employed for long enough to be entitled to 

an annual holiday (s 11 of the Act) in the case where the employer closes business for 

an annual shut-down. 

In reference to the period of closure or discontinuance of work under s 18 (1) of 

the Act, 'the holiday pay of the worker shall be an amount equal to six percent of his 

gross earnings during the time from the date of commencement of his employment up 

to the date when the premises are closed or the work is discontinued' (s 18 (2) of the 

Act). 

Regarding the calculation of holiday pay for the following year, the employee's 

commencement date is deemed to be the date of closure: s 18 (5) of the HA 1981. 

The employer may deduct from the amount of holiday pay, any holiday pay taken 

in advance: s 18 (3) of the HA 1981. 

3.4. Proportionate holiday pay to be deemed salary or wages, and to be subject to 
deductions accordingly: s 21 of the HA 1981 

Section 21 of the HA 1981 provides the formula used for the calculation of 

holiday pay in the case where the employee has worked for less than one year, or it is 

less than one year since the worker's last holiday entitlement: subs (1) of this section. 

Subsection (2) of this section establishes that the employer has to pay its 

employee six percent of gross earnings603, if the worker has worked more than three 

weeks. 

603 see definition of gross earnings under s 3 of the HA 1981 
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To illustrate this: An employee is employed from 1 March to 1 April. His or her 

gross earnings for this time are a mere$ 2118.00. Thus, the employer has to pay the 

employee$ 127.08 holiday pay($ 2118.00 multiplied by six percent=$ 127.08).604 

Contrary to this is the mode of calculation where the employee has been 

employed for less than three weeks. There, the method of calculation for holiday pay 

is based on six percent of ordinary pay: subs (4) of this section. 

Subsection (3) of this section provides for the case where the employee is sick or 

injured in the calculation period. There, to calculate gross earnings, the calculation of 

holiday pay must be adjusted by adding the ordinary pay the employee would 

normally have received for that week or weeks, less any sick pay paid. 

Again, an example for illustration: An employee is absent for two weeks on sick 

leave. His or her ordinary pay for that period would have been$ 1000. As it happens, 

the worker is paid $ 500 sick pay. To calculate holiday pay, the employee would 

receive 6 % of$ 500 ($ 1000 - $ 500). Thus, the worker would receive $ 30. 605 

3.5. Holiday pay to be deemed salary or wages, and to be subject to deductions 
accordingly: s 22 of the HA 1981 

Holiday pay is deemed to be salary or wages earned by the employee. It is subject 

to all the deductions the employer is required by any enactment to make from salaries 

and wages. Examples of such deductions are income tax or accident compensation 

payments. 606 

604 Hom, HA 1981, HA21.04 

cso, Hom, HA 1981, HA21.07 

606 Hom, HA 1981, HA22.04 
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4. Legal grounds in regard to issues of/egal relevance 

Issues of legal relevance may arise concerning the treatment of exceptions to the 

rule. 

4.1. Termination I dismissal 

Two special cases - which shall be presented - can arise in the following 

situations: 

- the employment is terminated before the employee has taken its annual leave; and 

- the case of dismissal and re-employment of the worker within one month. 

4.1.1. Termination of the employment before annual leave has been taken: 
s 13 of the HA 1981 

Section 13 of the HA 1981 provides the employee, whose employment is 

terminated before he or she has taken the whole of his or her annual holiday 

entitlement that the employer, must forthwith pay to its employee holiday pay for the 

balance of the annual leave entitlement not taken. Again, the method of calculation is 

provided under s 21 of the HA 1981. 607 

In the context of this section, some practical cases are of interest: 

In Joyce v Mutual Rental Cars Ltd (1990) 3 NZELC 97,669 (HC), the dismissed 

plaintiff claimed outstanding holiday pay for leave not taken in earlier years and the 

year to date. At p 97,675 Chilwell J stated that: 

The plaintiff did not take his annual holidays when they become due. The fact that 
he had accumulated 28 'entitled days' would indicate that he had not taken any of 
his annual leave during the year ended 31 March 1987 nor had he taken the whole 
of his annual holiday during the year ended 31 March 1986. The 'accrued days' 

607 Horn, HA 1981, HA13.04 
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represent the apportionment for the incomplete year 1 April 1987 to 26 January 
1988 . 
.. . the balance of entitlements are as follows: 

~ 
Annual holidays 
Long service leave 

Date 
28 + accrued 
20 + accrued 

In his judgment Chilwell J stated at p 97,676 finally: 

I find that the plaintiff was entitled to the amount paid for his 'entitled days' and 
'accrued days'. Nor do I consider the total amount payable for these items is one 
of the circumstances to be taken into account in determining the period of the 
notice. To do so would run contrary to the spirit of the Holidays Act. 

In the case of Parker v Auckland Regional Council [1993] 1 ERNZ 152 the 

question arose whether the employment contract was extended beyond the conclusion 

of the notice period by unused annuai ieave entitiement. There, ii was held: 

. .. assuming that the employment contract terminated at the end of the notice 
period, it was not extended further by s 13 Holidays Act 1981. Section[ s] 13 ... 
Holidays Act 1981 require[s] that the employment contract in question has 
terminated. The Act only deemed unused holidays to be taken and required that 
they be paid for and calculated accordingly. 

4.1.2. Dismissal and re-employment of the worker within one month: 
s 20 {l) of the HA 1981 

For the purposes of s 11 of the HA Act 1981, under s 20 (1) of the Act the 

employee's employment is deemed to be continuous if his or her employment is 

terminated and the employee is re-employed by the same employer within one month. 

Section 20 (1) of the Act prevents the employer from prejudicing the entitlement 

of the worker to the benefits of the Act. Thus, to preserve the benefits of the Act, the 

employee's employment is deemed to be continuous. 
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An exception is provided where a Labour Inspector can confirm in writing that 'in 

terminating the employment the employer acted in good faith and not for the purpose 

of evading or attempting to evade any obligation imposed by this Act or any payment 

required to make under it'. 

4.2. Sickness or injury on annual holidays: s 14 of the HA 1981 

Under s 14 of the HA 1981 a worker is not required to take any time he or she 

has off work, on account of illness or injury, as annual leave. 

In this context the question arises, whether an employee who falls ill or is injured 

while on annual leave may extend his or her annual leave entitlement by a period 

equivalent to the length of the illness or injury. 

Hom608 has analysed the wording of the marginal note to s 14 of the HA 1981609 

and has drawn the conclusion that such an extension would have been possible if the 

heading of the section read: 'Effect of sickness or injury while on annual holidays'. 

Thereupon Hom argued:610 

It appears, however, that the true purpose of that section is to prevent an employer 
from requiring an employee who is prevented from working by reason of sickness 
or injury to take any period off work as a period of annual holiday. Thus the 
heading should be interpreted to refer to the effect of sickness or injury on an 
employee's entitlement to annual holidays. 

608 Hom, HA 1981, HA14.04 

609 The wording of the marginal note to sl4 of the HA 1981 is: 'Effect of sickness or injury on annual holidays' 

610 Hom, HA 1981, HA14.04 
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Hom also referred to the case of Inspector of Awards and Agreements v 

Winstone (Northland) Ltd [1980] ACJ 127 where the Arbitration Court interpreted 

the phrase 'is unable to work'611 as meaning 'is prevented from working'612. 

Hom commented that as a consequence of this interpretation s 14 of the HA 

1981 would not apply during a time on which the worker was absent from work by 

reason of annual holidays. 613 

4. 3. Special holiday during annual holidays: s 15 of the HA 1981 

Section 15 of the HA 1981 provides that it is not possible to take annual leave on 

a public holiday. In the case of Northern Hotel etc JUOW v Dominion Breweries Ltd 

[1988] NZILR 810 the Labour Court stated at p 812: 

Where one of the special holidays ... referred to falls on the day of a worker's 
weekly holiday, such worker shaii have an additional day on fuli pay added to his 
annual leave or proportionate annual leave or such other days as may be mutually 
agreed for each day involved or in lieu .... 

Actually, in that case the issue arose 'whether the worker .. . may be paid for 

statutory holidays which occurred after termination of his employment but within a 

period of unused annual holidays added to the date of termination'. 614 

Finnigan J came to the following solution:615 

The worker in the present case was entitled by s 24 Holidays Act 1981 to a paid 
whole holiday on each of Christmas Day, Boxing Day, New Year's Day and 2 
January. Thus by the provisions of s 15 of that Act he is entitled to an increase of 

611 The wording of s 14 of the HA 1981 is: "No period during which a worker is unable to work, because of sickness or injury, shall 

be counted as part of any annual holiday to which he is or may become entitled." 

612 Originally this phrase was interpreted for s 3 (7) of the Annual Holidays Act 1944. Notwithstanding. s 3 (7) of the repealed 

Annual Holidays Act 1944 corresponds withs 14 ofthe HA 1981. 

613 Hom, HA 1981, HA14.04 

614 Northern Hotel etc JUOWv Dominion Breweries Ltd (1988] NZILR 810 

61.i ibid, 812 
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the annual holiday period deemed to be allowed to him pursuant to s 13, of one 
day in respect of each of those holidays. Read together, those two sections entitle 
him in my view to payment for the 20 days of unused annual holiday plus payment 
for the four days named, these being 'special holidays' as defined ins 15. 

5. Special issues of/egal relevance in two practical case examples 

Two further precedents regarding holidays are worth mentioning. 

The first case refers to the issue about the legal grounds where the employer 

cancels holiday arrangements. 

The second one is an older decision, but still of interest, and is about the legal 

grounds where the employee works during the holiday period. 

5.1. Cancelling of arrangements 

(Vining v Air New Zealand Ltd, unreported, Colgan J, 26/5/95, AEC 41/95) 

This case falls under s 12 (2) of the HA 1981.616 

The factual situation in this case was that the defendant ( employer) purported to 

cancel the plaintiff's (employee) annual leave about 48 hours before it was due to 

commence. The employer knew that the plaintiff had made arrangements to travel 

overseas. The employment contract made between the two parties under s 19 (4) of 

the EC Act 1991 provided under clause 11 (d):617 

'When Flight Attendants are required to take annual holidays they should be given 

one month's notice .. .'. 

616 description of this section see above at p 242 

611 Vining v Air New Zealand Ltd, unreported, Colgan J, 26/5/1995, AEC 41/95, 2 
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The employee met this deadline. Proceeding from this fact, one of the main issues 

in this case has been the question whether the employer has granted annual holidays 

or not. 

Finally, the Court came to the conclusion that the employer had granted the 

employee annual holidays and granted an injunction to the plaintiff requiring the 

defendant to permit the plaintiff to take the annual holidays that she had applied for, 

and the defendant was restrained from calling upon the plaintiff to work or to be 

available during that period.618 

Anderson in a case note accepts this view:619 

Given the nature of modem holidays, the need to coordinate with family, to make 
bookings and so on, this position seems less than satisfactory. This position is 
worsened if an employer can unilaterally cancel agreed holidays. 

5.2. Working during hoiiday period 

(Walsh v Waterfront Industry Commission (1951) BA 2253) 

The case of Walsh v Waterfront Industry Commission620 refers to s 23 of the HA 

1981 (re-enacting s 7 of the repealed Annual Holidays Act 1944621). 

In this case the issue arose whether an employee can accept holiday pay, and 

during his or her holiday period continue to work simultaneously for the same 

employer for an additional sum. 

618 ibid, 9 

619 G Anderson, "Annual Holidays - Purported Cancellation - Injunction", [1995] ELB 105 

620 (1951) BA 2253 

621 Maz., [3223.2], H/205 
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At p 2256 the Supreme Court held: 

In terms of section 7 (2) of the Annual Holidays Act, 1944, and the Minister's 
Order, the worker is given the right to an annual holiday on full pay, and not the 
alternative right to pay in lieu of the holiday. 

Although this case was decided before today's Holidays Act 1981 came into 

force, some academic commentators still apply the idea of that decision by way of 

solution when a similar issue arises. 622 

Accordingly, where an employee works during his annual holidays receiving their 

ordinary rate of pay in respect of the annual holiday period itself, the claim fails. 

The employee cannot contract out of the Act (s 33 of the HA 1981) and 

therefore cannot exercise a right of waiver. 623 

622 Horn, HA 1981, HA33.06 

623 ibid 
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Subdivision 2: German lmv 

As to both public holidays and annual holidays, only the most important 

differences and regulations in German law will be presented and in broad outline. 

I. In regard to public holidays 

Not every public holiday all over Germany is celebrated in each of the 16 Lands 

of the German Federal Government. 

Therefore the number of public holidays are different in the singular federal real 

estates. 

For example, all over Bavaria there are at least 12 public holidays: 

- New Year, 1 January 

- Good Friday 

-1 May 

- the day of the Ascension of Christ (second Thursday in May) 

- 3 October (the anniversary day of the reunification of West- and East Germany) 

- 25 December 

-Boxing Day 

- 6 January (the day of the three holy kings) 

- Whit Monday 

- Feast of Corpus Christi (last Thursday in May) 

- the day of the Assumption of the Virgin Mary (15 August and only in areas where 

the vast majority of the population is of catholic confession) 

- All Saints Day 

As one can see, 10 of the 12 public holidays in Bavaria are clerical feasts. 

In the Bavarian city Augsburg there is a 13th public holiday: the feast of peace on 

8 August. 
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All over Germany there is no Mondayisation of the public holidays. Public 

holidays are observed on the day where they actually fall. If this happens to be a non

working day for the worker then that is the final result. 

Finally, there is no special Holidays Act regarding public holidays. There are 

merely singular provisions in different labour law Acts. 

Rules concerning the legal grounds where employees are working at the public 

holiday are established in§§ 9 - 13 of the Arbeitszeitgesetz (= Work Hours Act). 

Under § 2 I of the Entgeltfortzahlungsgesetz624 (= Remuneration Act) it 1s 

provided that every public holiday is paid. 

§ 2 III of that Act states that the public holiday is not paid where the employee 

does not work on the day before and after the public holiday without giving the 

employer a credible excuse (e.g. illness). 

Under§ 18 of the Jugendarbeitschutzgesetz625 (= Employment of Young Persons 

Act) some special provisions for minors regarding public holidays are stated. For 

example, under § 18 II of the Act, minors are in no circumstance allowed to work on 

25 December, 1 January, 1 May and Easter Sunday. 

624 abbreviation: EFZG 

615 abbreviation: JArbSchG 
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The dates of the public holidays are shown in a one page survey in the Labour 

Law Acts Code Book.626 

Figure: Survey of the Public Holidays in Germany under Number 8d of the 

Labour Law Acts' Code Book 
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11. In regard to annual holidays 

In Germany, the Bundesurlaubsgesetz627 (= Federal Holidays Act) exists which 

establishes provisions in regard to annual holidays. 

The most important difference to New Zealand law is that the annual holiday of 

every employee is at least 24 working days: § 3 I BUrlbG. 

The employee is entitled to take annual holidays wholly or partly after six months 

of employment with the same employer: § 4 BUrlbG. 

The annual holidays are paid. The method of calculation is the worker's gross 

earnings in the last 13 weeks before their annual holidays: § 11 I BUrlbG. It has to be 

paid before the employee takes annual leave: § 11 II BUrlbG. 

Special provisions concerning minors are established under§ 19 JArbSchG: 

- if the minor employee is not yet 16 years old at the beginning of the year, he or she 

is entitled to take 30 working days off for annual holidays per year: § 19 II number 1 

JArbSchG, 

- if the minor employee is not yet 17 years old at the beginning of the year, he or she 

is entitled to take 27 working days off for annual holidays per year: § 19 II number 2 

JArbSchG, 

- if the minor employee is not yet 18 years old at the beginning of the year, he or she 

is entitled to take 25 working days off for annual holidays per year: § 19 II number 3 

JArbSchG. 

Where the minor employee works as a coal miner, he or she is entitled to take 

three extra working days off for annual holidays: § 19 II JArbSchG. 

627 abbreviation: BUrlbG 
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Subdivision 3: Resume 

German law provides longer annual holidays than New Zealand law, but then 

German public holidays are not Mondayised. 

In New Zealand Mondayisation is deemed to be just and proper to motivate the 

employees for work by actually giving them the 11 public holidays off in view of their 

less generous annual holidays, compared to several other countries which provide for 

statutory entitlement of four or even five weeks. 

Because of longer annual holidays in Germany, there is no need to transfer public 

holidays to Mondays as the statutory granted annual leave should ensure enough time 

for relaxation. 
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Division 3: Wages 

Finally, the relevant essential provisions of employment protection as to wages 

shall be presented. 

Wages help keep our standard ofliving. 

Subdivision 1: New Zealand law 

The three Acts which will be discussed concernmg the topic wages are the 

Minimum Wage Act 1983628, the Wages Protection Act 1983629, and the Equal Pay 

Act 1972630 • 

I. The common meaning of the term 'wages' 

In everyday language, remuneration calculated on a weekly or fortnightly basis is 

usually referred to as 'wages', and if on an annual basis as a 'salary'.631 

Once Lord Wrenbury stated:6~2 'Wages are the pecuniary return for services 

rendered'. In the same case Lord Atkinson stated that a gratuity or gift to an 

employer is not part of the latter's 'wages1.633 

628 abbreviation: MWA 1983 

629 abbreviation: WPA 1983 

638 abbreviation: EPA 1972 

631 Employment Law Guide, p 1046 

632 see Roberts vHopwood [1925] AC 578,612 

633 ibid, 599 
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However, bonus payments which an employer is obliged to pay in certain events, 

for instance payments which are not true bonuses such as overtime payment634, will 

rank as 'wages'. 

In an English case, 'wages' was interpreted to mean 'direct payment related to the 

work to be done' 635; whereas, a Divisional Court held remuneration is 'not mere 

payment for work done, but is what the doer expects to get as the result of the work 

he does in so far as what he expects to get is quantified in terms of money'. 636 

In another case, the Court of Appeal held that: 'it may be that 11wages 11 is a word 

generally used to describe remuneration for work done or to be done and is 

inappropriate to describe payment for a period when work is not done and it is not 

intended that it be done' .637 

After taking into consideration all the historical efforts and developments of the 

phrase in question, today 'wages' will be used as a generic concept synonymous with 

'remuneration'. 

In how far other payments, e.g. bonus payments, are included in 'wages' will be 

shown within the presentation of the relevant Acts. 

63-1 Employment Law Guide, pp 1047, 1079 • 1083 

'-" ibid, p 1047 

636 S & U Stores Ltd v Lee (1969) 2 All ER 417,419 

631 Quick Bake Products Ltd (in rec) v NZ Baking Trades Employees JUOW [1990) 2 NZILR 774 (CA), 777 
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JI. The Minimum Wage Act 1983 

The MW A 1983 provides the minimum of wage an employer has to pay its 

employee. 

It is 'an Act to consolidate and amend the law relating to minimum wages' .638 

1. Interpretation 

For a better comprehension of the context of the following description ofsome of 

the essential provisions, aims and ideas of the MW A 1983, it is useful to first give an 

explanation of some terms. 

1.1. The meaning of the term 'wages' under the MWA 1983 

There is no interpretation of the term 'wages' under s 2 of the MW A 1983, or 

under any other section of that Act. 

To draw an analogy with the WP A 1983, an interpretation of the term 'wages' 

can be found under its s 2. 

Without anticipating too much, s 2 of the 1'IPA 1983 includes in the term 'wages' 

overtime and bonus payments for example. 

Thus, the argumentum e contrario permits to draw the conclusion that under the 

MW A 1983 the phrase 'wages' means wages as such without overtime, bonus or other 

special payments because, apparently the legislature did not find it necessary to give 

an interpretation of that term such that the inclusion of these payments would be 

expressly mentioned. 

638 MW A 1983, before s l 
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1.2. The meaning of'minimum wage legislation' 

New Zealand was one of the first countries to introduce 'minimum wage 

legislation'. 639 

In providing a statutory floor of wages by fixing minimum rates across the board 

in all employment, the legislature originally had in mind employees who were not 

covered by an award and who were thus dependent upon individual negotiation. 640 

Whilst compulsory arbitration was in force, minimum wage legislation had only 

slight importance, due to the fact that award minima were almost invariably higher 

than the floor rates fixed by the now repealed Minimum Wage Act 1945.641 

With the onset of voluntary arbitration and, to a greater extent, with the 

introduction of the permissive bargaining regime under the EC Act 1991, minimum 

wage legislation achieved a heightened significance as there was no longer a guarantee 

that collective documents would be settled.642 

During this period, proponents of labour market flexibility increasingly attacked 

the concept of a minimum wage as being unduly rigid. 643 

Against this, it has been argued that the minimum wage has declined in real value 

since 1948 and should be markedly increased.644 

639 Employment Law Guide, p 1055; Maz., MWA 1983, [3000.1], H/1 

640 NS Woods, Industrial Conciliation and Arbitration in New Zealand (1963), p 165; Employment Law Guide, ibid; Maz., ibid 

641 Employment Law Guide, ibid; Maz., ibid 

642 Low Pay Unit, Department of Labour, Law Pay Newsletter, No 4, (June 1987); Employment Law Guide, ibid; Maz., ibid 

643 for a summary of the arguments, see J Boston, Incomes Policy in New Zealand, (1984), pp 268 et seq.; Emplo}ment Law 

Guide, ibid; Maz., ibid 

644 P Brosnan and D Rea, ~n Adequate Minimum Code: A Basis for Freedom, Justice and Efficiency in the Labour Market' 

(1991) 16 Jo oflnd Rel, 143; Employment Law Guide, ibid; Maz., ibid 
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The concept of a mm1mum wage has also been criticised by neo-classical 

economists on the basis that it is perceived to deter employers from employing some 

classes of workers.645 

2. Essential provisions under the MWA 1983 

2.1. Workers to whom the MWA 1983 does not apply: s 9 of the MWA 1983 

Section 9 of the MW A 1983 gives a negative delimitation concerning the 

application of the MW A 1983. This section exempts special groups of workers from 

the provisions of the MW A 1983 ( subs (a) and (b) ), including certain trainees ( subs 

(c)) and inmates of charitable institutions who perform work in connection with the 

institution (subs (d)). 

Section 2 of the Minimum Wage (Training in the Nature of Apprenticeship) 

Regulations 1992 is subject to s 9 (c) of the MWA 1983. Under s 2 (2) of the 

Minimum Wage (Training in the Nature of Apprenticeship) Regulations 1992, which 

persons are comprised in the class named ins 9 (c) of the MW A 1983 is established. 

2.2. Payment of minimum wages: s 6 of the MWA 1983 

Notwithstanding anything to the contrary in any employment contract, every 

employee is entitled to receive from his or her employer payment for his or her work 

at not less than the minimum rate: s 6 of the MW A 1983. 

The policy intentions behind this provision are that the minimum wage ensures that 

workers earn wages which will give them a reasonable standard of living; that income 

is thereby redistributed to low income earners; that workers who might otherwise be 

645 Information Supplied by the Public Service in Response to Requests made by Political Parties Taldng Part in Coalition 

Formation Tasks, Request for Information: Employment Contracts Act: 50812 (1997) 
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exploited are protected from exploitation; and that the gap between the minimum 

wage and rates of unemployment benefit ensures that workers have incentives to take 

up employment rather than becoming dependent on the social welfare system.646 

While s 6 of the MW A 1983 establishes the fundamental provision regarding the 

payment of minimum wages, the applicable rate is currently set by the Minimum Wage 

Order 1997 (SR 1997/11). 

Before giving the description of the applicable rate, in this context it is necessary 

to give one's time and attention toss 4 and 5 oftheMWA 1983. 

2.2.1. Sections 4 and 5 of the MWA 1983 

Under s 4 of the MW A 1983 it is established that the Governor - General may 

from time to time prescribe the minimum rates of wages payable to any class or 

classes of employees. 

Any minimum rate of wages may be prescribed as a monetary amount or as a 

percentage of any other minimum rate or wages: s 4 (2) of the Act. 

Section 5 of the MW A 1983 is subject to s 4 of the Act. At the end of each year 

the Minister of Labour must review minimum wages: s 5 (1) of the Act. 

Then, - before very long - the Minister of Labour may make under s 5 (2) of the 

Act, recommendations to the Governor - General regarding the adjustments that 

should be made to that minimum rate. 

646 NZ Treasury, Government Management ( 1987), p 287 
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2.2.2. The applicable rate 

The applicable rate settled out in the Minimum Wage Order 1997 is as follows: 

Under s 2 of the Minimum Wage Order 1997 the minimum rates for workers 

aged 16 to 19 are provided: 

The minimum rates of wages payable to all workers (whether male or female) who 
are workers to whom the Minimum Wage Act 1983 applies and who are of or over 
the age of 16 years and under the age of20 years are the following: 
(a) If the worker is paid by the hour or by piecework,$ 4.20 an hour or an 

equivalent amount having regard to the rate of production of the worker: 
(b) If the worker is paid by the day,$ 33.60 for each day plus$ 4.20 for each hour 

in excess of 8 worked by the worker on each day: 
(c) In all other cases,$ 168 for each week plus$ 4.20 in excess of 40 worked by 

the worker in excess of 40 worked by the worker in each week. 

Section 3 of the Minimum Wage Order 1997 provides the minimum rates for 

workers aged 20 years and upwards: 

The minimum rates of wages payable to all workers (whether male or female) who 
are workers to whom the Minimum Wage Act 1983 applies and who are of the age 
of 20 years and upwards are the following: 
(a) If the worker is paid by the hour or by piecework, $ 7 an hour or an equivalent 

amount having regard to the rate of production of the worker: 
(b) If the worker is paid by the day, $ 56 for each day plus $ 7 for each hour in . 

excess of 8 worked by the worker on each day: 
(c) In all other cases,$ 280 for each week plus$ 7 for each hour in excess of 40 

worked by the worker in each week. 

2.3. Deductions for board or lodging or time lost: s 7 of the MWA 1983 

Where an employee is provided with board or lodging by their employer, the 

deduction of his or her remuneration in respect thereof must be reasonable. This is the 

case, if the deduction will not reduce the employee's wage by more than 15 percent 

for board or by more than 5 percent for lodging: s 7 (1) of the MWA 1983. 
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The more important provision is established under s 7 (2) of the MWA 1983, as 

it refers to a broader scope of practical application. Under that section is provided 

that: 

no deduction in respect of time lost by any worker shall be made from the wages 
payable to the worker under this Act except for time lost -
(a) By reason of the default of the worker; or 
(b) By reason of the worker's illness or of any accident suffered by the worker. 

Another point of view regarding the significance of this subsection is the problem 

arising where an employee was suspended through no fault of his or her own. 

The case of New Zealand Forest Products Ltd v Craike [1949] NZLR 128 deals 

with this subject under the former s 2 (5) of the Minimum Wage Act 1945 which 

corresponds to s 7 (2) of the "MWA 1983. 

There, Fair J stated at p 130 that 'a worker shall be paid during the time lost, 

unless it is lost through its fault .. .'. However, the submission was made that 'if the 

worker is working under an award which gives him more favourable treatment, he 

cannot come back to the Minimum Wage Act, 1945, when a provision in his award 

adversely affects him'. 647 

In Mickell v Whakatane Board Mills Ltd [1950] NZLR 481, Finlay J drew the 

opposite conclusion on the grounds that the Minimum Wage Act 1945 only applied to 

those being paid the fixed statutory minimum. If a person was paid in excess of that 

minimum, the Minimum Wage Act 1945 did.not insure such persons against loss of 

time. 

Finlay J explained his opposite conclusion:648 

Whilst I appear to differ from Fair, J., I do so with the greatest respect, and only 
because of the influence of the discussion of topics before me which were not 
argued before him. 

641 New Zealand Forest Products Ltd v Craike [1949] NZLR 128, 130 

641 Mickell v Whakatane Board Mills, Limited [1950] NZLR 481, 488 



268 

Accordingly, the newer views in the literature are still of the opinion of the latest 

precedents. 649 

2. 4. F arty - hour five - day week: s 11 B of the MWA 1983 

Generally, every employment contract under the EC Act 1991 shall fix not more 

than 40 working hours per week. 

There are two exceptions stated in subsections (2) and ( 4) of s 1 lB of the MW A 

1983. 

First, if the parties of the employment contract agree, they may fix a greater 

number than 40 working hours per week (subs 2). 

Second, s 1 lB of the MW A 1983 does not apply to employment contracts which 

have been in force immediately before the commencement of that section (subs 4). 

Moreover, under subs 3 of this section, where the maximum number of working 

hours does not exceed 40 hours, these hours shall be fixed in such way that they are 

worked on not more than five days of the week. 

649 Hom, MWA 1983, [3007.2], H/17; Employment Law Guide, p 1058: note 12 
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3.The impact of the 'minimum wage' 

The intention of the New Zealand minimum wage is to provide an adequate level 

of income for low paid employees. An important consequence of the minimum wage 

will be its impact on the lifetime incomes and opportunities available to people. 650 

The following presentation shall give an impression about the potential impact of 

the minimum wage by assessing this objective against some ranges of criteria. The 

latest examination is based on the data of 1996. 

3.1. Impact on employment 

In 1996, the Public Service commented on a proposal by New Zealand First to 

raise the adult minimum wage to$ 7.50 an hour. As the examination shows:651 

. . . it would be expected that the existence of a minimum wage would remove 
employment opportunities as employers will not employ people whose wages are 
greater than the value of their contribution to the firm's outputs. This is especially 
likely given the size of the increase being proposed .... 

Dr. Tim Maloney has conducted the only empirical study on the impacts of the 
minimum wage in New Zealand. Maloney's study found that a 10% increase in the 
minimum wage reduces the employment of all young adults (aged 20 - 24) by 
3.5%, and increases their unemployment rate by 3.5 percentage points. However, 
the size of the impact found in the Maloney study is somewhat higher than the 
international body of evidence on the effect of minimum wages. 

A further indication of the potential impact of an increase to the adult minimum 
wage by 18% as proposed by New Zealand First, can be gained by examining the 
distribution of employees currently earning wages at or around the current 
minimum wage. Data from the Household Economic Survey conducted by 
Statistics New Zealand shows that for the year to March 1996 approximately 3. 7% 
of adult employees were paid between the minimum rate of$ 6.25 ( current at the 
time of the survey) and the $ 7.50 proposed by NZ First. This equates to 
approximately 43,100 employees. 

6' 0 Information Supplied by the Public Service in Response to Requests made by Political Parties Taking Part in Coalition 

Formation Talks, Request for Information: Employment Contracts Act - Wages: 50812 (1997), p 1 

651 ibid, p 2 
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Figure: Distribution of Adult and Youth Wage Rates - Household Economic 
Survey (Statistics New Zealand - March 1996) 

. HOURLY WAGE 

<$6.25 $6.25-$7.50 $7.51-$8.12 >$8.13 
Adult 3.5% 3.7% 3.8% 89.0% 

- <$3.75 $3.75-$3.94 '$4.51-$4.87 >$4.88 
Youth 3.0% .. 4.8% 1.2% 91.0% 

Any potential is likely to fall to a greater degree on young adults (20 - 24 year 
olds). The household Economics Survey showed that, during the year to March 
1996, 10 .1 % of young adults earn wages between the adult minimum rate of $ 
6.25 and $ 7.50. This compares to 2.8% of employees aged 25 years and more. 
Approximately 14,800 young adults therefore would be affected by this proposal. 

3. 2. Impact on youth employment 

In terms of the impact on youth employment:652 

In addition to their proposal to increase the adult minimum wage rate, New 
Zealand First has also proposed the introduction of a scaled youth rate structure 
ranging from$ 2.25 (30% of proposed adult rate) for 12 years olds to$ 6.75 (90% 
of proposed adult rate) for 19 year olds. 

While information on the impact of a scaled youth rate is not readily available, 
some indication of the potential impact of this proposal can be gained from 
earnings data obtained by the Department of Labour during a study of youth rates 
in August of 1995. 

652 ibid, pp 3, 4 
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Within the age groups of 16 - 19 years the percentage of employees paid between 
the youth rate of $ 3. 7 5 and the relevant level of NZ First' s proposed graduated 
youth rates scale are: 

11% of 16 year olds were paid between$ 3.75 and$ 4.50 (60% of$ 7.50) 
27% of 17 year olds were paid between$ 3.75 and$ 5.25 (70% of $ 7.50) 
23% of 18 year olds were paid between$ 3.75 and$ 6.00 (80% of $ 7.50) 
23% of 19 year olds were paid between$ 3.75 and$ 6.75 (90% of$ 7.50) 

Overall, approximately 22% of youth aged 16 - 19 years would be affected by 
these changes. (There are no data available on the wage incomes of employees 
aged less than 16 years). 

The percentage of employees likely to be affected by the introduction of scaled 
youth rates as proposed by New Zealand First is clearly significantly higher than 
the percentage of employees likely to be affected by an increase to $ 7.50 of the 
adult minimum wage alone. The proposed scale equates to a 18% increase to the 
current youth rate of$ 3 .825 for 16 year olds, a 37% increase for 17 year olds, a 
57% increase for 18 year old, and a 76% increase for 19 year olds. 

If, however, the adult minimum rate is increased to $ 7.50 and the current formula 
for the youth rate ( 60% of the adult rate for employees aged 16 - 19 years) is 
maintained, the effect on teenage employment is likely to be fairly similar to the 
impact on adult employment as set out above. According to the Household 
Economic Survey approximately 4.8% of employees aged 16 - 19 years were paid 
between the youth minimum rate of$ 3.75 (current at the time of the survey) and$ 
4.50 (which is 60% of the $ 7.50 proposed by NZ First) for the year to March 
1996. This equates to approximately 3,900 teenage employees. 

Increases in the minimum wage are inconsistent with a policy imperative to getting 
disadvantaged job seekers into employment. 

Concern over potential negative employment effects is heightened by the current 
macroeconomic situation. Economic indicators show that the New Zealand 
economy and labour market have slowed down considerably in the past year. GDP 
growth has slowed from 5.5% per annum in the year to June 1995, to 2.1% per 
annum for the year to June 1996. Similarly, employment growth has slowed from 
4.9% per annum in the year to June 1995 to 3.9% per annum in the year to June 
1996. As reductions in employment growth tend to lag behind falls in GDP, 
employment growth can be expected to slow even further in the coming year. 
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3. 3. Impact on employees' incomes 

The third important examination in this context gives information about the 
. l , . 653 impact on emp oyees mcomes: 

The adverse impacts on employment are unlikely to be offset by big gains in terms 
of increased incomes for the working poor. 

As any increase in the minimum wage will increase labour costs, firms will seek to 
adjust to this by reducing costs in other areas, such as changing terms and 
conditions of employment, or reducing employees' hours of work. As the minimum 
wage is based on an hourly rate, adjustments to hours of work will undermine the 
net income of affected employees. 

In addition, the focus of social policy in recent years has been on the welfare of 
families rather than individuals. Assessment of the impact of a minimum wage 
increase on incomes of low income families must take into account the fact that 
many low-income earners may be members of families that are not poor 
collectively. This is because some people on the minimum wage are the second 
income earner or child of a middle or high income family. A study of the likely 
effect of introducing a minimum wage in the United Kingdom found that 
introducing a minimum wage is likely to have only limited effects on the labour 
market. This is because the large majority of those on very low wages are members 
of a family or household with other members earnings higher wages. 

m ibid, pp 5, 6 
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III The Wages Protection Act 1983 

The WPA 1983 sets out several basic rules referring to the payment of wages and 

salaries. 654 

It is 'an Act to consolidate and amend the law relating to the payment of wages 

and salaries'. 655 

1. The meaning of the term 'wages' under the WPA 1983: s 2 of the WPA 1983 

Under s 2 of the WPA 1983, 'wages' means 'salary or wages; and includes time 

and piece wages, and overtime, bonus, or other special payments agreed to be paid to 

a worker for the performance of service or work; and also includes any part of any 

wages'. 

2. Essential provisions under the WPA 1983 

The following analysis is based on the three most important provisions under the 

WP A 1983 and their exceptions, if they exist. 

Sections 7 and 12 of the WP A 1983 repeat the two main rules contained in the 

original former Truck Act 1831. 656 

Section 4 of the WP A 1983 is deemed to be the most practically significant 

provision in the WPA 1983.657 

654 Maz., [3100.2], H/101 

m WPA 1983, before s l 

6.l6 Maz., [3107.2], H/131; [3112.2), H/135 

m Maz., [3104.2], H/109 
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2.1. The background to the question how 'wages' must be paid 

The background to the question how wages must be paid is based on the 'truck 

system', practised throughout the 19th century. 'Truck' arrangements took various 

forms at different periods in history.658 

Until the late 18th or early 19th century, its most common form has been the 

payment of wages in kind, usually groceries, rather than in cash. 

In the 19th century the 'Tommy Shop' system arose. There the workers had to 

buy all their ·groceries at their employers ( or employer's agent's) grocery shop or risk 

reprimand or dismissal. 

The result of the truck system has been that the workers have received inferior 

goods at exorbitant prices, instead of the regular cash figure which had been agreed 

with the employer as the price of labour. Employers could thus get back part of the 

wages which they nominally paid. 659 

The social devil involved in the 'truck system' has also been captured aptly by 

Merle Travis in his haunting refrain of the Kentucky coal miners' song660: 

"You load 16 tons and what do you get? 
You get a day older and deeper in dept' 
St Peter don't you call me 'cause I can't go 
I owe my soul to the company store." 

The provisions of the WP A 1983 shall prevent such former practises. 

6.18 Employment Law Guide, p 1060 

6.l9 ibid 

660 This metaphor was used by Ellis Jin his judgment in the case of Davies v Dulux (NZ) Ltd (1987) 1 NZELC 95,371, 95,375 
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2. ]. 1. The general provision under s 7 of the WP A 1983 

Generally, the employer must pay the wages of every worker in money only. This 

means New Zealand coin or banknotes, or a combination ofboth. 661 

With the worker's authorisation, part of his or her wages may be paid to a third 

party either generally or to discharge a liability on the worker.662 

2.1.2. Exceptions to the nde: ss 8, 9 and JO of the WPA 1983 

Each of the three exceptions to the general rule of s 7 of the WP A 1983 allows 

for cashless pay and recognises the sheer inconvenience for employers of a 
. . h 663 reqmrement to pay wages m cas . 

First, under s 8 of the w"'P A 1983 it is established that 'the Crown, or a local 

authority, may pay to a worker by specified cheque any wages that have become 

payable to that worker'. Specified cheque means for example a cheque payable to, or 

to the order of, that worker.664 

Second, under s 9 (1) of the WPA 1983, an employer may instead pay the wage 

to the worker or any other authorised person by postal order, money order, specified 

cheque, or lodgement at the responsible financial institution. 

The worker may later vary or withdraw his or her consent or request: s 9 (2) of 

the WPA 1983. 

661 Maz., [3017.2], H/131 

662 Maz., [3107.3], H/131 

663 Maz., [3107.5], H/132 

664 Maz., [3108.2], H/132 
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Third, if the worker is absent from the proper or usual place for the payment of 

the wages at a time where they become payable, then the employer may pay the 

employee's wages by postal order, money order or special cheque, even without a 

specific consent or request: s 10 ofthe WPA 1983. 

2.2. Restricting spending: s 12 of the WPA 1983 

Section 12 of the WPA 1983 forbids the employer to 'impose any requirement on 

any worker as to any place or manner in which or any person with whom that worker 

shall expend wages received by that worker, or dismiss any worker on account of any 

place or manner in which or any person with whom that worker expends those 

wages'. 

Although this section was thought to be scarcely necessary in modern times, this 

belief was shown to be premature665 in the interesting case of Davies v Dulzrx (NZ) 

Ltd (1987) 1 NZELC 95,371. 

The facts and circumstances were as follows:666 

Davies (the employee) was employed by Dulux (the employer). A condition of her 
employment was that she join the staff superannuation scheme when she became 
eligible to do so. Under the scheme contributions were paid by means of 
deductions from wages. Accordingly, she joined the scheme and signed a 
document authorising the deduction of her contributions from her wages. Some 
time later, she wished to withdraw from the scheme, but did not wish to cease her 
employment. 
She sought a declaratory judgment as to: 
(a) whether the requirement to join the scheme was contrary to sec 12 of the 
Wages Protection Act, or otherwise unlawful as contrary to public policy; 
(b) whether the employer could be prevented by sec 12 from dismissing her if she 

ceased to be a member of the scheme. 

66~ Maz., (3112.3], H/135 

666 Davies and Dulux (NZ) Ltd [1987] 1 NZELC 95,371, 95,371 - 95,372 
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There, it was held that:667 

... [s]ection 12 of the Act meant that the employer could not impose on the 
employee a requirement that she pay a certain proportion of her wages to the 
scheme. Further, the employer could not dismiss her on account of any failure to 
comply with such a requirement. 

2. 3. Deductions 

The most practically significant provision is about deduction. 668 

The exceptions in this context are also of interest. 

2.3.1. The general provision under s 4 of the WPA 1983 

Section 4 of the WP A 1983 establishes that 'an employer shall, when any wages 

become payable to a worker, pay the entire amount of those wages to that worker 

without deduction'. 

In contrast to the handling under s 9 ( 1) of the Act, under s 4 of the Act, the 

wages payable must be paid to that worker and to no one else. 669 

2.3.2. Exceptions to s 4 of the WPA 1983 

Section 4 of the WPA 1983 is subject to four exceptions. 

First, s 4 of the WPA 1983 (and indeed the Act as a whole) must be read subject 

to the provisions of any other Act: s 15 of the WPA 1983. 

667 ibid, 95,372 

668 Employment Law Guide, p 1064 

669 Hom, [3104.3], H/109 
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Accordingly, for instance an employer is justified in making deductions in terms 

of a deduction notice issued by the Director General of Social Welfare, if it is the 

employer of a person liable as a parent under the Child Support Scheme.670 

Another example of an exception under that category is that deductions may also 

be made in respect of money subject to an attachment order under s 84G of the 

District Courts Act 194 7. 

As mentioned above, the wages payable under s 4 of the WP A 1983 must be paid 

to that worker and to no one else, but the employer is entitled, with an employee's 

written consent or request, to make deductions for the payment of maintenance. 671 

Second, s 5 of the WPA 1983 establishes a further exception. Under subs (1) of 

this section, an employer may make deductions from wages payable to an employee 

for any lawful purpose with the employee's written request. Thus, deductions with 

consent, for the purpose of meeting an employee's liability to make contributions to a 

staff superannuation or pension scheme or the collection of union subscriptions and 

other fees, are lawful.672 Payments to further a criminal purpose are excluded, but 

otherwise there is no authority on the scope of' any lawful purpose'. 673 

It is worth mentioning that, if any deduction is made from wages paid, or that 

would have been paid but for the deduction, and there was no written request or 

consent from the particular employee - or the request or consent was obtained by 

threat or dismissal, or otherwise by duress - the amount deducted is recoverable by an 

action in the Employment Tribunal: s 11 (1) (a) of the WP A 1983. 

67° Child Support Act 1991, Part X 

671 Family Proceedings Act 1980, s 104 and ss 110- 114 

672 Employment Law Guide, p 1064 

673 ibid, p 1064 
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Under s 5 (2) a worker may vary or withdraw his or her consent or request. 

Then, the employer must cease making or vary, as the case requires, the deductions 

concerned within two weeks of receiving written notice, if practicable, or otherwise as 

soon as practicable. This flexibility is allowed in order to accommodate the delays 

involved in giving instructions for computers. 674 

The third exception derives from s 16 of the WP A 1983.675 Under that section, 

the WP A 1983 does not derogate from, or make it unlawful to comply with any 

provision of any collective employment contract, or any provision of an order of the 

Employment Court or Employment Tribunal. 

For example, collective employment contracts may provide for a rateable 

deduction from wages for time lost during sickness. Moreover, they may provide for 

deduction from the wages of employees who abandon their employment, i.e. leave 

without notice and without good cause.676 

The last exception refers to overpayments. There are two categories of 

overpayment that must be distinguished. 

In the first one wages paid to an employee in respect of a recoverable period. 

In the second category are all other overpayments, including those arising from 

· no act or fault of the employee but are simply the result of an accounting error on the 

employer's part. 677 

The first category is governed by s 6 of the WP A 1983 which allows for the 

recovery of overpayments made in a 'recoverable period' in certain circumstances. 

674 ibid, pp 1064 • 1065 

675 ibid, p 1065 

616 ibid, p 1065 

611 ibid, p 1067 
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The phrase 'recoverable period' is defined under subs (1) of that section. It 

means, 

in respect of any employer and any worker, ... a period in respect of which that 
employer is not required by law to pay any wages to that worker, by virtue of that 
worker's having -
(a) Been absent from work without that employer's authority; or 
[(b) Struck ... ; or] 
(c) Been locked out ... ; 

or 
( d) Been suspended. 

In Butterworth' s Employment Law Guide a concrete example for the abstract 

theory regarding the above-mentioned two categories can be found: 678 

Let us assume that worker M has been absent from work without authority for 
three days in a fortnight, which is the relevant pay period. The contract contains, 
we shall assume, the usual 'default' clause. The employer will therefore be entitled 
to deduct three-tenths of the ordinary fortnight pay. So the employer is not 
'required by law' to pay wages for the three days of absence. 'Law' must include 
employment contracts. It is not reasonably practicable for the employer, let us 
further assume, to avoid making an overpayment to M on the payday for the 
fortnight in question (whether this is within the fortnight or a few days later is 
immaterial) because of the computer system normally used in arranging the 
payment of wages (for example, through one of the centralised pay systems used in 
the state sector) or paying them. The employer will be entitled, so long as the strict 
procedural requirements have been complied with, to recover the amount of the 
overpayment (three days wages) from wages to the payment of which M 
subsequently becomes entitled. If the employee does not fall within one of the four 
categories (a) to (d) [of s 6 (1) of the WPA 1983] - if, for instance, the employee 
has merely been absent from work without permission - the situation falls within 
our second category and recovery of the overpayment by deduction will not be 
permissible. This is equally so if the overpayment was unconnected with the 
employer's 'method or equipment' for paying wages. 

678 ibid, p 1067 
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JV. The Equal Pay Act 1972 

The Equal Pay Act 1972 (EPA 1972) is concerned with rates of remuneration in 

the private sector and incidental matters. 679 

The EPA 1972 is 'an Act to make provision for the removal and prevention of 

discrimination, based on the sex of the employees, in the rates of males and females in 

paid employment, and for matters incidental thereto' .680 

It does ·not allow discrimination against women in relation to the engagement, 

training, promotion or dismissal of employees.681 That protection was conferred later 

by s 15 of the Human Rights Commission Act 1977 which will not be discussed in this 

context. 

The EPA 1972 is concerned with equality in actual rates. It incorporates 

minimum rates prescribed by employment contracts. This Act extends to individual 

contracts of service as well as collective employment contracts. 682 

Section 2 (2) of the EPA 1972 establishes that - exceptionally - the Act does not 

apply to individual contracts of service which fix: 

... a rate of remuneration that is special to [ an individual employee] by reason of 
special qualifications, experience, or other qualities possessed by that employee or 
any other employee based on the sex of the employee. 

679 ibid, p l 048 

680 EPA 1972, before s 1 

681 Employment Law Guide, p 1048 

682 ibid, p 1048 
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1. The meaning of the terms 'equal pay' and 'remuneration' under the EPA 1972 

Section 2 (1) of the EPA 1972 provides the interpretation of the phrases 'equal 

pay' and 'remuneration'. 

Accordingly, 

'equal pay' means a rate of remuneration for work in which rate there is no 
element of differentiation between male employers based on the sex of the 
employees .... 

'Remuneration', in relation to any employee, means the salary or wages actually 
and legally payable to that employee; and includes -
(a) Time and piece wages and overtime and bonus and other special payments: 
(b) Allowances, fees, commission, and every other emolument in one sum or 

several sums, and whether paid in money or not. 

2. Essential provisions under the EPA 1972 

Proceeding from the economic position to prevent any gap between men's and 

women's average earnings, the EPA 1972 includes three central provisions (s 2A (1), 

s 6(8) and s 6 (9) ), which should be briefly presented. 

2.1. Section 2A (1) of the Act 

Section 2A (1) of the EPA 1972 provides that no employer is allowed to 'refuse 

or omit to offer or afford any person the same terms of employment, conditions of 

work, fringe benefits, and opportunities for training, promotion, and transfer as are 

made available for persons of the same or substantially similar circumstances on work 

of that description by reason of the sex of that person'. 

Thus, this section prevents unlawful discrimination. 
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2.2. Section 6 (8) of the Act 

Section 6 (8) of the EPA 1972 states that every employment contract currently in 

force must provide for equal pay. 

2.3. Section 6 (9) of the Act 

S 6 (9) of the EPA 1972 provides that the remuneration of female employees 

must be increased adequately to the increased remuneration of the male employees. 

3. Criteria to· find out elements of sex differentiation in the rates 

One can distinguish two different categories of female work: 

- work which is not exclusively or predominantly performed by female employees, and 

- work which is exclusively or predominantly performed by female employees. 

To decide whether there is an element of sex differentiation m the rates 

concerning the first category the criteria are:683 

- the extent to which the work or class of work calls for the same, or substantially 

similar, degrees of skill, effort and responsibility; and 

- the extent to which the conditions under which the work is to be performed are the 

same or substantially similar 

In the case of the second category, to decide whether there is an element of sex 

differentiation in the rates, one may call upon s 3 (1) of the EPA 1972. 

One must ask whether the rate to be payable is less than the rate of remuneration 

that would be paid to male employees with ·the same, or substantially similar, skills, 

683 ibid, p 1052 
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responsibility, and service, performing the work under the same, or substantially 

similar conditions and with the same, or substantially similar, degrees and effort. 684 

The second category embraces such occupations as employment in shops and 

clerical work. 1986 statistics indicate that 51 % of women in the paid workforce are 

employed in six occupations: clerical, sales, teaching, medical, typing and 

bookkeeping. 

Those industries m which women are over represented are the retail and 

wholesale trades, restaurants and hotels, finance and insurance, and the community, 

. 1 d 1 . 685 socia an persona service sectors. 

Such female employees are to be paid an appropriate male rate. 

4. The problem of the gap between men's and women's wages 

At first, the gap between men's and women's wages shall be illustrated by a 

statistic including the years between 1972 and 1988. 

In the years between 1972 and 1977 the gap between men's and women's wages 

db d • 686 narrowe y aroun six percent. 

However, between 1977 and 1981 the average rate for women remained steady 

at 78 percent of the average hourly male rate.687 

Thus, it became clear that the operation of the EPA 1972 was crucially limited in 

aiming at the same rate for particular jobs. The majority of women were employed in 

634 ibid, p 1052 

68.s Working Group on Equal Employment Opportunities and Equal Pay, Towards Employment Equity, GP (1988), pp 11 - 12; 

Employment Law Guide, p 1052 

686 Employment Law Guide, p 1052 

681 P J Hyman, 'Women and Pay' (1981) 6 NZ Jo of Ind Rel 79; Employment Law Guide, p 1052 
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female - dominated jobs which were usually paid at a lower rate than male -

dominated jobs.688 

Accordingly, the need for a comparison between wage rates for jobs which were 

quite different had been an early concern of those monitoring the EPA 1972.689 

The issue of comparable worth was raised directly in the case of NZ Clerical 

Administrative etc IAOWv Farming Trading Co Ltd & Ors [1986] ACJ 203. There, 

the factual situation was as follows. 

The Clerical Workers Award690, as negotiated, was argued by the union not to 

provide for its members remuneration which was equal remuneration of other workers 

for work of equal value. 90 % of the workers covered by the award were women. The 

union asked the Court whether the rates under the award were not equal remuneration 

under the 1972 Act because of the discrepancy between the rates paid under the 

Clerical Workers Award and those rates paid under awards which did not cover a 

predominantiy female workforce (such as the Building Trade Award). 

Finnigan J stated at p 207: 

Section 6(8) achieves that object and complements s.3(3) which is to similar effect. 
However, the fact that the Act can still apply is only basic. In the present case, in 
our view, the Act cannot be applied. It is our clear view that while the Equal Pay 
Act 1972 is available pursuant to sections 10, 3(3) and 6(8) to enforce amendment 
in any proposed award of rates of remuneration to ensure that there is no element 
of differentiation in that proposed award between male employees and female 
employees based on the sex of the employees, it is acknowledged that there is no 
such differentiation in the present case. 

As it can be seen, the Arbitration Court has been of the opinion that it has no 

power to rule on the question since the EPA 1972 confined the Court to an 

examination of differential rates within the same award. In essence the ruling meant 

688 Employment Law Guide, p 1052 

689 Report of a Committee appointed by the Minister of Labour, Progress of Equal Pay in New Zealand (1975); Review Committee 

appointed by the Minister ofLabour,Equa/Pay Implementation in New Zealand (1979); Employment Law Guide, p 1052 

690 as already known, now under the EC Act 1991 the award system is substituted by contractual agreements 
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that if awards had been registered during 1973 - 1977 indicating de facto acceptance 

that they incorporated equal pay, the question could be not re-opened.691 

In this case no appeal was lodged from this decision, although it remained 

arguable that a liberal interpretation of the EPA 1972 would have permitted claims on 

the basis of equal pay for work of equal value. 692 

As already known, in 1991 the EC Act came into force. Because this Act 'is 

directed at decollectivising employee relations, encouraging enterprise bargaining over 

multi-employer bargaining, and promoting individual rights as equal to those of any 

collective'693, the question arises, whether it might have influenced positively 

women's wages. 

The latest data was delivered by Hammond and Harbridge694 in 1993 within their 

analysis as to the impact of the Employment Contracts Act 1991 on women at work. 

These data show: 

- 82 % of mainly men employment contracts contain wages, while 84 % of mainly 

women employment contracts do; whereas specific payments are included in 56 % 

of mainly men employment contracts and only in 17 % of mainly women 

employment contracts695 ; 

- the weighted mean minimum adult weekly wage for men was$ 360.40 per week 

while the equivalent figure for women was$ 352.65 per week696; and 

691 Urban Research Associates and P J Hyman and A Clark, Equal Pay Study: Phase One Report, (1987), p 8; Emplo)ment Law 
Guide, p 1053 

692 ibid, p 1053 

693 Hammond Sand Harbridge R, The Impact of the Employment Contracts Act on Women at Work' (1993) 18 (1) NZ Jo of Ind 

Rel 15, p 18 

6~ ibid, pp 15. 30 

695 ibid, p 21 

696 ibid, p 21 



- the annualised male wage movement was 0.37 %, while for women it was 

0.14%.697 

287 

Hammond and Harbridge did not limit their analysis only to wages, but also they 

examined some other factors. 

However, in the end they could draw the conclusion 'that the Employment 

Contracts Act does not offer any advantage to women workers and that, in fact, it has 

clearly disadvantaged women workers'. 698 

The same conclusion was reached by Wilson one year later: although the EC Act 

1991 is based on the assumption that both male and female employees are equal, 

reality looks like quite different. When negotiating their employment contracts, female 

employees are offered worse payment than male employees for the same work. Often 

women have to accept employment under worse conditions. Unfortunately, 'the EC 

Act does nothing to rectify the inequality of bargaining strength between women 

employees and their employers'. 699 

Because of such unsatisfactory non-development as to equality one may draw the 

conclusion that it is time for the government not to introduce more and more 

legislation, but once and for all, equal statutory rights for both genders. The EC Act 

1991 intended this aim, but apparently it cannot realise it. 

697 ibid, p 22 

698 ibid, p 28 

699 M Wilson, 'Contractua/ism and the Employment Contracts Act 1991: Can They Deliver Equality For Women?', (1994) 19 (2) 

NZ Jo of Ind Rel 256, p 271 
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Subdivision 2: German lmv 

As to the legal grounds in German law a short survey will demonstrate the differences 

and most important regulations concerning wages. 

I. Minimum wages and wages protection 

Generally, there is no similar legislation in Germany as the New Zealand MW A 

1983 and the WPA 1983. 

How Germany governs remuneration is quite different. There, remuneration as 

such is statutory granted by statute in the Civil Code, therefore the principles of the 

Civil Code apply. 

§§ 611 - 630 BGB contain ail provisions concerning the employment contract as 

such. 

Under § 611 I BGB it is established that the employer has to provide 

remuneration (paid in money) for the work done by the employee. Remuneration 

includes wages as well as special payments such as overtime, bonus and other special 

payments. 

§ 612 I BGB provides that remuneration is negotiated tacitly when it arises from 

the fact and the circumstances that the work must be paid. 

§ 612 II BGB continues that average remuneration is deemed to be negotiated, if 

there is no special agreement about wages in the employment contract concerned, or 

if there exists no relevant collective wage agreement. 

The exact amount of average remuneration is not governed in any German 

Code. 
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Average remuneration as to both wages and special payments is remuneration 

which normally is paid in the relevant field of profession in the relevant local area of 

the Federal Republic of Germany. 

Where an employee thinks he or she is being paid less, he or she may file a suit. 

§ 138 II BGB provides that a contract is void, if there exists a conspicuous 

disproportion between performance (there: work done by the employee) and counter

performance (there: minimum wages). 

Then, the contract is void under § 13 8 II BGB and the employee will receive the 

minimum remuneration fixed by the court under§ 812 I BGB ex tune. 

§ 812 I BGB provides for restitution of something obtained (there: the 

compensation of the employee's work done) without legal cause. 

In fixing such remuneration the courts ca11 upon the average remuneration which 

is normally paid in the relevant professional field in the relevant local area of the 

Federal Republic of Germany. 

If the two employment parties would still like to work together after the court 

decision, a new (legal) employment contract can be negotiated. 

For fixing remuneration the main criteria are the costs of living. Both in the south 

of Germany and in favoured big cities for living and working, such as Munich, Berlin, 

or Hamburg, there are higher living expenditures, and higher wages are therefore 

paid. 

To sum up, § 611 I BGB prevents a 'truck-system', § 612 provides reasonable 

remuneration, and § 138 II BGB in connection with§ 812 I BGB provide restitution 

for being paid too little. 
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II. Equal pay 

In German law no prov1s1on exists which provides equal pay literatim m a 

separate Act. 

Equal pay is provided under supranational and international laws, and under 

several provisions in different German codes which have to be interpreted concerning 

equal pay by the courts and have to be applied analogously. 

Accordingly, the Federal Republic of Gennany and correspondingly - depending 

on the application of each provision - the employers are obliged to take care of equal 

treatment within the different spheres of working life according to supranational and 

international laws such as 

- art. 48 II, 119 EEC Treaty Regulation No. 1612/68; 

- the EC - Directives 75/117 and 76/207; 

- art. 23 No. 2 of the UN - Universal Declaration of Human Rights; 

- the UN - Convention About the Elimination of Any Discriminatory Practices 

Concerning Women Dated 18 December 1979; and 

- art. 4 of the European Social Charter. 

Art. 3 II, III GG of the Federal Republic of Gennany provides absolute 

prohibition of discrimination resulting from birth, origin, religion, sex, the admissible 

political activity and activities in the trade union. 

This provision is not only binding - as provided in art. 1 III GG - for the 

legislation, administration and the judicature, but also - according to the dominant 

opinion both in the courts and in the literature - for the collective bargaining parties. 

The Federal Labour Court also applies art. 3 II, III GG to the individual employer. 

As far as the absolute provision against discrimination under art. 3 II, III GG is 

relevant, the employer is not allowed to practise discrimination against its employee. 
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Hence, the general principle of equal treatment 1s replaced by the absolute 

prohibition of discrimination. 

§ 611 a I BGB and § 612 III BGB, which refer to the EEC - Directive 76/207, 

provide by means of interpretation a comprehensive prohibition of discrimination as to 

hiring, practicing a profession Gob), termination of employment and remuneration. 

The same applies § 75 I 1 BetrVG in regard to the law concerning employees' 

representation and co-determination in business and industry. 
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Subdivision 3: Resume 

Under New Zealand law 'wages' are governed more concretely. There, each 

employee can be sure to be paid and treated lawfully in basing his or her entitlement 

concerning remuneration on the pertinent Acts. 

In this regard the protection under German law is more complicated because 

there, no special Acts exist, and the relevant provisions can be found either under 

supranational or international law or under different German codes which have to be 

interpreted and / or partly to be applied analogously because of their broad scope. 
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D. Conclusion 

Both laws, New Zealand law as well as German law have their advantages and 

disadvantages, but neither one is better as such. 

The two laws in regard to the compared Acts are simply different, as are the 

opinions in the law courts. 
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