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Abstract 

Mediation has many advantages over the traditional ways of dispute resolution such as 

litigation and negotiation. 1 Yet in many countries it is struggling to become a "mainstream" 

movement like it has been in the USA. How can the acceptance of mediation be raised? This 

question, central to the field of mediation research since its inception, will be examined for 

New Zealand. It is the raison d'etre of the thesis. 

The thesis examines in particular the acceptance of mediation in commercial and civil 

disputes. The focus is set on commercial and civil disputes because family mediation has 

already been extensively researched.2 

To find an answer to the question how the acceptance of mediation can be raised it seems 

essential first of all to analyse the existing situation. The author decided to examine the 

situation in Wellington as the political and cultural centre of the North Island and 

Christchurch as its equivalent on the South Island. Based on anecdotal evidence the author 

ciaims that mediation is more accepted in the North than in the South Island. If there is indeed 

a difference in the level of acceptance, the reasons for this have to be evaluated in order to 

answer the question how the acceptance of mediation can be raised. 

It is submitted that lawyers generally act as "gatekeepers" to mediation, meaning in their role 

as society's "traditional" problem solvers they have great power to either close or open the 

gate to mediation. Clients - coming to their lawyers in a state of personal or professional 

crisis (involving legal issues) - will usually follow their lawyer's advice how to handle the 

crisis. If the respective lawyer is reluctant to consider mediation as an alternative to other 

ways of dispute resolution, he will "keep the gate shut". In that way lawyers are literally in a 

"key" position. 

It is further assumed that the reason for the lower acceptance of mediation in the South Island 

is found in the attitudes and beliefs of Christchurch lawyers as gatekeepers. Christchurch 

t The advantages and disadvantages of mediation over the traditional ways of dispute resolution will be 
described in the introduction under: 2. Mediation and the Traditional Ways of Dispute Resolution. 
2 See, for example, N Bany and M Henaghan, 'Mediation in the Family Court' (1986) Butterworths Family Law 
Bulletin 84; L Molony, 'The Words to Say It - Clients' Own Experiences of Family Mediation' (1996) 10 
Australian Journal of Family Law 53; J Pearson and N Thoennes, 'Divorce Mediation: Reflections on a Decade 
of Research' in: K Kressel and D Pruitt (eds.), Mediation Research (1989) 9; J Kelly and L Gigy 'Divorce 
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lawyers hardly encourage their clients to use mediation as a dispute resolution option. They 

tend to be less willing to open the gate to mediation than their colleagues in Wellington who 

are inclined to be more ready to advise their clients to use mediation. One decisive question of 

the thesis therefore is: why are some lawyers more willing to open the gate to mediation while 

others are not? Only based on the factors that determine the answer to this que~~ion does it 

seem possible to. discuss options how to reduce the number of lawyers who are hesitant to 

refer clients to mediation and to generally increase the level of acceptance of mediation. 

These factors can again be only assumed as hypothesises and appear to be diverse: 

Lawyers who have practised law for a short time are more in favour of mediation than 

lawyers who have practised law for a long time. 

The acceptance of mediation i-s higher in small law firms (less than three parqiers) than 

in bigger law firms. 

Lawyers who have worked in overseas jurisdictions and who have become involved 

with mediation through that experience are more supportive of mediation than lawyers 

who have done not so. 

If lawyers have been a party to a mediation themselves, they are encouraged by the 

experience and use it again. 

Lawyers do not act as mediators because they are afraid to harm their businesses 

financially by losing fees. 

Lawyers do not advise clients to adopt mediation because they are afraid to harm their 

businesses financially by losing fees. 

Lawyers do not promote mediation to their clients because they are afraid that their 

clients may on future occasions go straight to mediation to resolve a dispute without 

seeking their legal advice. 

However, if lawyers, regardless of the city they practise law in, have experienced mediation 

this experience will influence their daily practice. According to this experience the subsequent 

hypothesises are raised: 

Lawyers who have experienced mediation initiate settlement negotiations at an earlier 

point of time. 

Mediation: Characteristics of Clients and Outcomes' in: Kressel and Pruitt (eds.), ibid 263 and L Parkinson, 
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By the experience of mediation the lawyer's approach to initiating settlement 

negotiations becomes less adversarial. 

The experience of mediation influences the lawyer in a way that he or she conducts 

settlement negotiations in a less adversarial way. 

Mediation experienced lawyers increase the frequency with which an agreement is 

reached. 

The time to reach a· settlement will be reduced once lawyers have experienced 

mediation. 

Lawyers with an experience of mediation negotiate settlements without commencing 

discovery. 

The experience of mediation influences the lawyer's interviewing and advising skills 

in a way that the lawyer takes more account of non-legal factors and focuses more on 

the client's underlying interests. 

The stated hypothesises have been examined through a questionnaire. The questionnaire was 

sent out to eighty lawyers engaged in commercial and civil disputes in Christchurch and 

Wellington. Out of the eighty questionnaires fifty-.six were returned. Twenty-five answers 

came from Christchurch and thirty-one from Wellington. The given answers are expressed in 

percentages. 

In the study the practice of mediation in Christchurch consists of 16% of lawyers who have 

work_ed as mediators, 40% of them have advised clients to use mediation and an astonishing 

39% have represented a party in a mediation. The practice in Wellington consists of 32% of 

lawyers who have worked as mediators, 81 % of them have advised clients to use mediation 

and 77% have represented a party in a mediation. The numbers make clear that approximately 

twice as many lawyers in Wellington have worked as mediators, have advised clients to use 

mediation and have represented clients in mediation. 

The difference in usage becomes surprising when it is related to the answer whether clients 

have asked for information on mediation. 65% of the clients in Wellington and 68% of the 

clients in Christchurch have asked their lawyers for information on mediation. This means 

that although clients in Christchurch have expressed to their lawyers more interest in 

mediation than clients in Wellington, mediation is still practised less in Christchurch than in 

Family Mediation (1997) 320 for further references. 
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Wellington. The missing initiative suggests that Christchurch lawyers indeed keep the gate to 

mediation shut, as it was assumed in the first hypothesis. 

Surprisingly, the apparent reasons for the reluctance of Christchurch lawyers to use mediation 

cannot be found in the fear oflosing fees. 76% of Christchurch lawyers surveyed (and 68% of 

Wellington lawyers) do not think that acting as a mediator would harm their businesses by 

losing fees which they would have otherwise earned in court. The same percentage of lawyers · 

in Christchurch (and 74% of lawyers in Wellington) do not believe that their advice to adopt 

mediation would hurt their firms by losing fees which they would have been paid for 

representing their clients. Finally more than half of Christchurch lawyers, to be accurate 56%, 

are not afraid to lose clients to mediation. They do not think that their promotion of mediation 

would lead clients to use mediation instead of their legal advice on future occasions. 

The lawyer's private experience of mediation as a party to a mediation appears not to 

encourage the lawyer to get involved with mediation on a professional basis. Even though 

mediation is used more often in Wellington than in Christchurch only 17% of Wellington 

lawyers and 21 % of Christchurch lawyers have been a party to a mediation. 

Another hypothesis claimed that the acceptance of mediation is higher in small law firms. A 

small law firm, is defined here as one consisting of less than three partners. The examination 

of this hypothesis showed that the opposite is true. Bigger size law firms are more in favour of 

mediation than small or middle size ones. A law firm with eight or more partners is 

considered here as a big law firm. Expressed in numbers, the average law firm in Christchurch 

has five partners and the average law firm in Wellington has twenty"five partners. 

Additionally to the size of the law firm the time for which law has been practised plays an 

important role when searching for reasons which explain some lawyers' reluctance to 

mediation. The answers to the questionnaire showed that the majority of lawyers m 

Christchurch have practised law for twenty to thirty years, whereas the majority of lawyers in 

Wellington have practised law for ten to twenty years. Since mediation has only been an issue 

in New Zealand for the past ten to twenty years, the majority of Christchurch lawyers missed 

out on the chance to encounter mediation at law school or any other means of information 

during their primary education phase. Later on in their professional lives, 4% of Christchurch 

lawyers got involved with mediation by practising law in overseas jurisdictions. These 4% 
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contrast with 42% of Wellington lawyers who have experienced mediation while working in 

overseas jurisdictions. An evaluation of the answers reveals that lawyers who have practised 

law for twenty to thirty years, who work for small size law firms, and who have not become 

involved with mediation through practising in overseas jurisdictions are more likely to 

function as gatekeepers who do not encourage the public's access to the mediation process. 

Lawyers who have experienced mediation stated mostly that their involvement with mediation 

has influenced their daily practice. 76% of the lawyers declared that they initiate negotiations 

at an earlier point of time; 78% that their approach to initiating settlement negotiations has 

become less adversarial; 69% that they conduct settlement negotiations in a less adversarial 

way; 71 % that they have increased the :frequency with which an agreement is reached;. 64% 

that they have reduced the time to reach settlement; and 54% that they negotiate settlements 

without commencing discovery. Their modus operandi in interviewing and advising clients 

has been affected as well. 88% of the questioned lawyers replied that they now take more 

account of non-legal as well as legal factors and that they now focus more on the client's 

underlying interests rather than on positions. 

The results from the questionnaire suggest different factors to raise the acceptance of 

mediation. In the long run it will apparently be raised by the entrance of a younger generation 

to the legal profession and the ongoing process of globalisation (more lawyers will work in 

overseas jurisdictions having positive mediation experiences). The "gatekeeper-problem", 

however, is unlikely to disappear by itself. Two options are submitted to reduce its influence. 

First, current and especially future lawyers need to be taught about the process of mediation. 

On the one hand such education will reduce many lawyers' reluctance to refer clients to 

mediation. On the other hand it will also increase the mediation quality in cases where 

lawyers act as mediators themselves. In the long run the acceptance of mediation not only 

depends on the number of people using it, but also on its quality. Second, the potential users 

of mediation, the public, can be educated about the multiple benefits of mediation (especially 

concerning time and cost savings as opposed to court proceedings). If the public awareness of 

mediation as a valid means of dispute resolution is increased, more and more people will go 

straight to mediation. Due to people's information the lawyer as a gatekeeper could be 

bypassed more frequently. And even if an informed public still contacted lawyers first, the 

data strongly suggest that lawyers would take the clients' interest in mediation seriously. In 

the questionnaire, 100% of the lawyers (in both cities) who have not been involved with 
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mediation and have not been asked for mediation services by clients answered that they would 

consider getting involved with mediation if they were asked for it by their clients on a regular 

basis. And once lawyers get involved with mediation they usually have a positive experience, 

as it was supported by the questionnaire in which about 70% of the lawyers answered 

accordingly. Due to this positive experience they are likely to use mediation again so that the 

acceptance of mediation in civil and commercial disputes would be raised. 

However, the education of both future and current lawyers as well of the public faces severe 

difficulties. Sqme of these difficulties apply generally to any form of mediation teaching, such 

as the difficulty of finding a standard definition or of formulating universal ethical guidelines. 

Other difficulties refer only to lawyers or only to the public. All will be subject of discussion 

in Chapter V. 

Both types of education, the one for the public and the one for lawyers, should ideally be 

performed by a nation-wide unified organisation to guarantee a control which helps to 

maintain high quality standards and provides a consistent picture to the outside. 
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Introduction 

1. Mediation - Origins and Development 

Mediation research is still in a formative state. 
While no one discipline or combination of 
disciplines is home for mediation research, there is 
growing agreement on the key targets for 
additional research. In general, these targets are 
the factors that contribute to the effectiveness of 
mediation, including the nature of the dispute, the 
disputants, and the broader social and cultural 
influences on the process. 

Nancy Elizabeth Brown3 

Mediation is often regarded as a new process, although it has a long history in many different 

civilisations and cultures. As long ago as the fifth century B.C., Confucius was urging 

disputants to use mediation in order to reach agreement through rational, constructive 

discussion with a third party, instead ofresorting to litigation.4 

Chinese society therefore placed emphasis on the mediative or conciliatory approach to 

conflict. This has continued throughout history within that culture. Chinese mediation boards 

or committees are made up of several individuals from each local community and resolve 

more than 80% of all civil disputes. Today the mediation boards in China, termed People's 

Mediation Committees (PMCS) are the dominant institution for mediation and resolve over 

7.2 million disputes per year.5 

According to Parkinson 6: 

Chinese mediators have authority. They are expected to uphold moral values, to reproach one party's 

wrongdoing and to praise the other for acting correctly. Disputants are urged to resolve their differences 

in a responsible and peaceable manner, for the good of the family and society as a whole. This 

paternalistic approach is accepted both in China and Japan and seems to work well, with its emphasis on 

moral precepts and persuasion. In Western countries mediation is generally seen as a means of 

"empowering" the parties to work out their own decisions and agreements, without direction from the 

mediator. 

3 N E Brown, 'Mediation Research: The Process and Effectiveness of Third-Party Intervention' (1991) 27 
Willamette Law Review 751. 
4 See Parkinson, op cit, above note 2, at 2. 
5 K Kovach, Mediation: Principles and Practice (1994) 18. 
6 See Parkinson, op cit, above note 2, at 3. 
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Gulliver7 looked at the origins of mediation in Western society: 

The early Quakers used mediation as their principal means of settling marital and commercial disputes. 

There is a long tradition of mediation in Jewish communities. The American Jewish community in New 

York set up the Jewish Conciliation Board in 1920 to encourage consensual settlement of disputes. As 

well as formal mediation procedures, many informal kinds of mediation are used all over the world. In 

parts of Africa, there is a tradition of calling a moot or community meeting at which a respected local 

leader helps those involved in a dispute to settle it co-operatively. 

At the end of the 20th century, mediation has developed in many fields and has become more 

formalised. Mediation procedures are used in industrial relations and commercial disputes, in 

health and education and in the criminal justice system, · particularly in victim-offender 

reparation schemes. Community mediation services help to settle disputes between 

neighbours over boundaries, noise or the use of shared facilities. 

The Maori, the indigenous population of New Zealand, have their own way of settling 

disputes, which until recently they utilised only within the tribe or kinship group. This process 

involves a ritualised greeting invoking spirits, ancestors, and common bonds; the creation of 

an atmosphere for dialogue; a fairly unlimited and open discussion; and a recognition of 

agreement and reconciliation. More recently, some of these procedures have been used to 

settle disputes between Maori and Pakeha over land claims.8 

At international level, mediators may be brought in to help settle disputes between different 

countries and communities. A well known example is the achievement of the negotiated 

agreement between Israel and the Palestinians in January 1997 on the withdrawal of Israeli 

forces from the West bank city of Hebron. 9 

7 P Gulliver cited in: ibid 2. 
8 C Moore, The Mediation Process: Practical Strategies for Resolving Conflict (1986) 35. 
9 See Parkinson, op cit, above note 2, at 3. At the mediation the participants argued over interests and not over 
positions. The danger of positional bargaining is well illustrated by the breakdown of the talks under President 
Kennedy for a comprehensive ban on nuclear testing. According to R Fisher and W Ury, Getting to Yes -
Negotiating an agreement without giving in - (1991) 5, a critical question arose: How many on-site inspections 
per year should the Soviet Union and the United States be permitted to make within the other's territory to 
investigate suspicious seismic events? The Soviet Union insisted on no less than ten. And the talks broke down -
over positions - despite the fact no one understood whether an "inspection" would involve one person looking 
around for one day, or a hundred people prying indiscriminately for a month. The parties had made little attempt 
to design an inspection procedure that would reconcile the United States' interest in verification with the desire 
of both countries for minimal intrusion. 
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With these expanding applications of mediation comes a corresponding pressure from 

scholars and practitioners to achieve a more accurate understanding and a more defined 

application of the mediation process. 

2. Mediation and the Traditional Ways of Dispute Resolution 

It nowadays has been suggested that mediation represents a "symbolic harking back to a lost 

age when caring for others was of pre-eminent importance; it constitutes a reaction against the 

alienating and competitive style of dispute resolution fostered by an adversarial system" .10 

This "innocence regained" ideal of mediation has inspired and motivated many teachers, 

trainers and practitioners of mediation, yet one has to under~tand that mediation in the modem 

mediation movement is often promoted or developed for political or economic objectives. To 

provide an insight to the modem mediation movement it seems useful to provide a citation 

from the work ofFolberg and Taylor11 : 

Mediation is not a new therapy method, nor is it a panacea for all psychological and interactive 

problems. It should be seen as a set of skills and a process that can be used selectively by professionals 

when the problem demands a coherent agreement between conflicting participants. Mediation will not 

replace present theories of behaviour or therapy; it will not replace long-term therapy of behavioural, 

perceptual, or personality problems; nor will it replace the need for legal information and advice .. 

That mediation indeed cannot overall replace adjudication is obvious. If the question is 

whether a person drove through a red light or has paid his grocery bill, hardly any advocate 

would recommend mediation as the standard way of dealing with such problems. 

Accordingly, Fuller12 states: 

A pervasive use of mediation could obliterate the essential guideposts and boundary markers men need 

in orienting their actions toward one another and could end by producing a situation in which no one 

could know precisely where he stood or how he might get where he wanted to be. As between black and 

white, grey may sometimes seem an acceptable compromise, but there are circumstances in which it is 

essential to work hard toward keeping things black and white. Maintaining a legal system in functioning 

order is one of those occasions. 

10 M Thornton, 'Mediation Policy and the State' (1993) 4 Australian Journal of Dispute Resolution 230, 235. 
11 J Folberg and A Taylor, Mediation: A Comprehensive Guide to Resolving Conflict Without Litigation (1984) 
9. 
12 L Fuller, 'Mediation- Its Forms and Functions' (1971) 44 Southern Californian Law Review 305, 327. 
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To determine whether, usmg Fuller's words, "grey" is an acceptable compromise, it is 

essential to understand the respective values of mediation and the traditional ways of dispute 

resolution such as litigation and negotiation. 

a) Mediation and Litigation 

Starting with some of the advantages of mediation over litigation, mediation provides a model 

for future conflict resolution. The personalised model for settling disputes between the parties 

involved can help the parties learn to work together, isolate the issues to be decided, and see 

that through co-operation all can achieve positive gains. 

Mediation offers this advantage because it is not bound by the rules of procedure and 

substantive law. The authority in mediation belongs to the participants themselves. They may 

fashion a unique solution that will work for them without being strictly governed by precedent 

or being concerned with the precedent which they may set for others. They may consider a 

comprehensive mix of their needs, interests, and whatever else they consider relevant, 

regardless of rules of evidence or strict adherence to substantive law. Unlike litigation the 

adversary process, the emphasis is not on who is right or wrong or who wins and who loses, 

but rather upon establishing a solution that meets the participants' individual needs. 

Moreover, the consensual agreement reflects the participants' own preferences. However, the 

participants do not only formulate their own mediation agreement They also make an 

emotional investment in its success. Due to the commitment and the decrease of hostility- by 

encouraging direct communication between the participants - the likelihood that a legal battle 

will continue beyond the mediation process is reduced. The lack of self-determination in 

adversary proceedings is one of the reasons for the never-ending litigation surrounding some 

conflicts. Mediation tends to defuse hostilities by promoting co-operation. In contrast, 

litigation tends to emphasise hostilities and harden the disputants' anger into positions. The 

adversarial process, with its dependence upon lawyers, tends to deny the parties the 

opportunity of trucing control of their own situation and increases their dependence on outside 

authority. 
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b) Mediation and Negotiation 

Negotiation as the other traditional way of dispute resolution confronts, according to 

Mnookin13, four barriers to the resolution of conflict which all can be overcome by mediators. 

The first barrier is a strategic barrier. 14 It arises because each negotiator holds certain private 

information, and each has a strategic incentive to hide this information or even mislead the 

other side about it, in order to win a larger share of the stake. Mnookin15 suggests that in 

mediation 

the neutral may be able to induce the parties to reveal information about their underlying interests, 

needs priorities, and aspirations that they would not disclose to their adversary .... Moreover, a mediator 

can foster a problem-solving atmosphere and lessen the temptation on the part of each side to engage in 

strategic behaviour. A skilled mediator can often get parties to move beyond political posturing and 

recriminations about past wrongs and to instead consider possible gains from a fair resolution of the 

dispute. 

The second barrier is called the "principal/agent" problem. 16 The basic problem here is that 

the incentives for an agent negotiating on behalf of a party to a dispute may induce behaviour 

that fails to serve the interests of the principal itself. In litigation, for example - particularly 

where the lawyers are paid by the hour - there is little incentive for the opposing lawyers to 

cooperate, particularly if the clients have the capacity to pay for trench warfare and are angry 

to boot. According to Mnookin17 the mediator can overcome this barrier by bringing 

clients themselves to the table, and help them understand their shared interest in minimizing legal fees 

and costs in circumstances where the lawyers themselves might not be doing so. 

The third barrier is a cognitive barrier. 18 The insight to the cognitive barrier is based on 

psychological research. The psychological research shows that, in the cognitive processes by 

which people assimilate information, there are "departures from rationality" that lead to 

13 R Mnookin, 'Why Negotiations Fail: An Exploration of Barriers to the Resolution of Conflict' (1993) 8 Ohio 
Journal of Dispute Resolution 235. 
14 Ibid 239. 
IS Ibid 248. 
16 Ibid 242. 
17 Ibid 248. 
18 Ibid 243. 
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distortion and misinterpretation of the information received. 19 As an example of a cognitive 

bias Bush20 considers "loss aversion": 

In making decisions, individuals tend to give prospective losses more significance than prospective 

gains of actually equivalent value. Therefore, if taking an action would involve both getting something 

and giving something up, the object gained will seem less valuable than the object given, even if it is 

actually of equal or somewhat greater worth - because people tend to "feel the pain" of a loss than they 

"feel the pleasure" of a gain. The action may therefore not be taken, despite its rational desirability, due 

to the cognitive distortion of value. In negotiation, loss aversion results in the reluctance of negotiators 

to make "trade-offs," even when an objective comparison shows that each side would gain more than it 

is given up in the trade. 

Mnookin21 believes that a mediator can support the parties to overcome cognitive barriers 

Through a variety of processes, a mediator can often help each side understand the power of the case 

from the other side's perspective. Moreover, by reframing the dispute and suggesting a resolution that 

avoids blame and stresses the positive aspects of a resolution, a mediator may be able to lessen the 

effects of loss aversion. 

The fourth barrier is "reactive devaluation".22 This psychological barrier suggests that 

especially between adversaries, when one side offers a particular concession or proposes a particular 

exchange of compromises, the other side may diminish the attractiveness of that offer or proposed 

exchange simply because it is originated with a perceived opponent.23 

According to Mnookin24 

"Reactive devaluation" can often be sidestepped if the source of a proposal is a neutral - not one of the 

parties. Indeed, one of the trade secrets of mediators is that after talking separately to each side about 

what might or might not be acceptable, the mediator takes responsibility for making a proposal. This 

19 See D Kahneman and A Tversky, 'Prospect Theory: An Analysis of Decision Under Risk' (1979) 47 
Econometrica 263; A Tversky and D Kahneman, 'Judgement Under Uncertainty: Heuristics and Biases' (1974) 
185 Science 1124; A Tversky and D Kahneman, 'The Framing of Decisions and the Psychology of Choice' 
(1981) 211 Science 453. 
20 R Bush, 'Mediation's "Value-Added" For Negotiations' (1996) 12 Ohio State Journal of Dispute Resolution 1, 
10. 
21 See Mnookin, op cit, above note 13, at 248. 
22 Ibid 246. 
23 Mnookin, loc cit. 
24 Ibid 249. 
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helps both parties to avoid reactive devaluation by allowing them to accept as sensible a proposal that 

they might have rejected if it had come directly from their adversary, 25 

In addition to the mediator's opportunity to facilitate the efficient resolution of disputes by 

overcoming the mentioned barriers, McEwen26 found that lawyers who were allowed and 

encouraged to attend a court-ordered mediation program decided that mediation was useful 

because they saw it as "an improvement on negotiation."27 The. lawyers valued mediation over 

unassisted negotiation because they found that: 

it structures the negotiation process in ways that lead to increased information becoming 

available to the negotiators, so that attorneys can better advise clients about what to do;28 

it increases clients' sense of participation in and control over their case, which is 

frequently attenuated in lawyer-lawyer negotiation;29 and 

it provides a setting in which misconceptions that clients tend to have about the other side 

However, acknowledging all these advantages of mediation over litigation and negotiation 

there are certain situations where mediation is not an appropriate dispute resolution option. 

The major focus will be where there are severe power imbalances between the disputants. The 

impact of a power imbalance on the mediation process has led to an enormous amount of 

discussion and controversy amongst commentators, ranging from those _who imply mediation 

is simply not an appropriate dispute resolution process in this situation31 to those who believe 

that, even in severe cases of inequality, mediation is still a preferable resolution process to 

adjudication. 32 

25 The author regards the fact that the mediator is the source of the proposal as problematic because the self
empowerment of the parties to the mediation is endangered. 
26 C McEwen et al., 'Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in 
Divorce Mediation' (1995) 79 Minnesota Law Review 1317. 
27 Ibid 1371. 
28 Ibid 1369, 1381-1382. 
29 Ibid 13 81. 
30 Ibid 1370. 
31 J Scutt cited in: G Clarke and I Davies, 'Mediation - When Is It Not An Appropriate Dispute Resolution 
Process?' (1992) 3 Australian Journal of Dispute Resolution 70. 
32 A Davis and R Salem, 'Dealing with Power Imbalances in the Mediation of Interpersonal Disputes' (1984) 6 
Mediation Quarterly 17. 
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Clarke and Davies33 submit34 that 

the best approach lies somewhere between these two extreme positions. It cannot be said that mediation 

is never appropriate where a power balance exists, because the result of that thesis would be simply that 

mediation should never be used as a dispute resolution process. There will always be some degree of 

inequality of power between disputants, but the writers also acknowledge, in agreement with many 

commentators, that in cases of severe imbalance of power demonstrated, for example, in cases involving 

domestic violence or child abuse, that mediation is simply not the appropriate process and court 

adjudication of the dispute is preferable. 

3. Aim of the Thesis 

The advantages of mediation over the traditional ways of dispute resolution show that 

mediation has enormous potential. However, despite the above mentioned advantages of 

mediation over litigation, most civil cases are still settled in negotiations or litigated. 

Mediation use remains low when considered in relation to the total number of cases in New 

Zealand courts. In particular when looking at the previously stated benefits of mediation, the 

question which is aimed to be answered by the thesis arises: How can the acceptance of 

mediation in civil and commercial disputes be increased? 

As the author could not find a satisfactory answer to this question in Berlin, Germany where 

the author completed her law degree and training to become a mediator and where mediation 

is also not a mainstream movement, she brought this question with her to Christchurch. After 

the writer enrolled at the University of Canterbury to achieve a Master of Laws degree she 

started researching. 

The author found commentators in the United States of America who claimed that the 

acceptance of mediation was still low because lawyers refused to refer clients to mediation 

and attributed this reluctance to the lawyer's desire to maximise fees. 35 

However, an American corporate study36 suggested differently. The study examined how six 

large American corporations handle cases which are litigated or have a tendency to go to 

33 Clarke and Davies, op cit, above.note 31, at 70. 
34 In accordance with the author of the thesis. 
35 T Carbonneau, Alternative Dispute Resolution: Melting the Lances and Dismounting the Steeds (1989) 174; 
L Riskin, 'Mediation and Lawyers' (1982) 43 Ohio State Law Journal 29, 43-49. 
36 The study was conducted by Professor C McEwen, R Klimowski, N Rogers and P Sorensen, with research 
assistance ofM Courtney. 
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litigation.37 The legal departments of the corporations agreed to share case documents and 

information with the understanding that the researchers would not divulge identities of the 

companies studied or open files to those not involved in the research. Between 1993 and 1995 

the researchers examined about thirty business-to-business cases in each corporation and 

spoke with counsel and business principals involved in the cases. They discovered that 

salaried in-house counsel were reluctant to refer to mediation, although they had no economic 

interest in resisting mediation. 

In another empirical study in the United States a survey was sent to five thousand randomly 

selected attorneys all licensed to practise law in the state of Ohio. Out of the five thousand 

surveys two thousand three hundred were returned. The survey was a collaborative effort 

between The Ohio State University faculty and the Supreme Court of Ohio Committee on 

Dispute Resolution. The resulting data were analysed by research psychologist Roselle 

Wissler. 38 The Ohio Attorney Survey discovered that counsel for insurance defence and 

professional negligence parties in Ohio referred clients to mediation at about the same rates, 

despite probable differences in fee structures and therefore financial incentives. 39 

It has become obvious that the influence of fees on the acceptance of mediation is still a 

controversial issue. However, fees are relevant in yet another aspect. Kagan40 wrote that 

"lawyer's fees, raised by an extensive use of discovery, were used to create economic 

pressure on the other side to the dispute". He cited Second Circuit Court of Appeals Judge 

Ralph K. Winter41 who wrote: 

In private conversations with lawyers and judges, I find precious few ready to argue that pre-trial 

discovery involves less than considerable to enormous waste .... [The Advisory Committee found] a no

stone-left-unturned ... philosophy of discovery governs much litigation and imposes costs, usually 

without corresponding benefits .... Second, discovery is sometimes used as a club against the other party 

... solely to increase the adversary's expenses. 

37 N Rogers and C McEwen, 'Employing the Law to Increase the Use of Mediation and to Encourage Direct and 
Early Negotiations' (1998) 13 Ohio State Journal on Dispute Resolution 831, 840. 
38 R Wissler, 'Ohio Attorneys' Experience with and Views of Alternative Dispute Resolution Procedures' 1 
(March 1996) (on file with Rogers and McEwen, op cit, above note 37, at 840). 
39 N Rogers and C McEwen, op cit, above note 37, at 846. 
40 R Kagan, 'Do Lawyers Cause Adversarial Legalism?' (1994) 19 Law and Social Inquiry 1, 50. 
41 Ibid 49. 
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Rogers and McEwen42 found that the experience with mediation persuaded lawyers that the 

conventional wisdom about completing discovcjy before negotiating in earnest was not 

always valid. An. exit survey from mediators, parties and lawyers in six hundred mediated 

cases in four Ohio counties demonstrated that lawyers felt comfortable with the exchange of 

information in the mediation even if the mediation was scheduled prior to the completion of 

formal discovery.43 

A similar lesson came from the corporate study. Here, lawyers became so convinced of the 

efficacy of this approach that they extended it to negotiations and began scheduling 

negotiation sessions at an earlier stage of time.44 The same study discovered that lawyers who 

had experienced mediation had a higher settlement rate in mediation than their counterparts 

without mediation experience.45 

Moreover, the researchers of the corporate study found that the company using mediation 

most often in business-to-business cases achieved settlement at an average of ten months 

earlier than achieved in the four companies using mediation least frequently.46 

Despite its interesting nature, equivalent empirical research has not been done in New 

Zealand. Obvious questions arise: Do lawyers in New Zealand who have been involved with 

mediation initiate settlement negotiations at an earlier point of time? Have they increased the 

frequency with which an agreement is reached? Have they reduced the time to reach a 

settlement? Do they negotiate settlements without commencing discovery? Do they refuse to 

refer clients to mediation because they are afraid to lose fees? And in order to raise the 

acceptance of mediation, which legal working conditions support the use of mediation? 

Motivated by the original question, how the acceptance of mediation can be increased in New 

Zealand's society, and an interest in New Zealand's legal culture the author decided to 

attempt to find answers to the above raised questions. Since answers can only be found by 

doing empirical research the author decided to send out questionnaires to lawyers practising 

law in Christchurch and Wellington. By comparing the different data the author hoped to find 

42 Rogers and McEwen, op cit, above note 37, at 844. . 
43 R Wissler, 'Evaluation of Settlement Week Mediation' (Oct. 1997) (unpublished manuscript on file with N 
Rogers and C McEwen, op cit, above note 3 7, at 841 ). 
44 See Rogers and McEwen, op cit, above note 37, at 843. 
45 Rogers and McEewn, loc cit. 
46 Rogers and McEwen, loc cit. 
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more information on the topic to help fill the existing research gap. How this attempt is 

structured will be described in the following paragraph. 

4. Structure of the Thesis 

The thesis is divided into six chapters. Chapter one describes the methodology with which the 

study was undertaken. The methodology will give information on the following issues: the 

duration of the research; the return quota; the data collection procedure; the questionnaire; the 

composition of the questions and the questionnaire; the covering letters; and the interviews 

which were conducted in Wellington and Christchurch. 

Chapter two includes the literature research. The literature which was researched focuses on 

New Zealand publications. Only occasionally, where no otµer literature was found47, authors 

from other countries were taken into consideration. The literature research intends to provide 

a thorough overview of the existing literature and jurisdiction on mediation in New Zealand. 

Accordingly paragraph one tries to find an answer to the question what mediation actually is. 

The ongoing debate on the definitional question is outlined. The following paragraph tries to 

point out the policies and principles of mediation. In this context, confidentiality, as one of the 

principles of mediation has been examined in detail because it has caused much controversy 

among scholars and appears to be of high importance when clients have to decide whether 

they should attend mediation or go straight to court. Afterwards, paragraph three describes the 

mediation process and puts an emphasis on the involvement of lawyers since their 

participation is one of the key elements of the thesis. The last paragraph deals with ethical 

considerations which might set limits to the mediation process. 

Since there is a variety of information available on the enumerated topics the author had the 

opportunity to select and present views with which she (mainly) personally agreed. However, 

the author reserves her own opinion on the usage of the selected issues until chapter five of 

the thesis. At this point the author will among other things consider most of the topics 

mentioned in chapter two in order to discuss options to the key question of how the 

acceptance of mediation can be raised. 

Chapter three presents the data of the questionnaire in percentages. Chapter four analyses the 

data which had been presented in the previous chapter. Chapter five discusses options to raise 
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the acceptance of mediation in New Zealand. The focus will be on those options that appear to 

follow the data of the survey. The theoretical background given in the literature research will 

be inserted into the discussion. Chapter six contains the conclusion. 

47 Other authors, especially American authors had to be considered in the field of the lawyer's involvement with 
mediation. Surprisingly New Zealand articles did not cover this topic intensively. 
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Chapter One: Methodology 

{Rjesearch investigators are by trade both sleuth 
and judge, it is his business first to find the 
evidence and then weigh it suspiciously as if 
someone else had found it48, 

The study was conducted as a survey. The data were collected by means of a questionnaire. 

The questionnaire, a covering letter and a prepaid return envelope were distributed by mail. 

Forty envelopes with these contents were sent out to lawyers in Wellington on May 25th 2000; 

another forty envelopes with the same contents were sent out to lawyers in Christchurch on 

the following day. The collection of the data ended on September 1st 2000. 

Up to the first of September 2000 out of the eighty questionnaires which were sent out fifty

six were returned. The return rate• is 70%. Out of the fifty-six returns, twenty-five came from 

Christchurch and thirty-one from Wellington. Accordingly, the return rate in Christchurch is 

62.5% while that in Wellington is 77.5 %. 

Since a response rate of ten to fifty percent is common for a mail survey49 the author was 

satisfied with the return rate of her questionnaire 

1. The Questionnaire 

According· to Y oung50 questionnaires are capable of reaching a large number of diverse 

people relatively speedily and at a fraction of the cost of the personal interview. It is often 

pointed out that when personal information is sought, the mail questionnaire offers the desired 

anonymity and thus ensures reliable replies. However, there are disadvantages to 

questionnaires. The main potential disadvantages stem from: 1) the difficulty of ascertaining 

the representativeness of the data obtained; 2) vague phraseology of the questions; and 3) 

replies which have been answered in a perfunctory matter. Since the second disadvantage, the 

vague phraseology, is the only disadvantage which can be compensated for by the author, the 

author tried to use concrete and simple questions which left as little freedom as possible for a 

subjective evaluation. In spite of the above mentioned shortcomings, questionnaires are being 

increasingly used, especially in research surveys.51 

48 E Herzog quoted in: P Young, Scientific social surveys and research (4th edn, 1966) 105. 
49 W Neuman, Social Research Methods: Qualitative and Quantitative Approaches (2nd edn, 1994) 239. 
50 P Young, op cit, above note 48, at 213. 
SI Ibid 213. 
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Before the writer explai]J.s the concept and the arrangement of the questionnaire, the writer 

would like to introduce the questionnaire as it was sent to the addressees to provide a general 

idea of the survey. 

Private mediation in civil and commercial disputes 

1. How long have you practised law? 
a) 0 - 10 years 
b) 10 -20 years 
c) 20-30 years 
d) over 30 years 

2. How many lawyers work in your law firm, including yourself? 
Please, give a number: 

3. In your legal practice, have you worked in overseas jurisdictions and become 
involved with mediation through that experience? 

a) yes 
b) no 
c) undecided 

4. Have you ever acted as a mediator? 
a) yes 
b) no 
c) if yes, how many mediations have you done? 

5. Have you ever advised clients to use mediation? 
a) yes 
b) no 
c) if yes, how many times? 

6. Have you ever represented a party in a mediation? 
a) yes 
b) no 
c) if yes, how many times? 

7. If you have answered question number 6 with yes, was your experience: 
a) a judge-led settlement conference? 
b) a private mediation by a lawyer? 
c) a private mediation by a non~lawyer? 

Please mark one or more answers. 
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8. Have you yourself been a party to a mediation, in any context, e.g. family, 
employment etc? 

a) yes 
b) no 
c) prefer not to answer 
d) if yes, on what occasion: 

9. If you have answered either QUESTION 4, 5 or 6 with YES, how has your experience 
with mediation influenced your daily practice? . . 

- I initiate settlement negotiations at an earlier point of time. 
a) agree 
b) disagree 
c) undecided 

- My approach to initiating settlement negotiations is less adversarial. 
a) agree 
b) disagree 
c) undecided 
d) if you agree, please specify how: 

- I conduct my settlement negotiations in a less adversarial way. 
a) agree 
b) disagree 
c) undecided 
d) if you agree please specify how: 

- I have increased the frequency with which an agreement is reached. 
a) agree 
b) disagree 
c) undecided 

I have reduced the time to reach settlement. 
a) agree 
b) disagree 
c) undecided 

- I try to negotiate settlements without commencing discovery. 
a) agree 
b) disagree 
c) undecided 

- In interviewing and advising clients -
a) I take more account of non-legal as well as legal factors. 
b) I focus more on the client's underlying interests rather than on positions. 
c) my approach has remained the same. 
d) undecided 
e) other, please specify: 

Please mark one or more answers. 
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10. Do you think that lawyers who act as mediators harm their business financially by 
losing fees? 

a) yes 
b) no 
c) undecided. 
d) any comments? 

11. Do you think that lawyers who advise clients to adopt mediation harm their business 
financially by losing fees? 
·a) yes 
b) no 
c) undecided 
d) any comments? 

12. Do you think that if you promote mediation to your clients they may on future 
occasions go straight to mediation to resolve a dispute without seeking your legal 
advice? 
a) yes 
b) no 
c) undecided 
d) any comments? 

13. Have any clients ever asked you for information on mediation? 
a) yes 
b) no 
c) undecided 

14. If you have answered QUESTION 13 with NO and you HA VE NOT BEEN involved 
with mediation, would you consider getting involved with it if you were asked for it by 
clients on a regular basis? 
a) yes 
b) no 
c) undecided 
d) if not, please specify: 

2. The Composition of the Questionnaire 
The questionnaire has been designed to prove or disprove the hypotheses which were set out 
in the abstract. Nevertheless for the present pmpose of explaining the composition of the 
questionnaire it seems useful to repeat the hypotheses at this point: 

1. The acceptance of mediation is lower in Christchurch because lawyers in Christchurch do 
not encourage their clients to use mediation as a dispute resolution. 

2. The reasons for the reluctance to mediation can be only assumed as hypotheses: 

a) Lawyers who have practised law for a short time are more in favour of mediation than 
lawyers who have practised law for a long time. 

b) The acceptance of mediation is higher in small law firms (less than three partners) than in 
big law firms (three and more than three partners). 
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c) Lawyers who have worked in overseas jurisdictions and have become involved with 
mediation through that experience are more supportive of mediation than lawyers who 
have not had that experience. 

d) If lawyers have been a party to a mediation themselves, they are encouraged by that 
experience to use it again. 

e) Lawyers do not act as mediators because they are afraid to harm their businesses 
financially by losing fees. 

f) Lawyers do not advise clients to adopt mediation because they are afraid to hann their 
businesses financially by losing fees. 

g) Lawyers do not promote mediation to their clients because they are afraid that their clients 
may on future occasions go straight to mediation to resolve a dispute without seeking their 
legal advice. 

3. If lawyers have experienced mediation this experience will influence their daily practice in 
the following ways: 

a) Lawyers who have experienced mediation initiate settlement negotiations at an earlier 
point of time. 

b) By the experience of mediation the lawyer's approach to initiating settiement negotiations 
becomes less adversarial. 

c) The experience of mediation influences the lawyer in the sense that he or she conducts 
settlement negotiations in a less adversarial way. 

d) Lawyers with mediation experience increase the frequency with which an agreement is 
reached. 

e) The time to reach settlements will be reduced once lawyers have experienced mediation. 

f) Lawyers with experience of mediation are more likely to negotiate settlements without 
commencing discovery. 

g) The experience of mediation influences the lawyer's interviewing and advising skills in 
the sense that the lawyer takes more account of non-legal factors and focuses more on the 
client's underlying interests. 

The questionnaire was intended to be answered within only five to ten minutes. The relatively 

short investment of time was supposed to raise the return quote. Indeed, the three pre-tests of 

the questionnaire showed that the time allowed was realistic. The three lawyers in 

Christchurch on which the pre-tests were run, answered it in five, seven and eight minutes52. 

As a result of the interviews which followed the pre-tests the wording of the questionnaire 
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was adjusted to the understanding of the test persons until there were no more doubts 

involved. 

a) Legal Practice 

The first question of the questionnaire is: How long have you practised law? This question, as 

well as the questions two and three, have been placed at the beginning of the questionnaire 

because they are particularly easy to answer, i.e. the questions do not force the addressee to 

reveal any position towards the topic of the questionnaire, the acceptance of mediation. The 

possible answers to the first question: 0 - 10, 10 - 20, 20 - 30, and over 30 years, try to 

identify four different generations of lawyers. 

The question intended to find out if lawyers have had a chance to encounter mediation at the 

law school they attended. Since mediation has only been an issue in New Zealand law schools 

for ten to fifteen years, any lawyer who has practised law for over twenty years cannot have 

had a chance to encounter mediation at law school. In relation to hypothesis 2a) it is submitted 

that lawyers who have practised law for a short time (under twenty years) are more in favour 

of mediation than lawyers who have practised law for a long time (over twenty years). 

• Whether the encounter with mediation in law school has increased the likelihood of accepting 

mediation as a dispute resolution tool will be examined in part three of this thesis. 

b) Size of the Law Firm 

Since the arrangement of question two: How many lawyers work in your law firm, including 

yourself? has been explained before under a) above, only the idea behind the question needs 

to be described. The question was intended to examine the hypothesis 2b) which stated that he 

acceptance of mediation is higher in small law firms (less than three partners) than in big law 

firms (three and over three partners). 

c) Overseas Experience 

As for the arrangement of the question in the questionnaire the statements under a) and b) 

apply. The concept of question number three: In your legal practice, have you worked in 

overseas jurisdictions and become involved with mediation through that experience? was to 

verify or nullify the hypothesis 2c). This hypothesis declared that lawyers who have worked 

in overseas jurisdictions and have become involved with mediation through that experience 

52 The questionnaire was also tested on other postgraduate law students. All four of them managed to complete 
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are more supportive of mediation than lawyers who have not done so. The answers to choose 

from were yes, no and undecided. The response undecided was created to provide space for 

the lawyer who either did not want to answer the question or had difficulties in understanding 

the intention of the writer and therefore did not want to decide between solely yes and no. 

d) Involvement with Mediation 

The following questions four, five and six were constructed as an introduction to the main 

topic of the questionnaire, mediation. The questions: Have you ever acted as a mediator?, 

Have you ever advised clients to use mediation? and Have you ever represented a party in a 

mediation? could be answered with yes and no, if the answer was yes, the respondent was 

asked to specify the number of times she or he had acted as a mediator, advised clients to use 

mediation or represented a party in a mediation respectively. The questions were intended to 

provide an overall picture of the lawyer's involvement with mediation. The contribution of an 

overall picture was necessary because hypothesis 1) which stated that the ·acceptance of 

mediation is lower in Christchurch because lawyers in Christchurch do not encourage their 

clients tQ use mediation as a dfspute resolution, assumes that the acceptance of mediation is 

lower in Christchurch than in Wellington. This needed to be proven before examining if 

Christchurch lawyers indeed refuse to encourage their clients to use mediation. 

e) Types of Mediators 

Question seven read: If you have answered question number 6 with yes (meaning the 

respondent has represented a party in a mediation), was your experience: a judge-led 

settlement conference; a private mediation by a lawyer; or a private mediation by a non

lawyer? That number seven had to follow question six is obvious because question seven 

specifies the answer to the preceding question. To question seven the lawyer could give one 

or more answers, according to the experiences he had had. Since the thesis tries to examine 

the lawyer's perception of mediation it was important to find out what kind of experiences the 

lawyers had gained. 

J) Personal Experience 

The next question served the same purpose. It aimed to find out what kind of experience of 

mediation the lawyer had had. Due to their identical objectives the questions were placed one 

after the other. Question eight was designed to discover whether the lawyer had participated 

the questionnaire in the ten minutes limit. 
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in a mediation on a private basis. It asked: Have you yourself been a party to a mediation, in 

any context, e.g. family, employment etc? The possible answers were yes, if yes on what 

occasion, no and prefer not to answer. The last answer was included to leave space for 

iawyers who did not want to give infom1ation on their personal lives. The question was 

determined to examine hypothesis 2d). This hypothesis stated: If lawyers have been a party to 

a mediation themselves, they are encouraged by that experience to use it again. To analyse the 

hypothesis it was necessary to ascertain if lawyers had been a party to a mediation at all. 

Later, the correlation betwee11 private mediation experience and the city in which the 

respondent practised will be examined. 

g) Professional Experience 

Question nine focused not on the personal but on the professional experience with mediation. 

Since both questions concentrate on the experience of mediation they were asked in a row. 

The following question was supposed to be answered only by lawyers who had answered 

question four, five or six with yes, i.e. only lawyers who had been actively involved with the 

mediation process were supposed to answer this question. The question attempted to clarify 

how the experience with mediation had affected the lawyer's professional life. Accordingly it 

went: If you have answered either question 4, 5 or 6 with yes, how has your experience with 

mediation influenced your daily practice? Since the survey was conducted as a quantitative 

research which evaluates answers in percentages, tables or graphs, six different ways of 

influence were given to the addressee of the questionnaire which she or he had to answer with 

agree, disagree or undecided. In some cases the writer asked for a specification of the given 

answer. 

In order to discover the truth behind the hypotheses 3a) - 3:f) the following statements were 

given: / initiate settlement negotiations at an earlier point of time; My approach to initiating 

settlement negotiations is less adversarial; I conduct my settlement negotiations in a less 

adversarial way,· I have increased the frequency with which an agreement is reached; I have 

reduced the time to reach settlement; and / try to negotiate settlements without commencing 

discovery. 

The hypothesis 3g):. the experience of mediation influences the lawyer's interviewing and 

advising skills in a way that the lawyer takes more account of non-legal factors and focuses 

more on the client's underlying interests, had to be answered by marking either In 
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interviewing and advising clients I take more account of non-legal as well as legal factors, and 

or In interviewing and clients I focus more on the client's underlying interests rather than on 

positions. If the approach had remained the same the respondent could mark this answer or 

undecided if she or he could not make up their minds. If the lawyers wanted to give additional 

comments they could do so under: other, please specify. 

h) Financial Concerns 

Questions ten, eleven and twelve concentrated on the question if financial concerns 

discourage lawyers from getting involved with mediation. As in questions four and five, the 

involvement is looked at from a perspective of acting as a mediator and advising clients to use 

mediation. Additionally, the general question of the influence of promoting mediation is 

included into this set of questions. Consequently, the three questions were: Do you think that 

lawyers who act as mediators harm their business financially by losing fees? Do you think 

that lawyers who advise clients to adopt mediation harm their business financially by losing 

fees? and Do you think that if you promote mediation to your clients they may on future 

occasions go straight to mediation to resolve a dispute without seeking your legal advice? 

Potential answers were yes, no and undecided. If the respondents wanted to add something 

they had the opportunity to do so under the section any comments. The question was designed 

according to the hypothesis 2e): Lawyers do not act as mediators because they are afraid to 

harm their businesses financially by losing fees. 

How the expected harm would be done (by missing out on fees which have been otherwise 

been earned representing the party or by spoiling future business) has not been asked although 

the writer and creator of the questionnaire was interested in possible outcomes. The reason for 

it was that the questionnaire had to be answered within five to ten minutes and that this time 

limitation made it necessary to cut down not only on this question but on others as well. 

However, the chance was taken to investigate if lawyers might not advise clients to use 

mediation because they are afraid to harm their businesses financially by losing fees, as was 

assumed by hypothesis 2:£). Due to the above stated reason, the author did not research the 

variables which might endanger the income of the firm .. 

Another financial aspect which possibly could prevent lawyers from getting involved with 

mediation was seen in the fear of losing clients to mediation. This financial aspect was 

expressed in question twelve and hypothesis 2g): Lawyers do not promote mediation to their 
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clients because they are afraid that their clients may on future occasions go straight to 

mediation to resolve a dispute without seeking their legal advice. 

i) Client's Involvement with Mediation 

The last two questions, the questions number thirteen and fourteen read: Have any clients ever 

askedyoufor information on mediation? and: If you have answered QUESTION 13 with NO 

and you HAVE NOT BEEN involved with mediation, would you consider getting involved with 

it if you were asked for it by clients on a regular basis? The given answers to both questions 

were: yes, no and undecided. In case of question thirteen the respondent had the additional 

option to specify his or her answer if she or he had not been asked for information on 

mediation by their clients, had not been involved with mediation before and would not 

consider getting involved with it if she or he were asked for it by clients on a regular basis. In 

contrast to most of the other questions (except for question number seven) these two questions 

do not examine a hypothesis and are for this reason placed at the end of the questionnaire. The 

idea behind these questions is to find out wether the acceptance of mediation among lawyers 

can be raised by clients asking for mediation. A raised acceptance of mediation among 

lawyers would necessarily raise the acceptance of mediation in society. Thus, it might be 

useful to educate potential clients of mediation of the advantages mediation could offer them. 

3. Covering Letter 

After the composition of the questionnaire which has just been explained in detail, the writer 

designed a letter for sending out the questionnaire. This covering letter included a jargon-free 

statement of what the research was about, explained what the addressees had to do, adding in 

how much time the answering procedure would take, and a list of the informant's rights. The 

list included considerations regarding anonymity and the respondents' right to self-detennine 

their level of participation. 

The covering letter began with the statement of the date and the relevant address. The letter to 

Christchurch lawyers was drafted as follows: 
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Dear Ms./Mr .... , 

I am an attorney at law in Berlin, Germany and a masters student at the University of 

Canterbury, writing a thesis on mediation, supervised by Jane Chart, Senior Lecturer in Law. 

In my study I would like to examine the factors influencing the acceptance of or resistance to 

private mediation by legal representatives in Christchurch and Wellington, focusing on 

disputes in civil and commercial law. 

Moreover, I would like to find out if, and if how, the experience of mediation affects lawyers' 

management of disputes. 

The subject has not had much investigation either internationally or in New Zealand. 

If you agree to participate in the study which will take you approximately 5 - 10 minutes, 

you are asked to answer the enclosed questionnaire and to return it, using the self-addressed 

envelope. 

Any information you would provide would be on the understanding that it is completely 

confidential to the researcher and that you will not be able to be identified in any context. 

I will call you within the next few days to see if you can meet with me and feel like giving 

some additional comments on the questionnaire. If you could give me some of your time I 

would be very grateful to meet with you at a location convenient to you. 

Sincerely, 

Tina Loddenkemper 
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The covering letter to Wellington also began with the statement of the date and the relevant 

address. The letter to Wellington's lawyers was drafted as follows: 

Dear Ms./Mr .... , 

I am an attorney at law in Berlin, Germany and a masters student at the University of 

Canterbury, writing a thesis on mediation, supervised by Jane Chari, Senior Lecturer in Law. 

In my study I would like to examine the factors influencing the acceptance of or resistance to 

private mediation by legal representatives in Christchurch and Wellington, focusing on 

disputes in civil and commercial law. 

Moreover, I would like to find out if, and if how, the experience of mediation affects lawyers' 

management of disputes. 

The subject has not had much investigation either internationally or in New Zealand. 

If you agree to participate in the study which will take you approximately 5 - 10 minutes, 

you are asked to answer the enclosed questionnaire and to return it, using the self-addressed 

envelope. 

Any information you would provide would be on the understanding that it is completely 

confidential to the researcher and that you will not be able to be identified in any context. 

I am planning to be in Wellington from June 6th until the 9th. I will call you within the next 

few days to see if you can meet with me and feel like giving some additional comments on the 

questionnaire. If you could give me some of your time I would be very grateful to meet with 

you at a location convenient to you. 

Sincerely, 

Tina Loddenkemper 
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As indicated in the letters, the author of the thesis phoned the Christchurch addressees three 

days later, on May 29th 2000 and the Wellington addressees, due to the longer lasting postal 

delivery four days later, on May 30th 2000. Since most of the lawyers were either spending 

time at the court houses or at meetings, the author had to leave messages with their 

secretaries. The messages informed the lawyers about the call of the author which the author 

related to the questionnaires. In case the lawyers were interested in an interview the author 

left the telephone number of the Law School of the University of Canterbury. Indeed, many of 

the contacted lawyers returned the author's call. However in the end, only a single lawyer in 

Christchurch was willing to meet with the writer in person. This one lawyer was in contrast to 

eleven lawyers in Wellington who were ready to meet with the author within the three days 

which the author intended to spend in Wellington for the interviews. As is evident from the 

covering letter to Christchurch lawyers, they did not ·get a time range for interviews as their 

colleagues in Wellington did. 

4. The Interviews 

Chronologically, the writer will start to report on the interviews held in Wellington. Since the 

covering letter assured its addressees that any information they provided would be on the 

understanding that it is completely confidential to the researcher and that they will not be able 

to be identified in any context, the names of the interviewed lawyers will not be mentioned. 

The writer started the interviews by giving a broad overview on the topic of the thesis. The 

author then asked the person to talk about how she/he thinks that the acceptance of mediation 

can be raised. From there on each of the discussions went their own way. 

a) Interviews in Wellington 

Before leaving Christchurch, the author managed to arrange different interviews according to 

the schedules of some of the lawyers who were willing to meet. It appeared to be most 

convenient to them if the author would spend the days between June 5th to 81\ instead of the 

anticipated days of the 6th to 9th 2000 in Wellington. For other lawyers who were willing to 

meet, it appeared more convenient to organise an interview on a short notice. They asked the 

author to phone them once the author arrived in Wellington. When the author did so, so many 

of them were able to manage some time off for an interview that the author could not meet 

with all of them. If the author had been aware of the high level of response in advance, she 

would have been more than happy to arrange a longer stay in Wellington. In the end five out 

of eleven lawyers were interviewed in person on three days. Since all of these interviews and 
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one additional interview on the telephone were particularly informative, the author will 

summarise each of them in the following sequences. 

aa) First Interview 

The lawyer who was interviewed at first will be called lawyer A. From here on every 

following lawyer will be titled with the subsequent capital letter. Lawyer A assumed that the 

acceptance of mediation in New Zealand society can be raised by an improved education of 

lawyers. He set his focus on lawyers because in his opinion they are the ones who decide on 

the form of dispute resolution. The education of the lawyers should be supported by statutes. 

If lawyers were forced to use mediation, they would learn to appreciate it, just as much as he 

had done after he had encountered mediation for the first time. Additionally, he remarked that 

a standardisation of the mediation process would be helpful to "sell" mediation to clients. 

bb) Second Interview 

Lawyer B answered my opening question by saying that if he wanted to raise the acceptance 

of mediation he would concentrate on the commercial departments of the law firms. Lawyers 

who work at the commercial department draw contracts and have the opportunity to include 

ADR clauses in contracts. 

According to lawyer B, many of the younger lawyers will do so because they have been 

taught the advantages of mediation at their law school or have been informed about them by 

reading current professional journals. In his perception, the older generation of lawyers 

however seems to still refuse the use of mediation as an alternative dispute resolution process. 

According to lawyer B, the reason for the dislike has to be found in the nature of the mediated 

agreement. Since the mediated agreement is not legally binding, the older generation, 

according to lawyer B, does not see the time saving advantage of mediation. They solely 

concentrate on the case, believing that if the mediated agreement was breached, they would 

have to go to court anyway. 

According to lawyer B, if all lawyers, despite their generation, convinced their clients of the 

advantages mediation can offer and therefore made them consent to the use of a mediation 

clause in their contract, others would get a chance to encounter mediation and experience the 

advantages of mediation. Once experienced the advantages of mediation would encourage 
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people to use mediation on future occasions and ultimately, the acceptance of mediation in 

society would be enhanced. 

cc) Third Interview 

Lawyer C responded that ifhe wanted mediation to become more popular, he would direct his 

attention rather on clients than on lawyers. He explained his preference with the words that 

lawyers would have their own views, an adversarial attitude and were afraid to lose fees to 

mediation. Accordingly, in his daily practice, he emphasises to his clients that he feels that 

they can solve can their dispute without the court's involvement whenever it is appropriate for 

the case. By giving his clients confidence and showing them the advantages of mediation he 

believes he gives the best service to his clients and encourages the spread of mediation. 

When the author asked lawyer C if a standardisation of the mediation process would be 

helpful to increase the acceptance of mediation, he answered that standards could be 

important but that the flexibility of the mediation process needed to be conserved. Since 

standards did not exist so far, he said that he explains mediation by starting with the outcome 

of the mediation, the agreement. 

As an anecdote, the author would like to present one of the strategies lawyer C uses when 

doing a mediation in which both parties are represented by their lawyers and these lawyers, in 

many cases despite an education in the field of mediation, have a hard time letting the parties 

do the talking. In these cases lawyer C calls separate meetings in which he suggests all 

lawyers, including himself, step back and see what happens. According to lawyer C most 

mediation sessions go smoothly from there on. 

The anecdote appears significant because it presents the extreme measures which may be 

required to" keep legal representatives from playing the main role in the mediation. Moreover, 

the voluntary expulsion of the mediator reflects to the author the high degree of confidence in 

the main idea of mediation, that the parties are the best people to solve their own dispute. 

dd) Fourth Interview 

Lawyer D believed that the acceptance of mediation will eventually be raised by the entrance 

of a younger generation of lawyers to the job market. In her estimation these younger 
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generations will be informed by their law schools about the qualities which mediation offers 

and will consequently recommend it to their clients in appropriate circumstances. 

She agreed with the point of view of lawyer B that the inclusion of mediation clauses in 

contracts helps to increase the use of mediation. 

However, she doubted whether an education of the public would help to achieve the same 

goal. According to her, mediation is well promoted in Wellington by bigger size law finns, 

which offer sessions on mediation and other alternative dispute resolution methods and 

LEADR. Nevertheless its use has not been increased within the last year. In many cases her 

clients had been afraid to use mediation because it has not been clear if information given in a 

mediation is confidential. Lawyer D tried to reassure her clients that in her experience 

confidentiality has not caused problems because the judges simply respect the confidential 

nature of mediation. However, the reassurance could not manage to break the clients' 

resistance. 

According to her, it would be helpful for the spread of mediation if newspapers started to 

report on settlements which have been reached in mediation and the sum of money which has 

been saved by not going to court instead of announcing record breaking amounts of money 

which have been litigated. Moreover, she mentioned that it was crucial to establish a data base 

on mediation, to provide information on how successful mediation really is. 

ee) Fifth Interview 

Lawyer E was completely satisfied with the use of mediation in his firm. He showed the 

author of the thesis a web site which his firm had invented. The web site offered clients the 

opportunity to go through a checklist, to find out if mediation would be appropriate for their 

case. If the clients were interested in mediation after going through their program they had the 

opportunity to discuss details with their lawyer. He said that many of his clients used 

mediation and that they indeed had just finished an amazing mediation. It was outstanding 

because of the scope of the case and the amount of money that had been saved by avoiding 

the court system. 
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When the author asked him how he would raise the acceptance of mediation in New Zealand 

society, he replied that empirical research had to be done before he could answer the author's 

question to his satisfaction. 

ft) The Telephone Interview 

Due to the author's tight interview schedule, the author could not meet in person with lawyer 

F. However, the telephone interview proved very productive: 

Lawyer F responded to the opening question with a new opinion. According to his view 

mediation has to be introduced by compulsion like it has been done in overseas countries, 

because too many lawyers in New Zealand simply refuse to use mediation even despite the 

existing education programs. The compulsion had to come from legislation. According to 

lawyer F the validity of this view had been proven in Auckland where two judges were 

pushing mediation. On account of this pressure the whole legal culture in Auckland had 

changed towards a higher acceptance of mediation. 

In Wellington however, mediation had been used less in the last year. He believes that the 

reduction is due to two main factors. First of all he blamed the lack of a data base on 

mediation which would verify its use. Furthermore, he said that there existed a financial 

barrier to the use of mediation. Lawyers would stay away from using it because they made 

fess money by settling the dispute. 

Numerous lawyers had an insufficient understanding of mediation. Their views of what 

mediation actually is were totally diverse due to their different experiences with mediation. 

Many lawyers would experience judge-led mediation sessions. Lawyers preferred to contact 

former judges as mediators because they hoped for an early settlement. These judges had in 

many cases their own style of mediation. Due to their professional experience they practised 

evaluative mediation (i.e. predicting court outcomes and pushing parties to agree to pr~posed 

settlements). Judges preferred evaluative mediation because it was difficult for them to 

separate from their old roles. This difficulty was observed by lawyer F as he was training 

judges to become mediators. The judge-led mediation experience gave lawyers a very one

sided description of mediation. This description was not sufficient because it was already 

questionable if evaluative mediation could be considered mediation at all. According to a pure 
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understanding of mediation the parties were the ones to make a decision on the dispute. The 

mediator's role was solely to guide the parties to their personal agreement. 

In addition, lawyer F sees a danger that lawyers might hijack mediation as they have done 

before with arbitration by making the process more rigid and expensive. 

However, according to lawyer F the involvement of lawyers is not all obstructive. The 

representation of the parties to a mediation can be helpful. It is helpful for lawyers to supply 

legal advice which the mediator cannot give, to move the process and to set realistic 

expectations for their clients. 

b) Interviews in Christchurch 

When the author returned from her interviews in Wellington she found only one lawyer in 

Christchurch ready to meet with her in person. Another lawyer was interested in a 

conversation on the telephone but could not afford time for a personal meeting. The author 

will report on both conversations. 

aa) The Personal Interview 

Just as in Wellington the author started the interview with the question how the acceptance of 

· mediation in society might be increased. Lawyer G answered that it would be the easiest if 

lawyers promoted mediation to their clients. An important part of the promotion program 

should be the high settlement rate that is reached by attending mediation sessions According 

to lawyer G the high settlement rate shows how successful mediation is. 

In his' opinion the success in a mediation depends on authority. He considers himself 

successful in representing a party to a mediation and derives his effectiveness from his 

reputation of being a tough litigator. 

Later on, lawyer G remarked that greed was the greatest obstacle to the spread of mediation. 

He said that many lawyers tried to avoid mediation because they were afraid of losing the fees 

they could earn when representing clients in litigation. 

When the author asked him if he supported a standardisation or codification of mediation he 

disapproved. He said that he has observed many rather young lawyers who helplessly tried to 
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stick to a raw model of mediation. While doing so they forgot the key to a successful 

mediation, their personal skills. 

bb) The Telephone Interview 

Since the author was surprised at the low response rate to the questionnaire in Christchurch, 

the author started this interview with the question if lawyer H had an explanation of the 

phenomenon. Lawyer ·H responded that he thinks that the response rate was· 1ower because 

mediation is simply not used as often in Christchurch as in Wellington. The lower use was 

related to Christchurch being a rather conservative city in which fewer clients are interested in 

new dispute resolution methods. Moreover, he described the service of mediators in 

Christchurch as unsatisfactory. His dissatisfaction had its origin not in the education of the 

mediators but in their personalities. According to lawyer H, since standards in mediation were 

completely missing, the quality of the mediation would raise and fall with the charisma of the 

mediator. Most mediators in Chtistchurch were missing any charisma. An additional 

impediment to the use of mediation was seen in the assumption that the services of lawyers in 

Christchurch are less expensive than the services of lawyers in Wellington or Auckland. 

Therefore the citizens of Christchurch could afford a lawyer more easily than citizens in 

Wellington or Auckland. According to their financial situation the citizens of Wellington or 

Auckland were more likely to look for alternative dispute resolution to save the fees which 

they have to pay for their lawyers once they go to litigation. 

When the author asked lawyer H how the acceptance of mediation could be raised in 

Christchurch he said that it was primarily a matter of time. He considered education of the 

public as a means to accelerate the time which had to pass. To push the acceptance of 

mediation by this means, his firm and four other firms in Christchurch had started to give 

speeches to potential clients of mediation in commercial and civil dispute. As an example he 

mentioned a speech held at the Rotary Club which had a good response. 
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Chapter Two: Literature Research 

The literature research serves the purpose of providing an overview of the existing literature, 

legislation and jurisdiction on mediation of commercial and civil disputes in New Zealand. 

This overview appears necessary to understand the answers (which are based on the results of 

the questionnaire) that will be suggested in chapter five in order to meet the thesis' paramount 

question of how to raise the acceptance of mediation in New Zealand. Consequently, the 

literature research focuses mainly on those aspects of mediation which will be subject of 

discussion in chapter five of the thesis. While discussing the several options of how to raise 

the acceptance in mediation the literature, legislation and jurisdiction primarily presented in 

the literature review will then also be criticised. 

Paragraph one of the present chapter will outline the definitional question on mediation. The 

following paragraph will describe the policies, principles and goals of mediation. Afterwards, 

paragraph three will characterise the process of mediation and put an emphasis on the 

involvement of lawyers. The last paragraph of the literature review will deal with ethical 

1. Defining Mediation and Approaches to Mediation 

Mediation is not easy to define. It does not provide a single analytical model which can be 

neatly described and distinguished from other decision-making processes. There are many 

reasons for this difficulty of definition. One is the flexibility and open interpretation of terms 

such as "voluntary" and "neutral" which are often used in the definition of mediation, but 

which can never provide certainty and clear boundary lines. 

A second reason is that mediation has yet to develop a coherent theoretical base and an 

accepted set of core features which enable it to be differentiated from rival processes. 

A third reason is that the term mediation is used in different senses by different users. Factors 

such as economics, politics and self-interest cause people to define and describe mediation for 

their own purposes. New Zealand statutes generally do not help to .overcome this 

divergence.52 Terms used to address mediation include conciliation,53 mediation,54 

facilitation,55 pre-hearing meetings56 and settlement conferences.57 

52 See C Baylis, 'Reviewing Statutory Models of Mediation/ Conciliation in New Zealand: Three Conclusions' 
(1999) 30 Victoria University of Wellington Law Review 279, 281. 
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Finally, there is a wide diversity in the practice of mediation. It is used for different purposes, 

it operates in different social and legal contexts, and mediators have differences in their 

background, training, level of skill and operational style. 

According to Boulle, Jones and Goldblatt58 mediation in contemporary New Zealand, is still 

in the "defining phase" of its development. 

a) The Conceptual and Descriptive Approach to Defining Mediation 

There appear to be two dominant approaches to defining the practice of mediation. 59 Some 

writers, practitioners and academics define the process in ideal terms, which emphasise 

certain values, principles and objectives. This can be referred to as the conceptual approach. 

Conceptual definitions have a high normative content and might not reflect what actually 

happens in mediation practice. Folberg and Taylor60 provide a conceptualist definition which 

is often quoted in the New Zealand literature, namely that mediation is: 

the process by which the participants, together with the assistance of a neutral person or persons, 

systematically isolate disputed issues in order to develop options, consider alternatives, and reach a 

consensual settlement that will accommodate their needs. 

This definition has many questionable elements and some internal tensions. There are many 

instances in which mediation does not systematically isolate the issues in dispute and consider 

options for its most effective resolution. In some of these instances mediation simply involves 

bargaining towards a compromise. Mediation can sometimes have very little to do with 

accommodating needs, and more to do with the quick and efficient disposal of files. 

53 For example the Human Rights Act 1993, s 80 and 81; the Medical Practitioners Act 1995, s 94 and the 
Veterinarians Act 1994, s 271. 
54 For example, the Children Young Person and their Families Act 1989, s 170, which actually uses the term 
mediation conference; the Residential Tenancies Act 1986, s 76, the Employment Contracts Act 1991, s 80 and 
the Treaty ofWaitangi Act 1988, s 9A. 
ss Resource Management Act 1991, s 268. 
sG For example, the Resource Management Act 1991, s 99. 
s7 Privacy Act 1993, ss 74 and 76. 
58 L Boulle, J Jones and V Goldblatt, Mediation: Principles, Process, Practice (1998) 4. 
59 Boulle et al, loc cit. 
6° Folberg and Taylor, op cit, above note 11, at 7. 
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In New Zealand, the National Working Party on Mediation61 has developed the following 

definition: 

Mediation is a consensual process in which a third pali'J (or third parties), works with the disputing parties 

to help them explore, and if appropriate, reach a mutually acceptable resolution of some or all of the issues 

in dispute. 

According to the National Working Party62 

this definition offers a skeletal outline of what mediation might involve. It begins to distinguish the process 

from negotiation, conciliation, counselling, legal representation and arbitration. Implicit in the definition is 

that the parties negotiate and decide whether and what to agree. The mediator facilitates that process of 

negotiation by seeking to foster the parties' self-determination and mutual understanding. 

The second approach defines mediation not in terms of an idealised concept or theory, but in 

terms of what actually happens in practice. This can be referred to as the descriptive approach. 

Descriptive defimtions have a low normative content because they accept that within the wide 

diversity of mediation practice, the values, principles and objectives of the conceptualists are 

often overlooked or overridden. One descriptive approach made by Roberts63 defines 

mediation as 

a process of dispute resolution_ in which the disputants meet with the mediator to talk over and then 

attempt to settle their differences. 

b) Official Definitions of Mediation 

Just as scholars have different views on the definitional question, there is also considerable 

variation in the official definitions. Official definitions reflect both conceptual and descriptive 

approaches. Some of them rely on the Folberg and Taylor definition referred to above. An 

example is provided in the New South Wales Guidelines for Solicitor Mediators: 

Mediation is a voluntary process in which a mediator independent of the disputants facilitates the 

negotiation by the disputants of their own solution to their dispute by assisting them systematically to 

isolate the issues in dispute, to develop options for their resolution and to reach an agreement which 

accommodates the interests and needs of all the disputants. 

61 National Working Party on Mediation, Guidelines for Family Mediation (1996) 5. 
62 National Working Party, loc cit. 
63 M Roberts, 'Systems or Selves? Some Ethical Issues in Family Mediation' (1992) 10 Mediation Quarterly 11. 
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The same official definition is given in the Mediation Guidelines for CFM pilots. These 

guidelines, prepared by David Williams QC and Master Kennedy-Grant for the High Court 

Case Management Pilot Project Committee, have been approved for use and are available 

from the High Court registries at Auckland and Napier. 

The Family Proceedings Act 1980 states ins 13, Mediation Conference: 

( 1) Where an application has been made in a Family Court -

(a) By a husband or wife against the other spouse for a separation order or a maintenance order ... ; 

or 

(b) By one parent of a child against the other parent for an order for the custody of, or access to, 

the child-

either party to the proceedings or Family Court Judge may ask the Registrar of the Court to arrange for a 

mediation conference to be convened. 

(2) On receiving a request under subsection (1) of this section the Registrar shall-

(a) Appoint a time, being as soon as reasonably practicable, and a place for the holding of a 

mediation conference in accordance with section 14 of this Act; and 

(b) By letters send by post to the husband and wife, or to the parents of the child, inform each of 

them of the time and place of the mediation conference and request each of them to attend. 

In section 14 the procedure at the mediation conference is described: · 

(1) At each mediation conference a Family· Court Judge shall be the Chairman. 

(2) The objectives of the conference shall be-

(a) To identify the matters in issue between the parties; and 

(b) To try to obtain agreement between the parties on the resolution of those matters. 

(3) Any barrister of solicitor representing a party may, at the request of that party, be present at the conference 

to assist and advise that party. 

( 4) Where the custody of, or access to, a child is in issue at the conference, any barrister or solicitor appointed 

to represent the child may be present. 

(5) Subject to subsections (3) and (4) of this section, every mediation conference shall, unless the Chairman 

otherwise directs, be held in private. 

(6) The Chairman may from time to time adjourn the conference to a time and place to be appointed by the 

Chairman. 

(7) The Chairman shall record in writing the matters in issue at the conference, showing separately-

( a) Those matters on which agreement is reached between the parties; and 

(b) Those matters on which no agreement is reached between the parties-

and the record shall be filed in the District Court in which the relevant proceedings are filed. 
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The Employment Relations Act 2000 does not define mediation but mentions mediation 

services in Part 9 s 144. 

144 Mediation services 

( 1) The chief executive must employ or engage persons to provide mediation services to support all 

employment relationships. 

(2) Those mediation services may include-

( a) the provisions of general information about employment rights and obligations: 

(b) the provisions of information about what services are available for persons (including unions 

and other bodies corporate) who have employment relationship problems: 

( c) other services that assist the smooth conduct of employment relationships: 

( d) other services ( of a type that can address a variety of circumstances) that assist persons to 

resolve, promptly and effectively, their employment relationship problems: 

(e) services that assist persons to resolve any problem with the fixing of new terms and conditions 

of employment. 

Section 145 deals with the provision of mediation services and section 146 with the access to 

mediation services. Interesting is section 147 where the procedure in relation to mediation 

services is described with the following words: 

(1) Where mediation services are provided, the person who provides the services decides what services are 

appropriate to the particular case. 

(2) That person, in providing those services-

( a) may, having regard to the object of this Act and the needs of the parties, follow such 

procedures, whether structured or unstructured, or do such things as he or she considers 

appropriate to resolve the problem or dispute promptly and effectively; and 

(b) may receive any information, statement, admission, document, or other material, in any way 

that he or she thinks fit, whether or not it would be admissible in judicial proceedings64• 

In Maddever v Umawera School Board65 the court looked at mediation as: 

A process in which the parties in dispute and a third party (the mediator) work together to bring about a 

better understanding of the differences that separate them. The parties attempt to identify the issues in 

dispute, discuss possible options available to resolve the differences, and create an environment in 

which they can negotiate mutually advantageous solutions to their differences. 

64 Even though the thesis deals with civil and commercial disputes the context of this section appeared 
interesting due to the loose structure of the mediation process which will be described later in this chapter. 
65 Maddever v Umawera School Board [1993) 2 New Zealand Law Report 478, 511. 
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Yet the different official definitions and understandings of mediation do not resolve the 

boundary problems. Instead, the different definitions emphasise that there are many different 

"mediations" and that context, motivation and purpose are important variables in coping with 

the definitional question. 

c) The Transformative and the Evaluative Approach to Mediation 

The premises of the transformative approach to mediation are party empowerment and 

recognition.66 Bush and Folger67 explain that 

empowerment means the restoration to individuals of a sense of their own value and strength and their 

own capacity to handle life's problems. Recognition means the evocation in individuals of 

acknowledgement and empathy for the situation and problems of others. When both of these processes 

are held central in the practice of mediation, parties are helped to use conflicts as opportunities for 

moral growth, and the transformative potential of mediation is realised. 

Representatives of the transformative approach to mediation are likely to explain mediation as 

a process of "facilitated or assisted negotiation" in which the mediator facilitates the parties' 

own negotiation process. 68 Accordingly, the interventions or actions of mediators with this 

belief will be based on offering opportunities during the mediation for the parties to increase 

their own capacity for decision-making or perspective-taking. 

The facilitative approach contrasts with the evaluative approach to mediation. In the 

evaluative approach, the mediator assesses the strengths and weaknesses of parties' claims 

and predicts court outcomes. Moreover, the mediator develops and proposes a settlement and 

pushes the parties to accept settlement.69 Such evaluative judgements are likely to be given by 

judges or retired judges who now function as mediators due to their professional experience. 70 

If the representatives of the evaluative approach to mediation were asked for a definition of 

mediation they would concentrate on the disputants primarily need which they consider the 

66 M Brenner, S Segal and N Severity, 'What is "Transformative" Mediation?' (2000) 11 Australasian Dispute 
Resolution Journal 155. 
67 R Bush and J Folger, The Promise of Mediation (1994) 2. 
68 Bush, op cit, above note 20, at 3. 
69 C Menkel-Meadow, 'The Many Ways ofMediation: The Transformation of Traditions, Ideologies, Paradigms 
and Practices' (1995) 11 Negotiation Journal 217, 225 - 230. 
70 How many lawyers have actually experienced a judge-led settlement conference opposed to a private 
mediation by a lawyer or non-lawyer will be examined by the questionnaire which was described in the previous 
chapter. 
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resolution of conflicts on fair and optimal terms.71 To them, mediators who focus on the 

facilitative approach will have no clients or they will be pushing upon clients a "service" that 

is neither needed nor wanted. 72 

The representatives of the facilitative approach to mediation argue that mediators who use 

directiveness and pressure will reduce the parties' satisfaction with the mediation process.73 

According to Bush 74 the parties' satisfaction with mediation stems from the greater degree of 

participation in decisionmaking and the fuller opportunity to express themselves and 

communicate their views. His view is supported by Pearson and Thoennes 75 who reported 

much lower satisfaction rates for a program where practice was more concerned with 

"expediting the processing" of cases than with providing opportunities for participation or 

expression and research done by McEwen and Maiman76, who presented high rates of 

perceived unfairness in sessions where parties felt heavily pressured by mediators to reach 

agreement. 

2. The Concept of Mediation - Policies and Principles -

This paragraph will outline the policies and principles of mediation. 

a) Policies of Mediation Relating to Law 

Before taking a closer look at the principles and goals of mediation it seems crucial to the 

legal emphasis of the thesis to examine some assumptions on the relationship between 

mediation and law. 

aa) Is Mediation an Alternative to Litigation? 

According to Boulle, Jones and Goldblatt77 it is misleading to portray mediation as an 

alternative to litigation because litigation is 

71 See Menkel-Meadow, op cit, above note 69, at 233 - 238, 240; J Boskey, Book Review, The Alternative 
Newsletter (Mar. 1995) 22, 23 (reviewing R Bush and J Folger, op cit, above note 67). 
72 See Menkel-Meadow, op cit, above note 69, at 235 - 237; See Boskey, op cit, above 71, at 23. 
73 See Bush, op cit, above note 20, at 35. 
74 Ibid 19. 
75 J Pearson and N Thoennes, 'Divorce Mediation: Reflections on a Decade of Research' in: Kressel and Pruitt 
~eds.), op cit, above note 2, at 9, 18 -22. 
6 C McEwen and R Maiman, 'Small Claims Mediation in Maine: An Empirical Assessment' (1981) 33 Maine 

Law Review 23 7, 254 - 260. 
77 See Boulle et al, op cit, above note 58, at 31. 
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su~h a rare method of managing disputes. Most disputes in modem society are dealt with by the parties 

themselves, through discussion, struggle or avoidance. Of the relatively few disputes which are brought to 

lawyers, only a small proportion results in legal procee~ings being instituted, and even less often does the 

dispute reach a court hearing. Of those cases which reach lawyers and are not resolved through litigation, 

some are simply not pursued any further, and others are resolved by the lawyers and parties through 

negotiation, compromise and agreement. Thus in terms of predominant modes of dispute settlement in 

modem societies, litigation is itself an 'alternative' system, in the sense that it is rarely used. If mediation is 

to be depicted as an alternative at all, it should be seen as an alternative to the most frequently used methods 

of dealing with disputes, namely discussion, struggle and avoidance. 

Bush78 supports this view ofBoulle, Jones and Goldblatt: 

Viewed in proper perspective, mediation and other third-party processes are alternatives not to court, but to 

unassisted settlement efforts, including party-to-party, lawyer-to-party and lawyer-to-lawyer negotiation. 

bb) Mediation in the Shadow of the Law 

The phrase "Bargaining in the Shadow of the Law" was used by Mnookin and Kornhauser79 

to express the idea that parties in mediation operate with a perception of how the legal system 

would resolve the matter. It aiso emphasises that the ~nforceability of mediated agreements 

ultimately depends on judicial approval and that the bounds of confidentiality, mediator 

liability and mediators' ethical standards will be determined in part by legislatures and judges. 

It cannot be denied that mediation is influenced by the law. However the term "Bargaining in 

the Shadow of the Law'' cannot be used as a rationale describing the relationship between 

mediation and the law because the degree of influence the law has can vary and even be non

existent. Where lawyers have taken an active part, where each side has counsel's opinion and 

where the mediation is connected to the court system or takes place within a statutory 

framework, the shadow will be a strong one. In contrast, the shadow may be a weak one for 

example when a ·neighbourhood dispute with little legal content is mediated by a community 

service. Interpersonal conflicts on the other hand often do not involve legal aspects; therefore 

the law cannot throw a shadow on the conflict which might for example take place between a 

student and his or her professor. According to the different settings in which a mediation may 

take place, the phrasing "shadow of the law" cannot be used unrestrictedly. 

78 See Bush, op cit, above note 20, at 6. 
79RMnookin and L Kornhauser, 'Bargaining in the Shadow of the Law' (1979) 88 Yale Law Journal 950. 
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b) Principles of Mediation 

Within the following text the principles of mediation are enumerated, analysed and compared 

to litigation. However, the chosen principles are not final due to the fact that mediation is used 

in different professions and cultures which each modify the principles according to their 

expectations and needs. 

aa) Flexibility 

Mediation is a flexible process. It can be conducted in a variety of physical settings. Normally 

mediations are conducted at one place but just as well the premises of each side may be used 

in rotation to show even-handedness to the parties. In other mediations all participants may 

travel to the site of the dispute to view a significant feature, such as the factory floor in an 

industrial matter or the building site in a construction dispute. However, the flexibility is not 

limited to physical settings only but continues with aspects of procedure. The modus operandi 

can be negotiated and adapted. The main advantages of flexibility lie in its adaptability to the 

nature of the dispute and in the fact that technical requirements do not predominate the 

mediation process. 

One disadvantage of flexibility is that the mediation process is difficult to protect as long as it 

is not limited by rules of procedure. Even though cases of abuse of the process have not been 

reported so far, there still might be chance to convert the mediation process to a degree where 

it cannot be considered at a mediation any longer. Closely related is the problem that high 

flexibility standards make it difficult for the public to develop a common understanding on 

what mediation actually is and how it is perfonried. Confusion among potential clients of 

mediation might arise which could pose an impediment to the use of mediation. 80 

Litigation, by contrast, has a more rigid structure. There are established rules and procedures 

which the parties must comply with before and during the trial process. The extent that 

information and evidence can be used is regulated by evidential and procedural rules on 

relevance and reliability. The advantage of the more rigid approach is that the litigants 

(informed by their lawyers) know what to expect when they go to court. This "legal security" 

is shaded by the disadvantage that the parties to the dispute are not allowed to tell their stories 

as they see it. They cannot express their emotions without risking to be dismissed as 

irrelevant. 

80 The author will pay more detailed attention to this problem in Chapter Five. 
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In mediation there are no rules of evidence and there is no scope for cross-examination and 

procedural point-taking. The participants are allowed to tell their story as they see it and 

emotions can be expressed without being dismissed as irrelevant. That does not mean 

however, that mediation is an unstructured process. On the contrary, most mediations follow a 

pattem.81 The advantage of the structured approach is that the mediator can impose order on 

· unstructured and confused deliberations. 

However, the impact lawyers have on the mediation process 1s a controversial issue. 82 

Skiffington83 claims that: 

Mediation at the Tribunal has become a legal forum where advocates with vested economic interests argue 

against each other from prepared mediation statements, acting out choreographed tactical exchanges 

designed to assess the opposition's arguments rather than resolve the dispute. 

Hurley84 responded to Skiffington's statement with the following words: 

Such a view doesn't fit, however with the reported high settlement rate achieved by the tribunal - about 

90% according to the Courts Consultative Committee discussion paper on ADR (sourced from the 

Department of Labour). This figure suggests that mediation in the tribunal is meeting the needs of the parties 

in achieving settlements so that people can get on with their lives with minimum disruption to both 

themselves and the workplace. This could not be achieved without the positive involvement of lawyers and 

other advocates as representatives. 

The Family Courts in New Zealand have built-in the mediation process due to their 

conciliatory rather than judicial decision-making nature. However, the mediation process in 

the Family Courts has some unique features. Family Court Judges assume the role of 

mediators.85 A Judge who has presided over a mediation conference may subsequently 

adjudicate the dispute in Court if an agreement cannot be reached.86 The disputing couple may 

have their respective lawyers present in the conference to advise and assist them in 

81 The most common pattern of a mediation process will be described in the following paragraph 3. 
82 The controversial issue will be examined in more detail in this chapter under the headline "The Lawyer's 
Involvement in the Mediation Process". 
83 L Skiffington, 'There Must be a Better Way: Alternative Dispute Resolution' [1997] Employment Law 
Bulletin 23, 24. 
84 D Hurley, 'Mediation in the Employment Tribunal- one thing and the other? -A view from the inside' (1997) 
Lawtalk, 39. 
85 Section 14 (1), Family Proceedings Act 1980. 
86 Section 16, Family Proceedings Act 1980. 
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negotiations. 87 Mediation takes place in the Family Court in the context of a wider 

conciliatory model which emphasises the importance of counselling. 88 

Barry and Henaghan89 have examined mediation in the Family Court. They gathered 

information for their insights by the evaluation of twenty seven questionnaires which were 

answered by mediation participants from a South Island city in 1984/85; by interviewing 

nineteen family law practitioners from a South Island city and a North Island city as well as 

two Family Court Judges; and by observing eleven mediation conferences in a South Island 

city and four mediation conferences in a North Island city in 1984/85. They found that: 

The more closely the mediation process is linked to the Courts and specialist legal personnel, the less control 

participants have over the decision-making process and the mediation process itself becomes blurred and 

confused with the traditional adversary process.90 ... Therefore this study . has led the authors to the 

conclusion that there is a need for an independent mediation service removed from the Family Court, for 

those parties who really do want to make their own decisions on a co-operative basis.91 

bb) Informality 

Informality and flexibility are closely linked values. Informality refers to the setting, the style 

and the tone of the mediation and most of all to the interpersonal behaviour and conduct of the 

disputing parties. The degree of formality can be determined by the disputants according to 

their own needs. Their demands decide for example on the dressing code, the venue, the 

seating, the use of plain ianguage and the hours of attendance. Consequently, it is not unusual 

for the participants to be seated around a table or in easy chairs and for first names to be used. 

As opposed, the courts tend to enforce formality and hierarchy. The advantage of informality 

is that the mediation process can become· a physically and emotionally comfortable 

experience. The consolation might cause the disputants to understand that the resolution of a 

conflict can be a self-empowering, active and creative experience. 

cc) Party Participation 

Mediation allows the disputants to talk, negotiate and discuss options throughout the process. 

Party participation is justified in terms of the promotion of responsibility for choices and the 

87 Section 14 (3), Family Proceedings Act 1980. 
88 Section 8- 12, 19, Family Proceedings Act 1980. 
89 Barry and Henaghan, op cit, above note 2, at 85. 
90 Ibid 84. 
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dignity of individuals. It assumes that the parties themselves can make the best decisions 

about their own interests. Moreover, party participation is led by the idea that parties are more 

supportive of an outcome which they have created by their own process.92 

Empirical research conducted in Los Angeles, Dallas, Seattle, New York, Florida and San 

Francisco compared client's satisfaction with mediation and arbitration. The researchers 

examined 449 cases which dealt with contract, construction, personal injury, property 

damage, and environmental disputes. In mail surveys it was reported that the respondents 

were more satisfied with mediation because they felt that they had more input into the process 

and were better able to negotiate the outcome of the dispute.93 Moreover, the implied self

determination makes the process educational in the sense that the participants learn a 

problem-solving process which can be applied in other contexts in the future. 94 

In contrast, the traditional model of litigation encourages passivity, dependence and an 

absence of responsibility for choices. 95 In litigation, the disputants have to rely on legal 

professionals. A characteristic of these professionals is to translate the client's problem into 

the jargon of the profession which makes it difficult for the client to understand and follow 

the communication between lawyers. Hereby lawyers and judges remove the client even 

further from participating in the dispute resolution. The implied translation can go so far that 

judgement have to be explained to its addressees by lawyers as it has been the recent case 

when the Supreme Court of the United States decided on the recount of ballots in Florida 

during the 2000 US presidential elections. 

dd) Norm Creation 

Judges and arbitrators rely on legal norms, such as statutes and case law precedents and 

articulate them. In mediation the parties are not likely to articulate the norms which have 

guided their agreement. The disputants are free to depart from the rules, principles and 

policies which are binding on legal practitioners. The parties to a mediation have the 

opportunity to reach an agreement in tenns of their mutual interests as these intersect at a 

particular moment in time. 

91 Ibid 89. 
92 A Taylor, 'Toward a Comprehensive Theory of Mediation' (1981) 19 Conciliation Courts Review 1, 4. 
93 L Frank, 'More Disputes should go to Mediation' (1996) 142 Chicago Daily Law Bulletin 1. 
94 M Power, 'Educating Mediators Metacognitively' (1992) 3 Australian Dispute Resolution Journal 214,215. 
95 G Bellow and B Moulton, The Lawyering Process: Negotiation (1981) 131. 
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ee) Person-centred 

Since mediation focuses on people rather than on facts it deals with the current needs and 

interests of the parties. Instead of problems being treated as abstract and decontextualised, the 

focus is on the particular and the relational96• This means that mediation is concerned with the 

human side of dispute settlement. The human side includes the opportunity for the venting of 

emotions, acknowledgement of strongly-held feelings and viewpoints and attention to existing 

relationships between the parties. Consequently, mediators do not invite the parties to 

convince or persuade them as to the correct facts. 

Litigation, in contrast, tries to ascertain historical facts through a range of techniques 

involving investigation, disclosure, testing and confrontation. On the accepted version of the 

historical facts, the adjudicator attributes blame or culpability. 

ff) Future Focus 

Mediation does not only concentrate on the present interests of the disputing parties it also 

takes account of future needs. There is no limitation on future matters. The pariies can, for 

example, allow a provisional agreement to be made. During the interim period, they can test 

the feasibility and fairness of the plan and afterwards abandon, modify or confirm the 

agreement. 

Litigation, on the contrary, can prescribe norms to govern future behaviour and relationships 

but it cannot prescribe and enforce future co-operation between the disputants. 

gg) Confidentiality 

The last principle to be mentioned is confidentiality. According to the National Working Party 

on Mediation97 "it is essential to encourage a frank discussion without which a resolution of 

dispute cannot be expected". It contrasts with the proceedings of courts and some tribunals 

which are open to everyone and whose documentation is part of the public record. 

Confidentiality can become an issue in three main sets of circumstances98 • First, where one of 

the parties to the mediation attempts to refer to what transpired in the mediation for use in a 

96 Thornton, op cit, above note 10, at 230. 
97 See National Working Party, op cit, above note 61, at 21. 
98 M Shirley and W Harris 'Confidentiality in Court-Annexed Mediation - Fact or Fallacy?' (1993) 13 
Queensland Lawyer 221,223. 

50 



court or other setting outside the mediation (e.g. media). Secondly, where a third party, 

including a court or tribunal, seeks disclosure through the mediator or a party or by attempting 

to access mediation documents. Thirdly, where the mediator wishes to disclose on a voluntary 

basis. 

The answer to the question whether confidentiality should be maintained involves two 

competing interests. On the one hand, there is an interest in promoting and encouraging the 

settlement of disputes outside the courtroom and in protecting emerging ADR processes such 

as mediation. On the other hand, there is an interest in disputing parties obtaining full 

information between themselves and in courts having the best access to evidence and 

information. 

It is important to fmd answers to the question of confidentiality because as more lawyers get 

involved in alternative dispute resolution procedures, such as mediation, the likelihood of 

problems arising in.future cases exists. If these anticipated problems are not solved the danger 

arises that public confidence in either the legal system or in alternative dispute resolution 

procedures will be undermined. Margaret Thomton99 goes so far as to state that the whole 

mediation process "does suffer from a lack of knowledge arising from the ubiquitous cloak of 

confidentiality". 

The thesis will examme confidentiality in terms of common law privileges, contractual 

principles, equitable doctrines, statutory regulations and court orders. 

(1) Common Law Privileges 

The common law privileges discussed in the thesis include the without prejudice privilege 

and legal professional privilege. 

(a) Without Prejudice Privilege 

At common law, evidence of any admissions made in an attempt to reach a settlement in a 

dispute are inadmissible in subsequent court proceedings relating to the same subject 

matter.100 This principle is known as the "without prejudice" privilege which extends only to 

admissions, whether oral or written, made in good faith to settle disputes in a situation in 

which a settlement is not actually reached. The policy of the without prejudice privilege is to 

99 See Thornton, op cit, above note 10, at 234. 
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promote the pursuit of settlements between parties so that they are able to argue and negotiate 

freely and without any concern about subsequent adverse consequences in litigation. 

According to Boulle, Jones and Goldblatt "the without prejudice privilege is potentially 

applicable in most mediations". 101 It will apply regardless of whether or not it is referred to by 

the parties as long as the admissions were made in good faith to settle the dispute and a 

settlement has not been reached. On the contrary, it will not apply where provision is made 

that the parties must report progress to outside constituents since the protection intended by 

the without prejudice privilege is not requested in these cases. 

The without prejudice privilege was originally developed for negotiations but there is 

evidence that New Zealand courts would rule it to be applicable for settlement negotiations in 

the fonn ofmediation.102 

However, there are a number of limitations to the without prejudice privilege. Applying these 

limitations to mediation is in particular important due to the fact that the parties in a mediation 

depend on each other. They have to act in good faith not withholding major concerns to find a 

lasting agreement. This interdependence must be protected by the court system. Such a 

protection can only be provided efficiently if the courts can have access to information 

revealed in the particular mediation. Without a limitation to the without prejudice piivilege 

there would be no consequences for parties who abused the mediation process. Once injured, 

a party may not choose to participate in mediation ever again. According to Kovach103, 

without limitations to the without prejudice privilege the integrity of "the whole process 

would eventually be eroded". 

The latest decision of a New Zealand court on limiting the confidentiality in mediation is 

made in the case of Crummer v Benchmark Building Supplies Limited.104 In the Benchmark 

case the employer and respondent, Benchmark Building Supplies Limited told his employee 

the applicant Mr. Crummer that he was dismissed from his employment as a sales 

representative. The dismissal was based on the threat of violence against another employee. 

10° Field v Commissioner for Railways (NSW) (1957) 99 Commonwealth Law Reports 285. 
101 See Boulle et al, op cit, above note 58, at 278. See also D Mathieson et al, Cross on Evidence (6th edn, 1997) 
321. 
102 See Vaucluse Holdings Ltd v Lindsay (1997) 10 Procedure Reports of New Zealand 557; Lukies v Ripley (No 
2) (1994) 35 New South Wales Law Reports 283. 
1 3 See Kovach, op cit, above note 5, at 142. 
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When the parties went to mediation which was conducted on a without prejudice and 

confidential basis Benchmark produced a document setting out a series of allegations about "a 

variety of performance matters". Mr. Crummer claimed that he had never heard of these 

allegations before and accused Benchmark of duplicity. The series of allegations mentioned in 

the mediation became important because another employee had committed a workplace 

assault and had only been given a warning instead of a dismissal. After the mediation was not 

successful in settling the grievance, the counsel for Mr. Crummer sought the document in 

which the accusations against his client had been made. In the Employment Court he argued 

that "the Court will override the without prejudice privilege if the interests of justice require 

it" and that "the privilege will not be allowed to be used to mislead the Court, or to defeat the 

policy of legislation". The Court decided that the document had to be discovered. The judges 

concluded that "this, however, does not mean that the document is admissible as part of the 

applicant's evidence. It can only be used if the respondent in fact gives evidence that is 

contrary to the admission made. In that event, the witnesses who give such evidence can be 

cross-examined as to whether they have made any prior inconsistent ~tatements. The 

document can be produced only if the witness denies the making of such statements". 

According to the court this high threshold test is supposed to protect the without prejudice 

confidentiality of mediation meetings. 

In the conclusion of the judgement the judges also state that they conceive it to be their "duty 

to uphold the integrity of the legal process". When comparing this statement to the above 

mentioned literature it becomes clear that both authorities suggest, although arguing with 

apparently opposing terminology (integrity of mediation and integrity of th_e legal process), 

that illegal behaviour should be sanctioned. 

The judgement of the Australian case AWA Ltd v Daniels (t/as Deloitte Haskins and Sells) 105 

implies that in Australia, evidence as to something discussed or disclosed at a mediation 

meeting will not be excluded where it can be proved by independent evidence before a court. 

In this case the matter was referred to mediation by the trial judge with the consent of the 

parties. The mediation was unsuccessful and was followed by two interlocutory judgements. 

AW A Ltd had brought proceedings against its auditors for allegedly failing to audit its 

accounts properly. In the mediation process AW A Ltd disclosed the existence of a document 

containing a full indemnity for its directors in respect of the legal proceedings. When 

104 Crummer v Benchmark Supplies Ltd (CA) (2000) 5 New Zealand Employment Law Cases 98, 611. 
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litigation resumed, the auditors served a notice on A WA Ltd to obtain the indemnity deed, 

and AW A Ltd relied on the fact that the mediation had been conducted on a without prejudice 

basis. Rolfe J examined the relevant authorities 106 and competing policy considerations and 

held that the privilege did not apply as the auditors were only seeking to prove a fact which 

was referred to in the mediation. 

Looking at existing. limitations to the without prejudice privilege in a mediation the Law 

Institute of Victoria has published guidelines called "Mediation - A Guide for Victorian 

Solicitors. This guideline provides a list of situations in which there will be no protection for 

statements or admissions made in a mediation. 107 

According to the Guide for Victorian Solicitors 

there will be no protection for statements or admissions made in mediation where the statement is made 

in circumstances that cannot be objectively considered part of the negotiations for the settlement, or 

reasonably incidental thereto; where the statements are part of the settlement negotiations but are 

unqualified admissions concenring objective facts; and where the statement is not concerned with the 

same subject-matter as the negotiations. There will be no protection for statements or admissions made 

if a party engages in conduct which is misleading or deceptive or contrary to trade practices or fair 

trading legislation and an action for breach of the legislation instituted. There is no shelter for 

communications which contain an offer and an acceptance which thereby create a contract; which 

constitute or disclose criminal conduct; which will prevent a party from misleading the court; and which 

constitute tortuous conduct. 

Other regulations for mediators such as the Queensland Law Society Guidelines for Mediators 

and the Mediation Guidelines for CFM pilots108 do not inhibit mediators from giving evidence 

under legal compulsion, and specify that if a mediator is subpoenaed or otherwise required to 

testify about a mediation in court proceedings, she or he must inform the parties accordingly. 

The Arbitrators' and Mediators' Institute of New Zealand says in rule six of their Code of 

Ethics for Mediators that the mediator should be faithful to the expectation of trust and 

confidentiality inherent in that position. In the commentary to rule six it is mentioned that a 

105 (1992) 7 Australian Securities Commission Reports 463. 
106 In particular Field v Commissioners for Railways (NSW) (1957) 99 Commonwealth Law Reports 285. 
107 Law Institute of Victoria, Mediation-A Guide for Victorian Solicitors (1995) 41. 
108 Queensland Law Society Guidelines for Mediators, s. 4.3; Mediation Guidelines for CFM pilots, s. 7.3, 
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mediator should not disclose any matter that a party expects to be kept as confidential unless 

given permission by all parties or unless required by law or other public policy. 

(b) Legal Professional Privilege 

Legal professional privilege protects documents and other communications which have been 

created for the purpose of legal proceedings or obtaining legal advice. The policy of legal 

professional privilege is to allow clients and their lawyers to speak freely and without the fear 

of being forced to disclose the nature of their communications. To apply the privilege three 

requirements have to be fulfilled. The first requirement is that the communication has to have 

a prospect of litigation. The second requirement is that the litigation must have been the 

dominant purpose of the preparation of the document and the third requirement makes it 

necessary that the litigation is adversarial. 109 

It has been argued by Shirley and Harris110 that the first requirement of legal professional 

privilege could apply to court-connected mediation where it is an integral part of the pre-trial 

litigation process. In this case the communications made in the mediation would have a 

prospect of litigation. An application of legal professional privilege to mediation would give 

the mediator the right to claim the confidentiality privilege in subsequent proceedings. 

Moreover, Crosbie111 has argued that the second requirement of the legal professional 

privilege could attach to work prepared by lawyers for clients going into mediation or other 

ADR processes because the dominant purpose of the preparation of these documents is 

eventually litigation. 112 

The third and last requirement is not applicable to mediation because mediation simply is not 

adversarial. 

However, an extension of legal professional privilege to cover mediation would acknowledge 

that mediation serves the general pursuit of justice just as much as litigation. Such an 

acknowledgement has been made for settlement negotiations in the decision Austotel 

109 Re L (A Minor) [1996] 2 All England Law Reports 78 (HL), 
110 See Shirley and Harris, op cit, above note 98, at 227. 
111 F Crosbie 'Aspects of Confidentiality in Mediation: A Matter of Balancing Competing Public Interests' 
(1995) 2 Commercial Dispute Resolution Journal 51, 60. 
112 Crosbie does not seem to have much trust in the success of mediation as a dispute resolution process when he 
thinks that documents prepared in mediation serve dominantly the purpose to prepare for litigation. 
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Management Pty Limited v Jamieson. 113 In Austotel, the House of Lords' decision in Rush & 

Tompkins v Greater London Council114 was applied by the Federal Court of Australia. The 

judges decided that there should be no access to documents which were exchanged while 

negotiating during settlement discussions. 115 There appear to be no obvious reasons why these 

rulings should apply to settlement negotiations but not to mediation. 

(2) Contractual Principles 

Until the courts decide whether mediation disclosures will be privileged, mediators should 

make their own confidentiality stipulation. These contractual agreements bind the parties and 

the mediator not to disclose any information or document used in the mediation. They seem to 

provide broader protection of confidentiality than the common law privileges because they 

can be tailored to the needs of the participants and the mediator. 

However, it is most likely, as shown above in the case of Crummer v Benchmark Building 

Supplies Limited that some of the limitations on the common law privileges would also be 

imprn,P.r! cm llgrP.P.mP.nts llnrl r.ontrllr.tirnl protP.r.tion r.bnsP.s whP.rP. thP. limitlltions llrP. nnt 

already written into them. Another obstacle to a broader protection of confidentiality by 

stipulating contractual agreements is caused by the nature of the agreements. As a part of a 

contract the agreements are subject to the problems of coverage and enforcement. 

Starting with the problem of c9verage, the confidentiality agreement only binds the 

signatories. Therefore, no mediation agreement can prevent outsiders to a case from making 

demands and serving subpoenas on the participants or the mediator. Although there is 

generally no way that an agreement can bind independent nonsignatories, disputants who are 

seriously concerned about confidentiality could hold this risk to a minimum by requiring 

anyone who will receive confidential information during a mediation to sign a confidentiality 

stipulation.116 

Now, regarding the problem of enforcement, the confidentiality agreement must be enforced 

by contractual remedies. The contractual remedies usually consist of either damages or an 

tt3 Austotel Management Pty Limited v Jamiesonm (1995) 57 Federal Court Reports 411. 
lt4 Rush and Tompkins v Greater London Council [1988] 3 All England Law Reports 737, 739. 
115 See also Mercantile Mutual Custodians Pty Ltd v Village Nine Network Restaurants & Bars Pty Ltd and Ors 
(unreported, 23 October 1997; 11. September 1998, Moynihan, J, Qld SC) in the context of mediation. 
116 By this measure the risk that outsiders to a case make demands or serve subpoenas on the participants or the 
mediator is certainly only reduced because anyone can anticipate these actions. 
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injunction. To obtain a temporary restraining order the party to the confidentiality agreement 

has to have advance knowledge that the agreement will be breached and has to convince the 

judge to act. Alternatively, the party injured by a breach can sue for damages. To succeed, 

however, the party must finance a lawsuit, prove that specific monetary injuries were caused 

by the breach and collect a judgement from the violator. These procedures are likely to attract 

the very publicity the party sought to avoid by attending a mediation. 

After examining the problems of coverage and enforcement, one may ask whether a 

confidentiality agreement is useful at all. It still seems advantageous, having regard to the fact 

that there are simply not many alternatives to protect the confidentiality of a mediation. One 

advantage of a confidentiality agreement is that the very ac~ of defining a precise obligation 

and agreeing to abide by it appears to motivate many parties and almost all lawyers to respect 

confidentiality.117 

Nevertheless Goldblatt118 revealed a series of incidents reported in the press and experienced 

in her own mediation practice which have raised alam1S. Among others she narrates the 

following case: 

Towards the end of 1998 I was mediating in a consumer dispute. Two clients, separately represented 

had concerns about the service they had received from an organisation and were looking for redress; I 

was approached initially by one of the consumer parties and needed to meet with representatives of the 

service provider to explain the process prior to obtaining their agreement to mediate. 

After discussing the key features of mediation , and highlighting confidentiality and 'without prejudice 

privilege' as amongst these, I was taken aback by the response. I was informed that they had been 

assured of this before in a different mediation and it was simply untrue. The previous occasion had 

resulted in a confidential settlement, including a monetary amount paid to the other party. Within two 

weeks the organisation had read details of that "confidential" agreement in the local news paper. 

While the organisation continued to believe in the value of mediation as a constructive means of dispute 

resolution and while they would participate again, they made it clear they would do so with limited 

confidence that any confidentiality clause would be respected. 

117 Lawyers interviewed in Wellington said that almost all mediations they took part in had confidentiality 
agreements which had hardly ever been breached. 
118 V Goldblatt, 'Confidentiality in Mediation' [2000) New Zealand Law Journal 392, 393. 
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However, weak contractual remedies can be strengthened by the parties. According to 

Golann119 for example, a disputant can increase the likelihood of compliance by arranging to 

pay out a settlement over time, making payments contingent on the recipient's continuing 

compliance with the confidentiality clause. Another way to strengthen the weak contractual 

remedies is having the confidentiality agreement state that it is enforceable by injunction. 

(3) Equitable Remedy for Breach of Confidence 

In equity persons who receive information in circumstances of confidence cannot make 

unauthorised use of the information 120• Where the parties have not stipulated a remedy in their 

contract, a court may exercise its equitable jurisdiction to grant relief against an abuse of 

confidential information. Equity could apply to mediation because mediators receive 

confidential information in the mediation process which is given to them for the sole purpose 

of performing their functions effectively. Any information used for purposes other than 

assisting the mediation would cause a breach of confidence. In the event of a breach, the court 

could grant the affected party relief. If the mediator used the information for her or his own 

benefit she or he could be ordered to make restitution of any profit acquired. A liability for 

damages could be possible under certain circumstances and is most likely to arise either from 

negligence or from breaches of ethical standards. 

However, the risk of mediators being sued appears minimal, judging from the availability of 

malpractice insurance at low cost. If a mediator is sued nevertheless the mediator might have 

a "public interest" defence. Such a defence would help the mediator from being liable in cases 

where the information the mediator revealed related to fraud or criminal activity by the 

affected party. 

(4) Statutory Protection of Confidentiality 

Many statutes protect confidentiality through provisions for privilege. The provisions 

reinforce or extend the common law position. The statutory provisions on privilege, such as s 

89 of the Residential Tenancies Act 1986 provide that mediation is confidential and that 

evidence of anything said or of any admission made in a mediation meeting is not admissible 

in any proceedings before any court, and that documents prepared for the purposes of or in the 

course of a mediation are likewise not admissible in evidence. 

ll9 D Golann, Mediating Legal Disputes (1996) 375. 
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The Family Proceedings Act 1980 states ins 18 that no evidence shall be admissib1e in any 

Court, or before any person acting judicially, of any information, statement, or admission 

disclosed or made in the course of a mediation conference. The Employment Relations Act 

2000 mentions confidentiality in s 148. It rules in (1) that except ~ith the consent of the 

parties or the relevant party, a person who provides mediation services must keep confidential 

any statement , admission, or document created or made for the purpose of the mediation and 

any information that,. for the purpose of the mediation, is disclosed orally in the course of the 

mediation. 

Mediation sessions which are conducted under the Resource Management Act 1991 are 

absolutely privilegeq.. ASchl .06.06 states that proceedings before a local authority under the 

Act are judicial, and submissions and other documents filed in terms of procedures which it or 

the regulations prescribe or permit are absolutely privileged and cannot found an action in 

defamation.121 

(5) Court Orders to Protect Confidentiality 

The advantage of a court order to protect confidentiality is that it provides a high degree of 

protection because it is potentially enforceable by civil of criminal contempt. A potential 

disadvantage is that the terms of a particular order may be narrower than those of a mediation 

privilege. Another point which has to be critically considered when examining the ability of 

court orders to protect confidentiality is the time factor. If a confidentiality order has not been 

entered in advance, the delays involved in seeking one may threaten the success of the 

mediation itself. Additionally it has to be taken into consideration that in the course of 

litigation the protective court order of one judge might be overruled by another judge. The 

second judge may be influenced by the wish to sett~e the case or may have become aware of 

an interest in disclosure and therefore decide to override the earlier judge's order. 122 

3. The Mediation Process 

In this paragraph the author will describe the mediation process and the rationale of each 

stage. Due to its flexibility the mediation process is a rather unregulated process. Even where 

it is provided for by statute, the number of stages and other features of the mediation process 

depend not only on the model of mediation being used but also on the background, training 

12~ M Evans, Outline of Equity and Trusts (1993) 164. 
121 See Atkins v Mays (1974) 2 New Zealand Law Report 459 {SC). 
122 See Golann, op cit, above note 119, at 374. 
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and style of the mediator; the nature of the dispute and dispositions of the disputants; the 

availability of funds and other resources; and other external factors such as the existence of a 

statute regulating the mediation. 

To avoid the confusion created by different models of the mediation process the writer 

decided to outline one mediation process. Afterwards, the basics of some of the variations of 

the mediation process will be explained. The described mediation process will be divided in 

three main sequential phases: pre-mediation arrangements, the mediation meeting, and post 

mediation activities. 

a) Pre-Mediation Arrangements 

The pre-mediation stage encompasses everything that happens prior to beginning the actual 

mediation session. This includes matters of referral, getting to the mediation table, selection 

of the mediator, the determination of who should attend, issues of fees, settlement authority 

issues and timing. Moreover, from the standpoint of the mediator, this stage also embraces 

items such as gathering information from the parties or their lawyers, as well as dissemination 

of information about the mediator, the mediation process and confidentiality. The selection of 

the location, the room or rooms to be used, and arrangements of furniture are also parts of the 

preliminary arrangements. The impact of the pre-mediation arrangements on the process is 

considerable, its importance should not be overlooked. 

b) Mediation Meeting 

The mediation meeting as a phase of the mediation process is subdivided in the "problem 

defining" and the "problem solving" phase. The mediation movement has emphasised the 

importance of systematically identifying and defining conflicts before selecting options for 

their resolution. 

aa) "Problem defining" Phase 

The "problem defining" phase 1s subdivided in the following stages: the mediator's 

introduction, the opening statements by the parties, the identification of areas of agreement, 

and the phase of defining and ordering the issues still in dispute. 
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(1) Mediator's Introduction 

The mediator introduces himself, the parties, and their representatives. 123 She or he describes 

the process and proposes some basic guidelines for the conduct of the mediation meeting. 

Mediators usually refer to the need for the parties not to interrupt one another, the mediator or 

others. The mediator usually emphasises that it is important to not denigrate or otherwise 

abuse each other. Further, the mediator has the task of "breaking the ice" and establishing a · 

positive tone of trust and a common concern. Additionally, she or he has to provide time for 

the parties to become comfortable. Goals and objectives from the mediator's standpoint may 

be set out at this point, as well as any housekeeping details. The introduction sets the stage 

and the tone for the remainder of the mediation. 

(2) Opening Statements by Parties 

In the opening statements, the parties and/or their representatives are invited to make a 

presentation of their view of the case or dispute. It is important that each side is given this 

opportunity. The presentation must not be interrupted by either the other party or the 

mediator. The opening statement stage gives the parties the opportunity to fully express and 

explain to the mediator, and even more importantly to each other, in their own words, how 

they view the dispute124• Ideally, there should be little restriction placed on the opening 

statements. However, in complex multi-party cases, it may be necessary to establish time 

limits. If the opening statements do not provide a clear or complete picture of what the dispute 

is about, the mediator will engage the parties in an information gathering process in which she 

or he will ask open-ended questions. These questions should attempt to focus the parties on 

their underlying needs and interests. During either the opening statements or throughout the 

information gathering process, the disputing parties may need to express their feelings. It is 

important to offer individuals an opportunity to ventilate their frustrations, anger, and 

emotions. Often, if such a venting does not take place, the dispute cannot be resolved. 125 

Most mediators will reflect back to each party a summarised version of their opening 

$tatement by using skills as active listening and positive reframing. According to individual 

style the summing-up will occur either after each party has given the opening statement or at 

the conclusion of all openings. Reflecting ensures that the mediator has heard and understood 

123 If they have not met each other in the pre-mediation phase. 
124 M Noone, Mediation: Essential Legal Skills Series (1996) 98. 
t25 See Kovach, op cit, above note 5, at 25. 
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what each party has said, particularly the important issues for each party126 and makes the 

parties feel at ease because they thereby know that they have been heard. 

(3) Identification of Areas of Agreement 

F!om the information gathered in the opening statements, mediators try to identify areas of 

agreement. The agreements might be found only on substantive matters, such as that a 

business partnership has been highly successful in the past, or ori procedural matters, for 

example that both parties wish to avoid litigation. The rationale of this stage is to establish an 

affirmative mood and to provide a productive basis for the negotiations ahead. It reminds 

conflicted parties that there is common ground between them which may have been 

overlooked because of mutual antagonism and poor communication. Moreover, identifying 

areas of agreement creates a climate of consent. The areas of agreement are usually recorded 

on a whiteboard or flip chart paper and can be used later on to provide a sense of 

achievement. 

( 4) Defining and Ordering the Issues in Dispute 

After identifying areas of agreement the mediator develops a list of issues which are in 

dispute and require decision. The issues should be addressed in terms of interests and not in 

terms of positions, facts or legal rights. 127 In this stage the mediator is required to present the 

issues neutrally, in plain language, and as far as possible in mutual terms. Just as the areas of 

agreement, the list of issues in dispute should be written up on a whiteboard or flip chart 

paper. The list of issues provides a source of reference during the remainder of the mediation. 

After the list is established the mediator asks the parties to prioritise the matters for discussion 

and show the priorities on the board or flip chart. The purpose of the defining and ordering the 

issue stage is to provide clarity and structure to the problem. Thereby, the phenomena which 

often occurs in unstructured argument, the tendency for arguments to be repeated in a circular 

fashion, is prevented.128 The list of issues in dispute presents a sense of finiteness to the 

dispute although issues can be added at a later stage. Additionally, the list reassures each party 

that their points of interest have been noted and will be dealt with in the course of the 

mediation process. The visual depiction of the issues allows the mediator or the parties to 

126 C Powell, 'What is Mediation?' [1999) New Zealand Law Journal 289. 
127 S Henderson, The Dispute Resolution Manual: A Practical Handbook for Lawyers and other Advisers (1993) 
107. 
128 See Powell, op cit, above note 126, at 289. 
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check off completed matters and thereby contributes a sense of progress to the mediation 

process. 

bb) "Problem solving" Phase 

The "problem solving" phase is subdivided in the following stages: the negotiating and 

decision-making stage, the stage of potential separate meetings, the stage of the final decision 

making, and the stage ·of recording the decisions and of giving a closing statement. 

(1) Negotiating and Decision-making 

The rationale of the negotiating and decision-making stage is to involve the parties in 

constructive negotiation as a basis for quality decision-making.129 There is no set sequence for 

this stage, instead a variety of styles is used by different mediators. The variety may include 

an exchange of information and views on past events to "clear the air" and assist the parties to 

subsequently focus on the negotiable issues. 

After the exchange of information and views the mediator may encourage the parties to 

develop a wide range of possible options for settling the dispute. This can be facilitated 

through brainstorming, hypothetical questions and the encouragement of creative thinking. 

Within a climate in which each party feels free to suggest options, the mediator should note 

down a broad range of options made by the parties. Afterwards the mediator may encourage 

the disputants to evaluate the developed options in terms of their mutual needs and interests. 

An evaluation of the developed options can be reached by inviting the parties to consider the 

possible consequences in terms of practicality and viability. The evaluation and selection of 

appropriate options may also require advice on matters of law, taxation, financing, and the 

like. 

Where the disputants' needs and interests cannot be met by negotiation, they will have to 

engage in distributive bargaining. The parties then try to use trade-offs, packaging and 

compromises to reach an agreement. During the bargaining process a remaining fmal gap 

might be closed by making reciprocal concessions or splitting the difference. Bargaining may 

produce a pragmatic outcome but at the same time it might result in an impasse and therefore 

the failure of the mediation process. 

129 See Boulle et al, op cit, above note 58, at 105. 
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(2) Separate Meetings 

Separate meetings, for which the term "caucus" is also used, can take place at this stage of the 

mediation meeting (or earlier if necessary). The mediator meets separately with one party of 

the dispute. Legal representatives or other advisers present, will generally attend the separate 

meetings with their clients, but the mediator might as well meet with one party alone. 

Separate meetings fulfil three main functions. First of all they allow the parties to refer to 

additional concerns which the parties are unable or unwilling to raise in joint meetings. 

Further, they assist mediators in understanding the motivations of the parties and their 

priorities and in developing empathy and trust . Lastly, they give the parties time and space to 

vent emotions with the mediator without jeopardising the progress of the mediation meeting. 

Mediators must make a wise decision on when the circumstances for a separate meeting are 

appropriate. Separate meetings are appropriate, for example, if a deadlock has developed in 

negotiations. The separate meeting is then held in order to change the dynamics of the 

negotiation process and· to analyse the problem with each party separately. Another good time 

for a caucus appears when destructive or antagonistic tendencies have developed throughout 

the mediation meeting. In such a situation the separate meeting supports private space and 

allows the expression of emotions. A separate meeting might also be reasonable at a point 

where · a party is disempowered and unable to cope with the negotiations. Under this 

circumstance the caucus provides some recovery time and assists the party to function 

satisfactorily in the mediation process. 

Notwithstanding these separate meetings may give reason for potential concerns. The first 

concern is that the exclusion of one party could engender suspicion and undermine the trust 

required in the mediation process. The second . concern is that mediators might be influenced 

or manipuh1ted by communications made in the caucus. The third concern is that separate 

meetings can result in miscommunications and errors if mediators shuttle messages back and 

forth between the parties. The fourth concern is that there might be a breach of confidence by 

mediators in respect of matters disclosed to them in the separate meeting.130 

To overcome some of the concerns, mediators should, having met with one party, always 

meet with the other party. It is recommended that separate meetings take equal time (as far as 

130 Ibid 108. 
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this is possible) and that the parties are reassured about the confidential nature of the separate 

meetings. Last but not least the mediator should ensure that the separate meetings do not take 

too long; if a delay occurs, the absent party should be advised of it. 

(3) Final Decision-making 

The rationale of this stage is to conduct further discussions, to engage in final bargaining and 

to settle the finer details of th,e arrangement. The mediator's function is to ensure that the 

disputants have dealt with all the issues, that they are satisfied with the final product and that 

they have considered all possible eventualities. 

(4) Recording the Decision 

In most mediations the decisions are recorded in a written final agreement. In some cases only 

heads of agreement are · drafted and signed at the mediation meeting, to be subsequently 

refined by lawyers in a comprehensive contract. In other cases, in which the agreement is not 

a complex one, a full contract may be drafted and signed at the mediation meeting. 

A ftP.rwArck P.Ar.h nf thP. pArtiA~ rP.r.P.ivP.c:: a copy of the written agreement. Where a full 

agreement has not been reached, it is customary to record both the details of any agreement 

achieved and a list of unresolved issues in order to provide a basis for subsequent 

negotiations. 

(5) Closing Statement 

In a closing statement the mediator formally terminates the mediation meeting to show the 

parties that her or his responsibility is completed. The termination should be held on a 

positive note, regardless of how successful the mediation has been. A positive note can be 

established by complimenting the parties on their endeavours and acknowledging that the 

outcome ( once one is reached) is a product of their own efforts. 

c) Post-Mediation Activities 

The activities taking place after the mediation meeting mainly depend on the dispute itself. 

Some mediated agreements require ratification from external bodies to whom the parties are 

accountable, for example boards or councils. In other cases the sanction of a court or other 

external authority is required to validate a mediation agreement. Where there is good cause 

the mediator might refer one or more parties to psychologists, lawyers or social workers for 

professional assistance. In some situations a debriefing and feedback session is conducted 
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between co-mediators or the mediator and a supervisor. Debriefing serves several functions. It 

allows the mediator to deal with her or his own emotional circumstances resulting from the 

mediation and it encourages the mediator to develop self-awareness as a basis for 

improvement and development. The co-mediation process represents a variation from the 

standard mediation process just described. Since many other modifications and adaptations to 

the mediation process have taken place in recent times it is worth outlining some of them 

briefly. 

d) Variations in the Mediation Process 

The increased use of mediation in a greater variety of cases has shown that the standard 

mediation process may not work in all cases. 

aa) Variations in Relation to the Number of Mediators 

In some situations it is useful to work with more than one mediator. If two or more mediators 

take part in a mediation process, the mediation process is called co-mediation .. Co-mediations 

ro11tinely appear in comm11nity meclfatiom: h11t they J:tre also nsec1 on a selective hasis in other 

settings. 

There are several advantages and disadvantages of co-mediation. Starting with the 

disadvantages, the use of co-mediation is likely to make the mediation process more 

expensive. Besides, the presence of an additional mediator has the potential to lengthen the 

whole process so that the two main advantages, time and cost savings, of mediation regarding 

the adversarial process would be negatively influenced. Additionally, where co-mediators 

have been selected to match the attributes of the disputants, this special model could cause 

one or more parties to view the matching mediator as her or his patron and try to form an 

alliance with them during joint or separate meetings. 

Looking at the positive attributes of co-mediation, the co-mediation model allows for the 

matching of gender, race, age or class attributes of the parties with those of the co-mediators 

in order to promote the acceptability of the process and the parties' comfort with the process. 

Moreover, two disputants and a single mediator can constitute an unstable system where the 

mediator directly or indirectly favours one party or where a party tries to manipulate the 

mediator in supporting her or him. Co-mediation, which involves the participation of at least 

four persons, is less sensitive to these dynamics. Additionally, a co-mediation allows the co-
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mediators to complement each other's strengths, to consult with each other and to avoid 

mediation fatigue. 

However, there is no definitive proof that a co-mediation is more effective than a "solo

mediation". 

bb)Variations in Relation to Joint Meetings 

Many mediation processes are not terminated after a single session and adjournments are 

necessary. Adjournments give the participants, for example, the opportunity to gather further 

information. The gathered information may contain valuations, professional advice or 

responses. The mediator is allowed to assess the progress so far and to plan further strategies. 

Besides at multiple meetings, mediations can also be held at different venues. Different 

venues can be chosen for reasons of space or logistics and should be used in rotation to 

emphasise impartiality. 

Furthermore, mediations can be conducted on the telephone. Such a variation may endanger 

some of the principles of mediation but might be reasonable due to geographical distance, 

limited resources, safety requirements or legal necessity. 

Another variation of the mediation process, where the parties do not actually meet, is the 

shuttle mediation. In a shuttle mediation the mediator moves repeatedly between the parties. 

While a shuttle mediation may sometimes be a practical necessity or even desirable for 

example in cases of domestic violence it is not helpful to preserve the relation between the 

disputants. 

e) The Lawyer's Involvement in the Mediation Process 

Some commentators argue that once the court systems and lawyers got into mediation, it was 

the end of "good" mediation. 131 They catmot be blamed having regard to lawyerly statements 

like the following: 132 

131 Statement of Albie Davies in: J Alfini 'Styles of Mediation: Trashing, Bashing, and Hashing It Out: Is this 
the End of"Good Mediation"?' (1991) 19 Florida State University Law Review 47. 
132 Cited in: Barry and Henaghan, op cit, above note 2, at 88. 
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People don't realise that mediation conferences are just another means of advocacy. The notion 

that lawyers have little to do is entirely erroneous. Good lawyers run mediation conferences. They 

set up the entire framework of the mediation conference and dictate what is discussed. Lawyers 

can defme the parameters of the discussion and by cutting out the other person's concerns you are 

going to promote your client's interests. 

Hutcheson, teaching mediation at a university to adult students has made a generalisation 

based upon observing those learning, that lawyers tend to be more comfortable with the 

substantive approach to mediation. The substantive approach is characterised by the mediator 

working by way of a defined structure, proffering opinions and recommendations. 133 

Indeed, there is a wide gap between the lawyer's every day business in which she or he has to 

deal with disputes that are adversarial and mediation. Besides the adversariness which follows 

the principle that if one person wins the other one has to lose, lawyers are also confronted 

with a dispute resolution process which is dominated by a third party applying some general 

rule of law. Mediation on the other hand is not adversarial. It acknowledges that all parties 

can benefit through creative dispute resolution and has faith in the parties resoiving their 

disputes by themselves.134 These two assumptions, that parties are adversaries and that 

disputes are resolved through application of law, might "blind" lawyers to the 

interconnections between the parties and their emotional needs. Due to their potential 

"blindness" lawyers might undermine the mediation process. 135 However it is important to 

mention that the degree of adversariness of each lawyer depends not only on the individual 

view but heavily on the impression the legal profession gives its members. Riskin 136 when 

describing the lawyer's standpoint in mediation, goes even further than Hutcheson, stating: 

The lawyer's standard world view is based upon a cognitive and rational outlook. Lawyers are trained to 

put people and events into categories that are legally meaningful, to think in terms of rights and duties 

established by rules, to focus on acts more than on persons. This view requires a strong development of 

cognitive capabilities, which is often attended by the under-cultivation of emotional faculties. This 

combination of capacities joins with the practice of either reducing most nonmateria1 values to amounts 

of money or sweeping them under the carpet, to restrict many lawyers' abilities to recognise the value of 

mediation or to serve as mediators. 

133 P Hutcheson 'Mediation and Lawyers- a likely Marriage?' [1998] New Zealand Law Journal 215. 
134 D Hurley 'Accessible Remedies -Access to the Law' (1993) New Zealand Law Conference Papers 38, 40. 
L35 See also A Ardagh and G Cumes, 'Lawyers and Mediation: Beyond the Adversarial System?' (1998) 9 
Australian Journal of Dispute Resolution 74: "The problem with lawyers moving into this area is that they bring 
their legal 'baggage' with them, that is, their adversarial legal culture." 
LJG See Riskin, op cit, above note 35, at 45. 
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To provide a complete picture of Riskin's point of view it is important to mention the 

strengths of the lawyer's standard world view: 137 

First, it is consistent with the expectations of most clients. Second, it is very often functionally effective 

in achieving the kinds of resu~ts generally expected from a victory in the adversarial system. Third, it 

generally redounds to the economic benefit of lawyers, and· often of clients. Fourth, it gives the 

appearance of clarifying the law and making it predictable. Fifth, it accords with the widely shared 

assumption that we will achieve the best society by giving individual self interest full expression. 

Furthermore, Riskin admits that the adversary-rule perspective from which the lawyer's world 

view is dra~ has real strengths:138 

It promotes a loyalty to clients. It encourages vigorous presentation of competing positions and 

interests. The rule orientation fosters in the lawyer an allegiance to the system of laws, which in turn 

serves to unify society, to provide a measure of security of expectations, and to keep open possibilities 

of fairness between persons irrespective of status and of vindication of the rights of the downtrodden. 

The outlined controversy between the disadvantages and the benefits of the involvement of 

lawyers in the mediation process shows that the participation of lawyers is an arguable topic 

which will be subject of further discussion in Chapter Five. 

' 
Lawyers can play different roles in the mediation process. A lawyer can act as a mediator, 

advise a client to go to mediation or represent a client in a mediation. 

aa) The Mediating Lawyer 

The question is whether lawyers are suitable for mediation. Due to their professional 

knowledge lawyer mediators have to be particularly sensitive to avoid advocating the interest 

of one disputant over the other or even appearing to favour the interest of one party. They 

might be disadvantaged in their ability to mediate because their lack of education in 

behavioural science which sociologists or psychologists have gained in their training. 

Unfortunately the lack of instruction in behavioural science is not compensated for by the 

existing education for mediators. 

137 Ibid 47. 
138 lbid 58, 
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One advantage of having a lawyer-mediator is that the lawyer-mediator can present legal 

information on the outcome of the dispute. So as not to anticipate an agreement to the 

mediation the legal information should be given impartially.139 Being impartial will be 

difficult or even impossible where the parties to the -mediation have conflicting interests. To 

get out of the dilemma the mediating lawyer might decide to modify her or his legal advice to 

fulfil the requirement of impartiality. However, any modification of legal advice confronts the 

lawyer with the fear of malpractice suits or professional censure. This fear might dissuade 

lawyers from acting as mediators .. 

Lawyers who mediate might, due to the perceived risk, try to avoid any appearance of law 

when mediating. By the avoidance they assure that neither participant.feels she or he is being 

individually represented or that her or his legal interest are protected by the mediator. 

Furthermore, the lack of legal information on the outcome maintains the even-handedness of 

the whole mediation process. 

Another advantage of having a lawyer mediating is that the lawyer can identify legal issues 

which must be addressed to improve the duration of the mediated agreement. Besides 

mediating lawyers can offer a variety of business arrangements to accomplish the aims of the 

parties that might have been overlooked by the disputants. Moreover, the lawyer mediator can 

help the parties to free themselves from the influence of legal norms by explaining to them 

that they have a choice about whether to follow the legal norms. By this means the parties can 

reach a solution which suits them. 140 

The scope of the described advantages depends on the individual case and on the significance 

of the law for the particular dispute. The extent to which mediating lawyers emphasise the law 

differs immensely. For some, the substance of the law forms the foundation for decision

making. For others, the law plays a supporting role to the participants' own senses of fairness 

and others again do not apply the law at all. 

If the law is applied it can be done in different ways. The type of legal service depends 

strongly on the professional background of the lawyer. Lawyer mediators might advise the 

parties of their rights and or what is likely to happen in court. Retired judges might give 

139 Ibid 336. 
140 Ibid 336. 
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information on the rights of the parties and what they would decide if they were still in 

charge. 

bb) The Advising and Representing Lawyer 

As it will be shown in Chapter Four of the thesis, the number oflawyers advising their clients 

to use mediation and representing them in a mediation is bigger than the number of lawyers 

who act as mediators. 141 Whereas the performance of a mediator has been described above, 

the tasks of the advising and representing lawyer have not been analysed yet. The advising 

and the representing lawyer both have to decide if mediation is an appropriate dispute 

resolution. The choice they have to make will be described in the following chapter. 

Moreover, once the choice is made, the advising lawyer can select a certain mediator and 

recommend this one to the client. The representing lawyer has the same opportunity, if a 

mediator has not been chosen. The thoughts that accompany the selection of the mediator will 

be described later on. 

(1) Choosing Mediation 

Many text books offer check lists to assist lawyers and others to choose mediation. Jane 

Chart, for example, in an unpublished but seminal paper to the New Zealand Law Society 

states: 

In general, collaborative techniques, in which disputants must work together to reach agreement should 

be considered where a continuing business or other relationship would be advantageous or is necessary, 

the parties want to control over the outcome to the process, the dispute involves issues beyond purely 

legal questions, there is a conflict of interest rather than of fundamental values, the dispute involves 

different perceptions of technical or commercial information, all parties have an incentive to settle or 

resolve the situation, speed and cost are significant concerns and where multiple parties and or factual 

complexity mean that litigation would be time-consuming and costly. 

Litigation is more appropriate, indeed may be necessary, where parties need a precedent, an 

authoritative determination of a legal principle, or clarification of a statute's meaning, a dispute 

concerns fundamental conflicts of values, parties need state sanctions, for instance, in proceedings for 

an injunction to prevent particular conduct, or where at least one party seeks to prolong the dispute and 

abuse of other dispute resolution techniques is occurring or threatened. 

141 Some lawyers begin to regard the representation of clients in mediation as a skill of its own, for instance (the 
British lawyer) M Stone, Representing Clients in Mediation -A New Professional Skill (1998). 
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Checklists as these one are very useful but are not considered to be final. As long as the 

parties to a conflict are willing to compromise, mediation should always be considered, 

Furthermore, answers have to be found to sensitive questions like, how confidential is the 

mediation process? Can it necessarily be assumed that no evidence can be given in later 

proceedings of anything disclosed in mediation? To what extent may the mediator be required 

in the public interest to disclose information suppiied by one party in confidence? 

If the lawyer and the client have agreed to seek mediation the hardest task might be to 

persuade the other party or their lawyer to mediate. 142 The opposing lawyer may regard the 

proposal to mediate either as a weakness or with suspicion. Any appearance of weakness in 

being ready to negotiate a settlement can be avoided by including ADR as a settlement 

process in contracts or by subscribing to a register of companies committed to resolution of 

dispute through negotiation or ADR techniques before pursuing litigation. 143 Suspicion might 

be caused by the belief that the other side seeks to gain some advantage for his client. 

Alternatively, the opponent may feel some discomfort in accepting an invitation to enter what 

is to her or him uncharted territory. She or he may fmd it difficult to shift from an adversarial 

to a problem-solving mode. Efforts made to persuade the opponent of the advantages of 

mediation as well as emphasising the self-interest of the other side may simply deepen the 

suspicion or increase the discomfort. Therefore, it might be useful to refer the other party's 

lawyer to a third lawyer who has had experience in mediation and who is able to explain its 

benefits and any potential problems from a neutral standpoint. Another possibility is to invite 

the client to approach the other party directly.144 

Whatever approach is adopted, it is reasonable to expect lawyers to be on their guard against 

the possibility that a proposal to mediate is motivated by a wish to "fish" for information 

about the opposing case, in order to prepare better for trial. According to Dearlove145 "[ s ]enior 

lawyers can disguise their motives through posturing, acquiescence or even theatrics". There 

is no doubt that the mediation process is open to this kind of abuse if mediators and lawyers 

142 The persuasion might be especially hard if neither the party nor the lawyer have had a previous experience 
with mediation. 
143 See Hurley, op cit, above note 134, at 45. 
144 R Chapman and J Elder, 'The Role of Lawyers in Mediation' [1996] New Zealand Law Journal 186, 188. 
145 G Dearlove, 'The Role of the Mediator/Case Appraiser in Dealing with Recalcitrants and Reporting 
Sanctions' (2000) Australasian Dispute Resolution Journal 17. 
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lack vigilance. 146 However, attempts to pervert mediation in this way have apparently been 

rare in New Zealand. 147 

(2) Selection of a Mediator 

The choice of the mediator will depend upon a number of factors relating to the parties 

themselves and the nature of the dispute. 148 A factor which might be relevant in the selection 

process includes the mediator's style and experience. To ·find out about the mediator's style 

and experience Amadei and Lehrburger149 suggest to ask questions about 

what the mediator's specific training and background is, what the mediator's experience in the 

substantive area of the dispute is, if the mediator belongs to a professional organisation and meets their 

sta1,1dards, what the costs of the process are, what services are included in the fees quoted and how the 

costs will be allocated to the parties, what style of mediation the mediator uses, how flexible she or he 

can be, how the mediator will ensure that the parties' rights of self determination, confidential and 

neutral treatment are maintained, if any conflicts of interest or appearances of conflict exist between the 

parties to the mediation and their lawyers and the potential mediator, if the mediator subscribes to a 

code of ethics, if the mediator's personal style and tone are comfortable for the parties and if the 

mediator has a list of references to share. 

There is a wide range of styles or approaches to mediation which can be selected. At one end 

of the spectrum there is a substance-oriented style of mediation, on the other end a process

oriented style. According to Clapshaw and Hurley, 150 

the substance-oriented style can be described as mediators making recommendations to the parties, 

indicating the likely outcome of the dispute in litigation and applying pressure on the parties. Mediators 

at this end of the spectrum are likely to have expertise in the particular subject matter of the dispute and 

may be ex-judges or other lawyers, who are used to retaining control over the outcome, giving advice 

and having their suggestions followed. At the other end of the spectrum, the process-oriented style is to 

be found. This style of mediation presumes that the parties are in the best position to determine a fair 

solution to the dispute and that with process assistance they will be able to do so. 

146 If an abuse has occurred in court-annexed ADR, Lord Denning suggests in Dearlove, ibid 21: "In a civilised 
society, legal process is the machinery for keeping order and doing justice. It can be used properly or it can be 
abused. It is used properly when it is invoked for the vindication of men's rights or the enforcement of just 
claims. It is abused when it is diverted from its true course so as to serve extortion or oppression; or to expert 
pressure so as to achieve an improper end. When it is so abused, it is a tort, a wrong known to the faw. The 
judges can and will intervene to stop it. They will stay the legal process, if they can, before any harm is done. If 
they cannot stop it in time and harm is done, they will give damages against the wrongdoer". 
147 Ibid 189. 
148 C Powell, 'Preparation for Mediation as Counsel' [1999] New Zealand Law Journal 115. 
149 Substantially adapted from R Amadei and L Lehrburger, 'The World of Mediation, A Spectrum of Styles' 
(1996) 51 Dispute Resolution Journal 62. · 
150 D Clapshaw and D Hurley, 'Choosing Mediation and Mediator Selection' (1997) 486 Lawtalk 55, 56. 
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The Courts Consultative Committee Discussion Paper151 suggested process-centred mediation 

was usually seen as preferable because the parties were more likely 

to achieve an interest based solution with optimal satisfaction for both sides and the opportunity to heal 

damaged relationships. However, it is also more time consuming and open ended, and requires a less 

directive approach. A substance-oriented approach is generally more comfortable for mediators with a 

legal background, as the solutions are achieved from an analysis of the issues and tend to be based on 

the parties' rights. 

Regardless of the style of the mediator, the personality of the mediator plays an important 

role. The attributes to be looked for when deciding on a mediator, according to Bornholdt152 

include the following: 

Reconciliator: Brings the parties together in order to engage in face to face discussions; opens up the 

channels of communication. 

Facilitator: Keeps discussion going by providing a neutral ground by arranging meetings, helping to 

formulate the agenda, simplifying proceedings and preventing the breakdown of discussions. 

Resource expander: Helps to gain access to the necessary factual and legal information that has an 

important bearing on the dispute. 

Interpreter and Translator: Ensures that each party understands what the other is saying. Increases 

perception and empathy between the parties. 

Trainer: Instructs the parties on how to negotiate more effectively with each other, through probing and 

questioning. 

Reality tester: Gets each party to look at how the other side sees the problem - raises doubts on rigid 

positions and explores alternatives. 

Devil's Advocate: Raises doubts in the minds of each party as to the viability of its position. 

Process Tactician: Suggests when the parties should meet separately or jointly or when they should 

adjourn to get further information. 

Whereas Simpkin, himself a very experienced mediator and subsequently Director of the 

Federal Mediation and Conciliation Service in the United States, suggests that ideal qualities 

in a mediator would include 

the patience of Job, 

the wit of the Irish, 

151 Court Referral to ADR 'A Proposal to Extend the Use of ADR in Civil Cases' (January 1997) 9. 
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the physical endurance of the marathon runner, 

the guile of Machiavelli, 

the wisdom of Solomon, 

and the hide of a rhinoceros. 153 

The tasks advising lawyers are usually terminated with the choice of mediation as the 

appropriate dispute resolution and the selection of a mediator. Representing lawyers, 

however, can have a couple of more tasks to solve. Throughout the mediation process for 

example, they act as advisers and consultants. :rheir influence may _be stro~¥_est on the 

negotiation part of the mediation process but just as important is their legal advice, for 

example on the meaning of a contractual provision, on quantum issues, or on the likely 

outcome if a matter was litigated. Another major function is to collaborate in drafting the final 

agreement. According to Boulle154 their function is "not to be formal, technical or legalistic 

but to allow their clients to participate directly in the proceedings since the participation is one 

of the most important benefits which the parties derive from the mediation process". 

Ardagh and Cumes155 share the same opinion by stating that"~ sole orchestrated presentation 

of the case by a lawyer on the behalf of the client is unnecessary". 

4. Ethics 

When trying to de.fine the term ethics one will find many different definitions. An example of 

a legal definition 156 provides "of or relating to moral action, conduct, motive or characteristics 

conforming to professional standards of conduct". 

The professional standards relating to mediation are various smce mediation draws 

practitioners from different professional backgrounds. Lawyers, psychiatrists, psychologists, 

therapists, social workers, counsellors all have ethical codes to guide their practice. Mediation 

.pnthecontraryjs_still missing a nation-wide ethical code. But with the dispute resolution field 

constantly developing, the interest in formulating clear ethical standards has been 

152 B Bornholdt, 'An Introduction to Mediation" (1993) Arbitrators' Institute of New Zealand: The Interface 
between Arbitration and Mediation', Annual Conference, 16. - 18. July 1993, Wellington 86, 99. 
l53 Cited in J Bercovitch, 'The Use of Mediation in the Settlement of Disputes' (1990) Arbitrators' Institute of 
New Zealand 30, 34. 
154 L Boulle, 'Testing the Mettle: Queensland's First Settlement Week' (1992) 3 Australian Journal of Dispute 
resolution 1. 
155 See Ardagh and Cumes, op cit, above note 135, at 74. 
156 Black's Law Dictionary 553 (6th ed. 1990) 
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simultaneously growing. According to Moore157 "the motivation for this interest is the desire 

to educate the public and mediation practitioners about ethical practice, to ensure that work 

with clients is conducted according to the highest ethical standards, and to protect the 

reputation of the profession from being sullied by less than responsible practitioners". 

a) Ethical Standards in General 

One of the first efforts to establish ethical standards has been made by the Centre for Dispute 

Resolution (now CDR Associates) in Boulder, Colorado. In 1982 CDR Associates created a 

Code of Professional conduct for Mediators which was subsequently adopted by the Colorado 

Council of Mediators and later on by a number of similar organisations. 

In a similar vem, the interdisciplinary association, Society of Professional in Dispute 

Resolution (SPIDR), has enacted ethical standards which were adopted by the SPIDR board 

of directors in 1986. Since their ethical standards cover the largest number of mediation 

practitioners in the field and address standards for intermediaries serving in a variety of 

capacities they are regarded as authoritative. 158 The standards state that neutrals have ethical 

obligations 

to the parties, to the profession and to themselves. They should be honest and unbiased, act in good 

faith, be diligent, and not seek to advance their own interests at the expense of their parties. Further, 

"neutrals must act fairly in dealing with the parties, have no personal interest in the terms of the 

settlement, show no bias towards individuals and institutions involved in the dispute, be reasonably 

available as requested by the parties, and be certain that the parties are informed of the process in which 

they are involved. 

According to SPIDR, among the responsibilities that the mediator has to the parties are the 

following sections: 

1. Impartiality 

The neutral must maintain impartiality toward all parties. Impartiality means freedom from favouritism or 

bias either by word or by action, and a commitment to serve all parties as opposed to a single party. 

157 See Moore, op cit, above note 8, at 353. 
158 They are being presented by the author despite the knowledge that there are more recent standards of ethical 
conduct; New Zealand standards will be described later on in this chapter. 
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2. Informed consent 

The neutral has an obligation to ensure that all parties understand the nature of the process, the procedures, 

the particular role of the neutral, and the parties' relationship to the neutral. 

3. Confidentiality 

Maintaining confidentiality is critical to the dispute resolution process. Confidentiality encourages candour, 

a full exploration of the issues, and a neutral's acceptability. There may be some cases, however, in which 

confidentiality is not protected. In such cases, the neutral must advise the parties, when appropriate in the 

dispute resolution process, that the confidentiality of the proceedings cannot necessarily be maintained. 

Except in such instances, the neutral must resist all attempts to cause him or her to reveal any information 

outside the process. A commitment by the neutral to hold information in confidence with the process also 

must be honoured. 

4. Conflict of interest 

The neutral must refrain from entering or continuing in any dispute if he or she believes or perceives that 

participation as a neutral would be clear conflict of interest and any circumstances that may reasonably raise 

a question as to the neutral's impartiality. 

The duty to disclose is a continuing obligation throughout the process. 

5. Promptness 

The neutral shall exert every reasonable effort to expedite the process. 

6. Settlement and Its Consequences 

The dispute resolution process belongs to the parties. The neutral has no vested interest in the terms of a 

settlement, but must be satisfied that agreements in which he or she has participated will not impugn the 

integrity of the process. The neutral has a responsibility to see that the parties consider the terms of a 

settlement. If the neutral is concerned about the possible consequences of a proposed agreement, and the 

needs of the parties dictate, the neutral must inform the parties of that concern, In adhering to this standard, 

the neutral may find it advisable to educate the parties, to refer one or more parties for specialised advice, or 

to withdraw from the case. In no case, however, shall the neutral violate Section 3, Confidentiality, of these 

standards. 

In addition to these responsibilities to the parties, neutrals159 are advised to consider - and 

where appropriate, raise with the principal parties - the interest of unrepresented parties and 

to educate the principals about the use and impact of multiple dispute resolution procedures. 

Further mediators, according to the 1986 standards, are advised to accept only those cases 

where they have sufficient knowledge and expertise in terms of process and substance, to 

engage in an ongoing process of professional development, and to assist in the development 
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of new practitioners in the field. Moreover, mediators are expected to disclose to the parties at 

the beginning of any intervention the "bases of compensation, fees and charges". Where 

appropriate, they should provide pro bono services. No commissions are to be paid or 

received by a mediator for the referral of clients. Finally, advertising is to be accurate with 

respects to services offered and should not promise a favourable outcome to a particular side. 

b) Ethical Standards in New Zealand 

Ethical Standards in New Zealand are mainly codified in the Code of Ethics for mediators by 

the Arbitrator's and Mediator's Institute of New Zealand and the Mediation Guidelines for 

CFM pilots prepared by David Williams QC and Master Kennedy-Grant. 

aa) Code of Ethics for Mediators 

In New Zealand, the Arbitrator's and Mediator's Institute of New Zealand (AMINZ) has 

developed a Code of Ethics for mediators which is effective from August 1996. According to 

its preamble the code provides a set of standards to serve as a guide for the conduct of 

mediators, to inform mediating parties, and to promote public confidence in mediation as a 

process of resolving disputes. The Code of Ethics consists of nine rules which are 

accompanied by a commentary. 

Rules one, three, four, five, six, seven and eight state principles that are also mentioned in the 

code of ethics used by the board of SPIDR and are common in most codes of professional 

conduct in mediation. 

Rule one: A mediator should uphold the integrity and fairness of the mediation process. 

Rule three: A mediator should disclose any interest or relationship likely to affect impartiality or which 

might create an appearance of partiality or bias. 

Rule four: A mediator should conduct the mediation fairly, diligently and expeditiously and in a manner 

consistent with the principle of self determination by the parties. 

Rule five: A mediator shall mediate only when the mediator has the necessary qualifications to satisfy 

the reasonable expectations of the parties. 

159 The author doubts 1f a mediator as an intermediary or as a person in general can ever act neutrally. 
Nevertheless, the author decided to use the term because it has been used in the previously cited standards. 
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Rule six: A mediator should be faithful to the expectations of trust and confidentiality inherent in that 

position. 

Rule seven: Advertising or promotion by a mediator must be truthful and appropriate for the profession. 

Rule eight: A mediator should fully disclose and explain t~e basis of fees and charges before accepting 

appointment. 

Rule two which regulates that a mediator should recognise that mediation is based on the 

principle of "self determination by the parties" is more explicit than other codes that usually 

claim that the mediator informs the parties on their roles or determine that the dispute 

resolution process belongs to the parties. By formulating rule two, the Arbitrators' and 

Mediators' Institute of New Zealand underlines the high significance self determination, as 

one of the core elements of the mediation process. 

Rule nine proclaims that a mediator found to be in breach of this code shall be subject to the 

provisions of the Institute's by-laws dealing with "professional cond~ct and disciplinary 

matters". Furthermore, the commentary explains that a breach of this Code of Ethics may 

result in the breach being considered by the Institute's Investigation & Ethics Sub-Committee. 

Since sanctions are not the rule in other code of ethics, the ruling number nine stands for the 

overall importance that its creators intended to give to their code of ethics. 

bb) Mediation Guidelines for CFM Pilots 

The guidelines for mediation were prepared by David Williams QC and Master Kennedy

Grant for the High Court Case Management Pilot Project Committee. They have been 

approved for use and are available from the High Court registries at Auckland and Napier. 

Here, mediation is an option which judges raise in directions conferences for patties to 

consider. Where parties respond to the suggestion the conference is adjourned with a view to 

the action being resolved with the assistance of a mediator. A list of mediators has been 

available from the registry counters since the inception of the pilots in May 1994. The list of 

mediators includes retired judges and prominent lawyers. The mediation guidelines for CFM 

pilots are intended to assist those on the case flow track with early dispute resolution. 

(1) Composition of the Guidelines 

The guidelines are subdivided into eleven paragraphs. The introduction in the first paragraph 

points out that the guidelines apply to persons acting as mediators and persons acting as 
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mediators who are also legal practitioners, in the latter case not derogating from their usual 

obligations of barristers and solicitors under the Law Practitioners Act 1982 and the Rules of 

Professional Conduct for Barristers and Solicitors of the New Zealand Law Society. 

Paragraph two provides a definition of mediation: Mediation is a voluntary process in which a 

mediator independent of the disputes facilitates the negotiation by disputants of their own 

solution to their dispute by assisting them systematically to isolate issues in dispute, to 

develop options for their resolution and to reach an agreement which accommodates the 

interests and needs of all the disputants. 

The following paragraph determines that mediators have to complete a recognised mediation 

training course and engage in continuing education. 

In paragraph four, the initial duties of mediators are stated. Within these duties, as paragraph 

4.2, appears the duty for the mediator to stress that the process is "without prejudice" and that 

in general. unless both oarties consent. communications durin12: the course of the mediation - , .... , ~ 

process cannot be used as evidence in court proceedings. By means of establishing this 

guideline the High Court underlines the above expressed need to apply the without prejudice 

privilege to mediation. Within the same paragraph under 4.8 it is stated that the. mediator 

should explain to the parties that he or she might consult with each of them in separate 

sessions and that information divulged during such separate sessions will not be disclosed to 

the other party unless he or she consents to the disclosure. The divulgation of information is 

closely linked to the matter of confidentiality which is extensively regulated in paragraph 

seven and will therefore be dealt with later on. 

Paragraph five provides for the impartiality and the neutrality of the mediator;_ paragraph six 

proclaims a duty of disclosure. According to this duty a prospective mediator shall disclose all 

facts or circumstances that may give rise to justifiable doubts as to his or her independence. 

The duty of disclosure continues throughout the mediation as regards new facts or 

circumstances. 

As indicated, paragraph seven deals with the sensitive issue of confidentiality. Following the 

guideline 7 .1 the mediator shall not voluntarily disclose information obtained during the 

mediation process without the prior consent of both parties. Paragraph 7.4 states that the 
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information received by the mediator in separate sessions shall not be revealed. to the other 

party without prior permission from the party from whom the information was received. 

According to paragraph 7.8 the mediator shall maintain confidentiality in the storage and 

disposal of records. By that ruling, the creators of the ruling do not go so far to acknowledge a 

legal professional p1ivilege for mediation 160, but they imply its need for the future. 

The following par.agraphs eight, nine, ten and eleven deal with the disclosure between or 

among parties; the termination of mediation without agreement; the termination of mediation 

with agreement and the responsibilities to other mediators. 

(2) An Ethical Deadlock 

The guidance of paragraph 1.2 leads the mediating lawyer to an ethical deadlock. Paragraph 

1.2 states: 

In the case of mediators who are also legal practitioners these guidelines do not derogate from the usual 

obligations of barristers and solicitors under the Law Practitioners Act 1982 and the Rules of 

Professionai Conduct for Barristers and Solicitors of the New Zealand Law Society. 

The lawyer mediator gets in a difficult situation when he or she receives so far secret 

information in a separate meeting which has a potential to harm the party outside the separate 

meeting. In this case, the mediating lawyer is obligated to both parties who have conflicting 

interests. The. obligation derives from the professional rules of conduct which require the 

lawyer to act in the best interest of the client. The Rules of Professional Conduct for Barristers 

and Solicitors of the New Zealand Law Society include the obligation "to hold in strict 

confidence all information concerning the business and affairs of the client acquired in the 

course of the professional relationship (Rule 1.8) as well as the lawyer's duty "to disclose to 

the client all information received by the practitioner which relates to the client's affairs (Rule 

1.9). Disclosure of the new information to the party outside the separate meeting would 

offend the party to the separate meeting and vice versa keeping the information quiet would 

hurt the party outside the separate meeting. 

As long as the mediating lawyer is obliged to his professional rules of conduct this dilemma 

cannot be solved. The question is why are lawyers additionally bound to their professional 

160 The debate on the application of the legal professional privilege on mediation has been outlined before in this 
chapter. 
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rules of conduct where a mediator coming from a different professional background is not 

bound by her or his professional background. Do the "fathers" of the guidelines not trust their 

own profession? 

c) Ethical Standards and Lawyers 

Many times the parties in a mediation are accompanied by their representatives. In most 

cases the representatives wiil be lawyers. Tb.e__e_tbical standru;ds for the profession of law were 

not deve!oped with the practice of mediation in mind. The obligation of_!he attorney to 

zeatously repreJ;Jmt her or.his cli~nt means somethin~ very different in a trial than it does in 

media,tion .. 

According to Kovach 161 "as mediation develops, an increased involvement of representatives 

indicates or even necessitates a closer examination of ethical standards since abuses or 

misuses of ethical guidelines may have a fatal influence on the whole mediation process". So 

far it seems as if legal representatives were only bound to the code of ethics of their primary 

profession. Certainly, there is a duty not to participate in mediation for ulterior purposes or to 

present a case which the lawyer knows to be falsi:,. Another ethical requirement is the 
-··.·· ···•· .. -. .. ,. - --··• .., ....... - - - .. , .. - ·-· . 

preservation of confidentiality, but these standards are really only extensions of the existing 

fiduciary duties162 and the same rules may not work in mediation. 

According to Sammon163 ethical guidelines for lawyer-mediators could include the following 

suggested duties: 

Duties on lawyers to follow instructions; 

There is a general ethical duty imposed on lawyers to follow their client's instructions. 

Duty to explain mediation; 

An explanation should give the client a description of how the mediation process works. 

Duty of a lawyer to appear at mediation,· 

The necessity for a lawyer to appear at the mediation meeting depends on the case. In cases where 

attendance is not mandatory, the ethical requirement is to follow the client's instructions. 

161 See Kovach, op cit, above note 5, at 198. 
162 See Boulle et al, op cit, above note 58, at 143. 
163 G Sammon, "The Ethical Duties of Lawyers who Act for Parties to a Mediation" (1993) 4 Australian Dispute 
Resolution Journal 190, 192- 196. 
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Duty of disclosure; 

There are two aspects concerning a lawyer's duty of disclosure in mediation. The first one arises when 

disclosure of documents between the parties has been ordered, or agreed to. Here the disclosure depends on 

the rules governing the mediation itself. The second one arises when the client presents a case to a mediation 

which to the lawyer's knowledge is false. In order to preserve the integrity of mediation it is appropriate that 

lawyers should not participate in a false case. 

Duty to preserve confidentiality; 

as an extension of the existing duty of confidentiality to the client. 

Duty of lawyers regarding a particular result; 

such an duty would frustrate the flexibility of the mediation process and should therefore not be followed. 

Duty of a lawyer to act for only one party in advising on a mediated agreement; 

since the very fact that parties have come to a mediation suggests that they are in conflict, the lawyer cannot 

satisfy both parties' rights at the same time. 

Duty of a lawyer when advising on a mediated agreement,· 

it is submitted that professional standards require that a lawyer considers carefully the contents of a 

proposed mediated agreement, ensuring that the client understands the significance and consequences of the 

agreement. 

Sammon164 argues that the establishment of ethical guidelines for lawyers enhances the 

integrity of the mediation process. A different view is expressed by Power165 who states that it 

would be 

more valuable to put emphasis on the values that unite us, for example, the value of a need to protect 

those who cannot protect themselves than on values that divide us. Concentrating on dividing values 

and trying to prevent their appearance by establishing ethical duties would not serve anyone since a list 

of rules could always be worked around. 

164 Ibid 191. 
165 See Power, op cit, above note 94, at 222. 
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Chapter Three: Presentation of the Data 

The data received through the questionnaire will be presented in percentages. The percentages 

will follow the answer they were drawn from. The first figure relates to the answers given by 

Christchurch lawyers, the second one relates to the answers given by Wellington lawyers. 

Private mediation in civil and commercial disputes 

1. How long have you practised law? Chch. Well. 

a) 0-10 years 12% 9.7% 
b) 10 - 20 years 32% 54.8% 
c) 20- 30 years 48% 22.6% 
d) over 30 years 8% 12.9% 

2. How many lawyers work in your law firm, including yourself? 

Please, give a number: (Since these numbers varied they 
could only akwardly be expressed 
in percentages and will therefore 
be evaluated in the Chapter 
Analysis.) 

3. In your legal practice, have you worked in overseas jurisdictions and become 
involved with mediation through that experience? Chch. Well. 

a) yes 
b) no 
c) undecided 

4. Have you ever acted as a mediator? 

a) yes 
b) no 
c) if yes, how many mediations have you done? 

4% 41.9% 
92% 54.8% 
4% 3.3% 

Chch. Well. 

16% 32.3% 
84% 67.7% 

(The specifications under 4c), 5c), 6c) and 
8d) were answered only by very few 
lawyers. For this reason the answers are 
not representative and will accordingly 
not be presented by the author.) 

5. Have you ever advised clients to use mediation? 

a) yes 
b) no 
c) if yes, how many times? 

40% 80.6% 
60% 19.4% 
See above 4c) 
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6. Have you ever represented a party in a mediation? 

a) yes 
b) no 
c) if yes, how many times? 

7. If you have answered question number 6 with yes, 
was your experience: 

a) a judge-led settlement conference? 
b) a private mediation by a lawyer? 
c) a private mediation by a non-lawyer? 

Please mark one or more answers. 

44% 77.4% 
56% 22.6% 
See above 4c) 

27.3% 29.3% 
54.5% 53.7% 
18.2% 17% 

8. Have you yourself been a party to a mediation, in any context, e.g. family, 
employment etc? Chch. Well. 

a) yes 
b) no 
c) prefer not to answer 
d) if yes, on what occasion: 

20.8% 16.7% 
. 79.2% 83.3% 
0 0 
See above 4c) 

9. If you have answered either QuESTION 4, 5 or 6 with \'.ES, how has your experience 
with mediation influenced your daily practice? 

- I initiate settlement negotiations at an earlier point of time. 

a) agree 
b) disagree 
c) undecided 

71.6% 80% 
14.2% 16% 
14.2% 4% 

- My approach to initiating settlement negotiations is less adversarial. ~ Well. 

a) agree 
b) · disagree 
c) undecided 
d) if you agree, please specify how: 

76.2% 80% 
23.8% 4% 
0 16% 

(The specifications made under question 9 
will be dealt with in the following 
Chapter.) 

- I conduct my settlement negotiations in a less adversarial way. 

a) agree 
b) disagree 
c) undecided 
d) if you agree please specify how: 

62% 76% 
38% 8% 
0 16% 
See above. 
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- I have increased the frequency with which an agreement is reached. Chch. Well. 

a) agree 
b) disagree 
c) undecided 

- I have reduced the time to reach settlement. 

a) agree 
b) · disagree 
c) undecided 

- I try to negotiate settlements without commencing discovery. 

a) agree 
b) disagree 
c) undecided 

- In interviewing and advising clients -

a) I take more account of non-legal as well as legal factors. 
b) I focus more on the client's underlying interests rather 

than on positions. 
c) my approach has remaind the same. 
d) undecided 
e) other, please specify: 

Please mark one or more answers. 

66.7% 76% 
14.3% 8% 
19% 16% 

62% 68% 
24% 12% 
14% 20% 

52.4% 56% 
33.3% 36% 
14.3% 8% 

40% 41.5% 

51.4% 44% 
8.6% 12.2% 
0 2.3% 
See above. 

10. Do you think that lawyers who act as mediators harm their business financially by 
losing fees? Chch. Well. 

a) yes 
b) no 
c) undecided 
d) any comments? 

8% 9.7% 
76% 67.7% 
16% 22.6% 

(The comments made in 
question 10, 11 and 12 will 
be dealt with in the 
following chapter.) 

11. Do you think that lawyers who advise clients to adopt mediation harm their business 
financially by losing fees? Chch. Well. 

a) yes 
b) no 
c) undecided 
d) any comments? 

16% 19.4% 
76% 74.2% 
8% 6.4% 
See above. 
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12. Do you think that if you promote mediation to your clients they may on future 
occasions go straight to mediation to resolve a dispute without seeking your legal 
advice? Chch. Well. 

a) yes 
b) no 
c) undecided 
d) any comments? 

13. Have any clients ever asked you for information on mediation? 

a) yes 
b) no 
c) undecided 

28% 9.7% 
56% 80.6% 
16% 9.7% 
See above. 

68% 
28% 
4% 

64.5% 
35.5% 
0 

14. If you have answered QUESTION 13 with NO and you HAVE NOT BEEN involved 
with mediation, would you consider getting involved with it if you were asked for it by 
clients on a regular basis? · Chch. Well. 

a) yes 100% 100% 
b) no 0 0 
c) undecided 0 0 
d) if not, please specify: No comm.en ts made. 
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Chapter Four: Analysis of the Presented Data 

The purpose of research on mediation is to 
improve mediation ... to increase the probability of 
success when using this method in conflict 
resolution. 166 

To give a complete picture of the data received through the questionnaire the author would 

like to give a detailed description of the data mentioned in the abstract and demonstrated in 

the previous chapter. 

As a convenience for the reader the author will repeat the return rate because it might be 

essential for the evaluation of the following text and the subsequent graphs. Accordingly, the 

author sent out eighty questionnaires. The eighty questionnaires were sent out in equal parts to 

leg~l practitioners in Christchurch and Wellington. Out of these eighty questionnaires fifty-six 

were returned. Twenty-five came back from Christchurch lawyers and thirty-one from 

Wellington lawyers. Accordingly the overall return quota is 70%, the return rate in 

Christchurch amounts to 62.5% the one in Wellington to 77.5 %. 

1. Do Christchurch Lawyers Discourage their Clients from Using Mediation? 

Comparing Christchurch and Wellington to find an answer to the question how the acceptance 

of mediation can be raised the author claimed as a hypothesis that Christchurch lawyers 

discourage their clients from using mediation as a dispute resolution method. 

In order to find out if the hypothesis was valid the author had to examine how many people in 

Christchurch and Wellington had been involved with mediation. Afterwards it was necessary 

to investigate how many people had actually been interested in using mediation. By relating 

these figures in Christchurch and Wellington, it will become evident how many potential 

clients for mediation never got closer to the process of mediation. 

a) The Lawyer's Involvement in Mediation 

Unfortunately, the author was not able to actually question the sample population of each city 

to ask if they had recently been taken part in a mediation. Such a survey would have been 

more accurate than the following assumption but was too extensive to be performed by one 

person in the given time. 
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To circumvent the limitations due to time and financial aspects the author concentrated on the 

lawyers' participation in mediation. Lawyers were easier to question because the chances of 

their involvement are higher than the chances of the involvement of ordinary citizens. The 

higher chance is related to the legal profession which traditionally deals with dispute 

resolution and offers lawyers thereby the opportunity to use mediation without having a 

personal conflict. The participation of the public on which the author intended to focus is 

covered by this procedure since ·the participation of the public is a sine qua non to · all 

mediations in which lawyers are involved. Nevertheless, the author is aware of the fact that 

mediation does not require the assistance of lawyers. 

The involvement of lawyers in mediation has been measured by three different questions. 

These three different questions tried to cover any possible involvement of lawyers in 

mediation. The possible involvement of lawyers in mediation were seen in acting as a 

mediator, representing a party to a mediation and advising clients to use mediation. The third 

possibility occurs before the beginning of the actual mediation process. According to the 

aut.½.or's understanding of the mediation process, pre-mediation arrangements such as the 

referral to a mediator or contact with another lawyer who will later on represent the client in a 

mediation are of such an importance that they have to be regarded as an actual part of a 

mediation. This understanding has been expressed in the literature research in Chapter Two. 

aa) Acting as a Mediator 

The first question (question four of the questionnaire) was if the addressee had ever acted as a 

mediator. Overall, i.e. in Christchurch and in Wellington, 24.15% of the respondents had 

acted as mediators. 

This number consists of 16% Christchurch lawyers and 32.3 % Wellington lawyers. 

Accordingly, 84% of Christchurch lawyers and 67.7% of Wellington lawyers have not acted 

as mediators. Thus, this research suggests Wellington has twice as many lawyer-mediators as 

Christchurch. 

166D Frei quoted in: S Tucker, Understanding Successful Mediation (1992) 20. 
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Table 1: 
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Yes No 

Have you ever acted as a Mediator? 

bb) Representing a Party to a Mediation 

The second question (question number six of the questionnaire) asked whether the addressee 

had ever represented a party in a mediation. Overall 62.5% of the lawyers said that they had 

represented a party in a mediation. 44% of Christchurch lawyers responded that they had 

represented a party in a mediation and 77.4% of Wellington's lawyers answered accordingly. 

Moreover for a well-rounded overview, 56% of Christchurch and 22.6% of Wellington 

lawyers had not represented a party in a mediation. 

Table 2: 

80 

i: 
~ 

20 

Yes No 

Have yon ever represented a client in a mediation? 
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cc) Advising Clients 

The third question (question number five of the questionnaire) asked whether the addressee 

had ev~r advised clients to use mediation. Overall 60.3% of the lawyers said that they had 

advised clients to use mediation. 

The 60.3% come from different backgrounds. 40% of Christchurch lawyers answered that 

they had advised clients to use mediation. This percentage contrasts with 80.6% of Wellington 

lawyers who have done so. Again, as stated under aa) Acting as a Mediator and bb) 

Representing a Party to a Mediation, Wellington lawyers were twice as likely to be involved 

in mediation as their counterparts in Christchurch. 

Accordingly, 60% of Christchurch and 19.4% of Wellington lawyers had not advised their 

clients to use mediation as a dispute resolution method. 

Table 3: 
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Yes No 

Have you ever advised clients to use mediation? 

b) Client's Interest in Mediation· 

The interest of clients in mediation was supposed to be measured by question thirteen of the 

questionnaire. The question was whether the responding lawyers had ever been asked for 

information on mediation. The author chose the words "information on mediation" in order to 

cover any initiative that clients might have taken towards mediation. 
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Christchurch lawyers answered that 68% of their clients had asked for information on 

mediation. The respondents from Wellington said that 64.5% of their clients had done so. 

The percentages suggest that lawyers in Christchurch have been asked about mediation a bit 

more often (3.5%) than their colleagues in Wellington. Nevertheless mediation has been used 

less in Christchurch than in Wellington.167 One possible explanation for the trickling away of 

client's voices could be found on the lawyer's side. Christchurch lawyers seem to prevent 

their clients from using mediation as a dispute resolution. 

Accordingly, the hypothesis that Christchurch lawyers discourage their clients from using 

mediation as a dispute resolution method is valid. 

28% of Christchurch and 35.5% of Wellington lawyers answered that they had not been asked 

for information on mediation by their clients. In Christchurch 4% of lawyers responded with 

undecided; in Wellington no lawyer responded with undecided. 

Table 4: 
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Yes No Undecided 
Have any clients ever asked you for information on 

mediation? 

Now the author wanted to focus on the 28% and the 35.5% who have not been asked for 

information on mediation by their clients. Out of these percentages the author tried to find 

respondents who had not only not been asked for information on mediation but who had also 

not been involved with mediation before. To achieve this goal question fourteen limited the 

167 The lesser use of mediation in Christchurch was demonstrated under 1.a). 
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scope ofrespondents. Accordingly, question fourteen was only to be answered by respondents 

who had answered question thirteen with no 168 and had not been involved with mediation. The 

relevant lawyers were then asked if they would consider getting involved with mediation if 

they were asked for it by their clients on a regular basis. In both cities, 100% of theses 

lawyers stated that they would get involved with mediation if they were asked for it by their 

clients on a regular basis. 

This means that lawyers who have so far not been involved with mediation would participate 

in the mediation process if they were consistently asked for it by their clients. 

2. Possible Reasons for a Reluctance for Using Mediation 

Within the following paragraphs the author will try to elicit possible reasons for reluctance to 

use of mediation. Some of the stated hypotheses will be verified others will be nullified. 

a) Legal Practice 

The author's first hypothesis was that lawyers who have practised iaw for a short time are 

more in favour of mediation than lawyers who have practised law for a long time. This 

hypothesis was verified. 

As shown above, mediation is used more often in Wellington. The majority of Wellington 

lawyers, 54.8%, had practised law for ten to twenty years whereas the majority of 

Christchurch lawyers, 48%, had practised law for twenty to thirty years. 

When looking at the percentages from Christchurch, the author found that 12% had practised 

law for zero to ten years; 32% for ten to twenty years; 48% for twenty to thirty years and 8% 

for over thirty years. The numbers of Wellington consisted of 9. 7% who had practised law for 

zero to ten years; 54.8% who had practised law for ten to twenty years; 22.6% who had 

practised law for twenty to thirty years and finally 12.9% who had practised law for over 

thirty years. 

168 Meaning the respondents had not been asked for information on mediation by their clients. 
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Table 5: 
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How long have you practised law? 

The reasons for this finding might be multiple. First the author assumes that the chances are 

higher that Wellington lawyers have encountered mediation in law school. Courses on 

mediation have been held in both cities for over fifteen years. Since the majority of lawyers in 

Wellington has graduated only about 10- 20 years ago, they have had a chance to experience 

a basic understanding of the alternative dispute resolution method in school. Most of their 

colleagues in Christchurch on the other hand had already graduated when the new programs 

were introduced. A second explanation could be found in the well-known fact that people tend 

to get more conservative with approaching age. Once they have established a practice and a 

working routine they might be less likely to adopt new ideas, especially when they are 

satisfied with the way they handle their clients' interests. 

b) Size of the Law Firm 

The author had hypothesised that smaller law firms 169 were more likely to use mediation than 

bigger law firms. This idea was nurtured by the belief that smaller law firms have a tendency 

to serve clients with small claims. Since the author regarded mediation especially useful to 

clients with small claims170 the author thought that smaller law firms would be particularly 

involved with mediation. 

169 As small law firms, the author regarded law firms with one or two partners; medium size law firms reached 
from three to seven partners and big law firms started at eight partners. 
170 The advantage of the use of mediation in small claims is· seen in cost-savings and in a less extensive 
complexity of the case. The advantage of cost-savings in smaller claims resulted from the German civil law 
system in which the fees become relatively less the higher the value in dispute. 
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The questionnaire and the interviews disproved that the author's hypothesis. Wellington law 

firms employ twenty-five lawyers at an average; Christchurch law firms five lawyers. These 

numbers are supported by the personal experience of the author. The author was surprised that 

most of the lawyers who were willing to give an interview came from bigger size law firms. 171 

The author had falsely assumed that lawyers· who worked at· these firms were the ones who 

had the tightest schedules and could not manage any time off to go out of their way. However, 

this group of persons appeared to be especially friendly and open. 

c) Overseas Experience 

The hypothesis that lawyers who have worked in overseas jurisdictions and have become 

involved with mediation through that experience are more likely to support mediation than 

lawyers who have done not so is supported by the answers to the questionnaire. 41.9% of the 

lawyers practising in Wellington have had overseas experience with mediation. 

Table 6: 
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Have you worked in ovel'Seas jurisdictions and 
become involved with mediation through that 

experience? 

This figure contrasts with only 4% of Christchurch lawyers who have had an overseas 

experience with mediation. The ratio of one to ten implies that people who have experienced 

mediation are more likely to use mediation. The same finding has been made by analysing 

question number nine of the questionnaire, which will follow. 

171 Only one solo practitioner invited the author to an interview. The other interviews were held in firms with at 
least six partners. 

95 



According to the just stated percentage of overseas experience with mediation, 92% of 

Christchurch and 54.8% of Wellington lawyers have not had any overseas experience with 

mediation. In the same order 4% and 3.3% responded to the question with undecided.172 

d)' Types of Mediators 

_Of all the respondents who had answered question number six with yes, meaning that they 

had represented a party in a mediation, the majority had experienced private mediation 

sessions led by a lawyer. This majority comprised by 54.5% of Christchurch lawyers and 

53.7% of Wellington lawyers. Looking at the number in Christchurch, 27.3% of the lawyers 

had attended a judge-led settlement conference and 18.2% a private mediation by a non

lawyer. 

The distribution of the percentages in Wellington was almost identical. Wellington lawyers 

had attended a judge-led settlement conferences in 29.3% and a private mediation sessions led 

by a non-lawyer in 17% of all the cases in which they represented a party to a mediation. 

Table 7: 
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rrediation by a 
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A Private 
rrediation by a 
non-lawyer 

If you have answered question number 6 with yes, 
was your experience: 

The figures indicated that approximately half of the mediation sessions (in which the lawyers 

were representing their clients) were private mediation sessions which were led by a lawyer. It 

becomes obvious therefore that lawyers have a high responsibility towards the public 

172 The author believes that these respondents were not sure of the wording of the question. 
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regarding the presentation of what is to be understood as a mediation process. The question 

how lawyers are prepared for this task is dealt with in the next chapter. 

e) Personal Experience 

Question eight, whether the respondents have had a personal experience with mediation, 

followed the same rationale as question number three, if the responding lawyers had had any 

overseas experience with mediation. The author was concerned to find out if the previous 

experience with mediation in any of these ways encourages the lawyers' future involvement 

with mediation. Contrary to question number three,· question number eight did not offer a 

difference in numbers. 20.8% of Christchurch lawyers and 16.7% of their colleagues in 

Wellington had been a party to a mediation. Accordingly, 79.2% and 83.3% had not done so. 

Since these numbers do not suggest a difference they are not able to explain the motives for 

which mediation is more· accepted among Wellington lawyers. 

f) Losing Fees by Acting as a Mediator 

Question ten asked the respondent if he or she believed that lawyers who act as mediators 

harm their business financially by losing fees. The majority of lawyers, 76% from 

Christchurch and 67.7% from Wellington, did not think that lawyers who act as mediators 

hurt their business by losing fees. Solely looking at Christchurch, 8% of the practitioners 

thought that financial damage is done once the lawyer acts as a mediator. 16% of the 

Christchurch respondents could not decide for a yes or no answer and marked undecided. 

In Wellington, 9. 7 % of the lawyers thought a reduction of fees likely once a lawyer acts as a 

mediator. A fairly high percentage of 22.6% remained undecided on this question. 

Table 8: 
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Do you think that lawyers who act as mediators hann their 
business financially by losing fees? 
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After the lawyers had marked either yes, no or undecided they had the chance to give a 

comment on the topic. At this place one of Christchurch lawyers who stands for the majority 

not believing in any economic disadvantage wrote "I think what they get out of having 

mediation sessions would be more than what they would have in other ways". 173 

Wellington lawyers offered more comments. To clearly arrange the different comments the 

author decided to first report comments given by lawyers who did not believe in a financial 

damage. 

One lawyer explained his view as follows "satisfied clients tend to use you for their other 

legal work because they know you are concerned with solutions which are good for their 

businesses". Apparently, this lawyer believed that even if there was a financial loss for the 

particular case if the lawyer did not represent the client but decided to mediate the dispute, 

this potential damage was compensated for by return business from satisfied clients. 

The second lawyer who followed the main stream believing that there was no harm done to 

the monetary situation of the law firm when a lawyer acted as a mediator noted "our objective 

as legal advisers should be to act in our client's best interest. If that means less fees for us, 

then so be it. In our firm, our focus is on working for the client. If a client tells us it wants a 

forty page document but we believe their interests would best be served by simply an 

exchange of letters, then that's what we advise them" .174 

The third lawyer who shared the opinion on the issue of fees supposed that there was not 

enough mediation work going around to actually affect law firms. 

However, lawyers who did believe that lawyers who act as mediators harm their business 

financially by losing fees also gave comments. 

One of them noted "hann their business is too strong a term. Certainly fee income will be 

down. But to me the practice of law on the litigation/dispute resolution side is not about 

earning fees, it is ( or should be) about the timely and cost effective resolution of disputes". 

173 All the comments quoted are used verbatim from the questionnaires. 
174 To the author this comment indicates that its writer does not believe financial damage is likely but, even if 
there was one, he would still act as a mediator if he felt that acting as a mediator would serve the client's 
interests best. 
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A lawyer who also believed in an economic loss and who was apparently working for a bigger 

size law firm gave a different view relating to his professional background. If he175 wanted to 

compensate the economic loss he had to charge extremely high hourly rates as a mediator 

which he regards as in appropriate due to the cost-saving nature of mediation.176 In his own 

words he gave the following comment: "It is difficult to practise as a mediator within a large 

firm. The hourly rates (necessary for the overheads to handle significant transactions) are 

often prohibitive for mediators". 

g) Losing Fees by Advising Clients to Adopt Mediation 

When the author asked whether the respondents thought that lawyers who advise clients to 

adopt mediation harm their business financially by losing fees, 76% of Christchurch and 

74.2% of Wellington lawyers answered with no .. 

However, compared to the previous question, exactly twice as many lawyers in Christchurch, 

16% and in Wellington 19.4% believed that there was an economic loss if they advised clients 

to adopt mediation. A small percentage of 8% in Christchurch and 6.4% in Wellington were 

undecided. 

Table 9: 
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Do you think that lawyers who advise clients to adopt 
rrediation hann their business financially by losing fees? 

175 From now on the author decided to use the male version when writing on lawyers because most of the 
addressees of the questionnaire were male lawyers. However, if the female version is used the author knew that 
the respondent was a female lawyer. 
176 This interpretation of his comment was drawn from the interview which the author held with this lawyer in 
Wellington. 
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Where does the higher number ofrespondents who believe in a financial harm come from? Is 

the higher figure related to the answers four and five of the questionnaire which asked for the 

modus of involvement with mediation and showed that the ratio of acting as a mediator and 

advising clients to use mediation is one to two? The author hoped to find a satisfying answer 

by reading the comments given. 

This time Christchurch lawyers gave two comments. The first one stated that a monetary loss 

was possible because if the mediation was successful the lawyer was left with charging a 

discontinued fee. The second lawyer answered with undecided and commented that fees 

would be increased in the long run due to a caring attitude which brought the lawyer work and 

money. 

Again Wellington lawyers were a little more outspoken. A lawyer who did not believe in a 
. . 

reduction of fees stated that the economic situation would remain the same because even 

though fees might be iost for the case which goes to mediation, the client win return with 

other legal work. This is because the client feels that the lawyer is concerned with solutions 

which are good for him or her. 

Another lawyer who shared the same belief on the loss of fees and who eventually has to offer 

mediation services177 stated ''I find clients with an experience of litigation often unhappy; 

with mediation most want to try again". Apparently, this lawyer counted on return business 

from his mediation service. 

Yet another lawyer remarked that he did not think that lawyers in the long run harm their 

business by advising clients to adopt mediation. According to him lawyers have to offer 

cheaper dispute resolution for clients to stay competitive. 

Only one of the lawyers who gave a comment was convinced that there must be an economic 

damage. Accordingly, he stated that financial harm is done because mediation is "a cheaper 

option for clients than litigation- often much cheaper". 

m Otherwise his answer would not make sense. 
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And there was one lawyer who marked yes and no to the question if he believed in a financial 

harm done by advising clients to adopt mediation. He explained his answers with the 

following words "yes, in the sense that there are considerably more fees if a case goes to trial 

but no, in the sense that if clients achieve good results through your efforts at mediation and 

they see that you have their interest in mind they are more likely to provide repeat work". 

Although the given comments were diverse and· enlightened the issue of fees from many 

different point of views the author did not find 817. answer to the above raised question, why 

twice as many lawyers believe that advising clients to adopt mediation hurts their business 

more than acting as mediators. The reasons for these differences remain speculative. 178 

h) Losing Clients by Promoting Mediation 

The next financial influence mediation might have on lawyers who are involved with 

mediation was investigated by question number twelve. Question number twelve asked if 

lawyers believed that their promotion of mediation would cause clients on future occasions to 

go straight to mediation to resolve a dispute without seeking the lawyer's legal advice. 

Comparing the highest given percentages it became clear that the majority of lawyers did not 

think that they would lose their clients to mediation. 56% of Christchurch and 80.6% of 

Wellington lawyer answered with no to the question "Do you think that if you promote 

mediation to your clients they may on future occasions go straight to mediation to resolve a 

dispute without seeking your legal advice?" 

28% of Christchurch lawyers and only 9.7% of Wellington lawyers answered this question 

with yes. That means that the fear of losing clients to mediation in Christchurch is nearly three 

times higher than in Wellington. 16% of Christchurch and 9.7% of Wellington lawyers 

remained undecided. 

178 And thereby offers an incentive for further investigation. 
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Table 10: 
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Do you think that if you promote mediation to your 
clients they, may go straight to mediation in the 

future? 

As in the two last questions the respondents had the chance to give a comment on the 

question. Beginning with Christchurch, three lawyers took the opportunity to comment. All 

three were of the opinion that there is no risk for them of losing their clients to mediation on 

future occasions. One gave the comment: "They still need to know their legal rights". This 

point of view was shared by one of his colleagues who wrote "clients need a legal frame 

which gives them a range within which to negotiate". The third lawyer noted that it was 

unlikely that clients would go straight to mediation on future occasions because the question 

if mediation was an appropriate dispute resolution depended only on the nature of the case. If 

the case was a strong one in the client's favour there was no reason to make a concession and 

mediation not the appropriate dispute resolution option. 

In Wellington, there were four lawyers who offered comments on their answers. Three of 

them were of the same opinion as the three lawyers from Christchurch who were, for different 

reasons, not afraid to lose clients to mediation. However, one lawyer who believed in a 

potential loss of clients commented as well. 

Starting with the three lawyers, one of them wrote "I think they (the clients179) will still want 

the comfort of having taken legal advice on their position". The second lawyer offered an 

179 Inserted by the author. 
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estimation which was similar to the comment of the first lawyer but a bit more detailed and 

noted "the potential loss of clients to mediation depends on the complexity of the matter. 

Generally, if the matter is sufficiently complex /important to go to mediation, clients would 

probably seek preliminary legal advice". The third lawyer who also did not believe that his 

clients would go straight to mediation on future occasion took a different view and stated that 

according to his experience "clients come to a lawyer only after attempts to use other 

solutions have failed". It seems this lawyer assumes that potential clients have tried 

alternative dispute resolutions before they appear in his firm and seek his legal advice. 

The single lawyer who believed in a loss of clients to mediation and also decided to give a 

comment, wrote "And I would encourage them to do so. With the general improvement in 

adult education and literacy skills, clients need lawyers less now than previously. My clients 

come to me when they need to and I encourage that. I do not want to add unnecessary 

transaction costs to their budgets through unnecessary and expensive legal fees". 

- . • - • • • , 11UI • • • •• • , ~ • · • • 
The results or the last three questlons•uv wh1ch were all meant to examme 11 lawyers had a 

financial reluctance to use mediation showed that the majority of lawyers did not fear to lose 

money in fees or clients to mediation. The hypothesises which were raised in this context 

· were all disproved. 

3. Influence of Mediation on the Lawyer's Daily Practice 

The respondents who had had an experience with mediation and who had accordingly 

answered questions number four, five and or six with yes were supposed to report on the 

influence the involvement with mediation had had on their daily practice by answering 

question number nine. Potential influences were laid down in hypotheses to which the 

responding lawyers could agree or disagree. If they neither agreed nor disagreed they could 

mark undecided. 

a) Initiating Settlement Negotiations at an Earlier Point of Time 

71.6% of Christchurch lawyers answered that the experience with mediation made them 

initiate settlement negotiations at an earlier point of time. 14.2% disagreed to this statement 

and 14.2% of the respondents were undecided. 

180 Looked at under :f),g) and h). 
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Table 11: 
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80% of Wellington lawyers answered that they initiated settlement negotiations at an earlier 

stage of time after they had been involved with mediation. 16% of these lawyers did not 

initiate settlement negotiations at an earlier stage of time after they had experienced 

mediation. The remaining 4% marked undecided. 
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The figures show that over three quarters of the questioned lawyers had felt an influence on 

their daily practise after they had been involved with mediation. 
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b) Initiating Settlement Negotiations in a Less Adversarial Manner 

The next proposed influence was if the lawyer's approach to initiating settlement negotiations 

became less adversarial. 76.2% of Christchurch lawyers agreed and 23.8% disagreed to this 

statement. None of these lawyers were undecided. 

Table 13: 
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In Wellington 80% of the responding lawyers agreed and only 4% disagreed. The percentage 

of undecided answers was comparatively high with 16%. 
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As opposed to the previous statement the respondents had the chance to specify how the 

approach to initiating settlement negotiations had become less adversarial. One of the lawyers 

who practises law in Christchurch wrote that he became "more willing to explore settlement 

at an earlier stage". Another lawyer from the same city said the same in content when stating 

that he became "more willing to explore possibilities of settlement than previously". 

A lawyer who practises law in Wellington remarked that he now "encourage(s) clients to 

begin settlement negotiations with an open mind" which he regarded as "important to keep 

channels of communication open". A different lawyer from the same city specified that his 

approach became "less technical and procedural". He does not take "such a dogmatic stance 

on legal issues" any longer and initiates settlement negotiations in a more "conciliatory tone". 

In a similar vein a colleague wrote "I tend to be more conciliatory in approaching the other 

side with a view to entering into a mediation process". The last made comment was "I try to 

encourage clients to resolve in some other way than litigation, and try to discourage 'win at all 

costs' attitudes. I aim to find common ground ai.1.d discourage point-scoring". 

c) Conducting Settlement Negotiations in a Less Adversarial Way 

62% of Christchurch lawyers agreed to the statement - I conduct my settlement negotiations 

in a less adversarial way. 38% of these lawyers disagreed and none of them were undecided. 
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As in the previous two suggestions of influence on the daily practise, Wellington lawyers 

were again more strongly convinced with 76%. This ratio remains dominant throughout the 

106 



following suggestions. Only 8% of the practitioners in Wellington disagreed. However, 16% 

answered with undecided. 

Table 16: 
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Again, the author offered the respondents the opportunity to give com.TTients. As with previous 

questions, Christchurch lawyers gave fewer comments than their professional counterparts in 

Wellington.181 One of the two lawyers who gave a remark said that he conducted his 

settlement negotiations in a less adversarial way if his client's situation was strong. The other 

one agreed that he conducts his settlement negotiations in a less adversarial way and added 

that he became more willing to see if a settlement can be achieved.182 

Wellington lawyers gave various references. One of them wrote "as a result of my experience 

of mediation I am now more aware that there is usually another side to the story". Another 

lawyer admitted that settlement ~egotiations can be very adversarial and that they are "all 

about positioning". Again another lawyer described the less adversarial way with which he 

conducts his settlement negotiations with the following words "I adopted a more conciliatory 

approach using the outcome and the parties' interests as the goal". The conciliatory approach 

was also adopted by a lawyer who said that he "presents his legal arguments in a different 

form". The statement was made that settlement negotiations were held in a "less outwardly 

181 The lesser participation of Christchurch lawyers was also confirmed in a smaller number of return 
auestionnaires and held interviews. 
1 2 Neither answer seems very convincing to the author. For the first comment the author wonders if the lawyer 
can agree to the suggestion as long as he only conducts his settlement negotiations in a less adversarial way as 
long as the client's position is strong. Does a true change of behaviour not require a different behaviour in any 
case of circumstance? The second comment is not really revealing either. 
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adversarial but far more strategic way,. Another lawyer wrote "I try to discourage the 

adversarial approach on part of my clients, talk them out of stubbornly insisting on minor 

victories and keep sight of the deserved outcome,,. The seventh and last lawyer specified that 

he "explored a range of possibilities (to solve the dispute183) and avoided entrenchment at an 

early stage". 

d) Increasing the Frequency with which an Agreement is Reached 

66.7% of Christchurch iawyers agreed that they had increased the frequency with which an 

agreement is reached. 14.3% disagreed with that statement and 19% remained undecided on 

this subject. 

Table 17: 

100 

~ 80 
"' ~ 60 
Q, 

~ 40 s.. 
~ 20 

0 

ChCh 

yes no undecided 

I have increased the frequency with which an 
agreement is reached. 

In Wellington 76% of the practicing lawyers agreed; 8% disagreed and 16% were undecided. 

Table 18: 

100 
~ 80 
~ 60 0 

i 40 
~ 20 

0 

Wellington 

yes no undecided 

I have increased the frequency with which an 
agreement is reached. 

183 Inserted by the author. 
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e) Reducing the Time to Reach Settlement 

Looking at the lawyers practising law in Christchurch, 62% of them agreed to the statement "I 

have reduced the time to reach settlement"; 24%disagreed and 14% were responded as 

undecided. 

Table 19: 

ChCh 

100 
Ul 80 

i 60 

~ 40 
'"' 
~ 20 

0 

yes · no undecided 

I have reduced the time to reach settlement. 

The majority of Wellington lawyers (68%) agreed that they had reduced the time to reach a 

settlement. However, the second strongest percentage was found. in the category undecided 

with 20%. Only 12% of Wellington practitioners felt that they had not reduced the time to 

reach settlement after experiencing mediation. 

Table 20: 

100 

~ 80 
§ 60 r 40 
~ 20 

0 

Wellington 

yes no undecided 

I have reduced the time to reach settlement. 

One of the lawyers in Wellington gave a comment on this suggestion even though the author 

did not ask for comments at this point. The comment merits reporting here because of ist 
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revealing nature. "Although I have changed my approaches, most of the legal profession has 

not. There will not be a widespread change until the profession puts aside self-interests184 in 

perpetuating disputes and becomes truly committed to the early resolution of them". 

f) Negotiating Settlements without Commencing Discovery 

The author proposed: I try to negotiate settlements without commencing discovery. Less 

lawyers agreed to this statement. Even though lawyers who had experienced mediation had 

agreed to the suggestions of influence under a) - e) to at least 62 - 80%, here the percentage 

of affirmative responses was much lower. 

In Christchurch, only 52.4% agreed that after getting involved with mediation they tried to 

negotiate settlements without commencing discovery. 33.3% of the practitioners in 

Christchurch disagreed and remaining 14.3% were undecided. 

Table 21: 

U'.l 
(!j 

~ 
8. 
~ 
'"' 
~ 

ChCh 

100 
80 
60 
40 -
20 
0 

yes no undecided 

I try to negotiate settlement without commencing 
discovery. 

In Wellington, a slightly higher percentage of 56% agreed to the given statement; 36% 

disagreed and 8% answered with undecided. 

184 The Wellington practitioner put "the earning of fees" in parenthesises at this point. 
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Table 22: 

Wellington 

100 
fl) 
cu 
fl) = 0 
C. 
fl) 
cu 
'"' 
~ 

80 
60 
40 
20 
0 

yes no undecided 

I try to negotiate settlement without commencing 
discovery. 

These numbers show that the experience with mediation caused lawyers to change the 

conventional wisdom about completing discovery before negotiating in earnest. However, the 

percentage oflawyers who agreed to this statement (an average of 54.2%) was lower than the 

percentage of lawyers who agreed with the previous statements (an average of 71.85%). This 

difference in percentage reveals there still remains at least a tendency to stick to the 

conventional wisdom .. 

One lawyer in Christchurch who disagreed, meaning he did not try to negotiate settlements 

without commencing discovery, made the following annotation: "get all info first - gets 

around mistrust - then mediate". The question that became striking to the author was, if 

discovery does not cause mistrust in the first place. A lawyer in Wellington remarked "It 

totally depends on the circumstances and who you are acting for. Sometimes it is necessary to 

get all info out onto thetable in pre-mediation; other times is is not necessarily helpful". 185 

g) Influences of the Experience of Mediation on Interviewing and Advising Clients 

Since the possible influences on the lawyers' interviewing and advising skills might be 

diverse, the author decided to set some potential influences for the respondents. 

185 To complete the remark, the last sentence made by the lawyer was: The answer to this question often differs 
depending on which side you are on. · 
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In Christchurch the majority of the responding lawyers, 51.4%, marked that now, after 

experiencing mediation, they focus more on the client's underlying interests rather than on 

positions. 40% noted that they take more account of non-legal as well as legal factors. Only 

8.6% answered that their approach had remained the same. None of the lawyers in 

Christchurch were undecided. However, there was only a single comment given: "I try and 

draw their (the parties') anger out before they have contact with the other side". 

Table 23: 

I take more 
account of 
non-legal 

factors 

ChCh 

I focus 
more on 

the client's 
underlying 

my 
approach 
remained 
the same 

Undecided 

In interviewing and advising clients• 

The distribution of the answers W'1S similar in Wellington. 44% indicated that after being 

involved with mediation, they focus more on the client's underlying interests rather than on 

positions. The second position with 41.5% was given to the answer, that the lawyers now take 

more account of non-legal as well as legal factors. 12.2% answered that their approach had 

remained the same. 2.3% of the respondents answered with undecided and none of the 

lawyers in Wellington gave a specifying comment. 

Table 24: 

Wellington 

I take more I focus my Undecided 
account of more on the approach 
non-legal client's remained 
factors underlying the same 

interests 

In interviewing and advising clients • 
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Chapter Five: Education of Lawyers and of the Public: Options for Raising the 

Acceptance of Mediation in New Zealand? 

The following chapter will discuss educ~tion as one option for increasing the acceptance of 

mediation in New Zealand. The idea to educate lawyers and the public about mediation 

follows from the interpretation of the data which had been analysed in the previous chapter. 

According to the re~ults of the present survey these appear to be the obvious options to 

consider. That should not imply that other options are not arguable. 186 

1. Why Education? 

It has been mentioned in the thesis' abstract that the "gate to mediation" is guarded by 

lawyers. People usually come to see their lawyer for advice if they have a legally related 

problem. It will be mainly the lawyer's influence that determines whether the case will be 

handled through mediation or in some other form. Thus, lawyers are submitted to be 

"gatekeepers"187, i.e. lawyers have great influence in whether the gate to mediation will open 

up or stay closed. That appears to be confirmed by the data analysis which revealed that 

approximately twice as man:y Wellingt9n lawyers refer c'lients to mediation or represent 

clients in mediation as Christchurch lawyers although the majority of both have been asked 

for information about mediation by their clients. 

186 Other options· for increasing the acceptance of mediation in New Zealand could for example be seen in the 
adoption of mandatory mediation or the duty to advise clients of ADR options. The need for mandatory 
mediation, stemming for instance either from statutes or from ADR clauses in contracts, might result from the so 
called "paradox of mediation". This term was raised by C McEwen and T Milburn in: 'Explaining A Paradox of 
Mediation' (1993) Negotiation Journal, 23. According to these authors reluctant parties who do not seek out 
mediation spontaneously or even voluntarily "often use mediation effectively and evaluate their mediation 
experiences positively." 
A duty to advise clients of ADR options has already been adopted in the some jurisdictions in the United States 
and Australia. An American example can be found in th~· amendments to the Supreme Court of Georgia's Ethical 
Consideration 7-5 of the Rules and Regulations for the Organisation of the Government and State Bar of Georgia 
which state: 

"A lawyer as adviser has a duty to advise the client as to various fonns of dispute resolution. When.a 
matter is likely to involve litigation, a lawyer has a duty to inform the client of forms of dispute 
resolution which might constitute reasonable alternatives to litigation." · 

In Australia the New South Wales Law Society has produced several advisory codes of practice which suggest 
that lawyers acting for clients should in civil litigation: 

"Advise (their) clients about alternative dispute resolution (ADR) and explain that it can be used instead 
of, or at the same time as, litigation." 

Whilst these rules of professional conduct may not be enforceable themselves, they may be an indicator of other 
heads of liability, such as breach of contract, breach of fiduciary duty and the tort of negligence. See D Spencer, 
'Liability of Lawyers to Advise on Alternative Dispute Resolution Options' (1998) 9 Australian Journal of 
Dispute Resolution 292 for further references. , 
Just these two possible options for increasing the acceptance of mediation themselves seem worth writing a 
thesis of its own. The present work, however, shall focus on educational options. 
18_7 Expression taken from McEwen and Milburn, ibid 26. See also Ardagh and Cumes, op cit, above note 135, 
at 79: "Lawyers have a critical role in fostering or hindering its development as a primary dispute resolution 
system." 
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Looking at how the acceptance of mediation can be raised, one key question therefore is: how 

do people with-a dispute suitable for mediation188 "get behind the gate"? There appear to be 

two possibilities. One can either try to make lawyers (the gatekeepers) open the gate up. 

Clients can then go through the gate. Or one can try to avoid the gatekeepers and encourage 

people to go straight to mediation. 189 In this case they would go around the gate. But what 

makes lawyers open up the gate and what makes people go straight to mediation? 

The antecedent analysis of the data has shown that one key to the first question (what makes 

gatekeepers open up?) is found in lawyers' practical experience with mediation.190 The 

circumstances under which the practical experience has taken place appear to be irrelevant. 

Mediation might have been encountered, for example, because clients ask for legal 

representation in a mediation.191 Or the experience might come from legally working in 

overseas jurisdictions. 192 

In addition once the lawyer, as one of the central figures in the resolution of conflict, has been 

involved with mediation this involve~ent is likely to be reflected in the lawyer's daily 

practice. Nearly three quarters of the lawyers in the study tend to respond that they initiated 

settlement negotiations at an earlier point of time; that their approach to initiating settlement 

negotiations became less adversarial; that they conduct settlement negotiations in a less 

adversarial way; that they had increased the frequency with which an agreement was reached 

and that they reduced the time to reach settlement. More than fifty percent of the lawyers 

answered that they negotiated settlements without commencing discovery after they had been 

experiencing mediation. The lawyers also replied that they took more account of non-legal as 

well as legal factors and that they focused more on the client's underlying interests rather than 

on positions while interviewing and advising clients. 

tss Which is not always the case, see for instance Clarke and Davies, op cit, above note 31, at 70. 
189 The avoidance of lawyers is not meant to exclude lawyers altogether from the mediation process. Once clients 
went straight to mediation they only got around those gatekeepers who intended to keep the gate shut but were 
still able to contact lawy~rs on their legal position before attending a mediation. 
190 See also J Chart, 'Lawyer's Work and Legal Education: Getting a better Fit' (2000) 19 New Zealand 
Universities Law Review 177, 199, suggesting it is especially the practical experience with mediation (rather 
than the theoretical encounter in seminars etc.) that makes lawyers integrate mediation into their legal repertoire. 
191 The survey showed that most of the lawyers who have represented clients in mediation have also referred 
clients to mediation, see Chapter Four: Analysis of the Data, above p. 86 et seq. 
192 Almost half or'Wellington lawyers have experienced mediation in overseas jurisdictions compared to almost 
none in Christchurch, see Chapter Four, Analysis of the Data, above p. 91. 
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Although the following conclusion is not compelling, it appears likely that the described 

influences on the lawyers' daily practice will increase their willingness to use mediation as a 

dispute resolution option. 193 Lawyers' practical experience with the mediation process 

apparently leads to acknowledgement of mediation as an option and therefore decreases the 

reluctance to refer clients to mediation, to represent clients in mediation and sometimes even 

to become a mediator. In addition, the survey clearly indicates that fear of losing clients or 

fees is not a reason for New Zealand lawyers to keep the "mediation-gate" shut. 194 

The question which arises is how one gets lawyers to practically experience mediation in the 

first place. The answers to the questionnaire suggest that all of the lawyers who had not been 

involved with mediation would get involved if they were asked for mediation services by their 

clients on a regular basis. This finding indicates that clients hold one of the keys to regulate 

the use of mediation as a dispute resolution option in their own hands. Lawyers do not only 

influence their clients. Apparently it works as well the other way around. According to the 

survey, clients can influence their lawyers to start considering mediation. 195 _ 

To encourage potential clients to ask for mediation on a regular basis, it is submitted that the 

majority of people have to be sufficiently informed about the benefits of mediation and its 

potential advantages over litigation. The "consumers'" information appears to be a valid tool 

to avoid entirely depending on the "gatekeepers" to voluntarily open the gate to mediation. 

While the questionnaire has shown that many lawyers are reluctant to refer clients to 

mediation, it has also shown that those who are reluctant would not ignore the clients' interest 

in mediation. It seems therefore to be a reasonable approach to educate the public about the 

numerous benefits of mediation in order to make lawyers less reluctant to open the gate to 

mediation. 

However, the positive effect of the lawyers' practical experience would significantly be 

reinforced if lawyers already had a basic understanding of mediation, its concepts and 

193 Rogers and McEwen, op cit, above note 37, at 843 seem to suggest similarly by saying it is mainly the 
experience with the mediation process that makes lawyers refer clients to mediation. 
19 See Chapter Four: Analysing the Data, p. 93 et seq. The concern of Ardagh and Cumes, op cit, above note 
135, at 78 about "the dilemma ... that the lawyer stands to lose the client" by advising him to use mediation is 
thus not confirmed by the present survey. 
195 S Goldberg, E Green and F Sander cited in Spencer, op cit, above note 186, at 297 confirm that "once clients 
become aware of the benefits of the alternatives, they may bring pressure on their attorneys to use these 
methods". It must be stated, though, that even an informed client would probably still follow the trusted lawyer's 
advice to litigate instead of using mediation. To say "client's wish is lawyer's command" appears umealistic. 
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processes. Some people say "practice without theory is blind". That seems very true for the 

field of mediation. 196 If lawyers are "prepared" what mediation is about, they will find it even 

easier to support or at least go along with the client's interest for mediation. It is human to 

reject what is unknown. Furthermore, lawyers who represent clients in mediation will learn to 

appreciate the process even more with a theoretical background. The education of both, the 

lawyer and the client appear insofar as interdependent and indispensable preconditions if the 

acceptance of mediation is to be raised by letting clients go through the gate to mediation. 

Ideally, both educations interact in a way producing a "snowball effect"; informed clients 

should make lawyers less reluctant to the mediation process and informed lawyers should be 

much easier to persuade. 197 

The option of letting people come to mediation by going around the gate is easier to achieve 

because lawyers and their role as gatekeepers do not have to be considered. If the public can 

adequately be informed about mediation, people could start to go straight to mediation more 

frequently. In this case the use of mediation would not depend on the lawyers' influence. 198 

Both suggestions, the education of lawyers as well as of the public, have to deal with 

numerous dogmatic and practical problems. Those related generally to the teaching of 

mediation will be dealt with first. They apply to both suggestions. Those related to the 

specific education of lawyers or of the public will be discussed afterwards. 

2. General Problems of Teaching Mediation 

a) The Problem of Defining Mediation and its Process 

As it has been pointed out in the beginning of the literature research there are currently two 

main approaches to the definitional question: the conceptual and the descriptive approach. 

Each of them has its strengths·and shortcomings. The strength of the conceptualist approach is 

that it highlights the higher goals and ·values of mediation which differentiate it from other 

But the questionnaire strongly suggests that most lawyers would take clients' regular interest for mediation 
seriously. 
196 The author knows from her own experiences how vital it is to have some form of (theoretical) structure in 
mind when conducting a mediation. Even if the structure might need adjustments according to the specific case, 
it seems impossible to lead or accompany quality mediations on the basis of pure intuition. In fact, there is plenty 
of evidence that especially lawyers who do not know about the underlying principles and values of mediation are 
an obstacle to the mediation process, see Chapter Two: Literature Research, p. 63 et seq. 
197 Moreover, informed lawyers are more likely in turn to suggest mediation to other clients. 
198 From what the author has experienced in her short time in the country, New Zealanders do not seem to differ 
from other people in the way that they generally would like to avoid seeing lawyers. It was the author's 
impression that they would generally be interested in ways of conflict resolution that do not necessarily include 
the participation of lawyers. 
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decision-making processes. The mam shortcoming of this approach is that it simply 

reproduces the objectives of mediation and thereby presents solely a picture of the ideal 

mediation. 

The strength of the descriptive approach on the other hand is that it is based on actual 

practice. It reflects reality. Its main shortcoming is that there is such a variety and diversity in 

the practice of mediation that any one approach can only provide a superficial insight. The 

underlying philosophy of mediation might easily be overlooked. So there is a diversity of 

definitions and each of the creators claims that their definition is the most appropriate. And 

indeed there is hardly any wrong or right, one might be more useful than another for a certain 

context but less useful for another. 

Obviously, for the purpose of teaching mediation the situation is problematic. 199 If a scholar 

wanted to explain how mediation is defmed she or he would have to admit that there is no 

universal definition. As indicated, numerous defmitions with different approaches exist.200 

'T'l-. 1.... 1 1~ ,I.. L 1 1 .. 1 I" • 1 I 1 .. 1 • I '.,.. .. • .. .1ue scuo.1ar cou1u SLaLe 1ier or n1s personai ravounte our woma nave IO JUStIIy wny me 

respective approach is chosen. Without question, it would be ideal if mediation in New 

Zealand finds its one "official" definition. It would not only make the education easier but 

also foster an universal understanding of mediation.201 But there are and always will be 

different methods of mediation depending on the disputes, the parties and probably above all 

the mediator's goals in mediation. And who would have the authority to decide which is the 

"true form" of mediation? The only way to create an universal definition seems to generalise 

the process and concept of mediation to a degree that it fits for all approaches. 202 But nothing 

appears to be gained if a definition is universal but is lacking in substance. 

199 The problem of defining mediation has also other practical impacts. Governments for example provide 
funding for "mediation" programs and some "mediators" enjoy immunity from liability for negligence. 
Additionally, there are developing codes of conduct and ethical standards which apply to "mediators". As long 
as there is no agreement on what mediation is and what mediators do, it seems difficult to meet either codes of 
conduct or ethical standards. Even politically, the debate is significant in a way that different professions and 
organisations tend to defme mediation in terms of the self-interests of their members. 
200 See Chapter Two: Literature Research, p. 34 et seq. 
201 This refers to the public as well as to lawyers. As the answers to the questionnaire revealed lawyers had 
different experiences with mediation. A total of about 30% were involved with judge-led conferences, over 50% 
with private mediations led by a lawyer and about 18% with private mediations led by a non-lawyer. 
Consequently, the chances are high that even lawyers (who have not or not sufficiently been educated on 
mediation) get completely different impressions on what mediation actually is. 
202 The author was tempted to define mediation "as a process by which a neutral third person helps the disputants 
to solve their conflict with their own means." 
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The problem is a similar one for teaching the mediation process. Flexibility has been 

described as one of mediation's advantageous principles.203 While litigation depends on a 

mass of procedural rules and ignores the parties' cultural and the dispute's personal 

background, mediation can adjust its process according to the particular case regarding the 

nature of the dispute and personal issues. How crucial it is for the mediator to adapt to the 

uniqueness of each case has been nicely described by an analogy to ballroom dancing:204 

A good ballroom dancer will not only know the steps of one dance but of a number of dances. 

Furthermore, the dancer will know which steps go with which music. She or he will not dance the samba 

to music that calls for rock-and-roll. Similarly, a good mediator will not apply a set mediation program 

regar.dless of the rhythm of the party's conflict but will choose sets of steps that are appropriate to the 

particular situation. Furthermore, each set of steps and each step will be chosen in a way that is sensitive 

to and flows from the situation of the client - just as each tum on the dance floor is made in response to 

the rhythm of the music. 

That, however, makes it again· difficult to teach the mediation process. There is no one 

"standard dance" that would suffice to be taught. And besides the flexibility "problem''; 

different approaches towards the mediation process exist.205 Again, there cannot be an 

authority being able to decide which approach is "correct", because it appears impossible to 

determine one fitting approach for the immense variety of disputes. A commercial dispute is 

likely to ask for a different process than a family or an environmental case. These problems 

have to be kept in mind when discussing (especially the public's) education in mediation. 

b) The Question of Confidentiality 

The uncertainty about how protected communications during mediation are if litigation 

follows has been discussed before.206 It has been stated that in New Zealand, a final decision 

has not been made but there is a tendency to rule evidence given in a mediation as 

inadmissible. In Vaucluse Holdings Ltd. v Lindsay2°7 the Court of Appeal held that because of 

their confidential nature neither the mediation agreement, nor any statements made in the 

course of mediation, should have been referred to by the parties either at the trial at first 

instance or on appeal. Accordingly, the whole point of mediation is to remove the process 

203 Chapter Two: Literature Review, p. 42 et seq. 
204 Brenner et al, op cit, above note 66, at 159. 
205 The process the author finds most convincing is outlined in Chapter Two: Literature Research, p 55 et seq. 
206 See Chapter Two: Literature Research, p. 46. 
207 Vaucluse Holdings Ltd. v Lindsay (1997) 10 Procedure Reports of New Zealand 557 (CA). 
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from litigation or arbitration and to ensure that anything said or done in a mediation does -not 

later redound to the detriment of any party, should the mediation fail to achieve a settlement. 

However, until a final decision is made the recommendation by Raftesath and Thaler2°8 could 

be adopted that 

no assurance should be given to the parties to a mediation that everything said during the course of. the 

. mediation will remain confidential in all circumstances. A mediation agreement should specify clearly 

the parties' arrangements in relation_to confidentiality and privilege. The parties should be specially 

alerted to the confidentiality provisions which exist in the mediation agreement. Besides all documents 

prepared for use in the mediation and intended to be confidential should be identified as confidential 

(e.g., marked "without prejudice", "for the purpose of mediation only"). 

It must be realised that these recommendations might be useful to handle the current situation 

but not for the education of mediation. On the contrary, the recommendations - as necessary . . 

as they appear - seem to result rather in further confusion on the nature of confidentiality. The 

lawyers' and especially the public's understa.>1ding of and trust into mediation wiil not grow if 

one has to admit that New Zealand courts have not yet clearly decided on how to handle the 

question of confidentiality in mediation. It is therefore submitted that the introduction of a 

mediation privilege would help to clarify the situation.209 It would make it easier to impart the 

issue of confidentiality and also foster to establish the public's trust in the ·mediation 

process.210 

'..• 

It must be noted, though, that a mediation privilege would also not be an absolute guarantee to 

have evidence taken from a mediation be ruled inadmissible at court. The mediation privilege 

would follow the rules of the without prejudice privilege including its reasonable limitations 

208 G Raftesath and S Thaler, Cases for Mediation ( 1999) 42. 
209 The common law does not offer a mediation privilege. However, the categories of privileges are not forever 
closed but can be extended. Extensions have lately been made to the public interest privilege. The policy behind 
the public interest privilege is that relevant evidence is excluded from beipg admitted in court proceedings if its 
disclosure would be prejudicial or injurious to the public interest. Generally a private promise of confidentiality 
made by a mediator would not outweigh the public interest. However, in Aboriginal Sacred Sites Protection 
Society v Maurice, (1986) 67 Australian Law Reports 183, the judge held that the public interest privilege could 
be claimed by an authority which had in the course of a land claims hearing dealt with information conveyed in 
confidence by Aboriginals. In New Zealand mediators may be able to claim privilege under s 35 of the Evidence 
Amendment Act (No 2) 1980, but there has been no court decision on this point. 
210 Besides, without the introduction of a privilege for mediators, the mediator's appearance in court seems to 
jeopardise the concept of her or his impartiality. According to the nature of mediation and most definitions the 
mediator is present to facilitate a negotiation as a "neutral" third party. If the mediator is required to convey 
information to a court, the mediator may need to compromise her or his impartial role since she or he will be 
focused on what should be included in the testimony and what not. 
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as they have previously been outlined in the literature review. 211 But by providing a mediation 

privilege there would at least be a terminological clarification of its existence and by applying 

the rules of the without prejudice privilege the scope of the limitations would at least be 

clearer.212 The parties to the mediation would be able to waive the privilege if all involved 

parties agree to do so because the privile~e is mainly introduced to protect the trust of the 

parties. Once the parties waive their right voluntarily they do not' have to be sheltered any 

longer and the impartiality of the mediator cannot be endangered. 

To sum up, the teaching about mediation confidentiality is difficult because there is and there 

cannot be an absolute concept. The introduction of a mediation privilege, however, seems to 

bring a minimum of dogmatic clarification. 

c) The Difficulty of Teaching Mediation Ethics 

The problem of teaching mediation ethics is closely related to the problem of developing 

ethical guidelines. If appropriate guidelines were at hand they could easily be given to the 

lawyers or to the public for educational purposes. Etl:1ical guidelines in general and ethical 

guidelines in New Zealand have been analysed in theHterature review.213 When looking at the 

latter the author examined the Code of Ethics for Mediators which the Arbitrator's and 

Mediator's Institute of New Zealand (AMINZ) had developed and the Mediation Guidelines 

for CFM Pilots which were prepared by David Williams QC and Master Kenn,edy-Grant. It is 

submitted that neither of the regulations is appropriate to claim a countrywide acceptance for 

which two reasons appear to exist. First, the guidelines seem to suffer from specific 

shortcomings which have been outlined before.214 Second, ethical guidelines for mediators are 

generally difficult to fonnulate because no universal answers can be given to the variety of 

ethical problems a mediator might face. Ethical decision-making will always depend on the 

nature of the particular case, the position of the parties and the goals and personality of the . 

mediator. Just to give an example: if there is a dispute involving parties with a severe power 

imbalance (e.g. a large company and a legally uninformed consumer) the mediator's ethical 

decision whether and to what degree to influence the mediation process depends on her or his 

acknowledgement that each party needs a certain amount of empowennent in order to self-

211 Seep. 48. Note that a mediation privilege just as the without prejudice privilege would not guarantee absolute 
confidentiality (see Mathieson et al, op cit, above note 101, at 323). There might be other values outweighing the 
parties' interests. But by applying the rules of the without prejudice privilege the scope of the privilege's limit 
would at least be clearer. 
212 For a summary of the privilege's limitations, see Mathieson et al, loc cit. 
213 P. 71 et seq. 
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detetmine the outcome (which will again depend on the mediator's goals, e.g. to settle at any 

means having no regard to the justness of the outcome or to facilitate the parties own 

decision-making process having regard to the parties truer interests) and on her or his 

realisation of the present power imbalance. 

The best way of teaching ethics in mediation therefore appears to be to first of all create an 

awareness that the mediator is constantly making decisions based on his personal values and 

second to uncover mediation's underlying values and principles.215 Only by understanding 

those principles can the mediator assess what might be ethical in the particular case. It is this 

complexity of mediation's ethics and the lack of universal answers that make it apparently 

impossible to teach it to the public and difficult to teach it to lawyers. 

Still, if lawyers and especially if citizens were asking for information on mediation guidelines 

it would be unsatisfactory to not to be able to hand something out. If mediation wants to be 

accepted as a field of its own it needs ethical guidelines.216 In order to win peoples' trnst it 

would be ideal if there were uniform ethical guidelines throughout Nevi Zealai--id. One has to 

be aware of its unavoidable inadequacies, though, i.e. guidelines will either be formulated in a 

highly general way or imply an absoluteness that does not exist in reality. 

According to Riskin there are two different approaches to establish appropriate ethical 

guidance: rules and standards. 

Rules are "formally realisable." "No one shall mediate who has not passed the XYZ examination" is an 

example. A standard, principle, or policy, on the other hand, is less precise and "refers directly to one of 

the substantive objectives" of the regulation. For instance, "No one should mediate who is not 

reasonably qualified to do so." A rule and a standard may be designed to serve the same policy 

objective, say, protecting the public by having only skilled people mediate, but they do so in different 

ways.217 ... Which approach we use as regulators depends in part on the degree of trust we have in_ the 

decision-makers. A parent who tells his child "don't eat candy" sends a message different from that of 

the parent who says "eat sensibly." And the two parents likely have different degrees of confidence in 

their children's judgement and responsiveness to orders, and perhaps different assessments of the 

hazards of candy .... The risk in using rules is that they may heighten the strong tendencies toward 

individualism that are already present in most lawyers; this could render the perspectives based upon 

214 P. 74 et seq. 
215 See Chapter Two: Literature Review, especially p. 44 et seq. 
216 See also Moore, op cit, above note 8, at 353. 
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caring and interconnection less available to the participants. There is another side to this argument, of 

course. Rules could be seen, not as an impediment to neutral lawyering but as its sine qua non. The idea 

here would be that only rules can provide the safety necessary to encourage lawyers to try this activity 

and to safeguard the interests of participants in mediation218 .... rules could inject an adversarial tone 

into the mediation.219 

For the reasons mentioned by Riskin, standards should be preferred to rules. Moreover, only 

in standards seems it possible to indicate that ethical decision-making depends on the 

particular case. Riskin accordingly suggests: 

1. Fairness 

The neutral lawyer in mediation should have a duty to assist participants toward an agreement, and through 

a process, that 1) meets the participants' own senses of fairness; 2) does not violate minimal societal notions 

of fairness between persons who make agreements; and 3) does not violate minimal standards of fairness 

toward unrepresented third parties.220 

2. Maximisation 

Tne maximisation process has at least two aspects. One is to help the parties enlarge whatever will be 

available to share or divide. The other is to identify and exploit value differences among the participants.221 

The strength of Riskin's approach lies in his subjective fairness notion.222 The subjective 

notion which does not ___clai~our-a-gu-innovatien-a1'.l:d---4le-x-ihllit~hP.-----

mediator is forced to transfer each situation she oi he is in to the standards in order to regulate 

her or his conduct. This transferral makes the mediator focus on what actually happens in the 

mediation. The mediator and the parties are forced to explore their own and society's senses 

of fairness. By this means the mediator and the participants become more self-aware and the 

quality of the resulting agreement is likely to be increased. It is the author's impression 

( despite or maybe due to the its general form) that these guidelines are the best achievable and 

are therefore recommended to be adopted. It must be realised, however, that the 

understanding and consequently the teaching of mediation ethics is anything but easy because 

universal answers cannot be given. 

217 L Riskin, 'Toward New Standards for the Neutral Lawyer in Mediation' (1984) 26 Arizona Law Review 329, 
346. 
218 Ibid 347. 
219 Ibid 348. 
220 Ibid 354. 
221 Ibid 358. 
222 To the author a similar notion, the "subjective flexibility notion" might be advisable to unify the different 
approaches to the defmitional question. 
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3. Giving Lawyers a Mediation Background 

It is submitted that lawyers need a background on mediation to realise the underlying 

principles once they get in touch with mediation in practice. The best practical experience will 

only be of limited effect if the lawyer does not comprehend the concept of mediation. But 

theoretical education should not only maximise the effect of practical experience. It is likely 

to reduce potential reluctance towards mediation by itself. If mediation is not a completely 

new issue when first met in practice, in other words if the "idea of mediation" is accepted, it 

will be more likely for the lawyer to acknowledge it in practice. Theory and practice seem as 

indispensable and interdependent factors in preparing lawyers for (and in making them 

support) mediation to become a mainstream subject. 

As described in the literature review223, one of the great problems having lawyers involved in 

the mediation process is the lawyers' generally adversarial background. Most of mediation's 

values are based on ·the opposite of adversarialism.224 Some authors have even described the 

lawyer's traditional work as the "antithesis of mediation".225 Clearly, these discrepancies of 

what mediation requires and of what lawyers usually have to offer need to be taken into 

consideration in the following discussion. 

a) Future Lawyers 

For two reasons it is submitted to be cmcial-fu.r--raisin-g-the--aeeeptance of mediation to focus 

on the education of future la-wyers. First, they are easy to address. Future lawyers have to pass 

law school before they go into practice. If mediation is taught in university, future lawyers 

will experience it as an integrated part of the law. Current lawyers on the other hand are 

probably impossible to reach if they do not take the initiative themselves. It seems unrealistic 

to have mandatory mediation education for current lawyers. 

Second, future lawyers have not yet adopted the adversarial approach to dispute resolution 

most current lawyers have. Although the survey shows that involvement with mediation 

nfluences even current lawyers significantly in their daily practice (away from 

tdversarialism), it would be more striking if law students learned about different approaches 

o dispute resolution from the beginning of their education. It is generally easier to teach 

.omeone with. an open mind than to "re-teach" someone with an occupied mind: 

I] 
· P. 63 et seq. 
14 Chapter Two: Literature Review, p. 44 et seq. 
15 G Tillet, cited in Astor and Chinkin, Dispute Resolution in Australia (1992) 222. 
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For lawyers to become problem solvers first and adversaries only when necessary, they must be 

educated about mediation and other ADR processes and about how being a lawyer fits in with 

these processes. The best time for this education is during law school, when students are first 

learning about the law and the legal system. At this early stage, they can better integrate the idea 

of problem solving into their idea of lawyering. Law school also provides a forum for potentially 

reaching all future lawyers instead of just those who happen to become interested in, or are 

accidentally exposed to, a problem solving approach to lawyering.226 

To make law school the most effective forum possible, it is submitted that mediation (or non

adversarial conflict solving in general) should be part of the curriculum from the first year on. 

Ideally, classes should be small which will be a problem in mandatory courses. However it 

seems possible to combine the "real" law courses (Contracts, Torts, Equity ... ) with the 

teaching of those conflict managing skills required in mediation227 . The disadvantages of large 

first year courses seem to be outweighed by the advantages of introducing "the law" with both 

its adversarial and non-adversarial sides. 228 And examples in the USA demonstrate that such 

courses can be conducted successfully.229 For those students with a desire to pursuit the 

mediation sector, optional courses in smaller groups should be offered.230 

However, the implementation of mediation into the regular law school curriculum seems to 

face some problems of its own kind. Just as most lawyers, most teachers in law sehool are

used to think in adversarial terms. The process of reasoning while "solving" a case by 

applying substantive law is distinct, if not the opposite of managing a dispute from the 

parties' point of view.231 In the application of "real" law highly complicated events are 

reduced to a minimum of legally significant facts. Everything irrelevant for proving a fact in 

issue is usually inadmissible. The only question that needs consideration in the legal 

education is who is entitled to get something on which basis. Any answer that does not 

226 C Savage, "Future Lawyers: Adversaries or Problem Solvers?" (1989) 7 Mediation Quarterly 89, 99. 
227 The author feels scarcely qualified to make detailed suggestions on how to run such courses. J Chart, op cit, 
above note 190, at 203, for instance, offers examples how such combinations could work and has made positive 
experiences in a Contract Course with 200 students. 
228 See Ardagh and Cumes, op cit, above note 135, at 74: "If lawyers are to be mediators and/or to participate as 
lawyers in mediation sessions, a lessening of emphasis on legal methods and solutions is necessary." 
229 The University of Missouri Columbia Law School (followed e.g. by Stanford and Georgetown University) 
teaches large classes with such a "problem-solving" approach since 1985, see Chart, op cit, above note 190, at 
203. 
230 L Riskin, 'Mediation in Law Schools' (1984) 34 Journal of Legal Education 259, 262-263 suggests also a 
"two-level" mediation education for law students but only on a voluntarily basis. 
231 See Literature Research, p. 42. 
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concentrate exclusively on this question is not regarded creative but false. 232 That appears to 

be the pure form of positional thinking and it is what law students learn to be the only valid 

form of thinking. 

The process of mediation requests (as well) the opposite. "Emotional intelligence" is an 

important quality of skilful mediators. Knowing about human emotions and how to deal with 

them are key issues for successful mediators. Finding individual solutions for specific 

conflicts (in contrast to generalising specific conflicts until they "fit" under the law) requires a 

creativity that is unknown to (or at least untrained in) many lawyers. In addition, niany (for 

inst~nce ethical) issues in mediation. cannot be addressed universally, but have to be balanced 

having regard to the particular case. Lawyers depend on procedura~ rules to determine further 

courses of action, whereas "[p ]rocedural steps cannot substitute for the mediator values which 

must inevitably intrude".233 It might be this unfamiliar flexibility of mediation and its 

application.that will many l~w scholars wonder whether it is appropriate to teach it in law 

school. In that sense the situation appears to be a bit "tangled". Most universities would quite 

likely add mediation to their curriculum on a mandatory basis if it was becoming more 

accepted in society. But to get accepted, the teaching of future lawyers appears to be a major 

factor. Possibly the suggested option of promoting mediation in the public and the respective 

education of the public might help to resolve this "vicious circle". Until then the teaching of 

mediation in law school will apparently continue to depend on those scholars willing tc 

"swim against the tide". 

b) Current Lawyers 
..J· 

As already mentioned the education of current lawyers will depend on their willingness to 

participate. Realistically, it will be mainly those lawyers who want to mediate themselves 

( and therefore need a certification) who would attend mediation training courses. Since it is 

(yet) impossible to reach the majority of lawyers with such courses, it appears especialiy 

important to ensure an adequate quality of the mediation training. It is regarded as insufficient 

32 It is one of the great advantages of mediation to focus on what works best for the individual parties which is 
,ften not what the legislature regarded as just, see Chapter Two: Literature Review, p. 45. 
33 H Astor and C Chinkin, 'Mediator Training ·and Ethics' (1991) 2 Australian Journal of Dispute 
lesolution, 219. 

125 



that mediators in New Zealand can be accredited after only a four(!) day course.234 Especially 

lawyers must learn that 

[u]nskilled and incompetent attempts at conflict resolution can lead to disaster, just as attempts at 

surgery, engineering, or plumbing based on sincerity, good intentions and a brief introductory 

course are likely to cause more problems than they solve.235 

Ideally, despite the general problems of teaching mediation236, the training of lawyer

mediators (just as of other mediators) will become standardised. The less inner fractions the 

mediation movement builds up the stronger its impression will be to the outside. Especially a 

standard education seems to guarantee~a fair quality of the outcome. A lawyer-mediator has 

been quoted "the absence of uniform standards and lack of any general standards or 

monitoring means that there is no guarantee of competence by people calling themselves 

specialists, nor any bar to any of us (lawyers) holding ourselves up as experts". 237 

It is suggested that (reasonably) longer and more intensive mediation courses will not 

discourage current lawyers to become mediators. On the contrary, making the 

qualifications to become a mediator more difficult might even attract lawyers. Usually 

things that come cheap in life are not regarded as valuable and vice versa. Especially the 

training of lawver mediators might need some extra sessions due to the regular lawver' s 

tendency towardsooversarialism. Practising lawyers will need time to realise that there 

are other options of approaching disputes than ''to fight it out". About the potential 

influence of mediation training on lawyers it has been said accurately:238 

Mediation training and practice can help lawyers question the many ( often unconscious) value 

presuppositions that underlie normal lawyer behaviour - for example, assumptions about 

adversariness and rules, how lawyers behave, and what clients want - from which we tend to 

operate automatically. Mediation training, in other words, may help lawyers break out of the 

"mental grooves and compartments" characteristic of the lawyer's conventional world view, 

234 See also Ardagh and Cumes, op cit, above note 135, at 76. The author's mediation course in Germany has 
taken three weeks over a period of ten months. In addition proof of conducting a minimum of eight mediations 
including feed-back sessions had to be given at the end of the ten months. 
235 G Tillet, cited in Astor and Chinkin, op cit, above note 225, at 208. 
236 See above p. 112 et seq. 
237 R Charlton, 'New South Wales Legal Convention - Future Directions for Mediation' (1996) 7 (2) Australian 
Journal of Dispute Resolution 118, 132. 
238 L Riskin and J Westbrooks, Dispute Resolution and Lawyers (1987) 70. 
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Besides the teaching of the mere mediation process239, mediator training should support 

the practitioner to become observant of the different main values in mediation and its 

possible tensions.240 Mediation is not a science with logical answers to all upcoming 

questions. Mediators regularly face decision making which is based on personal ideals. 

Mediation instructors cannot teach the mediator what to do in the particular case, but 

she or he can impart the factors that appear decisive to reach conscious and ethical 

choices: 

Ideological awareness, and interventionist decisions about issues of impartiality, neutrality, and 

fairness, should not occur solely in actual mediations. If mediators discover their ethics of 

intervention only through experience, they do so at the expense of disputants. Mediators must 

confront the critical issues of intervention during training. 241 

Possibly by teaching those lawyers properly who are interested in becoming mediators, 

some of their colleagues who are representing clients in mediation might become aware 

that mediation is a field of its own and demands other skills than litigation. And if the 

overall acceptance of mediation can be raised over time, it might come as Stone 

optimistically predicts for the United Kingdom:242 

[I]t is clear that when mediation attains the level of mainstream practice, as has happened in the 

USA and is happening in other countries, the exnectation will he that every lawyer will have the 

ability to represent his clients in mediation as is the case with negotiation. 

It is easy to foresee that the need for appropriate training on a massive scale will develop. What is 

required is that it should provide a foundation of insight into the mediation process, without the 

necessity of undertaking the full training of a mediator. 

4. Educating the Public: A Utopian Dream? 

It seems an astonishing result of the present survey that 100% of those lawyers who have not 

yet been involved with mediation would consider getting involved if they were asked for it by 

their clients on a regular basis. And even if the numbers were not as clear, public demand for 

mediation appears to be one of the very few arguable options to get current lawyers involved 

with mediation. For that reason it has been suggested that potential clients must be properly 

39 See Chapter Two: Literature Research, p. 55 et seq. 
40 See Chapter Two: Literature Research, p. 41 et seq. 
41 G Walker, 'Training Mediators: Teaching about Ethical Concerns and Obligations' (1988) 19 
,1:ediation Quarterly 33, 38. 
42 See Stone, op cit, above note 141, at 99. 
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educated about the possibilities of mediation in order to make them ask their lawyers about it 

on a regular basis. A proper education would also make people consider to use mediation 

without involving lawyers at all. Hardly anyone likes to see a lawyer. If there is a way to 

avoid it, it is submitted that people will be interested to hear about it. But from a practical 

point of view, is a proper education of the public realistic or is it a utopian dream? And what 

does "proper" mean in this context? 

Both questions depend on what should be achieved at the end of the education. For the present 

purpose of raising mediation's overall acceptance in New Zealand it is regarded as sufficient 

if people become increasingly aware about the mediation option and to have a general idea 

about its nature and principles. It has been discussed in detail that mediation does not offer 

universal answers to issues like defining mediation itself, defining its process, its principles or 

its ethics. This does not make an education of the public easier but it also does not malce it 

impossible. The more basic the message about mediation the more likely it is that people will 

remember the option of mediation when they could use it. Once the people have a (relatively 

low) level of mediation awareness, it seems fairly easy to maintain sources of information 

which provide them with more details on how to approach the conflict with mediation to 

which people can tum in the moment of crisis. It is suggested that an education with the goal 

of making the majority of New Zealanders remember the option of mediation when the 

dispute arises is realistic to achieve. 

For the elections in October 1996 New Zealand had changed its voting system (adopting the 

German system). Under s 5 of the Electoral Act 1993 the legislature put an Electoral 

Commission in charge to "promote public awareness of electoral matters by means of the 

conduct of education and information programmes and by other means". After conducting a 

systematic education of the public, according to the Electoral Commissions Report 1997 nine 

out of ten eligible electors understood that they have two votes. Out of those electors 86% 

were able to name the Electoral Vote and 87% the Party Vote. Over 70% knew that the Party 

Vote was the decisive vote to determine the final number of MPs a party would have in 

Parliament. 

What do these numbers have to do with mediation? They show that the New Zealand public is 

capable ofbeing taught much more complex matters than an awareness of mediation. Perhaps 

the relatively small number of citizens with most of them living in only few urban areas 
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makes it easier than elsewhere to address the people. Perhaps the electoral campaign was 

simply well conducted.243 The point is, however, that educating the public about mediation to 

a degree that people remember this option and gather for more information when needed does 

not seem utopian. 244 

As indicated before an educational campaign could take place in two stages. The first stage 

would generally promote mediation as a means of dispute resolution. The· initial promotion 

would last for a fixed amount of time (one month could suffice).245 With the vast amount of 

consumer messages in the current media the campaign would need to focus on simple, easily 

remembered messages. The use of cartoon characters seems to be an option. The Electoral 

Commission had great success using the "Footrot Flats" characters. The theme could be aired 

on national television and in cinemas. Advertisements could be printed in newspapers. The 

Electoral Committee made 65 commercial radio station play a "question-and-answer" format 

theme which could easily be applied on mediation.246 Ideally, a short brochure about 

mediation will be sent to each New Zealand household as the Electoral Commission was able 

to do with a pamphlet inciuding the most c01nmonly asked questions about the new voting 

system. Especially for Maori or Pacific Island Communities, more personal approaches could 

help. The Electoral Commission had won the help of "Pacifica" ( a voluntary women's 

organisation) conducting meetings with the various Pacific ethnic. groups. The Ministry of 

Consumer Affairs reported positively abm1t the similar~ducating Pacific Island church 

workers who subsequently would teach their own people in church related meetings. 

The second stage would "keep the flame burning" on a lower level and provide those with 

actual interest in mediation with according information. It should get started with the first 

stage in order to enable people to obtain prompt responses to questions related to mediation. 

The Electoral Commission had good experiences with a "0800-line" providing electors with 

further information. It does not seem unlikely that many people will call an 0800 number (if 

they have the awareness of its existence) before contacting a lawyer which they know is going 

to cost them regardless of the results of the lawyer's activity. Additionally it would be easy to 

!43 The campaign was given the 1997 TVNZ/Marketing Magazine Award in the charity/fund.raising/non-profit 
~ategory. The six.judges described the results in terms oflevel of voter understanding as "world class, exceeding 
hose in Germany after just one campaign" (an assessment that can be confinned by the experiences of the 
mthor. Many Germans do not understand the voting system). 
44 Financial issues will be addressed in a moment. 
45 If the feedback appears not to be satisfactory, the initial promotion could of course be repeated. 
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provide a website on the internet, especially for keeping information up-to-date and 

addressing the younger generation. Brochures could be distributed through community 

groups, public libraries, citizens advice bureaux and other outlets of public access.247 

Naturally, a campaign like that heavily depends on the financial resources available. The 

Electoral Commission spent almost $ 2 million on its first campaign in 1996/97. Financial 

support in this category seems only available if it is provided by the government. Although 

there appear to be potential reasons for the government to support a mediation campaign (for 

instance, possible reduction of legal aid payments of over $ 70 million per year248, release 

courts from their alleged overload of work) it seems unlikely to receive funding in similar 

w~ys as the Electoral Commission. The education of electors about the new voting system 

was a necessary campaign to ensure a democratically legitimised Parliament, in other words it 

was in a compelling national interest. The promotion of mediation - as desirable as it is - is 

not a national necessity. 

The results that are aimed for, on the other hand, are quite distinct as well. In the electorai 

campaign it was necessary to make people understand the new voting system. For the present 

purpose it was submitted to be sufficient to make people aware of mediation. The suggestions 

how to run a mediation campaign described an ideal picture. It is submitted that parts of the 

campaign could be realised with just a fraction of the money the Electoral Commission had at 

hand. Even if the first stage was only operated by radio advertisements and the second stage 

by the 0800-line, the website and the distribution of brochures a high percentage of people 

could be addressed.249 

The author omits to speculate on what a "low-budget" campaign like this would cost. But it 

seems reasonable for the government to invest the relatively small amount it would take. And 

even if tax money was not obtainable, the amount appears to be small enough to make private 

fund raising an option. The options of private fund raising are numerous. Just to give a few 

246 Especially Maori and Pacific Islanders are said to frequently listen to the radio, for which reason the Ministry 
of Consumer Affairs, for instance, works a lot through iwi stations to spread information on consumers' rights 
(telephone interview on 17.01.2001 with the Ministry of Consumer Affairs). 
247 It is the "second stage" of the public's education which would be most affected by the general problems of 
teaching mediation discussed earlier in this chapter. A citizen calling the 0800-number or reading a brochure to 
receive more detailed information is likely to be interested in the details of the mediation process or in the 
question of confidentiality. Not being able to state a standard procedure or a reliable mediation privilege will 
hardly foster the citizen's decision to choose mediation. 
248 Report of the Legal Services Board for 2000, p. 47. 
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examples: if all mediating members of AMINZ were willing to contribute $ 50 in order to 
,. 

promote their own profession (regular membership fees are between $ 250 and $ 430 per 

year!), there would already be a starting.budget of$ 14,500.250 The Legal Services Board, as 

another option, receives annual payments from a New Zealand Law Society Special Fund (no 

tax money) and used it for extended legal education of the public by providing the 

Community Law Centres with educational tools such as videos or newsletters.251 If funds are 

available, for example, to produce a vide·o about New Zealand sea-fishing Laws in order t6 

educate migrants252, it is submitted it should be possible to raise enough money for a 

mediation campaign. 

,• .. 

249 It seems also time to have "mediation" listed in the Yellow Pages. It is amazing to see all sorts of businesses 
branches there but not mediation. 
250 According to a telephone interview on 18.01.2001 with Christie Hyde, Executive Assistant of the AMINZ 
headquarter in Wellington, about half of the 5 80 members are mediators. 
251 Report of the Legal Service Board for 2000, p. 19 et seq. 
252 Report of the Legal Service Board for 2000, p. 22. 
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Conclusion 

By handing out the questionnaire and evaluating its answers the aims of the thesis as set out in 

the introduction seemed to be achieved. Some of the thesis' results include new insights, 

others merely support surveys conducted in the past. In that respect, the thesis first of all 

confinns the results of the American corporate study and the Ohio Attorney Survey for New 

Zealand. Both studies suggested that the reason why lawyers do not refer clients to mediation 

cannot be found in the lawyer's desire to maximise fees. In this re~pect the thesis contradicts 

those American commentators who claim that the acceptance of mediation is still low because 

lawyers refuse to refer clients to mediation and attribute their reluctance to economic 

interests. New Zealand lawyers do not think that lawyers who act as mediators, or advise 

clients to adopt mediation harm their business financially by losing fees; neither do they 

believe that their promotion of mediation would lead clients to go straight to mediation 

without seeking their legal advise to resolve future disputes. 

Second, the thesis supports the exit survey from mediators, parties and lawyers (in six 

hundred mediated cases in four Ohio counties) in terms that lawyers in New Zealand who 

have experienced mediation also tend to negotiate settlements without commencing 

discovery. Third, the thesis agrees to the results which have been evaluated by the American 

corporate study. The involvement with mediation influenced Christchurch and Wellington 

. lawyers (just as their counterparts in America) in a way that they started to initiate settlement 

negotiations at an earlier point of time; to increase the frequency with which an agreement is 

reached and to reduce the time to reach a settlement. 

Additionally, the introductory question was asked which legal working conditions would 

support the use of mediation. It was discovered that lawyers who have worked in their 

profession for a shorter time are more supportive of mediation than lawyers who have worked 

in their profession for a longer time (under and over 20 years of working experience). 

Besides, it was learnt that lawyers who have worked in overseas jurisdictions and who have 

become involved with mediation through that experience are more favourable of mediation 

than their colleagues who have not done so. In contrast, the size of the law firm the lawyer 

works for seems not to be a decisive factor on her or his acceptance of mediation. . 

The paramount question, how the acceptance of mediation in civil and commercial disputes 

may be ·increased, is answered with the suggestion to educate the public as mediation's 
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potential users as well as lawyers, especially future lawyers. The author drew this insight from 

the answers to the questionnaire. All lawyers who had not been involved with mediation at the 

moment when they answered the questionnaire, responded that they would get involved with 

mediation if they were asked by their clients for mediation services on a regular basis. It 

therefore appears to be a promising approach to make people frequently demand mediation 

from their lawyers. Most people ask their lawyers for help if they face a personal or 

professional crisis with a legal background. fu that way lawyers function as "gatekeepers", i.e. 

by their advice they either let clients "pass the gate" to mediation or they do not. The numbers 

in the survey have clearly indicated that lawyers would open the gate far more often if their 

clients would ask for mediation on a regular basis. Since it is accepted by nearly all scholars 

that mediation is time and cost saving in the resolution of many disputes the advantages for 

the public cannot be overlooked. However, it is necessary to educate the public of these 

advantages so that they can profit from the benefits mediation offers them. 

The education of the public and lawyers in mediation faces general as well as specific 

problems. Among the general problems arn the lack of a universal mediation definition and 

the lack of a standard mediation process, the confidentiality debate and the difficulty to 

formulate mediation ethical standards. The teaching of future lawyers, crucial as it is, depends 

on the universities' eagerness to integrate mediation and its non-adversarial approach into the 

regular·curriculum. It can be done as universities in the USA have proven. The teaching of 

current lawyers is submitted to depend on their willingness to participate_ in educational 

programs unless lawyers want to become mediators themselves in which case they need to 

attend mediation training course. This course (four days of training suffice in New Zealand) is 

submitted to be not enough to properly train lawyers to be mediators. 

The education of the public is suggested to be possible and should focus on people's 

awareness of mediation as a means of dispute resolution. Once awareness is established 

people can contact various sources at the time of a dispute in order to receive more 

information. The thesis describes an ideal campaign of public education but aclmowledges its 

high financial costs. It is submitted that a reasonable educational program can also be 

conducted with only a low budget. Examples are given on how private fund raising could 

work for the present purpose. 

133 



However, the author is aware of the fact that the education of the public to improve the 

acceptance of mediation is solely her personal theory and as such open to. criticism. 

Nevertheless, if education programmes would prove successful, lawyers would eventually 

experience mediation and profit from that experience in many ways. Some of the influences 

have been revealed in the survey and been mentioned above but the involvement with 

mediation would also bring other benefits to the lawyer. Lawyers would get a chance to 

become.more aware of their own emotional needs and value orientations and those of others. 

Especially the latter would make the lawyer better able to not only perceive his or her client's 

needs but also to work more effectively with all manner of people. The described sensitivity 

may additionally encourage the lawyer to come up with creative solutions to systemic as well 

as individual problems. In other words, the lawyer's overall approach to dispute resolution 

might become less adversarial. To foster the lawyer's understanding of mediation (as well as 

to decrease his or her reluctance to use or recommend it) while more and more clients ask for 

it, it would be ideal if the education of the public would go along with some form of more 

specific education of the lawyers. The teaching of lawyers might make it even easier for them 

to open the gates to mediation as well as ensuring a certain level of mediation quality in case 

the lawyer decides to be a mediating lawyer herself or himself 
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