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In this second issue of the New Zealand Journal of Taxation Law and Policy (the Journal) for 2022 we feature 
four articles. These four articles cover topics ranging from: reforming New Zealand’s individual tax residency 
rules; analysing issues associated with artificial intelligence systems in taxation; exploring themes surrounding tax 
policy changes during the 1990s; and introducing prosperity as a new tax policy objective for New Zealand. 

In the first of the four articles, Nick Meates observes that to many tax commentators, it may seem like New 
Zealand’s individual tax residency regime is adequate due to the lack of reported judicial disputes. However, in 
Meates’ view, this perspective is overly simplistic. To truly consider the adequacy of any tax law, he argues that 
an evaluation ought to be informed by a set of desired principles. New Zealand’s individual tax residency regime 
is based on an objective physical presence test and a subjective test known as the permanent place of abode test. 
When viewed in the light of the principles of equity, certainty and simplicity, the overriding nature of the subjective 
permanent place of abode test leads to significant inadequacies, particularly for individuals who choose to leave 
New Zealand. As the world prepares for continual globalisation following the COVID-19 pandemic, Meates argues 
that legislative reform is necessary to create a modern and workable individual tax residency regime. The 
Australian Government in their 2021-2022 Federal Budget responded to similar issues in their individual tax 
residency regime by accepting a new framework offered by the Australian Board of Taxation. In Meates’ view, 
this framework seeks to eliminate many of the issues caused by the permanent place of abode test in place of a 
more objective regime. This new Australian framework poses a unique opportunity to determine whether, and to 
what extent such a framework would be suitable in a New Zealand context. 

Kalmen Datt, in the second article, seeks to identify potential problems that may arise for taxpayers (and tax 
authorities) from the use of artificial intelligence systems (AIS) by the tax authorities. These problems include 
issues such as the inability of complex AIS to explain how they reach decisions; how litigation is becoming multi-
jurisdictional; increased scrutiny from authorities; reduced response times; bias, risk, and cyber-security. The 
conclusion reached by the author is that AIS enhances a tax authorities’ ability to ensure compliance with the tax 
laws, but both tax authorities and taxpayers will have to take significant steps to mitigate the risks identified which 
may be both costly and time consuming.  

In the third article, the first of two articles by the author in this issue, Alison Pavlovich reflects upon tax changes 
made during the 1990s that signalled the beginning of New Zealand’s participation in the global competition for 
mobile capital. Specifically, the introduction of the Approved Issuer Levy (AIL) and Foreign Investor Tax Credits 
(FITC) are highlighted as providing inbound investors with a tax friendly environment. Pavlovich undertakes an 
analysis of these tax changes and their underlying policy drivers alongside broader observations of the economic 
and political environment. The Anglo-American trend toward neo-liberalism and shareholder primacy theory are 
studied with respect to how they have influenced tax policy and tax competition. In particular, the role of supply-
side economics alongside the dominance of the corporation results in arguments for reducing the tax burden on 
investors to encourage greater investment to stimulate production.  The author’s conclusion is that the tax changes 
of the 1990s herald the beginning of tax competition and are a natural consequence of the global economic and 
political trends. 

In the final article, (the first of a two-part article), Pavlovich observes that over the past few decades, the 
influence of neo-liberalism has resulted in the pursuit of economic growth slipping into tax policy objectives. 
Economic growth, in the author’s view, is a means to an end, and it is increasingly found to produce flawed 
outcomes when not balanced with other objectives. Pavlovich argues that rather than economic growth, prosperity 
should be the goal of tax policy-setting, alongside fairness. While both fairness and prosperity are aspirational, 
they describe the desired end state of tax policy-setting. Human progress leading to higher material wellbeing is 
one of the fundamental purposes of a state. The author observes that the New Zealand Treasury’s Living Standards 
Framework (LSF) prioritises material wellbeing in its goals, although it emphasises the need for opportunities and 
wellbeing outcomes to be shared across current and future populations. The objective of prosperity, the author 
argues, is intended to be read consistently with shared and sustainable economic wellbeing.  
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2.0 POLICY, LEGISLATIVE AND CASE LAW DEVELOPMENTS  
2.1 Legislative and policy developments 

Since our last Editorial in the March issue of the Journal, legislative and policy developments have picked up 
momentum with a sizeable number of official issues papers and government consultation documents. As we noted 
in the last issue of the Journal that we were waiting on the reporting back from the Finance and Expenditure 
Committee (FEC), not only has this occurred but Parliament also passed the Taxation (Annual Rates for 2021–22, 
GST, and Remedial Matters) Bill on 29 March 2022. From a policy perspective, topics subject to consultation 
range from: GST apportionment and adjustment rules; the gig and sharing economy; minimum standards for 
financial reporting by trusts; top tax rate avoidance prevention; Working for Families (WfF) tax credits; and the 
OECD Pillar 2 proposals as part of the Base Erosion and Profit Shifting (BEPS) 2.0.1 We comment specifically 
on the fourth and last of these proposals.  

2.2 Dividend integrity and personal services income attribution 
In a 54-page consultation document,2 the Government is seeking feedback on measures to limit the ability of 

individuals to avoid the 39 per cent personal income tax rate (or the second-highest personal income tax rate of 33 
per cent), by diverting their income through entities taxed at a lower rate.  In particular, the Government is 
proposing that: 

• Any sale of shares in a company by the controlling shareholder be treated as giving rise to a dividend to the 
shareholder to the extent that the company (and its subsidiaries) has undistributed earnings other than capital 
gains; 

• Companies be required, on a prospective basis, to maintain a record of their available subscribed capital 
(ASC), available capital distribution amount (ACDA), and net capital gains, so that these amounts can be 
more easily and accurately calculated at the time of any share cancellation or liquidation; and 

• The “80 per cent one buyer” test for the personal services attribution rule be removed. 
There is much more in this consultation document than the summary above.  The closing date for submissions 

on the proposals in the discussion document is 29 April 2022.  Having passed this date, we await the response to 
the submissions with interest, especially in light of comments made in two of the publicly available submissions.3   

2.3 BEPS and Pillar 2 – How should New Zealand respond? 
A substantial officials' issues paper was released on 5 May 2022 seeking feedback concerning whether, and how, 

New Zealand should participate in an OECD/G20 tax measure aimed at base erosion and profit shifting by large 
multinational enterprises.4  At some 84 pages in length, this document is substantial and of vital significance for 
an indication of how officials are expected to report to the Government on New Zealand’s recommended approach 
to Pillar 2. 

As noted in the introduction to this issues paper, in October 2021, the OECD’s two pillar solution was endorsed 
by over 130 countries in the OECD-sponsored Inclusive Framework, including New Zealand.  Importantly, this 
endorsement did not bind any country to adopt either Pillar 1 or Pillar 2, and importantly the Government has yet 
to decide whether to adopt either Pillar 1 or Pillar 2.  In addition, the Government has not ruled out adopting a 
digital services tax (DST) – a proposal which was first signalled in 2019 – and remains a potential policy instrument 
to respond to certain BEPS issues.5 Notwithstanding its position on a DST, the Government signalled that it 
supports an internationally agreed solution led by the OECD.  

 
1 Further details on these various proposals are available from Inland Revenue’s Tax Policy website at 

<https://taxpolicy.ird.govt.nz/>. 
2 Hon Grant Robertson and Hon David Parker Dividend integrity and personal services income attribution: A 

Government discussion document (March 2022) available at <https://taxpolicy.ird.govt.nz/>. 
3 See for example, CA-ANZ Submission on Dividend integrity and personal services income attribution (29 April, 

2022) available at <https://www.charteredaccountantsanz.com/>. See also CPA Australia Dividend integrity and person 
services income attribution – discussion document (29 April 2022) available at <https://www.cpaaustralia.com.au/>. 

4 Policy and Regulatory Stewardship, Inland Revenue OECD Pillar Two: GloBE rules for New Zealand: An 
officials’ issues paper (5 May 2022) available at <https://taxpolicy.ird.govt.nz/>. 

5 Policy and Strategy of Inland Revenue Options for taxing the digital economy: A Government discussion 
document (June 2019) available at <https://taxpolicy.ird.govt.nz/>. 
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Pillar 2, also known as the GloBE (Global Anti-Base Erosion) rules, would impose a minimum 15 per cent tax 
on the excess income of multinational enterprises in every country in which they operate.6 The rules would operate 
not by way of a multilateral instrument but by incorporation by countries into their domestic law.  That is, these 
rules apply on a jurisdiction-by-jurisdiction basis.  Furthermore, they are intended to apply to every in-scope MNE 
in the world, no matter where it has its headquarters, operations, or sales.  Importantly, the intended design of the 
rules requires implementation by a critical mass of countries. The GloBE proposal is the main part of the OECD’s 
Pillar 2 stream of work. 

Officials have released this consultation paper on the basis that if the required critical mass of other countries 
adopt the GLoBE rules, then the Government will need to decide whether to join them in doing so. Assuming the 
response is in the affirmative, then in line with the October 2021 Statement, officials believe that it may be 
desirable for the Income Inclusion Rule (IIR) to apply in New Zealand from 2023 but no later than from 2024. 

The main purposes of this Government consultation document are to discuss:7 

• Whether New Zealand should adopt the GloBE rules, assuming that a critical mass of other countries also 
does so; 

• When any adoption should be effective, particularly in relation to the IIR; 

• How best to translate the rules into New Zealand law; 

• What areas of uncertainty there may be in applying the rules to New Zealand tax law, and how to resolve 
these; 

• Whether tax paid to the New Zealand Government under the rules should give rise to imputation credits; and 

• Administrative aspects, for instance, return filing and timing of payments. 
The closing date for submissions is 1 July 2022.  We await the outcome with great interest in the second half of 

2022. 

2.4 Supreme Court retirement – Hon Justice Sir William Young  
On 13 April 2022, a valedictory hearing of the Supreme Court was held in recognition of the retirement of Hon 

Justice Sir William Young. Speeches were delivered by: Rt Hon Dame Helen Winkelmann, Chief Justice; 
Attorney-General David Parker; Jacque Lethbridge (President New Zealand Law Society); Maria Dew, Queen’s 
Counsel (QC) (on behalf of New Zealand Bar Association); and Hon Justice William Young himself.8 Sir William 
will continue as a Supreme Court justice, on a fixed term basis for two years, in his words as:  

“[w]e've still got a few judgments outstanding that I'm working on, and I'll work as an acting judge ... if they 
can't [field] a team of five, for some reason, or there are conflicts.”9   
A critical quality to the role of a Supreme Court justice, in Sir William’s view, is to have empathy for litigants.10 

This can be a significant challenge for anyone, including a judge, in some hearings. 

I have had the pleasure of speaking with Sir William informally on several occasions, hearing speeches he has 
delivered, and having the honour of him writing an introduction to an edited collections of essays.11  Sir William 
has been a keynote speaker at several conferences of the Australasian Tax Teachers Association (ATTA), as well 
as a good friend of the University of Canterbury Faculty of Law (his alma mater).  

Sir William’s association with the law is a long and distinguished one. He attended Christ’s College in 
Christchurch before graduating from the University of Canterbury in 1974 with an LLB with first class honours.  
His Honour was awarded the Gold Medal in Law by the then Canterbury District Law Society for being the top 

 
6 The two GloBE rules are an income inclusion rule (IIR) and an undertaxed profits rule (UTPR). 
7 Above n 5, at 13. 
8 Each of the speeches can be accessed form the Courts of NZ website at <https://www.courtsofnz.govt.nz/>. 
9 Ben Strang “Supreme Court justice Sir William Young retires to spend more time with family” (Stuff,  April 16, 

2022) available at <https://www.stuff.co.nz/>. 
10 Melissa Nightingale “Empathy ‘critical’ to role, says retiring Supreme Court judge” (Herald, 13 April 2022) 

available at <https://www.nzherald.co.nz/>. 
11 Andrew Maples and Adrian Sawyer (eds) Taxation Issues: Existing and Emerging (Christchurch, Centre for 

Commercial and Corporate Law, 2011). 
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graduating law student in his year. Sir William went on to complete a PhD at the University of Cambridge, with 
his thesis entitled: Duress and abuse of inequality of bargaining position.   

Sir William returned to New Zealand to enter legal practice in Christchurch. From being a partner in his firm, 
Young Hunter, he became a Barrister Sole in 1988 and, only three years later, a Queen’s Counsel. Sir William 
acted in several high-profile cases, including the infamous Winebox Inquiry of the 1990s.  As a law practitioner, 
Sir William was involved with the New Zealand Law Society’s (NZLS’s) educational programme and, as a judge, 
has worked with the Institute of Judicial Studies which engages in the training of judges. He is the principal author 
of the institute’s Criminal Jury Trials Bench Book and has several academic publications to his name. 

In 1997, Sir William was appointed a Judge of the High Court, rapidly progressing to the Court of Appeal (2004), 
the Presidency of the Court of Appeal (2006) and the Supreme Court (2010). Few lawyers achieve such distinction, 
and his achievement was recognised in 2007 when he was made a Distinguished Companion of the New Zealand 
Order of Merit (DCNZ) and by the conferment of a knighthood in 2009.  In all the Hon Justice Young has spent 
25 years as a judge. 

The Hon Justice Young received an Honorary Doctor of Laws from the University of Canturbury (UC) in 2013. 
The Moot Room in UC’s Faculty of Law is named in his honour.  Furthermore, his Honour is an honorary Bencher 
of the Middle Temple and an honorary Fellow of Gonville and Caius College, Cambridge.  In 2019, the Prime 
Minister appointed the Hon Justice Young to be the Chair of the Royal Commission of Inquiry into the 
Christchurch terror attack on Christchurch masjidian, a role that he has indicated to be one of the toughest and 
most rewarding he has undertaken.  

As noted earlier, the Hon Justice Young has been a keen supporter of ATTA, having given a keynote address at 
the 2009 conference in Christchurch, again in 2016 in Auckland, and most recently in 2022 in Christchurch.  In 
his latest address: “Looking back on the approaches of the courts to tax, after 24 years on the bench”, his Honour 
stated that it was not the address he had hoped to give as the Supreme Court’s decision in Frucor was yet to be 
delivered. However, once the Frucor decision is made public, then his Honour will be in a position to produce the 
address he wanted to.  

2.5 The Supreme Court decision in Frucor12 
As we noted in the last issue of the Journal, back in early June 2021 the Supreme Court heard the appeal in 

Frucor,13 a significant tax avoidance case.  In line with s 170(3) of the Senior Courts Act 2016, around 80 per cent 
of (Supreme Court) judgments are expected to be delivered within six months of the hearing, with particularly 
complex cases potentially taking longer. As at the time of writing in May 2022, this six-month timeframe has well 
and truly passed; indeed, it will be around 12 months after the hearing by the time that this issue of the Journal is 
published.  We eagerly anticipate reading the Supreme Court’s judgment in Frucor, as this is one of the important 
matters that Hon Justice Young has indicated remains to be finalised. 

 
12 Commissioner of Inland Revenue v Frucor Suntory New Zealand Limited, SC 92/2020, 8-10 June 2021, 

Winkelmann CJ, William Young, Glazebrook, O’Regan and Ellen France J. The prior Court of Appeal decision 
was released in September 2020 and leave to appeal to the Supreme Court granted in December 2020. 

13 For prior comment on the Court of Appeal decision in this case in the Journal, see Craig Elliffe “Discerning 
Commercial and Economic Reality: Applying the GAAR to Frucor” (2021) 27(3) New Zealand Journal of 
Taxation Law and Policy 223-237. 
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