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INTRODUCTION: 

The intention of this thesis is to illustrate that there are indirect processes in place within the 

liberal-democratic state system, in countries like New Zealand and Canada, that serve to 

maintain and justify its right to make decisions, regarding the allocation of power and 

resources within society. When the right of the liberal-democratic state to make these 

decisions is challenged, these processes help to channel these challenges away from its 

foundations. This ensures that while the shape of the state may well alter as a result, the belief 

system at the core of the state remains uncompromised. 

An example of such a challenge is the change in governments in New Zealand since 1972, 

each with different ideological ideas about how to implement economic reforms. The capacity 

of the electoral system to limit the impact of such governments by providing the 'people' with 

the choice of electing a new government every three years, means that the system has what 

Beetham refers to as a, "in-built self-correction when the movement in one direction tends to 

get out of hand" (Beetham 1991 p 170). While reforms, such as the devolution program of the 

1984 Labour Government may alter the role of the liberal-democratic state in relation to the 

public good, the belief system at the heart of the state remains unaltered; the idea of popular 

sovereignty for example. 

Additionally, this thesis argues that these indirect processes ensure that the belief system of 

liberal-democracy remains the primary belief system in such societies, in terms of its ability 

to structure the way in which resources and power are allocated. For example by promoting 

the capitalist economic system with its emphasis upon individualism. 

These processes are defined as being three distinct, yet inter-locking concepts: legal validity 

of the rules of power; justifications for these rules; and expressed consent (Beetham 1991 

pp 15-26). These rules of power are the means by which decisions are reached over the 

allocation of power and resources in society. For example, in New Zealand and Canada the 

idea of representative government indicates how the government is structured, and the type 

of input from the 'people' through electoral consent. 
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The legal validity of the rules of power simply refers to the way, in which in order to be seen 

as being legitimate, there must be a legal basis for their existence. In liberal-democratic states 

the court system, and the notion of legal sovereignty provides this validity (Beetham 1991 

pl6). The second processes, that of justification, is also provided via sovereignty in liberal

democratic states. "To be justified, power has to be derived from a valid source of authority" 

(Beetham 1991 p 17). Sovereignty provides this authority, as there is nothing above 

sovereignty in theory. (Refer to Chapters Three and Four for an explanation of how 

sovereignty works in liberal-democratic states). The final process, that of expressed consent, 

is obtained through the mechanism of elections and representative government. The 'people' 

also provide their consent for the liberal-democratic state system by accepting the decisions 

of its structures, such as the court system (Beetham 1991 pp18-19). These processes are 

developed in depth throughout the thesis. 

These indirect processes are evaluated, as aspiring to produce feelings in society of common 

interests and goals. These goals include informing the subordinate elements in society why 

they occupy the position they do, as well as limiting the choices available to these groups to 

move into a more economically and politically advantageous position (Beetham 1991 pp108-

109). 

The manner in which this thesis seeks to show the affect of these processes, is by analysing 

the challenge upon the legitimacy of the liberal-democratic state by indigenous peoples in 

New Zealand and Canada. The different belief systems of liberal-democracy and the 

indigenous peoples of these countries highlight the way in which these indirect processes 

encourage the dominance of one belief system, liberal-democracy, over another. 

For the purposes of this examination, the state is considered to be an organisation composed 

of legal and political components, such as the courts and parliament, having the ability to 

control the essential power relations in society (Brass 1985 pp3-l 8). These power relations 

are the decision-making processes which allocate power and resources between groups and 

people within society. The liberal-democratic state, in terms of states such as New Zealand 

and Canada which follow the Westminster tradition are characterised by the following 

feat.ures. 
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Firstly, the idea of popular sovereignty is paramount. It refers to the way in which consent 

for the system is provided by the people, using the electoral process to choose who will form 

the government. Additionally, the belief in individuaiism, and the expression of free will, in 

relation to elections provides the notion that it the 'people' control who govern (Beetham 1991 

pp163-162). 

The second major characteristic of the liberal-democratic state concerns the way in which it 

helps regulate, and organise the economic sectors of society. The belief in individualism, and 

the free market are based on the 

principle that the market constitutes both an arena for individual choice and an 
effective mechanism for coordinating the manifold decisions of individuals and firms 
in the general interest (Beetham 1991 pl64) 

However, Beetham argues that the liberal-democratic state, as the "ultimate guardian of the 

public interest", needs to intervene to ensure the capitalist system of "its social acceptability 

as well as its legal validi ty 11 (Beetham 1991 p 164). Whether this intervention takes the form 

of a positive or negative force will depend on a persons perception about the how far the state 

should intervene, (see Mcleay 1992). 

The liberal-democratic state is highly structured, with lines of communication which are based 

on rational, linear forms of decision-making. Furthermore, it requires sovereignty to legitimate 

the moral use of its authority. In liberal-democratic states, like New Zealand and Canada the 

legal sovereignty is indivisible (McHugh 1991 pp45-47), but can be devolved in a lesser 

manner as in the Federal/Provincial arrangement in Canada. 

The state depends upon the expression of a belief system to "locate an ultimate source of 

authority" (Beetham 1991 p76). Where does the authority that legitimates the use of power 

and the distribution of resources in society come from? In the case of states like New Zealand 

and Canada the notion of popular sovereignty provides this foundation. There is nothing above 
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sovereignty from which it can devolve its authority. The basis of this sovereignty derives 

itself from notions of individualism which lie at the heart of the liberal-democratic belief 

system. 

The individual in liberal-democratic thought; 

furnished the government with the moral right and the physical means to act for 
themselves and in the process also to constrain them (Steinberg 1978 p53). 

The potency of liberal-democracy lies in its ability to rejuvenate and justify those rules of 

power on which its legitimacy rests, such as the right of governments in New Zealand and 

Canada to make policy based upon the consent, expressed through the system of 

representative government. Another example, in the case of New Zealand and Canada, is the 

primacy of individualism in relation to property ownership, which is an important component 

of the capitalist economic system. 

A crucial element of the way in which the liberal-democratic state seeks to maintains and 

reproduce the beliefs which provide its legitimacy to make decisions for society, is the 

expectation that when a group within society seeks justice for perceived grievances liberal

democracy, at least in theory, contains a series of checks and balances which provide 

protection and suggest remedies. The legal tradition in particular has played an important role 

in this maintenance because of its aura of neutrality as a dispenser of justice. As a result of 

these checks and balances, the liberal-democratic state is able to meet potential threats which 

attempt to challenge the basis upon which power within it is allocated. Its legitimacy remains 

unaffected at its core. 

It can be argued for example that there are liberal-democratic states which in recent times 

have experienced enormous changes that have severely affected the foundations upon which 

their legitimacy rests, as in South and Central America (Beetham 1991 ppl 71-178). Moreover, 

the rise in nationalist feeling associated with increased ethnic mobilisation has meant that the 

liberal-democratic state has been forced to constantly find new solutions when attempting to 

accommodate the diverse interest groups that reside within its boundaries. 
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This thesis, however, is concerned with those states which have long-standing association with 

liberal-democracy and base their system of dispensing power along lines which adhere to 

Western-European notions of popular sovereignty. This thesis contends that within such states 

the ideas expressed above do apply. 

In the two states chosen for this comparative analysis, New Zealand and Canada, live a 

number of indigenous peoples who differ from the dominant European population principally 

through their belief system. This system derives its power from the idea of collective rights 

as opposed to liberal-democracy, which bases itself upon the expression of individual rights. 

As a result of the differences in belief systems, a process of dominance and subordination has 

occurred resulting in an adverse economic political and social situation for these indigenous 

peoples. 

Both New Zealand and Canada have similar historical relationships with the indigenous 

peoples who live within their boundaries. This relationship at first involved the forceful taking 

of indigenous land by European settlers, and later the attempt to assimilate indigenous peoples 

into European society. Over the years there have been attempts by indigenous peoples in these 

countries to mobilise in order to protect their rights and culture. 

In recent years this movement has gained momentum due to two main reasons: Firstly, the 

increased ability of indigenous peoples to obtain favourable outcomes for their land claims, 

backed by the legal system. Secondly, New Zealand and Canadian society has changed its 

ideas of how to accommodate different groups within society, social justice and equality have 

become more important. There are, therefore, similar strategies indigenous peoples in New 

Zealand and Canada have used to challenge the legitimacy of the liberal-democratic state; the 

sovereignty argument is one (see Chapter Three). The way the New Zealand and Canadian 

States have responded has also been similar. For example the attempts at recognizing 

aboriginal rights. These ideas are developed and defined in more depth in the first four 

chapters. 
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Before beginning with this comparative analysis it is important to briefly outline the situation 

in the countries being examined. 

The indigenous people of New Zealand and Canada developed highly sophisticated societies 

which contained within them complex languages, judicial systems, religious beliefs, and 

economic and political practices. While their systems did not contain many of the elements 

of institutionalised bureaucracy which have dominated European society (Jacoby 1973 pp9-

40), throughout its time of immense growth following the seventeenth century, this is not to 

suggest that indigenous government was less developed. (See Metge 1975: Comeau 1990 for 

an explanation of indigenous governmental systems before European contact). 

There are three maJor indigenous groups in Canada: 'Status Indians' who are considered 

Indians under Federal law; 'Non-Status Indians'; and the Inuit people, who reside in the less 

populated Northern Territories. Non-status Indians also include the Metis who are of mixed 

Indian/European birth. Indian groups have been at the forefront of indigenous struggle. Status 

Indians in Canada number about 350,000 in some five hundred tribal bands (Crossley 1992 

ppl-4). There, a multiple of languages, traditional practices, and different groups frequently 

clash over the direction of strategies to achieve their goals, and the goals themselves. For the 

purposes of this study when the word indigenous is used in the Canadian context it will refer 

to Indians unless otherwise stated. Indians have been the most affected by direct state 

involvement in their lives. Additionally, they are the most visible indigenous group in Canada. 

For these reasons they are similar to the Maori in a number of significant ways, which are 

outlined in subsequent chapters. 

In New Zealand Maori do not constitute a homogenous grouping either, with individuals 

having various iwi, hapu, and whanau affiliations. About fourteen percent of the total 

population claim descent from this ethnic group. In both New Zealand and Canada the views 

of indigenous peoples differ depending on their own personal, tribal, or iwi ideas. For 

example the difference in opinion over the allocation of the SeaLord deal's profits in New 

Zealand. should it have been based on population, or the amount of coastline an iwi had. In 

Canada the conflict over wether to accept limited self-government from the state or to push 

for constitutional guarantees throughout the 1980s provides an example of the difference in 
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opinion between indigenous groups (see Chapter Five). 

However, for the purposes of this thesis, which examines the clash between belief systems 

a clear difference can be made between European liberal-democratic ideas of socio-economic 

and political interaction and the indigenous peoples of New Zealand and Canada. This study 

deals with legitimacy and it involves the notion of a clash between two belief systems which 

have organised the way legitimacy within the liberal-democratic state is structured, and is 

perceived by groups within society. As will be illustrated, this has involved a struggle against 

a state structure (see Chapter One). Moreover, the common goal of the struggle has been the 

recognition of a special status, based on collective rights, which are common to all sub-groups 

of the Maori and Canadian indigenous peoples. 

Broadly comparing these two indigenous groups in societies, which have similar state 

structures, functional similarities may be observed concerning the impact of legitimacy. While 

Canada has a federal system that separates power between the Federal and Provincial 

Governments, it shares a likeness to the New Zealand system in that both are founded on the 

Westminster system of government (see Jackson 1987: Hogg 1987). While these systems of 

power have evolved in different directions, the emphasis upon a neutral legal system and 

electoral consent, through representative government, are examples of similar methods of 

allocating power within the state structure. In relation to the way in which indigenous peoples 

have been accommodated in both countries, the similarities between the two states becomes 

clear. Additionally, it is the Federal not the provincial governments in Canada who largely 

control legislation and policy-making in relation to indigenous groups. 

The following hypotheses are derived in order to structure this thesis. They deal with the 

question of legitimacy in the liberal-democratic states of New Zealand and Canada, and those 

indigenous peoples living within their boundaries. 

1) Indigenous peoples in New Zealand and Canada have to explore ways of being perceived 
as having legitimate grievances in order to penetrate the channels of power within the state 
st111ct11re. 

2) The need to be perceived as being legitimate alters the way in which indigenous peoples 
mobilise. 
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3} The ethnic mobilisation of indigenous people in New Zealand and Canada is best seen as 
a combination of objective and subjective va,iahles which shape their desires for self-

autonomy. 

4) The variables in number 3 are affected by external forces, such as state control through 
institutionalised bureaucracy act to impose liberal-democratic beliefs upon indigenous people. 

5) The basic contradiction between European and indigenous peoples is the clash between 
individual and collective rights. This results in a subordinate, dominant relationship whose 
legitimacy is located not solely in an ove11 dominant ideological movement. It is also 
repmduced and maintained as a result of indirect p,vcesses within the state system. 

CHAPTER OUTLlNE: 

This thesis is structured in the following manner to evaluate these hypotheses. Chapter One 

begins with an evaluation of ethnic mobilisation. Ethnic mobilisation being defined as the way 

in which ethnic groups choose to articulate, and then pursue their claims for a greater share 

of power and resources in society; electorial success for example. A literature revie~ in 

conjunction with definitions of key terms, such as "indigenous11 and "eth~icity" leads into an 

integrated theory dealing with the ethnic mobilisation of indigenous people in New Zealand 

and Canada, and the impact the liberal-democratic state has had upon them. The chapter 

illustrates how the structural devices employed by the New Zealand and Canadian States to 

control and assimilate their respective indigenous populations, sought to justify the 

subordinate, dominant relationship between indigenous and European ideas. An example 

ofsuch an idea was the bureaucratic nature of the Department of Maori Affairs, and the 

Department of Indian and Northern Development, before the 1970s. 
/ 

Indigenous peoples have created an ideological process that mixes traditional beliefs with their 

current economic and political positions. This process will be evaluated by examining the 

theory of internal colonialism, and its emphasis upon cultural divisions within society and 

Anthony Smith's ideas on myths and traditions. These ideas are used as means of making 

ethnic mobilisation a more salient issue for ethnic groups, such as indigenous peoples in New 

Zealand and Canada. 

Without appreciating the reasons why indigenous peoples feel the need to regenerate their 
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ethnic identity it is impossible to realise the enormous emotive strength which anchors 

indigenous claims. Land is the focal point for indigenous socio-economic, cultural, and 

politicai struggle. 

In Chapter Two, the reasons why indigenous peoples in New Zealand and Canada are seek 

to have their rights recognized in the New Zealand and Canadian States will be evaluated. In 

doing so, it will be revealed why they have sought to utilise strategies like self-determination 

and human rights in order to access the liberal-democratic state. These rights, often titled 

aboriginal rights, are based upon the premise of collective rights, as opposed to individualism, 

an important element of liberal-democracy. They will be evaluated and defined in Chapter 

Four. 

The idea of having to find ways to access the liberal-democratic state leads into Chapter 

Three. The proposition is that the legitimacy of the liberal-democratic state is sustained and 

reproduced by an indirect process consisting of three elements: The first, involves the notion 

that legitimacy must be legally valid and conform to established rules. The second element 

asserts that these rules need to be able to be justified by both dominant and subordinate 

groups within society. The final element concerns itself with expressed consent. Society must 

consent to be governed by these rules (Beetham 1991 ppl5-19). These rules are defined as 

the informal or formal regulations which structure society. Within the liberal-democratic state 

these rules, as generally observed, are based upon Western-European notions of socio

economic, and political interactions. The idea of individualism in land ownership for example. 

The reasons for these indirect processes is to enable the liberal-democratic state to justify its 

rights to govern to subordinate groups, in this case indigenous peoples, and to gain their 

voluntary consent. For example this consent in New Zealand and Canada can be seen in 

representative government, and free elections. It is irrelevant if elements of the subordinate 

group do not recognize the state. If this subordinate group is in the minority, the fact that 

there are avenues apparently open in the liberal-democratic state to hear grievances legitimates 

the state. For example, the presence of a "neutral" legal system as a dispenser of justice in 

New Zealand and Canada. 
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The concepts of aboriginal and treaty rights are evaluated in Chapter Four. These rights, for 

indigenous peoples in New Zealand and Canada, are the principle expression by which they 

press their claims for the redress of grievances and challenge the legitimacy of the liberal

democratic state. Moreover treaty rights in New Zealand, and a combination of aboriginal and 

treaty rights in Canada, form the access point for indigenous people into the power structures 

of the liberal-democratic state, the courts for example. 

The final part of this thesis begins with two chapters that deal with an evaluation of key 

indigenous concerns in New Zealand and Canada. These examples evaluate the theoretical 

ideas outlined in the first four chapters: the influence of legitimacy; its importance to the 

continued success of the liberal-democratic state system; the clash between individual and 

collective rights; and the need for indigenous peoples in New Zealand and Canada to access 

the liberal-democratic system in order to articulate their claims and grievances. 

Chapter Five examines the constitutional debates between 1982 and 1992 in Canada, paying 

particular attention to the Meech Lake and Charlottetown Accords. Both were attempts to 

solve the dispute arising from Quebec's 11011--acceptance of the 1982 Constitution Act, and 

centred on Quebec's desire to be known as a "distinct community" within Canada. These 

Accords illustrate the need for indigenous peoples in Canada to employ liberal-democratic 

ideas about sovereignty, as used by Quebec, to ensure they are not relegated to the role of 

merely another of Canada's interest groups. 

Offsetting this discussion is a brief analysis of the way in which the principles of the Treaty 

of Waitangi have been used in New Zealand, since 1984, by the New Zealand State and 

Maori. The New Zealand State used the principles in an attempt to accommodate the demands 

of Maori, while Maori used them to insist on the inclusion of collective rights within the New 

Zealand State structure. In both countries the courts played an important role in defining and 

managing the issues at stake, ·such as land claims. Both these examples portray the way in 

which indigenous peoples in New Zealand and Canada have challenged the legitimacy of the 

liberal-democratic state, and the manner in which the state has met this challenge. 



11 

Chapter Six uses the example of the Community-Based Self-Government (CBSG) program 

in Canada, and the Te Ture Whenua Act (1993) in New Zealand to show how indigenous 

concerns in these countries have been accommodated. Additionally, this chapter will explore 

the concept of consultation, defining it as a reciprocal sharing of ideas to ensure a fair and 

equitable solution to a problem or dilemma is found. Consultation is considered to be a means 

by which indigenous rights can be accommodated further within the liberal-democratic state. 

The concluding chapter of this thesis takes the five hypotheses outlined in this introduction, 

and subjects them to an evaluation incorporating the ideas developed in the various chapters. 

The final section of this chapter suggests a possible solution for the inclusion of indigenous 

belief systems within the New Zealand and Canadian States, utilising the relationship between 

state and civil society. 



SECTION ONE. 

THEORY AND LITERATURE REVIEW~ 



12 

CHAPTBRONB 

INTRODUCTION: 

Outlined in the Introduction, was the idea that the liberal-democratic states of New Zealand 

and Canada contain a series of indirect processes which seek to maintain and reproduce their 

legitimate right to control the allocation of power and resources within society. The shape of 

the state can change as the result of new perceptions about power in society, the desire for 

a more representative system of electing governments which led to the introduction of the 

l\1MP system in New Zealand for example. However, while the belief systems at the heart of 

the state remain firm, the state is able to absorb challenges against its legitimacy. 

Consequently, it is against a given belief system, liberal-democracy, structured in the form 

of the state, that indigenous peoples in New Zealand and Canada have struggled against to 

obtain the recognition of their own belief system. In this way they have sought to challenge 

the legitimacy of the state in New Zealand and Canada. 

The following chapter focuses on the question of ethnic mobilisation in relation to the 

problems faced by indigenous people in the liberal-democratic states of New Zealand and 

Canada. In this manner, the reasons why indigenous peoples in these countries need to 

challenge the legitimacy of the liberal-democratic state may be observed. A review of the 

pertinent literature, which covers both subjective and objective aspects of ethnic mobilisation, 

results in an attempt to present an integrated theoretical paradigm of ethnic mobilization 

covering indigenous people in New Zealand and Canada. This involves the refining of the 

theoretical arguments outlined below. 

Within New Zealand and Canada, the efforts by indigenous people to obtain successful 

outcomes for the redress of grievances has frequently been blunted by the liberal-democratic 

belief systems which transmit rules of power, that are often different to the belief systems of 

these indigenous peoples. 
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For example in the Maori Council (1987) case the New Zealand Maori Council sought to 

obtain legal protection for the principles of the Treaty of Waitangi following the New Zealand 

Government's decision to implement a policy of transferring state assets to state-owned 

enterprises. This could have meant that certain state assets, particularly land may not be 

available for land claims (McHugh 1991 pp249-250). While the Court of Appeal ruled in 

favour of the Maori Council in terms of the Government's fiduciary obligation to protect 

Maori interests, it also confirmed that the sovereignty of the state was the authority from 

which all power in the state was devolved. The belief system of liberal-democracy remained 

firm at its foundation. As Chapter Three illustrates, the basis for this form of sovereignty is 

significantly different to indigenous ideas of authority. In Canada similar examples, such as 

the Guerin case have confined that although the state has obligations towards indigenous 

peoples the sovereignty of the state is the paramount authority. 

No country can isolate itself from the reach of ethnic affiliations and the conflicts that can 

arise from such ties. However, the term ethnic cannot be easily categorized into a clear 

definition. What one group may decide is ethnicity may in fact have nothing to do with 

another. Additionally, the dilemma of evaluating ethnic salience and allegiance compounds 

the issue (see Cross 1978). 

Most states have at least three or more ethnic groups competing for an array of 

socio-economic or political variables, such as success in elections or economic wealth. The 

aims of these ethnic groups are often un-clear. The present conflict in Northern Ireland is 

frequently explained in religious or political terms, the socialist doctrine of the Provisional 

Irish Republican Army for example, while the causes for widespread sectarian violence appear 

to have more to do with massive unemployment and housing problems, (see Rose 1990). It 

is therefore important to analyze the way in which ethnic groups mobilise to determine their 

goals in order to discover the strategies they use to achieve these goals. 

Differing conceptions regarding cause and effect have constantly plagued the development of 

theories that seek to specify why ethnic groups mobilise themselves. Two broad problems can 

be isolated from the literature. Firstly, when examining ethnicity two dimensions exist; 

objective and subjective, (see Stewart 1985). 
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These propose two ideas regarding the nature of the social sciences, the realist approach of 

the objectivist and the subjective. If we take these assumptions a step further, in relation to 

ethnicity the objective approach is primarily concerned with socioeconomic variables, while 

the subjective promotes metaphysical variables like myths. 

The second major problem that has occurred in the literature dealing with the mobilization 

of ethnic groups has been an over indulgence with structural components of society, 

principally economics (see Connor 1974:Cross 1978). There is a tendency to observe the 

mobilisation of ethnic groups as a transition from traditional to modern society, and in the 

process identify only those elements that promote the technology of the modernization 

process; transportation for example. The inability to lay out a objective and subjective 

theoretical framework has been a vital factor in the inability of functional theories to fully 

fathom ethnic mobilization. 

Before beginning the analysis of the mobilization patterns of indigenous people in New 

Zealand and Canada, it is useful to define a number of terms that frequently occur throughout 

this thesis. 

ETHNICITY DEFINED: 

Ethnicity is a term that has been much maligned in recent times. During the era of African 

decolonisation, ethnic was interchangeable with race. However, the present ethnic conflicts 

in the former Yugoslavia and the Soviet Union consider ethnicity to be an similar concept 

alongside nationalism. Within the literature dealing with ethnicity the problem of defining 

ethnicity frequently occurs. 

When discussing definitions of the terms, objective and subjective, the literature concerned 

with ethnicity may be divided into two main areas. Those dealing with the former advanced 

the view that ethnicity is the result of structural processes, principally economic. The 

modernisation theorists of the 1950s and 1960s, like· diffusion theory (see Deutsch 1953), 

associated ethnicity· with the economic changes in society that would eventually make the 

need for identification on ethnic grounds within society redundant. Groups would still operate 



15 

within the state, however these would consist of interest groups concerned with the production 

and well-being of society rather than being culturally based. These theories were derived from 

the assimilative theories associated with the "scientific state" and rational thought. 

To these people there was only one modern, worthwhile civilisation, that of the modern 
west with its rational discourse and scientific expertise; and they saw their task as that 
of assimilating themselves and their community to the norms, and lifestyles of that one 
global civilisation (Smith 1981 p99). 

Assimilative theory can be traced to the Victorian elements that influenced policies for 

indigenous people in New Zealand and Canada. Practices, like the imposition of European 

educational systems, were attempts to define future generations in the reference terms of the 

dominant European culture. Structural variables, such as economic and political controls, were 

used to describe ethnic groups in line with the liberal-democratic philosophy of individualism. 

The history of the Department of Indian Affairs and Northern Development (DIANO) ts 

essentially one of attempts at structural assimilation (Pointing 1986 pp84-l l l). 

Early accounts of subjective features of ethnicity can be categorised as primordial. Smith 

describes such theorists as "assert[ing] that ethnicity is an extension of kinship, and that 

kinship is the normal vehicle for the pursuit of collective goals in the struggle for survival" 

(Smith 1986 pl2). Variables like language and ethnicity were the bonds that created natural 

units called nations. When analysing the growth of ethnicity, and the elements that have 

helped to mobilize ethnic groups, primordial ties are overly emotional and static. A key 

proponent of the primordial perspective, Geetz, perceived these variables as being 

physiological, overlapping and fundamental to society (Linz 1985 p204). However, 

primordialism ignores the wide range of political and economic factors such as colonization 

which encouraged ethnic groups through-out Africa and Asia to mobilize themselves 

politically to surmount the subordinate position they found themselves in. The influence of 

the Black civil rights movement in the United States cannot be overlooked as a important 

catalyst behind the resurgence of young intellectuals in the indigenous movements of New 

Zealand and Canada during the late 1960s and early 1970s (Orange 1987 p244). 
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Smith perceived ethnicity as a deep historical bond between people because of shared ideas, 

that through economic and political changes came together to form the basis of nations and 

nationalism. In The Ethnic Origins of Nations Smith describes six components of ethnicity. 

These dimensions are; 

a) A collective name 

b) A common myth of descent 

c) A shared history 

d) A distinctive shared culture 

e) An association with a specific territory 

f) A sense of solidarity 

( 1986 pp22-3 l ). 

Unlike primordial thought these dimensions are not natural, they arose in response to 

historical and structural issues. The need to explain the world around, and the societies people 

live in created the requirement of myths or ideologies; be they creation myths or ideas like 

democracy. These myths require structural changes to act as a catalyst in order to crystallise. 

Another theorist to examme the definition of ethnicity is Cross. In a study entitled 

Colonialism and Ethnicity. Cross argues that ethnicity is a "complex phenomenon". Rather 

than comprising of a single heading it can be better understood as two 

separable processes." Cross makes the observation that: 

"analytically 

Although there is no denying the independent influence that specific cultural features 
may bring to bear on social processes, it is argued that structural variables must also 
be considered (Cross 1978 pp37-39). 

The ability of people to distinguish themselves as being part of an ethnic group will depend 

on a number of interlocking variables which promote their socialisation and subsequently their 

mobilisation. Maori and Canadian indigenous peoples through a process combining both 

isolation and integration, have come to perceive themselves as a distinct ethnic group based 
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not on differences of class or regionalism, but beliefs. While class is a symptom, it was the 

clash between two belief systems, the first consisting of individual rights, the other collective. 

These beiief systems helped promote an ethnic allegiance aimed at combining the entire 

population of these groups. 

Ethnicity for the purposes of this study will therefore be defined as 

an involuntary group of people who share the same culture or to descendants of such 
people who identify themselves and/or are identified by others as belonging to the 
same involuntary group (Bienevenue 1985 pl6). 

DOMINANT:SllBORDINATE; A DEFINITION. 

Ethnic groups are not static units. Perceptions of the past and present alter the focus and ties 

_ people have towards these groups. Furthermore, physical changes like inter-marriage blur the 

lines between people. However for the purposes of this thesis a clear differentiation can be 

made by using the terms 'dominant' and 'subordinate'. Beetham uses these terms to 

characterise the; 

systematic and continuous relations of power that occur between groups of people, or 
between individuals in so far as they represent social categories (Beetham 1991 p47). 

On the basis of the power relationships within New Zealand and Canadian society which 

uphold the legitimacy of the state, there is a clear difference between European society on one 

hand and indigenous society on the other. The demarcating line is the clash between 

individual and collective rights (see Chapter Four). These power relationships involve a series 

of indirect processes which structure the dominant and subordinate relationship, and deflect 

challenges upon state legitimacy. These indirect processes will be outlined in the third chapter. 

This chapter is concerned with illustrating how the mobilisation of indigenous people, in the 

two countries under investigation, has been against a state structure that imposed a dominant, 

subordinate relationship upon them. Consequently, it is against the state and the legitimacy 

that the state rests upon, that these people are challenging. 
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INDIGENOUS: DEFINED. 

Rather than a minority group, indigenous peoples often distinguish themselves as a Fourth 

World which resides outside established state boundaries. While Article 27 of the l}nited 

Nations Convention on Civil and Political Rights states that "indigenous people cannot be 

excluded from the protection afforded by [this convention]" (Kuppe/Heuberger 1990 p428), 

indigenous people want further protection. One which acknowledges the presence of collective 

rights that are not devolved from individual consent, as in democracy, but incorporate rights 

which flow from the group, and allocate rights to individuals on this basis. The International 

Indian Treaty Council argues that if indigenous people were to become minorities, "the 

ultimate goal of the colonizers would have been achieved" (Kuppe/Heuberger 1990 p428), as 

they would become merely another unit within the state, subordinate to it's power. Minority 

groups were defined in 1954 by a United Nations committee on the protection of minorities 

as; 

The term minority shall include only those non-dominant groups in a population which 
possesses and wish to preserve ethnic, religious, or linguistic traditions or 
characteristics markably different from those of the rest of the population (Knight 1985 
p 142). 

The view of indigenous groups, such as the International Indian Treaty Council, is that such 

a definition fails to take into account the position of indigenous peoples in the world. As 

peoples, rather than minorities they have an intrinsic right to control their own destiny. Just 

as they dislike being defined by an out-group they have no desire to be defined as members 

of a group subordinate to other groups within a state structure. 

There has been infrequent discussion with regard to groups that describe themselves as 

'peoples', and who are in a minority within a state. 'Peoples', as a term in international law 

generally refers to a right of self determination whereas minorities are not allocated self 

determination. For this reason states are reluctant to include the term 'peoples' in legislation, 

to avoid a legal challenge for self determination (Mana Tangata 1994 p 11 ). Another reason 

for using the term 'peoples', as opposed to 'people' is that indigenous peoples in countries, 
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such as New Zealand, and Canada are comprised of a variety of tribal groupings. A New 

Zealand Human Rights Commissioner, Carolyn Bull, at the Geneva Conference on Human 

Rights(l 994) stated; 

[the failure of the New Zealand Government to use the term 1peoples1] fails to 
recognize the intense and undiminished pride Maori people have in belonging and 
identifying as members of particular Iwi(tribes), unique and distinct from others (Bull 
1994a p2). 

The spiritual attachment to the land, the ecological world view of guardianship, and the use 

of land as a communal resource base produce an ethnic package that is different to the 

cultures that dominate them. In 1983 the United Nations Working Group on Indigenous 

. Populations produced the following definition of indigenous peoples which illustrates the term 

for the purposes of this discussion; 

Indigenous populations, communities, peoples and nations are those which having a 
historical continuity with pre-invasion and pre-colonial societies ... , consider themselves 
distinct from other sections of the societies now prevailing on these territories or parts 
of them. They form at present non-dominant sectors of society and are determined to 
preserve, further develop and transmit to future generations their ancestral territories 
(Knight 1985 P 144). 

Article 8 of The Draft Declaration on the Rights of Indigenous People 1993 declares: 

Indigenous people have the collective and individual right to maintain and develop 
their distinct identities and characteristics, including the right to identify themselves 
as indigenous and to be recognized as such (Mana Tangata 1994 p2 l ). 

In Canada, The National Indian Brotherhood in 1982 changed its name to the Assembly of 

First Nations, as 11 first nation 11 imagery signifies both their struggle for self-determination and 

their awareness of their aboriginal rights (Elliott 1983 p6). The term tangata whenua is used 

by Maori to illustrate belonging to a specific area and the distinctive natural features, such 

as a mountain of that area. At the core of this term lies the notion of a relationship between 

indigenous peoples and the land (Jones l 992 p2). 
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A final word regarding the definition of indigenous people within Western liberal

democracies, like New Zealand and Canada. The mobilisation of their culture involves a 

dispute between two beiief systems; that of individualism inherent in Eurnpean thought and 

the collective rights of indigenous peoples, such as the Maori. Additionally, the background 

against which definitions of who they are is framed, is a state structure which has often been 

unable to accept indigenous ideas, such as the use of the word 'existing' in the Constitution 

Act (1982) in Canada, (see Chapter Five). Furthermore, the state structure is regulated by a 

dominant belief system. Indigenous is therefore for the purposes of this thesis used to define 

a way of life, and a belief system that differs in many ways from liberal-democracy. 

ETHNIC MOBILISATION: 

Simply because a group of people conform to the above definitions in no way explains why 

they may decide to mobilise. The Irish and Jewish elements of American society have a 

strong ethnic allegiance, however there is not a great deal of urgency to mobilise (Cross 1978 

pp38-39), beyond searching for cultural recognition. Within any society there exists an 

ongoing struggle for the power necessary to control key resources and authority positions. 

The resurgence of ethnicity in the modern world caught many theorists off guard, particularly 

in the developed countries of Europe. According to the modernisation theories, like the 

diffusion theory of Deutsch, the increase in communication and the subsequent social 

mobilisation of people within modern societies would encourage the cultural assimilation of 

ethnic groups. Any groups that remained, would function as interest groups within society, 

rationalising their costs and benefits along a continuum of factors that represent modern 

society, such as industrial technology (Connor 1974 pp32l-327) 

This line of argument has largely been discredited as being too simplistic. Scholars like 

Connor and Horowitz have proven that in fact the processes of modernisation have resulted 

in an increase in ethnic conflict, (see Connor 1974: Horowitz 1985 pp99-l 08). Better 

communications ensures that ethnic groups have an improved understanding of the issues of 

resource allocation within society. The ideological notions of self determination and 

nationalism are used to articulate claims and mould group participation in the struggle. While 



21 

the mobilisation of ethnic groups is not dissipated by modernisation, it cannot be said on the 

other hand that modernisation in itself creates the need for ethnic groups to mobilise. In 

defining ethnic conflicts in terms of tangible elements like religion, customs, and economic 

inequality the primary fundamental reasons for the conflict often go unheeded. In New 

Zealand and Canada, the spiritual link to the land expressed through aboriginal rights is a vital 

component of indigenous efforts to mobilise and these rights are viewed as having always 

existed. 

The belief in the assimilating effect of modernization and the subsequent failure to realize the 

_ power of ethnic resurgence, is also prevalent in theories that draw their ideas from Marxism. 

Rather than ethnicity, class divisions were the most essential barriers in formulating the 

nation-state. Both Marxist and Democratic theories sought to structure their arguments around 

class divisions. The latter concentrated on the rationality and individuality of humanity, as 

being the driving forces of society. While the former worked within a framework which saw 

no need for class or ethnic bonds that would only result in societies becoming hierarchically 

oppressive. 

ETHNIC MOBILISATION; LITERATURE REVIEW: 

The reasons why groups in society mobilise became a important element of research with the 

advent of industrial society, because of the need for stability in society to promote the 

accumulation of capital. Marxism represents perhaps the first effort in this field of study. 

Classical Marxist thought is concerned with the domination of the state by class interests. "It 

is an organ of class domination, an organ of oppression of one class by another"(Brass 1985 

p4). However this fails to take into account the process of cultural domination. This has led 

to the spread of neo-marxist ideas that can be classified under the heading of uneven 

development. Uneven development "explains why there should be a distinction between 

colony and metropolis-different levels of development" (Orridge 1981a pl83). Due to the 

irregular nature of modernisation, that resulted in certain areas becoming less economically 

successful than others, groups needed to embrace nationalism in order to compete with the 

more successful areas. Orridge uses the example of the German Nation in the late nineteen 

century (Orridge 1981 b p54). 
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The first theories concentrated on the way in which certain ethnic groups were located in 

specific regions. This regional dependency theory is still used, particularly by social 

geographers to explain the economic imbalance in various countries. As a general theory of 

ethnic mobilisation, in relation to the state, regional dependency theories limit themselves by 

failing to describe precisely what the regional deprivations are that people suffer from (Smith 

1981 p28). 

The efforts of contemporary theorists who followed this line of economic argument can be 

categorized into world system capitalism, internal colonialism, and industrial nationalism. All 

have some overlapping features; the idea of economic domination for example. However, a 

major difference exists in that the first two categories are derived from Marxist thought, where 

industrial nationalism is primarily concerned with how modern society created the necessary 

features of nationalism. 

Gellner, perhaps the leading theorist in the area of industrial nationalism, placed the process 

of nationalism into an historical perspective. Nationalism was the result of time rather than 

ideological beliefs that could be taken on board or rejected at any moment (Kellas 1991 p 43). 

The rise of the sovereign state and the breakdown of feudalism resulted in the centralisation 

of the state and its controlling features like bureaucracy. Not unlike Weber, Gellner saw the 

bureaucracy in industrial society as the result of a need to "integrate man into a mechanized 

system, and to realize technical objectivity" (Jasay 1985 pl49). This centralization in turn 

created the desire of nationalism because it formed a strong state arrangement from which 

nationalist ideas could be constructed. In a similar approach to that of the earlier diffusion 

theories, Gellner stated that in the end their would be little need for cultural differences in 

society. 

Late industrial society no longer engenders such deep social abysses, which could then 
be activated by ethnicity .. .lt will have to respect cultural differences where they 
survive, provided that they are superficial and do not engender genuine barriers 
between people ... Through the old plethora of folk customs is unlikely to survive, 
except in a token and cellophane-packaged form (Gellner 1983 pl21). 
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Unlike the diffusion theorists Gellner perceived culture as an important element in creating 

the requirements of nationalism. Yet he makes a clear differentiation about what culture will 

consist of in industriai society. Cuiture will become high as opposed to the low cultures of 

the pre-modern times. Low culture is constructed by a minority, such as an order of priests, 

and is founded on the joint pillars of the church and faith. High culture on the other hand is 

an all pervasive aspect of the modern society and is promoted by the state. 

an industrial high culture is no longer linked whatever its history-to a faith and a 
church. Its maintenance seems to require the resources of a state co-extensive with 
society, rather than merely those of a church superimposed on it. A growth-bound 
economy dependant on cognitive innovation cannot seriously link its cultural 
machinery to some doctrinal faith which rapidly becomes obsolete, and often 
ridiculous (Gellner 1983 ppl41-l42). 

The confrontation over the allocation of scarce resources in the industrialised society becomes 

urbanised. If two or more cultures fail to reach agreement, or fail to achieve the notion of a 

high culture, than the probability is for new nationalist movements to occur resulting in new 

nations. 

Gellner's theory is a persuasive one linking nationalism not to the beliefs of eighteenth and 

nineteenth century thinkers, but to the material factors that surround industrialisation. The 

notion of nationalist sentiment that is so apparent in his work can easily explain the growth 

of the nation-state system if we were to apply it to those states recognized by the international 

system. However, two limitations can be gleaned from Gellner's approach to nationalism. 

Firstly, it fails to take account of the powerful emotional appeal of nationalism. If nationalism 

was a historical result of industrialisation how does this account for the resurgence of 

nationalist activity in places like Scotland and Spain well after industrialisation. The second 

concerns the situation of indigenous peoples like the Maori and the Canadian Indians. These 

ethnic groups have articulated their ethnic revivalism in reference terms that are composed 

of cultural ideas which have their foundation in a pre-modern era. While economic variables 

create the sense of inequality that binds these groups together the notions of intrinsic 

aboriginal rights mould the direction and potency of their movements (Kell as 1991 pp43-44). 
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Therefore, what needs to be performed to comprehend the forces that shape ethnic 

mobilisation, particularly in relation to indigenous people in liberal-democratic states, is to 

blend theories that relate to economic elements with theories which emphasize ideology and 

beliefs. For this reason internal colonialism and the work principally of Smith will be 

analyzed. 

INTERNAL COLONIALISM: 

Internal colonialism was first developed by theorists like Andre Frank who, when observing 

South America discovered that structural dependency relationships existed within societies 

which appeared to be based upon cultural divisions (see O'Brien 1975). 

In the internal colonial model the colonizing group occupies the same territory as the group 

being colonized. The internal colonial model perceives these groups as forming a cultural 

division of labour unlike the class division as expounded by Marxist thought. Hechter, who 

through his examination of internal colonialism within the Celtic nations of Ireland, Sc.otland 

and Wales, became perhaps the leading exponent of this theory called it; "a model to illustrate 

processes of national development in industrial societies (Hechter 1975 pl8). 

Unlike 'normal' colonialism, internal colonialism occurs when another dominant group or 

culture occupies the same territory as the people who are colonised. Two factors comprise the 

central idea of the internal colonial model. Firstly, it involves a relationship between differing 

nations cultures and peoples. Secondly, it involves oppression exploitation and domination 

with regards to resources institutions and autonomy. 

Figure One illustrates a typology of the vanous relationships of economic and cultural 

variables which relate to a divided society. 
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CORE REGION 

Economically the most successful position is D. This is the core region where the dominant 

culture resides, controlling both economic and political power in addition to dominating 

cultural areas like education. By controlling the educational system the values of the dominant 

culture may be reproduced (Pearson 1990 pp160-168). In contrast Type A is occupied by the 

subordinate culture who live a subsistence existence under the oppressive control of those in 

Type D. In between are groups who have neither access to the power of the core nor suffer 

the same exploitation of the peripheral region. The relationship between the core and 

peripheral constitutes internal colonialism. 

As a result of this link, the cultural distinctiveness among the groups is reinforced due to the 

fact the dominant group seeks to maintain its position allocating resources and power within 

its own group boundaries. The subordinate culture unable to gain access to these power or 

resource bases is forced into a position of cultural isolation in order to survive as a distinct 

group. "Cultural subordination is superimposed upon economic disadvantage" (Hechter 1975 

p367). 

Criticisms surrounding internal colonialism generally refer to the broad manner in which it 

has been applied. Internal colonialism was unable to reveal the relationship between ethnicity 

or race, and the structures of class and modes of production in which the conflict lay. Because 

of the attractiveness of such a vague approach internal colonialism became almost 

interchangeable with inequality, (see Wolpe 1975). 
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The variables that are required to create a internal colony were not clearly defined. Hechter 

does improve on his ideas in later work, and presents another form of the cultural division 

of labour where group boundaries arise to such a degree that group members occupy 

occupational niches in society. 

free markets for labour, capital, commodities should discourage the spatial concerns 
of any ethnically distinct group and facilitate its eventual assimilation. The failure cf 
assimilation in certain Western European peripheral regions attests to the existence of 
hierarchical or segmental cultural divisions of labour (Hechter/Levi 1979 rili5) 

In New Zealand for example 58.7% of Maori in 1987 were in unskilled or semi-skilled jobs 

as opposed to 34.4% of non-Polynesians (Spoonley 1987 p87), with little change shown in 

the 1991 census. The emphasis moves from a purely hierarchical stratification of labour to 

one consisting of vertical layers. Other problems identified with internal colonialism are 

timing and applicability. 

In Wales nationalism has only gathered political momentum towards the middle of the 

twentieth century, yet the elements of Welsh internal colonialism have existed for some four 

hundred years. Secondly, internal colonialism is the result of the industrialisation found only 

in the Western world and as such, cannot be applied successfully to third world situations 

where economic features differ significantly. 

While these limitations are important, in order to better understand the problem of the 

economic dominant/subordinate relationship between cultural groups, the internal colonial 

model offers a more than useful tool in accounting for the position of indigenous people in 

industrialised societies. Its theoretical foundations based on a cultural division focus precisely 

on many of the structural reasons for the subordinate status of these indigenous populations. 

Furthermore, internal colonialism creates the basis for the indirect processes which channel 

power and authority in the liberal-democratic state. It is against these processes as much as 

it is against a dominant ideology that indigenous people are opposing when they mobilise. 

In the case of the Maori and Canadian Native Indian a network of structures were used to 

dominate their societies. The aim being to deprive them of their land. Unlike South Africa, 
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which was a cheap-labour economy where the indigenous people were sought primarily for 

their labour (Wolpe 1975 pp244-250), land was the key component of the capitalist mo <le of 

production in New Zealand and Canada. Treaties were often used to encourage the sait..le of 

indigenous land. They were then followed by institutional means to isolate the indigenous 

populations, like the lack of developmental aid for Maori land in New Zealand where there 

was no clear single owner of the land. Maori land being held by collective title (Pearson 1990 

p69). 

Legislation was introduced, such as the Native Land Act (1865). This Act began the process 

of changing traditional communal ownership of Maori land into individual ownership to make 

it easier for the European authorities to obtain land (Orange 1987 pp 178-179). The way the 

European authorities in Auckland stage managed the Maori Land Wars in the Waikato during 

the 1860s provides a clear example of this attitude (Belich 1986 p80). 

Capitalist modes of production, which take a variety of forms; cheap-labour ancl. land 

extraction, produce internal colonialism when they interact with non-capitalist modes of 

production for the purpose of exploitation. In order to control these non-capitalist mocles of 

production and to ensure that this exploitation continues, political and ideological polici. es are 

based on racial or ethnic lines. The liberal doctrine of the European colonists for exairiple is 

- introduced. They protect the groups that operate the non-capitalist modes of production from 

disintegrating into the capitalist economy and thereby undermining the exploitation process. 

There is a clear economic link between capitalist and non-capitalist modes of productio n. The 

capitalist free market economy benefited by extracting land and resources such as timber 

without having to extend these benefits into the non-capitalist economy of the CaTiadian 

Native Indian because of the practice of promoting forms of Indian self-sufficiency, which 

actually meant poverty and exploitation. Structural and institutional mechanisms were 

introduced to facilitate this relationship. In Canada the Indian Act, introduced in 1876, defined 

who had Indian status taking the right to decide who was an Indian away from the Indian 

people and basing the definition upon the ideas of the dominant European culture. The 

Department of Indian Affairs and Northern Development set up under this act was a vast 

bureaucracy which formulated and implemented policies for the Indian people on an ad hoc 
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a liberal-democratic philosophy (Fleras/Elliott 1992b pp73-83). Political 
t,,.s1s using 

. which further subjugated the Indian, prevented the creation of pan-tribal 
r err t:551011, 

I . 15 This solidified the dependency of the Indian people upon European society. 
,,q!,llllS:l 101 · 

l le funding of land development for tribal and iwi groups (Munn/Loveridge 19946 
111.1- cqua 

I ~) ·ombined with the control of economic areas like urban markets and professional 
I' . ( 

,,,,upations, forced Maori and Canadian Native Indians to move further into the peripheral 

~,ra, of society. A legal system based upon the individualism of land title and private 

l'll'Pcrty was backed up by an us v them style of bureaucratic control (see Pointing 1986: 

~,l,C)' 1984). 

I h, struggle for political self-autonomy through the late nineteenth century by Maori 

d1:u;irleri7.cd by the Kotahitanga movement (Cox 1993 pp39-70),· clearly illustrates the 

111:1l11l11y of this ethnic group to gain acceptance within the state structure in terms of its own 

rnlllltal beliefs. 

One 1111portant limitation already alluded to about internal colonialism is its failure to 

~11cnf1rally state what type of domination and exploitation distinguished it from class 

nplo11a1ion. Ethnicity has already been defined as a group of people who share the same 

(ulrurc and either identify themselves on that basis, or are recognized by an outside group 

thrnugh these cultural beliefs. Internal colonialism in New Zealand and Canada consisted of 

l clash between a culture of individual rights and one composed of collective rights. A 

~ttuggle for power between these two belief systems over how to articulate societies rules of 

flO\l,tr and hence eventual political and social power was the mode of exploitation used. The 

llitnation of land forced the Maori and Canadian Native Indian either into a dependency 

ttL\lionship or caused them to operate at the peripheral limits of society. It was not until 

ltound the 1940s, due to urban drift and exploration for mineral resources, that many of these 

rnd•genous people came in constant contact with the European ethnic group due to isolation; 

for example the East Coast of New Zealand and the Northern Territories of Canada. However 

by llt:it time a large percentage of their land had been lost either through conquest or more 

u~u;iJly th rough legislation; the Native Land Act (1865) in New Zealand (Sinclair 1975 pll). 
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As Beetham argues, when a dominant subordinate relationship arises, as was the case in New 

Zealand and Canada, the rules of power that structure the liberal-democratic state are quite 

capable of" generating the evidence, and of structuring the interests of the subordinate in a 

manner conducive to their own legislation" (Beetham 1991 p63 ). 

The state system that evolved was unable to cope with the belief systems of the indigenous 

people primarily because of the clash between individual and collective rights, which 

structured the way property was organized. Legislation that created exploitation and exclusion, 

was legitimated by referring to popular sovereignty and the legal system, both being derived 

from the liberal-democratic belief system; (for a further discussion on these ideas refer to 

Chapter Three). 

A second limitation with the internal colonial model occurs when attempting to locate the 

period at which internal colonialism occurred? How do you distinguish it from colonialism? 

When does the split between the two appear? Is there a split? At the time of the signing of 

the Treaty of Waitangi there was no state structure in place within New Zealand to dominate; 

the colonising power was the British Crown. The same idea applies in Canada where at the 

signing of the Royal Proclamation in 1763, which sought to stabilize the process of land 

purchases, the British Crown was the source of authority. Both the Maori and Canadian 

Native Indians were not in a naturally subservient role. Prior to European colonisation the 

Maori had a strong inter-iwi and hapu trade. Within Canada there is considerable evidence 

of complex resource management systems and forms of inter-tribal trade to supply their needs, 

(see Fisher 1978: Fri deres 1983). With the advent of European contact floushing trans-Tasman 

and internal market was established by Maori iwi. 

In British Columbia a substantial fur trade illustrates the partnership nature of many early 

contacts between Indigenous people and European. As Miller describes, Indian-European 

relations can be divided into four historical segments: the first consisting of co-operation; the 

second was marked by the need for military alliances; the third produced institutionalized 

assimilation or isolation, as additional land was sought by settlers. The fourth period relates 

to efforts by Canadian Indians to restore what they had lost through land claims ( Miller 1989 

pp268-275). In the New Zealand context a similar chronological timeframe may be observed. 
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Early contact between Maori and European saw forms of mutual cooperation. However, after 

the Treaty of Waitangi was signed a policy of land alienation began. The mid 1800s saw 

structural devices introduced like the Native Land Act ( l 865) to further alienate land and to 

install the beliefs of the European culture in a dominant position. A fourth period has began 

this century that has involved attempts by Maori to have their rights recognized and their land 

restored, notably articulated in the debate over what do the principles of the Treaty of 

Waitangi consist of. 

What therefore is the difference between colonialism and internal colonialism in New Zealand 

and Canada? Is there a need to differentiate between the two? There is, and it occurs in the 

third phase. When institutional and structural devices like the DIAND and Native Land Act 

(1865) were introduced internal colonialism occurred. As briefly explained above, before this 

time period the contact between European, Maori, and Canadian Indian was more of a 

working partnership, if only because there were not yet enough settlers to impose full control. 

However by the 1860s in New Zealand, and the 1830s in Canada a state structure was in 

place, that while drawing its legitimacy from the British Crown, was in a position of clearly 

occupying the same territory with the intention of growing and imposing its cultural beliefs 

in all facets of society. The indigenous people were forced to either assimilate or retreat to 

peripheral areas to survive. The reservation system in Canada for example, (see 

Gibbins/Ponting 1986). 

Pearson refers to Belich when he states that, "New Zealand race relations in the nineteenth 

century can be understood as the growth, contraction, and interaction of two. zones"(l 990 

p65). These zones were the territorial areas under the control of either the Maori or settlers 

however "territorial definition was not absolute"(l 990 p65). Pearson argues that these were 

zones of power. 

It is this notion of power that gives internal colonialism in New Zealand and Canada its 

strength as a theory explaining ethnic mobilization. While racial criteria was utilised to lay 

out the foundations for the institutional and structural devices used to push these people in 

peripheral zones of power, the crucial element was the clash between a cultural belief based 

on individual rights and one composed of collective rights. Power was invested in a state 
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system that derived its legitimacy from the notion that consent could only be obtained by 

means of each individual; the concept of popular sovereignty. As Beetham argues; 

What is important about consent is not the condition of voluntary agreement, but the 
specific actions that publicly express it (Beetham 1991 p9 l ). 

By utilising the idea of individualism to sanction actions of land alienation against indigenous 

people such as the: individualism of land title to divide tribal or iwi groupings; the New 

Zealand wars; or forced removal of Canadian Native Indian children into European 

educational facilities during the early part of this century, consent to use state power to 

assimilate the people and alienate their land was obtained without having to publicly collect 

it. Consent was implied in the system. Because of the strength of the collective rights that 

held together the ethnic bonds of these indigenous people, rather than mass assimilation into 

the dominant community, zones of power evolved; essentially the core-peripheral model. 

A final limitation concerning the use of the internal colonial model in New Zealand and 

Canada was the diversity between the various Maori iwi and Indian tribes (see Belich 1986: 

Pointing 1986). How does the internal colonial model accommodate these differences? It is 

precisely because of the way internal colonialism evolved in New Zealand and Canada that 

it offered a gelling force for ethnic mobilisation. Only certain entry points into the institutions 

of power were available, such as the Maori seats in the New Zealand Parliament, due to their 

differing cultural beliefs based on collective rights. This problem, and an ever increasing 

dependency relationship were the key concepts within the rhetoric of Maori and Canadian 

Indian leaders and intellectuals in their efforts to bind together various sub-groups into a 

salient ethnic force. From the Kotahitanga movement, through to Nga Tamatoa and the 

National Maori Congress in New Zealand, and the efforts of groups like the National Indian 

Brotherhood in Canada, the dependency relationship of internal colonialism provided the 

economic and political reasoning for ethnic mobilisation. Anderson refers to the "pilgrimages" 

that people make throughout their lives. 

It is these pilgrimages which define the boundaries of the nation, and led people to 
identify with it and not with another social or political entity (Kellas 1990 p45). 
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As Maori and Canadian Indian people attempted to enter the institutions of power within the 

state they were forced to undertake a "pilgrimage" which emphasised Western 

liberal-democratic ideas or be unsuccessful. As these authority figures and intellectuals 

encountered barriers against their advancement, they looked for a historical marker upon 

which to blend their economic political and cultural subordinate positions in order to prepare 

strategies to alleviate the situation. 

Andersons idea of "imagined communities" leads into the second direction theorists took in 

relation to ethnic mobilisation which was to suggest the possibility that physiological variables 

like ethnic beliefs. Scholars like Smith and Connor feel that there has been an undue 

weighting on material reasons concerning the rise of ethnic mobilisation, (Smith 1986: Connor 

1974). 

ANTHONY SMITH: 

The sociologist Smith offers a somewhat different approach to the mobilisation of ethnic 

. groups and the growth of nationalism, to the previous economically based theories 

summarized above. Smith does not perceive the birth of nationalism as a product of modern 

society like Gellner and Hechter. The elements that enable ethnic groups to mobilize were 

present well before the industrial revolution. 

it is clear that modern nations and nationalism have only extended and deepened the 
meanings and scope of older ethnic concepts and structures. Nationalism has certainly 
universalized these structures and ideals, but modern 'civic1 nations have not in paie 
really transcended ethnicity or ethnic sentiments (Smith 1986 p2 l 6). 

Historical myths and the renewal or revival of language are as important as the technological 

advances made in communications and education (Kell as 1991 p49). The imaginations of the 

past are brought to life through the ideological beliefs of ethnic groups. The reason for the 

current ethnic renewal is the result of a clash between the scientific state of the modern era, 
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and the more mythical traditions of ethnic groups (see Smith 1981). When the rationality of 

the state and its bureaucracy met head on with the emotional uncertainty of ethnic symbolism 

and history, cultures seek their own destiny. The problem of interpretation regarding the 

Treaty of Waitangi is a clear example of this clash, (see Cleave 1986). 

Ethnic revivals occur in a cyclic pattern. Since the late eighteenth century, influenced by the 

birth of the modern state system ethnic groups employed the ideology of nationalism to 

pursue policies of ethnic growth that can be linked to ethnic movements in history. 

Nationalism provides the legitimating device while the use of myths and legends "evoke a 

feeling of community" (Smith 1986 p200). The Maori have a series of legends that describe 

their settlement of New Zealand, and individual iwi can trace their descent to legendary 

characters. The character of the Raven, who created the world, is still a strong belief among 

British Columbian Indians (Cassidy 1988 Backcover). There has also been a powerful myth 

utilised by Europeans in New Zealand of racial harmony based on Hobsons words at the 

signing of the Treaty of Waitangi; "We are one people". Just because they are legends does 

not diminish the very real feelings ethnic groups have to them and the sense of belonging they 

inspire. 

· Smith suggests that three vital elements play a part m the modern ethnic revival of 

nationalism. These are: 

l) the myth of common history 

2) the rise of an intelligentsia 

3) a territorial base, in conjunction with a single political and bureaucratic authority (Smith 

1976 p9). 

The second element of nationalism, that of an intellgenstia, Smith considers necessary to 

realize the abstract ideas of the intellectuals of any cultural revival into a practical reality. 

Smith identifies these personal as being; 

all who possess some form of further or higher education and use their educational 
diplomas to gain a livelihood through vocational activity, thereby disseminating and 
applying the ideas and paradigms created by intellectuals (Smith 1981 pl08). 
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The skills they bring to the ethnic revival are geared towards building the nation "by 

transforming the components of the ethnic community they have rediscovered and seek to 

regenerate" (Smith 1981 p 13 3). Theories of underdevelopment appeal to the intellegntsia 

because the belief that the world order consists of powerful states controlling the peripheries 

through superordinate economic practices legitimacies the search for solutions like secession. 

With the advent of the I 960s, spurred on by accounts of Black movements against 

colonisation in Africa and the civil rights movement in the United States, a variety of young 

intellectuals emerged among indigenous groups in New Zealand and Canada. Their aim was 

to recover the culture of their ethnic groups and to procure economic and political resources. 

In New Zealand, out of Auckland University, Nga Tamatoa emerged articulating land and 

treaty claims (Walker 1984 pp276-278). Young leaders of the Native Indian movement in 

Canada, like Harold Cardinal and Elijah Harper, set out to expose the assimilating effects of 

Federal policy such as the l 969 White Paper. Their goal was to expose to the wider society 

the economic and social conditions faced by their people, and to further install a sense of 

cultural identity in their own ethnic group. 

· The final element, that of a common myth, is perhaps the most different element to that of 

other theories dealing with ethnic revivals. 

Through the tracing of our history, 'we" discover (or 'rediscover') who we are, whence 
we came, when we emerged, who our ancestors were ... But the rediscovery of the 
'national self is not an academic matter; it is a pressing practical issue, vexed and 
contentious, which spells life or death for the nationals project of creating the nation 
(Smith 1986 pl 48). 

There is a degree of dual attachment present for the citizen of a nation in the modern world. 

Firstly, they have to deal with the 'civic' model of nation, best expressed by legal sovereignty 

and through it the attainment of statehood. Secondly, the traditional myths of ethnicity that 

an individual within the group obtains through the socialization process which can strongly 

influence their loyalties (Smith l 986 pp 149-152). 



35 

No one can escape the impact of cultural socialization. The way we are brought up and the 

environment we are born into not only structures how we communicate, it also influences how 

\1✓e perceive other people. Our cultural background provides the clues for analysing other 

cultures. Too often these clues fail to consider important aspects of another culture which 

leads to the serious problem of cultural misunderstanding. One clear result of this has been 

the inability until the 1970s, when some indigenous input was introduced, like the Tu Tangata 

program (Fleras 1985 26-27), for the European liberal-democratic policy paradigm to fit 

indigenous belief patterns within its framework. 

By utilising the concept of nationalism the modern ethnic revival, according to Smith, has 

intensified itself in two ways. The first is that of popular sovereignty, whereby theoretically 

everyone has equal rights. On the whole ethnic movements tend to base their goals on 

democratic ideals. Socialist and communist movements do contain ethnic elements however 

their goals are usually developed in ways that intend to eventually see the demise of cleavages 

in society, like ethnicity. Secondly, nationalism extends the claims of ethnic groups from the 

emotional to the physical; the transition from ethnic beliefs to political representation for 

· example (Smith 1976 p 19). 

Overall the picture of ethnic revivalism that Smith presents is one of ethnic groups intricately 

linked with their historical and cultural past in conflict with a scientific state, characterised 

by rationality and technology (Smith 198 l ppl 84-197). 

ETHNIC MOBILISATION IN NEW ZEALAND AND CANADA: 

The existence of a considerable amount of confusion in having a single, or even a set number 

of clearly definable situations to choose from, has meant that scholars have turned in a 

number of directions to create a theoretical base for ethnic mobilization. From the 

primordialists who linked ethnicity to theories based on biological elements, to those who saw 

a decrease in ethnicity with the advent of modernization, as well as theorists who studied 

under-development theories like Internal Colonialism, a clear message evolved. Ethnic 

mobilization differs from society to society but it is linked to three important dimensions 

which can differ considerably from group to group, yet have the same overarching goal; to 
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form a distinctiveness from other groups in society. 

These dimensions are: 

I) How a group perceives itself. 

2) How other groups in society perceive it. 

3) The physical resources available, including the ability of leaders to mobilize politically. 

If we return to an earlier part of this chapter, number one is summarized well using the six 

dimensions outlined by Smith( 1981 ). Below is a table illustrating briefly how they relate to 

the indigenous situation in New Zealand and Canada. 

a) A Collective Name: 

Maori and Canadian Indian are used to distinguish both ethnic groups for purposes of 

inter and intra relations. The term Tangata Whenua appears to have gained prominence 

in New Zealand among Maori groups as a more appropriate collective name, as well 

as Aotearoa as an alternative for New Zealand. In Canada many indigenous people 

have utilized the term First Nation people as a collective name to cover a large 

number of tribal groupings. 

b) A Common Myth of Descent: 

In New Zealand creation myths and legends about how they reached New Zealand are 

common to all Maori iwi. In Canada creation myths follow a similar pattern among 

most Native Indian tribes. 

c) A Distinctive Shared Culture: 

Indigenous culture is based on the notion of aboriginal rights which are outlined in the 

proceeding chapter. 
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d) An Association with a Specific Ten1to,y: 

Both Maori and Canadian Indian have a affiliation with specific tribal areas. A 

common theme between both ethnic groups is that their culture and sense of belonging 

to that culture is lost if they lose their land. 

e) A Shared Histo,y: 

A history of land alienation and a struggle against a state structure based on often 

opposing belief patterns is common to both ethnic groups. 

f) A Sense of Solid011ty: 

The struggle to regain land and their culture. European colonization was an important 

element in inter-tribal or iwi affiliations. 

The second dimension concerning how other groups in society perceive indigenous peoples 

is important for the simple reason that unless other groups in society, particularly those in a 

dominant position, choose to accept another group as a viable collective entity the relevance 

of using terms like 'indigenous' is severely diminished (Milne 1989 p30). This dimension may 

have either a positive or negative effect. For instance the need by the Serbians in Croatia to 

commit ethnic cleansing would hardly be necessary if groups like the Muslims were 

insignificant to the Serbians. 

In New Zealand and Canada, indigenous societies were perceived as not as important as 

liberal-democratic ideas of socio-economic and political interaction, hence assimilation 

programs. This has meant· that the Maori and Canadian indigenous peoples have had to 

struggle to gain recognition from the wider community which has strengthened group 

solidarity; the idea of a common foe. European settlement was the catalyst for these 

indigenous groups to realise there was a common background between themselves. 

The final dimension, that of physical resources, can also be divided into two parts; negative 

and positive. An ethnic group which lacks economic wealth and languishes in a dependant 

relationship with a more dominant group might feel the need to escape this relationship. Its 

leaders may use this feeling of underdevelopment to create a sense of internal solidarity to 
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strengthen the ability of the group to mobilize thereby increasing the resources available to 

the group. A greater number of active members for example. This is precisely the situation 

that has occurred concerning indigenous peopie in New Zealand and Canada. On the other 

hand an ethnic group like the British in Canada used its military resources to enforce its own 

goals; notably a political and legal system based on the British system. 

Ethnic groups therefore need to be perceived as legitimate in order to create internal cohesion 

and external acceptance. Furthermore, their goals have to be considered legitimate in order 

to produce the resources available to mobilize effectively. The role of the Treaty of Waitangi 

and aboriginal rights, now entrenched in the Canadian Constitution, illustrates this final aspect 

of legitimacy which will be explained further in the latter part of this thesis. 

LAND: 

The theme that links both economically based theories of ethnicity to those that rely on more 

subjective ideas of culture, in an indigenous setting is land. Land not only provides indigenous 

people with their practical existence it also creates their entire spiritual, emotional and social 

environment. The holistic foundation of Maori or Canadian Indian beliefs may be observed 

in the Maori concept of turangawaewae which literally refers to the place where a persons 

soul resides. The loss of turangawaewae is often used interchangeably with a loss of land. 

The alienation of land through legislation, war and cultural differences produced the trigger 

mechanism, (see Pearson 1990), that mobilized indigenous people in New Zealand and 

Canada. The Maori Land March of 1975 is a case in point of the ability of sub-groups of an 

ethnic movement to unite under the mantle of a common ideological banner. In Canada, the 

· 1973 Calder Case regarding the loss of land for the Nishga Indian Band in British Columbia, 

was a catalyst for the resurgence of political activity among Native Indian groups across 

Canada (Tennant 1990 p 166). The dichotomy of us versus them produces feelings of common 

identity which break down pan-iwi or tribal unity. Like the liberation struggles of war, land 

claims help promote feelings of ethnic consciousness (Smith 1981 p75). 
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Hauraki Greenland proposes three reasons why land plays a predominant role in the shaping 

of a Maori ideological component, particularly in reference to the developments of ethnic 

revivalism over the last two decades. Firstly, there is the dimension of us versus them in the 

way in which Maori perceive land. The rational and potentially environmentally unfriendly 

attitude of Europeans towards land is portrayed as being in conflict with the holistic attitudes 

of the Maori, which are derived from cultural myths (Greenland 1991 pp93-95). Secondly, the 

emotive ties Maori had to land underlined the symbolic unity of Maori people. 

[This] was closely tied to the Maori guardianship of land and their right, by virtue of 
their "peoplehood", to self-determination. It formed a base for pan-tribal unity 
(Greenland 1991 p94). 

Thirdly, Maori have used land alienation as a focal point for protest. Social justice issues: 

alcohol dependency; unemployment; a lack of housing; education; were linked to the loss of 

a land base. The political expressions of the Maori people since the signing of the Treaty of 

Waitangi had always used their own cultural procedures; the Marae as a embodiment of the 

spiritual linking with the practical for example. However, following the 1960 Hunn Report 

coupled with further alienation of land, the Pritchard-Waterford Report, and influenced by 

overseas events such as the Black civil rights movement in the United States, the desire to 

be seen as a distinct community grew (Orange 1987 pp242-245). The myth the Hobson had 

inspired at the signing of the Treaty, "we are now one people", was the basis for a new ethnic 

revival that responded to cultural beliefs derived from ideas of group interactions that had 

existed before the arrival of European settlement. While the methods used by the radical and 

more conservative groups differed: the Maori People Liberation Movement of Aotearoa, civil 

disobedience; and the Maori Women's Welfare League, policy advice to government, their 

- ideological base had considerable overlaps in the desire for a cultural revival of the Maori 

people. Urbanisation had forged the young intellectuals like Donna Awatere who articulated 

a pan-Maori approach of nationalism and stressed the importance of sovereignty issues. 

For the Maori, without sovereignty we are dead as a nation. It is not sovereignty or 
no sovereignty. It is sovereignty or nothing. We have no choice (Walker 1984 p279). 
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Within the Canadian context a similar approach based upon the alienation of land, and 

expressed through intrinsic aboriginal rights drove indigenous groups like the First Assembly. 

If we return to the section of internal colonialism, a further argument can be made about the 

way in which land has played a key role in linking both subjective and objective aspects of 

ethnic mobilization together, in the context of indigenous people in New Zealand and Canada. 

Internal colonialism has been criticised as being a somewhat inappropriate method of 

analysing ethnic mobilization due to the differences that occur from country to country 

regarding economic forces. While attempts have been made to re-evaluate the structural 

components of this theory, like Hechter(l 985), to take account of these criticisms internal 

colonialism still remains a theory of ethnic mobilization that is treated with a degree of 

caution (see Kell as 1991 ). However critics of this theory fail to fully realize the psychological 

element inherent in internal colonialism. 

Ethnic mobilization is often based on the mythical rather than the historical. The historical 

point at which an ethnic group decides to begin its resurgence from determines the strategies 

chosen as well as the symbolism used, which may or may not be derived from tradition or 

the past. Just like the ANZAC landings at Gallipoli, which helped crystallize a nationalist 

feeling in New Zealand (Sinclair 1988 pp232-233), terms like colonialism and sovereignty 

were/are used by many indigenous groups to articulate pan-indigenous movements in New 

Zealand and Canada. 

This in no way sets out to undermine the very real feelings that groups have to these terms. 

· Every ethnic group uses some form of historical marker and myth making to structure its 

resurgence. Because of cultural socialization these are very real beliefs. 

The economic conditions faced by many Maori people and Canadian indigenous peoples, (see 

April Report, Volume iv, Comeau:Santin 1993), along with the way in which another culture 

has dominated their lives by imposing its beliefs on them through a strong state structure, 

bears witness to the presence of internal colonialism in their lives. 
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Internal colonialism has an important part to play in linking objective and subjective aspects 

of ethnic mobilization together for indigenous people. Firstly, it provided a historical marker 

onto which the many diverse indigenous groups could link their goals of redress. The fight 

against a centralized state and land alienation produced perceived common interests creating 

internal and inter-group cohesion. Internal colonialism is a far more useful term than 

colonialism because it was a state and structural devices, such as the DIAND and Maori 

Affairs Department, based on cultural differences that indigenous groups in New Zealand and 

Canada mobilized against. 

The second reason is that the notion of under-development based on cultural differences 

appealed to groups who's struggle against domination is linked to this idea of belief conflict. 

This consisting of the struggle between aboriginal rights and Western-liberal thought inherent 

in the alienation of land. The third and final reason is one that effects any group attempting 

to create solidarity that of free-riding. 

Free-riding occurs when a member of a group realizes that they can obtain the collective 

benefits of the group without having to become actively involved in the struggle. Two 

conditions need to be present to counter this problem; compliance through dependence and 

some means of monitoring this compliance (Hechter 1985 p24). Furthermore, members of an 

ethnic group must perceive their group as being the most attractive thereby preventing the 

possibility of multi-group affiliations which weaken group cohesion. The concept of internal 

colonialism allowed the leaders and intellectuals of indigenous groups to counter the problem 

of free-riding to some degree: 

The presence of different economic situations between indigenous and European society is a 

primary reason why indigenous peoples, such as the Maori felt the need to gather together to 

counter the threat of a dominant belief system, as seen in organizations like the First Nations 

Assembly and the Maori Congress. Additionally, the inability of Maori and Canadian Indian 

to be free to live their lives in accordance with their own belief patterns, guarantied in many 

cases by treaty, constituted a major reason to mobilize. The threat of internal colonialism 

combined both these elements into a package that could then be used to create the dependence 

necessary to produce group solidarity. The threat, perceived or otherwise, of a state that failed 
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to prevent the loss of land, and through it economic and cultural wealth, drew vanous 

indigenous groups together. Furthermore, the cultural basis of internal colonialism was strong 

enough to prevent individuals from moving outside group boundaries to solve their problems. 

The states insistence on using Western liberal criteria meant that Maori or Indian were the 

defining terms for either inter or intra-ethnic relations. 

Compliance depended therefore not solely on structural reasons; the thought of obtaining 

additional economic resources, but on psychological elements as well. The alienation of land 

from which their indigenous culture evolved meant that Maori or Canadian Indian groups 

came together to prevent the further loss of their cultural identity as expressed through 

aboriginal rights. 

The lack of successful efforts in entering the state domain to obtain these resources was a 

further reason for members of these indigenous groups to unite and mobilize. In New Zealand, 

in recent times, the dissatisfaction with the role allocated to the four Maori seats to allow 

even a proportionate Maori voice in politics, as seen in Matiu Rata's reasons to end his 

relationship with the Labour Party and begin Mana Motuhake (Walker 1984 p278-279), 

helped produce a variety of organizations aimed at creating efforts to cater specifically for 

Maori needs; for example the Maori Congress. In Canada, electoral processes held little 

attraction for Indians where majority politics held sway. Canadian Indian organizations, like 

the Federation of Saskatchewan Indians and the National Indian Brotherhood, were the 

rallying points for a resurgence of ethnic mobilization during the 1960s, 1970s and into 

subsequent decades (Miller 1989 pp230-248). 

Communication did not lessen ethnic mobilization, it reinforced the ethnic group boundaries 

as the cultural cleavages of internal colonialism were articulated to a wider audience, and the 

rhetoric used by indigenous leaders and intellectuals became more damaging of Western 

liberal thought. Donna Awatere views on Maori Sovereignty and Ovide Mercredi attempts to 

create distinct community status ,as allocated to the French-Canadian ethnic group in the 

1992 constitutional talks, illustrate this point. 
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Internal colonialism in conjunction with the elements of ethnic mobilization, as outlined by 

the six dimensions outlined above, offer an insight into the ethnic mobilization of indigenous 

people in New Zealand and Canada but only if it is understood that ethnic communities are 

"imagined communities". The use of myths and symbolism and terms like internal colonialism 

and sovereignty are plucked from the past to provide a reference point for the present in order 

to create legitimacy. The belief systems which constitute the rules of legitimacy which form 

structures of power such as the Westminster system, mould ethnic mobilization by 

highlighting the differences between groups and indicating why these differences are 

legitimate. 

To promote a legitimating ideology ethnic groups need to be able to tie historic reference 

points into present day events. Ethnicity is a dynamic force due to the everchanging nature 

of culture. Modernisation, particularly in the print media as advanced by Gellner and 

Anderson, have transformed the methods used by indigenous ethnic movements. However, in 

pursuing nationalist ideas through self determination indigenous people in New Zealand and 

Canada have tendered to show a greater collectiveness and thought process that is not 

necessarily a result of a transition from the pre-modern to the new. 

The modernist theorists are undermined by their failure to realize that a nationalist response 

to problems, such as under development can take two directions. Either the response may be 

an attempt to finish the modernity process by enhancing society through technological 

advances. The early diffusion theory and the transformation of low culture to high culture in 

Gellners work are examples of this movement. Or the response can involve an anti-modernist 

approach where the problems of modernity are perceived as being contrary to the best 

interests of an ethnic group (Sonnert 1988 p47). The indigenous people in New Zealand and 

Canada have indicated in the mobilisation efforts that they do not want to become mere 

interest groups in a state system as the former theoretical paradigms suggest. 

Instead, the ethnic groups of the indigenous people in New Zealand and Canada have utilised 

a sense of kinship and historical myth making "for the pursuit of collective goals in the 

struggle for survival"(Smith 1981 p34). Rather than consisting of static cultural concepts the 

cultural signposts of indigenous people in these countries have undergone a transformation. 
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CONCLUSION: 

The nature of the political community around the world has been throv-m into confusion by 

the resurgence of ethnic mobilisation. The established boundaries of states in the post World

War Two era are prone to changes. In New Zealand and Canada, the indigenous people in 

these countries have mobilised against structural and ideological constraints which have 

mitigated against their ability to articulate their own belief systems. These indigenous groups 

claim that they were pre-existing communities who resided with established social, economic, 

and political systems of interaction. 

As a consequence of their efforts to create strategies which enable them to access the 

dominant liberal-democratic system, indigenous people in New Zealand and Canada have 

formulated an ideological dimension which encompasses both economic and political elements 

with more emotive traditions and myths. 

Internal colonialism, while frequently criticised, is on the whole a valuable tool for assessing 

the reasons for indigenous mobilization in New Zealand and Canada and the tactics required 

to achieve their goals. As Greenland illustrates, in referring to land, when economic indicators 

are combined with traditional beliefs the mobilization of an ethnic group is strengthened. 

Many of the reasons for the internal colonial status of indigenous people in New Zealand and 

Canada are to do with the question of legitimacy in the liberal-democratic state, notably in 

the area of the legal system. As a result indigenous people have sought to find ways in which 

to challenge this legitimacy as the methods of mobilisation indicate. 
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CHAPTER TWO 

INTRODUCTION: 

In the previous chapter, the mobilisation of indigenous peoples in New Zealand and Canada 

was evaluated. A state structure, based upon the liberal-democratic belief system, compelled 

these peoples to mobilise in certain ways in order to access the state structures of New 

Zealand and Canada, to obtain the recognition of their belief system, as well as a greater share 

of power and resources, such as the right to have control over policy decisions which affect 

them. 

This chapter examines the way in which ethnic groups may be accommodated within the state 

structure. 1t•is proposed that until the rights of indigenous peoples are recognised by the states 

of New Zealand and Canada any form of accommodation is Ii kely to be unacceptable to many 

indigenous peoples. Consequently, indigenous peoples in New Zealand and Canada have 

focused much of their attention on finding ways in which to gain the recognition of their 

rights, and the reclamation of their lands. To enable them to achieve these goals, strategies 

have had to be found which challenge the legitimacy of the liberal-democratic state to act in 

a negative way towards indigenous peoples. To this end two strategies have often been 

utilised: self-determination with its emphasis upon sovereignty, and human rights which has 

become an important component of social justice and equality in the Western world. Both 

these strategies are evaluated in the course of the chapter. 

ALTERNATIVES: 

A considerable number of options are available to societies attempting to accommodate ethnic 

groups. Horwitiz identifies five common mechanisms of ethnic conflict resolution. Firstly, 

there are policies that allow for inter-ethnic cooperation, as seen in the power-sharing systems 

of Switzerland and Belgium (Horwitiz 1985 p598). Secondly, policies of affirmative action 

to reduce the disparity of resources between ethnic groups may be utilised (Horwitiz 1985 
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p599); special educational grants to Maori university students for example. The reasoning 

being that by removing the causes of ethnic conflict, an unequal distribution of resources in 

society conflict can be averted. 

The third option relates to the system of government found in the United States. In this 

system authority is separated between a variety of power structures to ensure no ethnic group 

gains complete power, thereby allowing various ethnic groups to search for peaceful ways to 

resolve disagreement (Horwitiz 1985 p599). 

The fourth option Horwitiz suggests, is for societies to examine policies which align people 

along lines that are distinct from ethnicity. These options generally concern electoral 

alternatives whereby ethnic groups are dispersed among other interests (Horwitiz 1985 p599). 

For example, in both New Zealand and Canada the major parties in power have differentiated 

between themselves along a right-left continuum. The major political parties are not 

representative of the ethnic makeup of society. 

The final option proposed, is to pursue policies that lessen inter-ethnic conflict by focusing 

instead on intra-ethnic conflict operating under the assumption that this type of conflict will 

be less disruptive. Horwitiz uses the example of reserved offices or positions which causes 

ethnic subgroups to compete against themselves (Horwitiz 1985 p598). 

The options range from the extreme: secession and homogenization through assimilation; to 

structural mechanisms like federalism and territorial innovations, such as those tried in Nigeria 

in 1960 and 1979 (Horwitiz 1990 pp! 20-130). In Canada federalism arose as an answer to the 

pre-eminent ethnic cleavage between the liberal, predominantly Protestant English and the 

Catholic, conservative French who are primarily situated in Quebec. 

Another alternative is consociational democracy. Essentially it involves a process of power

sharing among the elites of ethnic groups, (see Lijphart 1985: 1990). Lijphart's consensus 

model has been applied with good effect in Western Europe and is capable of assuming 

various forms. Federalism is a type of segmental autonomy that has links to consociational 

principles. Another form of consensus government is power-sharing, as exercised by a Grand 
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Coalition cabinet in Switzerland (see Steiner 1990). This form of power-sharing eliminates 

intense group-competition of the kind found in the United States, known as power 

competition. 

However, the problem with these options of accommodation, as applied to the situation in 

New Zealand and Canada, is due in part to the specific demands of indigenous people. 

Additionally, efforts to introduce measures to accommodate indigenous groups have either 

been localised or have failed to understand the structure of indigenous culture. 

Regarding the specific demands of indigenous groups, sovereignty plays a ma_ior role in 

limiting the possible accommodating options available. Concerned with the prospect of merely 

having the status of an interest or pressure group indigenous people in Canada have demanded 

equal 'distinct' status to that of French-Canada. As such indigenous groups in Canada have · 

often rejected any form of self-government that is not an inherent right. In New Zealand 

absolute Maori sovereignty has been claimed by some Maori groups. Furthermore, debate 

surrounding the 'fiscal envelope' proposal by the National Government on land claims, has 

centred on the status of Maori sovereignty in relation to the New Zealand State. 

As a consequence of pursuing the sovereignty argument in a narrow direction; equal in status 

to that of the liberal-democratic state, indigenous groups reject many ethnic accommodation 

options. As state sovereignty in New Zealand and Canada is indivisible the chances of 

achieving anything more than a devolution of its authority is extremely remote. 

Other options fail because of an inability for the New Zealand and Canadian States to 

comprehend indigenous society. As Hampton(l 994) observes, Maori society is not static and 

as such cannot be constrained by terms like iwi, which is precisely what was attempted in the 

Runnaga Iwi Act. In Canada definitions of indigenous groups like status Indians have been 

formulated by the state rather than incorporating indigenous input. (For a further discussion 

on these matters refer to Chapter One) 

There are specific problems with some ethnic accommodating options that have been used to 

good effect in other countries. The power-sharing alternatives require economic parity which 
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is presently unavailable to indigenous people in New Zealand and Canada. Although Lijphart 

maintains that groups which are in the minority can enjoy a degree of power-sharing through 

regional autonomy, or access to decision-making channels, (Lijphart 1990 p503), Maori and 

the majority of Canadian indigenous groups are not regionally autonomous to the extent that 

self-governing bodies can be established. 

In the Northern Territories of Canada indigenous people, notably the Inuit, are in the majority 

in certain areas. However, the inability to include the Territories in the constitutional talks 

leading up to the Meech Lake and Charlottetown Accords indicates that the Federal and 

Provincial levels of government are unlikely to grant equal status to the Territories and 

through them equal power-sharing with the Inuit. This may yet change depending on the 

outcome of the recent Nunavt decision on self-government (see Chapter Five). Governmental 

systems, such as the federal system found in the United States, are unlikely in New Zealand 

and the Canadian Federal structure due to the Westminster system of government, which 

underlies these systems. This type of government, which is atypical of Western liberal 

democracies, such as New Zealand and Canada; 

serve[s] functional and class-based interests much better than those premised on ethnic 
or regional commonalities. This is less due to formal discrimination than to biases in 
the political ethos and structures of liberal democracies (Heisler 1990 p38). 

A further problem that occurs in devising options to accommodate indigenous groups in New 

Zealand and Canada, is the question of localised demands and needs. In Canada, the Schelet 

Band in British Columbia achieved a considerable degree of self-government in 1986. 

However many indigenous organisations considered this type of autonomy to be unacceptable 

because it involved a devolution of power from the Federal Government as opposed to an 

equal sharing of authority. (See Chapter Six for a further discussion on this arrangement). 

Additionally, within New Zealand and Canada indigenous society is neither static nor is it 

comprised of a single ethnic grouping. It was only with the advent of colonisation and a us 

versus them idea that a clear distinction could be made regarding indigenous society. (Refer 

to Chapter One for an analysis of the mobilisation of indigenous groups in New Zealand and 

Canada). Tribal, band, iwi, or hapu affiliations were important bonds for indigenous people 
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and remain so, at times more important than being Maori or Native Indian. The current debate 

over whether to divide the proceeds from the SeaLord Fisheries deal in New Zealand 

depending on population or coastline illustrates this dilemma. 

The majority of proposals discussed, which might accommodate ethnic groups, prove to be 

problematic for the aspirations of indigenous people in Western liberal-democratic states like 

New Zealand and Canada. The point being, and this point will be constantly raised, that the 

liberal democratic state is founded on a doctrine of legal sovereignty that does not conceive 

of a process where this sovereignty can be shared equally between the state and other groups, 

such as indigenous peoples. Additionally, the economic foundation of these states consists of 

a capitalist system which implies that the political processes handle economic cleavages like 

class better than ethnicity. 

In the Hunn Report four options of accommodating the Maori were evaluated: assimilation; 

integration; segregation; and symbiosis. However like the 1969 White Paper in Canada, (see 

Chapter Four). The Hunn Report and the latter Prichard-Waetford Report saw indigenous 

society in terms which implied that European ideas of social interaction were the most 

important bonds within New Zealand and Canadian society (Butterworth 1986 ppl 6-17). 

Any option to accommodate indigenous groups within New Zealand and Canada has to start 

from the premise that the collective rights which support indigenous culture in these countries 

is as important as liberal-democratic ideas of socio-economic interaction. Until this occurs 

efforts to accommodate these groups, as discovered in the aftermath of the Hunn Report, will 

be treated as unacceptable by many indigenous people. 

Furthermore, the debate that followed the Schelet Band's self-government proposal in Canada 

in 1986 from other Native Indian Bands, and the Tainui Settlement in New Zealand, (see 

Chapter Five for a discussion about these examples), shows that any agreement must attempt 

to be flexible enough to cover all indigenous groups. The major problem other indigenous 

groups had with the examples above is that they feared that by accepting these decisions from 

the New zealand and Canadian States they would be forced into a fixed negotiating position 

(Press 22 December 1994). 
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As outlined in the discussion on sovereignty, the changes required apply to both indigenous 

and European society. Forced to find ways in which to promote a unifying idea and to access 

the liberal-democratic state indigenous people in New Zealand and Canada have utilised the 

sovereignty argument. However, as can be observed in latter chapters, the notion of popular 

sovereignty and its emphasis upon majoritarianism mitigates against indigenous groups in 

New Zealand and Canada achieving state sovereignty. However, a considerable degree of self

autonomy can be achieved without resorting to sovereignty in the sense of state sovereignty. 

The Community-Based Self-Government (CBSG) program in Canada illustrates this point, 

(see Chapter Five). 

Despite the advancements in indigenous self-autonomy brought about by programs like the 

CBSG, a major problem still exists. As outlined in Chapter Four, indigenous society is based 

upon the notion of collective rights. Until these rights are accorded equal status within the 

state structure indigenous society will remain subordinate to European ideas of socio

economic interaction, such as the emphasis upon individual ownership of land. 

It would be wrong to suggest that the New Zealand and Canadian States had not taken 

account of indigenous demands and culture. During the 1980s in particular, in both countries, 

a greater emphasis was placed upon the idea of biculturalism and multiculturalism, with the 

idea of incorporating the cultures of indigenous people into society. However as Chapter Four 

illustrates the advancement of the rights of indigenous people in both countries has been 

reactive rather than proactive in approach. 

THE USE OF SELF-DETERMINATION AND HUMAN RIGHTS BY INDIGENOUS 

PEOPLE IN NEW ZEALAND AND CANADA: 

The last chapter discussed the mobilisation of indigenous people. What is apparent in this 

mobilisation process is that it involves three themes: a struggle against a state apparatus; land; 

and the recognition of indigenous rights. The first part of this chapter explained the problems 
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with implementing ethnic accommodation alternatives for indigenous peoples in New Zealand 

and Canada. Primarily the problem revolves around how to recognise those indigenous rights 

outlined in Chapter Four. 

SELF-DETERMINATION: 

One option of ethnic mobilization aimed at altering the opposition of the nation-state in the 

modern era that has attracted considerable attention is self-determination. This is due to the 

powerful emotive reasoning behind it and, at least theoretically, the international legality 

accorded to it. The basic human instinct to be part of a group and to see one's group in 

parochial terms ensured that self determination became a prominent means of ensuring 

effective participation and cohesion within ethnic groups through the creation of legitimating 

mobilisation patterns. In 1993 during the International Year of Indigenous People, a Draft 

Declaration on the Rights of Indigenous Peoples was drafted by The Working Group on 

Indigenous Populations, in conjunction with delegates from indigenous peoples around the 

world (Mana Tangata 1994 p6). Article 3 of the Declaration declares; 

Indigenous peoples have the right of self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social and 
cultural development (Mana Tangata 1994 p20). 

Furthermore, its fourth article refers to the independent status of indigenous political, 

economic, legal, and cultural systems. 

Self-determination is a matter of degree instead of consisting of a number of independent 

variables. According to Johnston: "Self determination, reflect[s] not a clash of principles, but 

conflicting interpretations of the same principle" (Johnston 1990 p8). Johnston uses the 

example of the nationalist struggle of the Afrikaner people in South Africa and Ulster 

Nationalists in Northern Ireland. Neither denies the right of self determination for the Catholic 

Irish or Black South Africans. They just cannot achieve it in the same area as themselves. The 

apartheid system in South Africa, represented for many Afrikaner people an opportunity for 

Black South Africans to realize self determination through separate development. 
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Self determination need not solely be about political and economic cession. Cultural self 

determination for an ethnic group may well refer to the ability to preserve a traditional way 

of life, through special educational policies. The Te Reo (1986) claim to the Waitangi 

Tribunal, dealt with the recognition of the Maori language as an important component of the 

cultural composition of the Maori people. However, self determination generally refers to self 

autonomy over political, economic, and cultural development. The efforts by indigenous 

peoples in New Zealand and Canada to recover land, and gain recognition for their rights 

would appear to back this argument up. 

Firstly, the inability of these groups to obtain recognition of their right to a legal sovereignty, 

equal in status to that of the liberal democratic state prevents legal secession from the state. 

The efforts by the Inuit people in the Northern Territories of Canada illustrates this point. 

While the delivery of services has been devolved to Inuit management, like the control over 

the economic infrastructure, the Canadian State still holds paramount authority over the land 

the Inuit occupy. 

Furthermore, while political autonomy, and the ideological feelings that exist within it are the 

driving force behind most secession movements, without economic resources the structural 

components that are crucial for the successful implementation of an independent community 

will not materialize. Either the secession movement has to rely on external forces to help. Or 

if it does not have the technical skills, members of the out-groups will need to be introduced 

to ensure the successful facilitation of resources. (For a discussion on the economic problems 

of secession see Palese 1985). Despite efforts to create self-governing reserves and areas in 

Canada, as in the Northern Territories, the number of people on welfare assistance precludes 

independence from the Federal Government. The King Movement, in New Zealand, during 

. the late nineteenth century was an attempt by certain Maori iwi to establish regional 

autonomy. Despite remaining isolated for many years, this movement lost much of its impetus 

due to the economic desires of the New Zealand State (Orange 1987 ppl42-144). A legislative 

process gradually whittled down the resource power of the movement and imposed an 

economic infrastructure to facilitate the spread of liberal democratic ideas. 
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Unless a secessionist movement can establish a clearly defined independent political and 

administrative process the state[s] it is seceding from will remain a potentially lethal external 

constraint. The Federation of Russia still remains a threat to many of the break away 

territories surrounding it from the former Union of Socialist Soviet Republic. The December 

1994 invasion of the Chechnya Republic for example. 

A final point about the economic and political problems of seceding from a liberal-democratic 

state lies in the philosophy on individualism. If groups like the Maori or Canadian Native 

Indians attempt to secede to develop economic resources they will presumably need to employ 

people from outside their cultural group. If a large number are employed it may be difficult 

for the indigenous group to establish control over structures of power, like school boards, 

without input from these outside members who may be living in the community for sometime. 

Will the state these groups seceded from allow individuals to be dictated to on the basis of 

their cultural composition rather than their individuality. Of course indigenous people have 

been dictated to as a result of their cultural beliefs, by another belief structure that of 

individualism, which has become legitimated in the rules of power which organise society. 

Maori have responded with a variety of devices and organizations since 1840 to further self

autonomy. In the 1800s examples like the King Movement and the settlement at Parihaka 

attempted to promote a lifestyle separate from state control. Current examples include the 

National Maori Congress, established in 1990 to promote tino rangatiratanga the customary 

authority of iwi (Cox 1993 pp 140-146), and Kokonga Ngakau a Maori Social Services Centre 

which holds criminal trials on Marne land, in accordance with Maori traditions (Bull 19946 

p2). While the latter receives no legal recognition from the state, in the form of the Attorney 

· General, it does signify ongoing efforts by Maori towards finding ways to secure autonomy 

over their own affairs. 

In l 983 the Penner Report on Indigenous People, to the Canadian Federal Parliament regarded 

Canadian indigenous people as possessing a right of self-determination (Wolfe 1990 p8). 

Attempts at self-determination since 1983 however have tended to consist of the lesser 

concepts of self-government, whereby groups control the structures and processes of their 

government and self-management (Wolfe 1990 pp 1-4). Self-management involves local 
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regulation regarding the delivery of services, like education, while the funding and the scope 

of the program are controlled by an external organisations, such as the Federal Government. 

In 1986 the Community-Based Self-Government program was introduced by the Federal 

government designed to devolve the authority and allocation of resources from the DIANO 

to Band control (Pointing 1991 pp434-444). The process was similar to the later iwi 

devolution program of the New Zealand Government. Examples of self-management the 

CBSG policy formulated, were the devolution of health care programs to local Indian control 

(Pointing 199 l p432). The Schelet Band in British Columbia, in 1986, negotiated a form of 

self-governance from the Federal Government using this program whereby the Band was 

granted considerable autonomy over economic and political matters on its own land 

(Taylor/Paget 1989 pp297-34 l ). The 1992 Nunavt Accord instigated a considerable measure 

of self-autonomy for the Inuit people. It established a Nunavt Territory which had its own 

Legislative Assembly and public government separate from the already existing Northern 

Territory Government (Article 4 1992 Nunavt Agreement). 

These examples are ways in which power and authority has been devolved from the Canadian 

State without harming its legitimacy. In Canada and New Zealand indigenous peoples have 

raised queries about the devolution of power by their respective governments. They fear that 

decentralization is merely an effort by the central government to reduce their obligations and 

accountability without losing control over essential power relations, such as the sovereignty 

of the state. This, in addition to concerns over the speed and development of land claims 

policies, has led indigenous peoples in both countries to use the idea of self-determination to 

. create the legitimacy necessary to oppose the might of the liberal-democratic state. 

Liberal-democracy has a strong affiliation with the concept of self determination. The period 

preceding World War One represents the beginning of the modern age of self determination. 

Its leading figure, the United States President Wooodrow Wilson, believed that in theory 

every "nation' had a right of national self determination (Knight 1985 ppl39-140). This 

doctrine was based upon the proposition that the only legitimate government is one that 

received its legitimacy from the consent of the population. Due to difficulties in stating 

specifically what criteria could be applied to indicate precisely who was able to utilise the 
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concept of national self determination, a moral rather than a practical approach developed 

between the two World Wars. Tied up in the Wilsonian philosophy were the goals of popular 

sovereignty and democratic participation having had there origins in the ideas of theorists like 

Locke and Rousseau. 

While in the post World War One era the principle of self determination was consigned to 

the theoretical level of international politics, the period preceding World War Two established 

self determination in the world order. Principally this related to the de-colonisation of Asia 

• and Africa. International conventions abounded. The Colonial Declaration of the United 

Nation states; 

All peoples have the right to self determination; by virtue of that right they may freely 
determine their political status and freely pursue their economic, social, and cultural 
development (Knight 1985 p 140). 

While the United Nations recognized that external domination, the salt-water theory, was 

a legitimate reason for people to seek self determination a minority group in an established 

state were not considered sufficiently dominated to warrant self determination and the breakup 

of that state. The Biafra conflict in Nigeria during the 1960s is an example of this ambiguity. 

The state, and its sovereignty that regulated where the rules of power were located in its 

structures, were the most important considerations. 

In Western liberal states, like Canada and New Zealand, the theory of consent, whereby an 

individual's consent through his/hers free will is the only way in which a legitimate obligation 

can be held against them (Whelann 1983 p24), provided the foundation for self determination. 

However, consent rarely becomes the basis for the boundaries of a state, rather it is generally 

channelled through institutions operating within a state (Beetham 1991 pp90-97). 

While states had existed before the sixteenth century the concept of an ultimate absolute 

power that characterized the early modern theories of sovereignty, such as Bodin, and then 

its evolution into the popular sovereignty ideas of theorists like Rousseau, was new. The mix 

of democratic ideas of participation and the legitimating process of sovereignty combined with 
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emotive beliefs of nationalism and leading to self determination. 

Ultimately, the principle of self determination is linked to ideas about natural rights; the rights 

of man; the sovereignty of people; government by consent of the governed; and the right of 

revolution against oppressive regimes (Neuberger 1986 pp 13-15). 

Indigenous peoples, like the Maori and Canadian Native Indian, perceive self determination 

. as the right to determine their future and to pursue their cultural and economic development 

free from external constraints. In order to achieve these goals an ideology needed to be 

devised to access the dominant European cultures notions about self determination. A question 

that needs to be asked in relation to self determination, is what does 'self mean? Obviously 

for the Maori and the Canadian Indian 'self means more than merely granting equality 

through international prescriptions on human rights. Minority rights in the international sphere 

in their historical development have been strongly influenced by the relationship between 

individuals and the state. The basis of indigenous culture was group consensus. 

Another concept frequently utilised by indigenous people to challenge the legitimacy of the 

state is sovereignty. The concept of sovereignty forms the foundation for authority within the 

liberal-democratic state. As such, any expression of self-determination is usually couched in 

terms of a sovereign state. However, sovereignty is not considered to be divisible in States, 

such as in New Zealand and Canada. Indigenous people have therefore sought to use 

sovereignty in their arguments, thereby confronting the liberal-democratic state at one point 

at its strongest, and on the other hand at its most vulnerable. Its strongest because from 

sovereignty flows the authority for power in the state, and vulnerable because there is no 

authority above sovereignty to legitimate it (see Beetham 1990 ppl22-123). (For a discussion 

of the use of sovereignty by indigenous peoples, and the liberal-democratic state see Chapter 

Three). 

HUMAN RIGHTS: 

In July 1989 Dr Miguel Alfroso, a special envoy of the United Nations Working Group on 

Indigenous People, arrived in Canada to study indigenous treaty arrangements. His findings 
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were not complimentary regarding the Canadian Government's treatment of indigenous issues. 

Efforts by international observers like Dr Alfronso have proved costly to the international 

prestige of Canada, according to a past Canadian Ambassador to the United Nations. 

The treatment of native people was without question the achilles heel for Canada in 
the human rights arena. If we made attacks on the violation of human rights in other 
countries, when those countries responded, they invariably pointed a finger at Canada's 
behaviour towards native people (Hall 1989 p37). 

Maori groups within New Zealand have also sought remedies for their grievances in the realm 

of human rights. In the I 970s, activist organizations, like the Maori Organization of Human 

Rights (Walker 1984 p276), argued that treatment of Maori people by the New Zealand State 

contradicted their basic human rights. The Treaty of Waitangi increasingly gained prominence 

in the public, judicial and governmental sectors in the 1980s. As a result the interpretation and 

implementation of the Treaty became the focus for an argument based on the expression of 

human rights. (See Chapter Four for a more detailed account of the Treaty of Waitangi). Durie 

makes the observation that human rights and treaty rights in New Zealand worked together 

in the 1980s. 

The Muriwhenua Report of the Waitangi Tribunal (1988) for example, invoked human 
rights principles to support a Maori interest in the off-shore fisheries (I 994 p2). 

Like indigenous people in Canada, Maori groups and individuals have approached 

international bodies such as the United Nations in relation to human rights. In the process 

they have joined forces with other indigenous peoples around the world, under the direction 

of the World Council of Indigenous People. Thereby focusing international attention on 

strategies to accommodate the aspirations of indigenous peoples. 

In 1993 the Draft Declaration on the Rights of Indigenous People was developed by the 

Working Group on Indigenous Populations in the United Nations. This Declaration represents 

the most significant human rights legislation as yet regarding indigenous peoples (Mana 

Tangata 1994 p5 l). Both declarations affirm the right of self determination for indigenous 

peoples. Furthermore, they incorporate the notion that the collective rights which fashion the 
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nature of indigenous society must be recognized and respected by the states these peoples 

reside within. 

As yet the Declaration of the Rights of Indigenous people is still at a draft stage awaiting 

confirmation from the various governments of member states in the United Nations. Both the 

New Zealand and Canadian Governments are concerned about the wording of the draft and 

are not prepared to ratify it in its present form (Interview October 18 1994, Canadian High 

Commission). The essential obstacles arise from the articles proposing self-determination, and 

concerns have been raised about the protection of existing human rights legislation, and laws 

which protect individual rights. 

there is a danger that these rights could be interpreted as overriding the rights enjoyed 
by individuals by members of indigenous groups ... The (New Zealand) Government 
does not want existing human rights standards to be undermined in any way (Mana 
Tangata 1994 p7). 

What appears to lie at the heart of objections to the Draft Declaration by the New Zealand 

and Canadian Governments is the question of territorial sovereignty. Self-determination 

threatens their state sovereignty, which is based on the premise that this sovereignty cannot 

be shared. The debate surrounding the Draft Declaration has a further significance, it reflects 

an ongoing transformation of New Zealand and Canadian society as summarised through the 

policies of biculturalism and multiculturalism. 

THE TRANSFORMATION OF THE STATE: 

With the advent of the 1980s two movements, one based on economic considerations, the 

other social interactions between people, became particularly prevalent in Western liberal

democratic states like New Zealand and Canada. The first involved the redistribution of 

economic resources in society, the latter the concept of distributive justice. 

Mulgan explains how in New Zealand until the mid 1970s policies were driven by a form of 

social democracy, whereby government intervention promoting equity was an accepted part 
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of society: the welfare state (see Mulgan 1989). However, by the 1980s a new form of 

economic distribution was sweeping across Western liberal-democracies often entitled the new 

right, or neo-liberalism. The direction these policy ideas took was to advocate minimal state 

intervention through the reduction of bureaucratic controls. Individuals and civil society would 

· become more responsible for their needs. The state would intervene only in matters of law 

and order (Held 1990 pp9- l 0). 

In Canada a similar economic approach was initiated from 1984 onwards as the Federal 

Government devolved authority and resource allocation to provincial governments. In fact, by 

1988 out of an estimated 465 programs similar in structure between federal and provincial, 

sixty percent of these programs overlapped (Economist 29 July 1991 pS13). 

Concurrent with this economic transformation, the 1970s and 1980s were a time of immense 

change in both countries regarding the treatment of the various diverse cultural groupings 

which resided within their state boundaries. By 1980 New Zealand and Canada had adopted 

polices that were, as Sharp observes, developed from the concept of ameliorationalist 

liberalism (1990 pp205-215). In New Zealand the increasing importance of the Treaty of 

Waitangi created a climate of biculturalism. In Canada the partition from Britain outlined in 

the 1982 Constitution Act and the Charter of Rights and Freedoms, that ensued, emphasised 

a policy of multiculturalism. 

In Canada multiculturalism had been the official Federal line since 1971, following the 

recommendations of the Royal Commission on Bilingualism and Biculturalism (Fl eras/Elliott 

l 992a p28 l). However, by the mid 1980s the multicultural creed played a major role in 

structuring the Canadian political and economic environment. As a report from the Secretary 

of State's office explained in 1987: 

the government is enthusiastic about the economic potential contained in 
multiculturalism. Canada's various communities already have close links with virtually 
every country on earth .. and the government regards these ties as vital to the 
development of Canadian tradejobs,and investment (Fleras/Elliott 1992a pp98-99). 
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By 1988 Canada became the first country to adopt multiculturalism as a national law. Despite 

this, by 1991 Canada was afflicted with enough ethnic dissension to suggest that the strategy 

of multiculturalism was simply an effort to shore up a faltering state. Following the failure 

of the Meech Lake Accord Quebec increased separatist demands. In light of the recent defeat 

of the Progressive Conservative Party in the 1993 Federal General Election ushering in the 

pro-separatist Bloc Quebecois party as the largest contributor to the Federal Government, and 

the victory of the Parti Quebecois party in the 1994 Quebec elections, these separatist 

tendencies seem set to continue (Independent 9 October 1993). 

Multiculturalism as a policy encompassing the indigenous peoples of Canada appeared to have 

faltered as well. The conflict at the Oka Reservation in 1990; the threat of massive cuts to the 

Federal Indian educational budget the previous year; a major new hydro-electric scheme in 

the James Bay area of Quebec contrary to local indigenous wishes; a decision by the British 

Columbian Supreme Court in 1991 declaring that aboriginal rights were non-existent within 

the province: these and other setbacks for indigenous people in the late 1980s, early 1990s 

did little to instill indigenous faith in multiculturalism. Additionally, indigenous peoples in 

Canada resented the fact that French-Canada was constantly allocated 'distinct community 

status' and acknowledged as one of the founding nations alongside those of English-speaking 

descent. Like Maori, in the debates over multiculturalism within New Zealand in the early 

1980s, indigenous people in Canada were concerned that under a policy of multiculturalism 

they would become yet another ethnic group com'peting for scarce resources without any 

special claim through their collective rights. 

In New Zealand the focal point for implementing a policy of the bicultural distribution of 

justice was the Treaty of Waitangi, and the concept of partnership which emerged in the mid 

1980s. Through the Green Paper, Partnership Perspectives ( 1988), and April Report ( 1988) 

from the Royal Commission on Social Policy, the partnership ideal firmly established itself 

in the ideological practices of the New Zealand State. As Sharp explains, by 1988 a Maori 

code using terms like 'partnership', and 'tangata whenua' were commonplace within 

governmental circles, (see Sharp 1990 pp236-245). 
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A number of important points arise m relation to the objections expressed by the New 

Zealand and Canadian Governments in relation to the Draft Declaration on the Rights of 

Indigenous People and the policies of multiculturalism and biculturalism. Firstly, 

multiculturalism will be defined as; 

an official doctrine and corresponding set of policies and practices in which 
ethnoracial differences are formally promoted and incorporated as an integral 
component of the political, social, and symbolic order (Fleras/Elliott 1992a p22). 

As the authors of this explanation explain, multiculturalism is a concept that relies on the 

perspective adopted and area under analysis (Fleras/Elliott 1992a pp2l-24). However, for the 

purposes of this study which is specifically concerned with the interactions between the 

liberal-democratic states of New Zealand and Canada, and those indigenous peoples within 

their boundaries, the definition above is adequate. Furthermore, biculturalism can be similarly 

defined by indicating it involves two cultural groups rather than a variety as displayed by 

multiculturalism, using the preceding explanation. This definition reflects the interaction 

between the process of decision making in the state and key elements of society, such as the 

legal system. 

As an official doctrine within the liberal-democratic state multiculturalism and biculturalism 

play an important part in stimulating and maintaining the state. Fleras and Elliott explain that 

within Canada; multiculturalism enhances the legitimacy of the state by defusing potential 

threats to its stability (1992a p95). 

The Canadian State occupies a difficult position. Within it is a array of differing provinces 

in terms of their ethnic composition and resource wealth. There are competing views of 

federalism which involve varying ways of accommodating Quebec, and indigenous self 

government has become an important issue over the last twenty years. Additionally, the free

trade agreement with the United States means that Canada is even more in need of its own 

identity to counter the might of the 'melting-pot' culture of the United States (see Economist 

29 July 1991). 
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Multiculturalism encourages equality without necessarily having to resort to equal power

sharing at the state level. Consequently, many of the articles within the Draft Declaration 

contradict the tenets upon which multiculturalism, as a policy to advance capitalist policies 

under a single liberal-democratic sovereign state, is based. 

In New Zealand the policies of devolution instigated by the Labour Government, and the iwi 

independence argued by Te Puni Kokiri, the Ministry of Maori Development, under the 

National Government were and still are subject to system of liberal-democratic government 

(Fleras/Elliott 19926 p200-208). Legitimacy within the state does not simply rely on a 

dominant ideology for its reproduction nor to maintain a dominant/subordinate relationship. 

The processes inherent within the system: legal validity; the justification of the rules of 

power; expressed consent, are equally, if not frequently more important for the assertion of 

legitimacy. Biculturalism and multiculturalism are means by which the current social trends 

of distributive justice are merged into the system without harming its underlying propositions 

of legitimacy. 

Any ethnic group that mobilizes to increase its share of resources alters its position in society 

using traditions and myths in-conjunction with current ideological ideas. Ethnic groups need 

to be flexible to survive and questions of equality were important when confronting the 

dominant European culture. 

Furthermore, as the structure of the liberal-democratic state evolved to meet the challenge of 

social justice those bodies which channelled power in society re-evaluated state sovereignty. 

Successive New Zealand Governments articulated the notion of a 'partnership' with Maori, and 

some form of devolution of political sovereignty (McHugh 1991 pp45-51), however the legal 

sovereignty of the state was still considered indivisible. 

Therefore, it may be observed that indigenous people have benefited from the re-evaluation 

of the liberal-democratic state due to social justice and the reparative model of justice. The 

political and social environment is more susceptive to their demands for equality. 

Additionally, it has increased the directions they can take when confronting the state further 

legitimating their claims. 
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The members of every culture have their own mechanisms of cultural decoding. 

Misunderstanding between cultures often occur because either one party or another fails to 

understand these codes. Social justice and equality were means by which indigenous peoples 

in New Zealand and Canada could transmit their cultural desires to the dominant European 

culture. 

CONCLUSION: 

This chapter has addressed the issue of how can the New Zealand and Canadian States 

accommodate indigenous peoples. It has focused on how the imposition of liberal-democracy 

upon these indigenous peoples have forced them to pursue strategies which enables 

themselves to access the liberal-democratic state and to challenge its legitimacy. Self

determination and human rights, it was argued, demonstrate a central dilemma for indigenous 

peoples in New Zealand and Canada in their search to have their rights recognised by the 

State. Either strategies are used which adhere to the norms of society, such as individualism 

or sovereignty in the liberal-democratic state, or groups risk being unable to access the state 

system. However in using strategies which conform with the dominant tenets of a society, the 

subordinate nature of groups such as Maori are reinforced by legitimating the very system 

they intent to challenge. This idea of the liberal-democratic state being able to constantly 

maintain its legitimacy is discussed in the following chapter. 

Forms of accommodating indigenous peoples in New Zealand and Canada, it was concluded, 

must involve the recognition of their rights as well as the belief system upon which these 

rights are formed, (see Chapter Four for a discussion of these rights). Durie, in a speech to 

the Hui Whakapumau, Maori Development Conference (1994) remarks that despite the efforts 

by the Ministry of Maori Development to instigate new ways of developing Maori interests, 

the Ministry is still a state apparatus with the Ministry's staff "neither chosen by or 

answerable to Maori people" (Durie 1994 p6). As outlined in the previous chapter, and 

developed in latter chapters, policies to accommodate indigenous peoples in New Zealand and 

Canada must be formulated and defined in ways Maori, and Canadian indigenous peoples 

want, rather than what the state wants. The process has to be a step-by-step process, and 

accountability for state funds must be in place. However, indigenous peoples need to have a 
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greater opportunity to choose for themselves, and thereby enabling them to become more self

sufficient and less dependant on state funds. 
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INTRODUCTION: 

Studies examining the plight of indigenous people within Western developed countries tend 

to concentrate on either socio-economic and political indicators, or pursue a line of argument 

that links the loss of land and resources to a decline in the authority or status of these people. 

The sovereignty question in New Zealand is an example of this. 

The quandary of ethnic upheaval prevalent in numerous parts of the globe creates the 

following difficulty; should political rights be bestowed on the individual alone or should 

these rights be guaranteed collectively to groups with individual rights devolving from that 

collective right? A problem in Western liberal-democratic states, like New Zealand and 

Canada appears to be that authority within the state operates on the basis of a legitimacy 

derived from liberal-democratic norms such as individualism. The dominant political practice 

seems to offer only alternatives which remain subordinate to the tenets of liberal-democracy, 

notably individualism. There is no middle ground in which an ethnic group in an inferior 

economic and political position might assert collective rights without having to first resort to 

full self determination or accept a secondary role for its beliefs to that of liberal-democracy. 

With avenues such as armed cession either unacceptable to the general populace or more 

commonly unobtainable because of population and economic restraints, legal and political 

channels remain the only viable option available for the indigenous people of New Zealand 

and Canada. These channels of power exist within a cultural infrastructure that is based upon 

liberal-democratic thought. The use of one-member, one-vote philosophies ensures that any 

ethnic group in a minority position lacks the necessary numbers to alter the status quo. The 

policy arena is revealed to these indigenous groups only if they decide to re-articulate their 

claims utilising liberal-democratic criteria such as popular sovereignty. Even when policies 

are undertaken aimed at reducing inequalities in society the underlying ideologies preclude 

the involvement of ideas other than those of the dominant culture (see Sharp 1990 pp217-

226). 
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Consequently, the choice of only a few alternatives, as outlined above, forces alterations in 

the cultural formation of indigenous claims to ensure that they match the legitimate 

boundaries of the liberal-democratic system. 

Legitimacy enables an ethnic group to assume internal cohesion and externally to be perceived 

as being 'correct'. Furthermore, within liberal-democratic states like New Zealand and Canada, 

the authority to make policy decisions is created by a process of established rules; the 

separation of powers through an independent legal system and representative government. 

These rules constitute the legal right to exercise the notion of power arranged under the 

doctrine of popular sovereignty. 

If an ethnic group, which is in a subordinate position, seeks to mobilise and thereby obtain 

a greater allocation of resources it needs to formulate rhetoric which informs the public about 

its grievances, as well as why its claims are legitimate. Indigenous peoples, like the Maori and 

Canadian Native Indian must be aware of the terms by which these structures are created, as 

well as the discourse utilised in pursuing their goals. Unless the methods used to achieve the 

groups goals, like land claims, are clearly understood when the time comes to move from the 

theoretical to the practical those ideas that have been 'borrowed' from liberal-democratic 

thought hamper the social, economic and political attempts to maintain and articulate self 

autonomy. A pertinent example was the conflict over the division of revenue from the 

SeaLord Deal in New Zealand. In attempting to regenerate, the problem of legitimacy may 

force indigenous people in Western liberal-democracies to become caught in a mire of 

abstraction which requires constant defining. 

LEGITIMACY: 

Once a dominant group establishes control over economic resources and regulates power 

structures in society it is usual for that group to define the goals of society in ways that 

legitimate their beliefs (Beetham 1991 p46). Without this justification for the differentiation 

between the dominant and subordinate, the ability of the dominant group to carry out its 

policies is constrained by the need to constantly and overtly coerce subordinate groups. 
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This statement is particularly relevant when describing the role of the state within society. The 

state has already been defined as an organization composed of legal and political components, 

having the ability to control the essential power relations in society (see Introduction). 

Beetham makes the observation that for the state to work efficiently in the modern era it; 

requires legitimation, not so much to function, or even to survive over a period of 
time, but to achieve those purposes that depend upon the support of its population, and 
to maintain its political system intact in the face of serious policy failure or challenge 
to it (1991 pl 18). 

If we take this definition further in relation to New Zealand and Canada, the need for the state 

to define the goals of society in ways that legitimate liberal-democratic beliefs becomes clear. 

McLeay, in an article examining the different interpretations of the state in New Zealand, 

concludes that theories explaining the state can be divided into two categories. The first points 

to the state as a means by which the people who live within it are protected and looked after; 

the second refers to the state in a negative way, whereby the state prevents the expression of 

individual freedoms (199 l p446). The debate over the role of the state, which led to the 

devolution programs of the 1980s in New Zealand and Canada, is an example of this second 

idea. 

In relation to the interaction between the state in New Zealand and Canada and the indigenous 

peoples who live within these state boundaries these interpretations can be observed. Firstly, 

the liberal-democratic state that emerged in New Zealand and Canada in the mid 1800s was 

founded upon. two principles which continue to provide the basis for its legitimation: 

sovereignty, and the importance of individualism to promote the capitalist accumulation of 

resources. 

Canada, through Confederation, created a system of government that involved the separation 

of power between the Federal and Provincial Government's, and in this sense is closer to 

federations like the United States and Australia. However, in terms of indigenous peoples the 

Federal Government has remained the major influence in their lives, and continues to hold 

a prominent position in terms of the distribution of power and resources to these ethnic 

groups, corresponding to the state structure in New Zealand imposed upon Maori. 
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The British political system was introduced. While the New Zealand and Canadian state 

systems have differed in many ways to the British system over the years, they both emphasis 

the Westminster system of government. (See Van Loon 1987 ppl07-l 73: Harris 1989 p38: 

Jackson 1987 ppl3-l7, for an explanation of this system). In both New Zealand and Canada 

the British tradition of governance has not been overly adhered to, (Jackson 1987 p ). 

However, the basis of the Westminster system with its emphasis upon majoritarianism, and 

. the indivisibility of the legal sovereignty of the state (McHugh 1991 ppl 1-44) can be 

observed in the attitude of the New Zealand and canadian States towards their indigenous 

populations. The manner in which consent for this system was achieved was through an 

electoral process involving the notion of majoritarianism and popular sovereignty. 

Sovereignty, as defined by British ideas of power, (see the subsequent section on sovereignty), 

provided the authority for the creation of the state in New Zealand and Canada. 

Furthermore, as McLeay points out, alongside the idea of a state structure that provided the 

boundaries for society, there was in New Zealand; "a significant ideological emphasis upon 

individualism, especially in land ownership (1991 p444)." As the previous chapter illustrated, 

indigenous landownership in New Zealand and Canada was based upon the idea of collective 

ownership. With the advent of colonisation, a state structure was imposed upon these 

indigenous people, which mitigated against them as the cultural and economic practices of the 

settlers differed. 

The methods used to impose this state structure upon the indigenous population was at first 

carried out through a process of coercion; the land wars of the 1860s in New Zealand and the 

forceful resettlement of Native Indians onto reservations in the mid 1800s in Canada for 

example. However as outlined above the state, in order to carry out its purposes, must 

legitimate itself to the subordinate ethnic groups within its boundaries. Beetham argues that 

the justifications used by the dominant group to legitimate its dominance are: a principle of 

differentiation that provides examples for the unequal relationship; the idea of a common 

interest which serves both dominant and subordinate and yet requires the beliefs of the 

dominant to work; and finally the idea of consent. The consent for the dominant to carry out 

its policies is freely given, the electoral process of popular sovereignty for example (1991 

pp59-60). 
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Through this justification process, Beetham observes that; 

the resulting power relations typically become consolidated and perpetuated through 
the establishment of rules which underpin and give legal form to the original 
usurpation (Beetham 1991 p57) 

While the present state system and its sovereignty base, that is in place in New Zealand and 

Canada, is a direct result of the colonisation process, and the resulting subordination of 

indigenous culture over time, the state sovereignty has become entrenched in such a way that 

this sovereignty is seen of paramount importance, more important than indigenous culture. 

Liberal-democratic beliefs have become consolidated within the New Zealand and Canadian 

States. 

The formative years of the Department of Indian and Northern Affairs((DIAND) and the 

Department of Maori Affairs provide examples of this process. During these years, a large 

amount of time was spent in establishing bureaucratic structures whose primary tasks were 

to integrate indigenous people (See Crossley 1992 pp23-24:Frideries 1983). In New Zealand, 

the Department of Maori Affairs established programs which were bureaucratic in nature and 

designed along paternalistic lines, and which often disregarded the needs of those it served 

(Fleras 1989 pp216-2 l 7}. In this way the dominant group formulates justifications for its 

belief system over the subordinate groups beliefs, fostering cooperation and consent for its 

policies. 

In a liberal democratic state this relationship is crucial because legitimacy for the system 

depends on the voluntary consent of the populace through the principle of popular sovereignty 

(Beetham 1991 ppl63-164). As the relationship between dominant and subordinate is 

generally phrased in the following manner; the majority's interests supersede the minority's 

it often leads to "tyranny of the majority 0 as Mill alleged (Hampsher-Monk 1992 p367). 
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THE PROCESS OF LEGITIMATION: 

Dominant ideology theories argue that groups in society alter the socialization of subordinate 

groups by controlling the channels of communication, imposing their own ideological ideas 

into them. For example regulating the educational curriculum, presenting monocultural 

historical texts, and establishing the language of the dominant group as the medium of 

communication. While the control and dissemination of ideological ideas is important it would 

appear that in liberal democratic states like New Zealand and Canada, legitimacy for the 

system is not merely reproduced in this overt manner by the dominant group. Beetham argues 

that these theories; 

cannot provide an adequate explanation for legitimacy .. on its own, an account of the 
beliefs of subordinate groups as the product of direct influence by the powerful cannot 
explain their credibility to them in the context in which they are situated (Beetham 
1991 pl07). 

According to Beetham, the processes of legitimating the established rules of power in society 

consist of three distinct yet inter-locking concepts: legal validity of the rules of power; 

justifications for these rules; and expressed consent. Additionally he argues, that particularly 

in Western liberal-democratic states like New Zealand and Canada, legitimacy is reproduced 

and maintained by the indirect processes of the system itself. This is as opposed to existing 

as primarily the overt result of a dominant culture's ideology, as argued by Webber (see 

Beetham 1991 pp 15-26). 

Indirectly the rules of power, such as the electoral system, which structure the liberal

democratic state are responsible for reproducing their own legitimacy. This indirect process 

aspires to produce feelings in society of common interests and goals. These goals include 

informing the subordinate elements in society why they occupy the position they do, as well 

as limiting the choices available to these groups to move into a more economically and 

political advantageous position (Beetham 1991 ppl08-109). 

Beetham goes on to observe, that for state legitimacy to survive challenges, such as the 

'distinct status' claim by indigenous peoples in Canada (see Chapter Five), there must be 
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institutional structures in place to protect the "rule of law" (1991 pl26). An example of the 

rule of law in New Zealand and Canada can be observed in the principle of private ownership 

of land, which as seen in the last chapter, mitigated against traditional ownership patterns of 

indigenous peoples. Secondly, the state must prove its right to control power to the population 

within its boundaries (Beetham 1991 pl26). In today's world order, the state must also often 

prove that it has a legitimate right to carry out its policies or risk outside involvement from 

other states. Iraq and the Gulf War for example. 

Therefore, for the liberal-democratic state to be legitimate according to Beetham, it must be 

legally valid, justify itself, and ensure it has the consent of those living within its boundaries. 

The way in which this has been secured, and indigenous peoples pushed into a subordinate 

position, can be observed in the principle of popular sovereignty. This form of sovereignty 

legitimated the process which saw the imposition of the Western European world-view on the 

indigenous people in New Zealand and Canada. Furthermore, it proved the foundation for the 

indirect processes which consolidated the liberal-democratic state in these countries. 

SOVEREIGNTY: 

In view of the previous discussion it is pertinent to evaluate sovereignty, paying particular 

attention to the manner in which it has been used by indigenous people to firstly further their 

claims and, secondly, to access the processes of the liberal-democratic state. 

Sovereignty has often been equated with notions of the state and the control of power and 

resources in society. Utilizing this approach authority and power become components for the 

existence of sovereignty. In New Zealand and Canada, the allocation of power is transferred 

by structures which are Western in origin; the Courts and the Westminster system of 

government, and authority is centralized. Even in Canada, policy pertaining to indigenous 

people is predominantly developed and initiated by the Federal Government. Provincial 

governments tend to have little control over indigenous matters outside of policy outputs, 

which apply unilaterally across the province like health and education. 
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In 1984 Bill C-52, until then the most significant legislation dealing with self determination 

claims by Canadian Indian people, was still conditional upon the final approval of the Federal 

Government. In addition, it was subject to the 1982 Charter of Rights and Freedoms which 

insisted on the primacy of individual rights. Indian leaders argued that the collective basis of 

indigenous society would be seriously compromised as a result (Comeau,Santin 1990 pp61-

62). 

In New Zealand the body that is heavily involved in interpreting the governments obligations 

under the Treaty of Waitangi, the Waitangi Tribunal, is still a judicial body that remains 

dependent upon governmental control. (For a discussion on the term Crown as used in land 

claims refer to Chapter Three p 15). The increase in claims has meant that a far greater 

emphasis has been placed on bureaucratic controls, (Interview Waitangi Tribunal May 8 

1992), further eroding the independent authority of the Tribunal. 

The notion of sovereignty inherent in liberal democracy is formalized and generated by 

structured systems of communication. The capitalist economic system of these states relies 

on linear modes of communication, established within a system of bureaucracy. This system 

helps organize and pattern society to match the expectations of liberal democratic norms and 

generate policy outputs which in turn encourage the growth of the ec.onomy according to 

liberal-democratic ideas such as the individualism of private property (Downs 1967 p265: 

Jacoby l 973). 

Indigenous decision making tends to be more cyclic and consensus based. Therefore, 

communication between the liberal-democratic state and indigenous peoples is often couched 

in institutionalised bureaucratic terms which have little to do with indigenous beliefs. The 

DIAND and Maori Affairs Department for many years worked to develop indigenous land, 

taking account of European ownership patterns and commercial viability in line with the 

capitalist philosophies of the liberal-democratic state (Sinclair 1975:Fleras/Elliott l 992b pp73-

83: 197-1998). 

The evolution of the centralized state out of feudalism in Europe corresponds with the 

evolution of sovereignty. Sovereignty gave to the state the legitimating power to exercise 
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authority within society. Hobbes introduced the notion of an absolute rational state, which 

controlled the way in which decisions were made in society through the legitimating power 

of sovereignty. The old naturai system of feudalism only attracted civil wai and conflict. 

According to Hobbes, society required the rationality and reason of state sovereignty to ensure 

peace among individuals. With the advent of writers like Locke and Rousseau, the idea of an 

absolute state was modified to permit the notion of consent. The state was no longer a 

sovereign power unto itself; the individual 

furnished the government with the moral right and the physical means to act 
for themselves and in the process also to constrain them (Steinberg 1978 p53). 

This strict orthodoxy of the power of sovereignty pervaded the first constitutional efforts in 

New Zealand and Canada, notably the 1852 Constitution Act in New Zealand and the 1867 

Federation of Canada. This had serious consequences for those indigenous people residing 

within these countries. Following the colonisation of New Zealand and Canada, the Crown 

obtained the right to make laws in exchange for which it acquired a duty to protect these 

indigenous people. This guardianship role was expressed in legislative devices like the Maori 

Land Courts, and the Indian Act of 1867 which regulated the lives of status Indians 

completely until the late 1970s. Unfortunately the interpretation of sovereignty as being 

indivisible particularly in its legal form (see McHugh 1991 pp 16-17) from the state produced 

laws that were either paternalistic or assimilative, and resulted in the alienation of Maori and 

Indian land. 

Sovereignty, as used in Western-European terminology, acted in a differentiating manner by 

imposing the belief system of l.iberal democracy upon the indigenous people, consigning their 

ideas to a subordinate position. It comes as no surprise therefore that sovereignty has been 

a term used to counter the justification of the rules of power; how power and resources were 

allocated by indigenous people. Sovereignty is employed to dispute sovereignty. 
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IS SOVEREIGNTY A USEFUL TOOL FOR INDIGENOUS PEOPLES? 

Despite this line of argument, Boldt and Long ( 1985) in a controversial article argued ihat the 

term sovereignty is not suited to the political aspirations of Canadian Indians, nor to their 

traditions. The first problem is one of definition. Youngblood Henderson, a Canadian Indian 

speaking about sovereignty in relation to Indian people made the following statement; 

Sovereignty is a matter of the heart an emotional not an intellectual concept that 
through the vagueness of its definition allows each tribe to enter its own preferred 
meanings (Boldt/Long 1985 p334). 

When New Zealand is observed there is validity in this statement. The Maori language 

combines the practical and emotional in a much more complex manner than English. Its 

emphasis on the oral meant its language was less grammatically rule-governed than English. 

Additionally the close affinity it had with the environment meant that concepts like 

rangatiratanga expressed a form of authority that was spiritual and based on the expression 

of group rights (Metge 1976 pp l 02-103 ). 

Secondly, uncertainty over the use of the concept sovereignty becomes apparent in the 

following manner. Sovereignty and the customs and traditions that structure rangaitratanga 

exist at opposite ends of a belief continuum. Authority in sovereignty is derived in a rational 

linear way, while in the other a holistic cyclic method of allocating authority exists. 

Boldt and Long, through their examination of tribal traditions and European-Western 

ideologies in Canada, argue that sovereignty and Indian traditions are irreconcilable. 

Sovereignty is a concept rooted in a notion of a ruling entity and a hierarchical arrangement. 

Moreover it is the cornerstone of the state where the primacy of the individual is guaranteed. 

This is fundamentally different to the traditional structure of Canadian indigenous and Maori 

society which takes its authority from customs and traditions linked to land. 
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Elders performed an essential and highly valued function by transmitting the Creator's 
founding prescriptions, customs, and traditions. But they had no authority, they merely 
gave information ... the elders were revered not because of their power or authority but 
because of their knowledge of the customs (Boldt/Long 1985 p338). 

Boldt and Long argue that Indian leaders are utilising the concept of sovereignty in an effort 

to prevent external influence in their lives without realising the danger that sovereignty will 

also affect the way their tribal structures are organized by creating authority patterns which 

are linked to liberal-democratic concepts (Boldt/Long 1985 p342). 

By attaching symbolic definitions to concepts like sovereignty, groups who have inferior 

resources and are in a subordinate position in society can enhance their cause in two ways. 

Firstly it allows for a multitude of definitions which often invoke emotive responses. Secondly 

it creates a framework onto which myths and symbols, as illustrated in the previous chapter, 

can be incorporated to produce feelings of ethnic togetherness and the idea of a common 

cause. 

An ideological element is an important component of self determination strategies. When a 

struggle takes on an ideological dimension, the participants endurance level rises as it 

provides a focus and direction for their actions. Furthermore ideologies allow groups to 

formulate their wants and desires in reference terms similar to those of the dominant culture. 

Similarly the notion of sovereignty, as used in the liberal-democratic sense, provided the 

settlers in New Zealand and Canada with a focus and direction when settling up new societies 

in new countries. 

THE APPLICATION OF SOVEREIGNTY: 

The principle way in which sovereignty has been expressed by the New Zealand and 

Canadian States is by the means of popular sovereignty. This involves the notion that the 

government carries out policies through the expressed consent of the people it governs. 

Consent is achieved by the means of elections and the principle of majoritarism. 
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Through the Treaty of Waitangi and the 1763 Royal Proclamation in Canada the Crown, as 

portrayed by the British Government, assumed legal sovereignty over New Zealand and 

Canada. In exchange for this legal sovereignty, as McHugh suggests, political sovereignty was 

retained by the indigenous peoples and the European settlers. Political sovereignty was to act 

. as a restraint upon the legal sovereignty of the British Government in the first place, and 

subsequently the New Zealand and Canadian States (see McHugh 1991 pp4 l-49). 

Despite the presence of political sovereignty vested in indigenous peoples, the manner in 

which this sovereignty could successfully alter the legal sovereignty of the state was narrow 

and confined to liberal-democratic criteria. Firstly the system of majoritarianism and electoral 

consent nullified the political sovereignty of indigenous people. Secondly it helped provide 

a justification for the legal, indivisible sovereignty of the state by implying that it was through 

the people that governments carried out their policies therefore it was an equitable system. 

This did not happen immediately. In 1840, for example, the population of European compared 

to Maori was not yet large enough to impose an electoral system that depended upon 

numbers. Canada too was still divided in the mid 1800s, though like the present the French

English divide was a more important issue than indigenous peoples who still predominately 

lived away from European settlements. 

Beetham argues that to ensure power relationships between dominant and subordinate 

elements within society are legitimate the relationship must be justifiable (1991 p69). This 

involves the notion of shared beliefs. 

Through the concept of state sovereignty based upon liberal-democratic ideas since 1840 in 

New Zealand and Canada there has been a concerted effort to create justifications for the 

subordinate role of indigenous peoples within society. 

Figure one illustrates the process whereby the justifications to uphold legitimacy in states 

come from. 



FIGURE ONE: LEGITIMACY AS JUSTIFIABILITY OF POWER RULES. 

i) authoritative source of mies 
- extemal to society 

- intemal to society 

ii)justifiable content of mies 
- demonstration of common 

interest uniting 
dam inant and subordinate 

- principle of differentiation bellVeen 
dominant and subordinate 

(Beetham 199 l p72). 
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Sovereignty, as used in the liberal-democratic sense whereby it was indivisible and provided 

the authority for allocating power, was the key to this justification process. It furnished an 

external source of authority which justified the imposition of economic practices that 

mitigated against indigenous peoples, such as individual ownership of land. Secondly it moved 

the focus of legitimacy for society away from what Beetham titles the past, and traditions to 

the people ( 1991 p74). Popular sovereignty implied that consent for policy formation was 

achieved in the public domain. 

The third way in which sovereignty, as used in the liberal-democratic sense, justified the 

relationship between European and indigenous peoples was in the differentiating process. This 

was particularly noticeable as the urbanisation of indigenous peoples increased in the 

twentieth century. Access to resources and positions of power within the system were 

dependant upon the knowledge and understanding of liberal-democratic ideas. Sovereignty 

provided the authority for the establishment of a legal system and economic infrastructure 

which adhered to liberal-democratic ideas. 

Beetham uses the example of gender to illustrate that; 
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what is at issue in the legitimation of power rules is not only the development and 
dissemination of an appropriate body of ideas, or ideology, but the construction of a 
social identity by a complex set of often unconscious processes,which makes that 
identity seem 'natural', and give the justifying ideas their plausibility (1991 p78). 

By around 1920 liberal-democratic processes were well entrenched in New Zealand and 

Canada and provided a social identity that helped differentiate between European and 

indigenous society. The belief in the sovereign state nullified indigenous challenges by 

channelling them back into the system, such as through the system of representative 

government. 

Finally, through the infrastructure of the state, notably in the education system, (Pearson 1990 

pp 161-168) the idea of a common interest was promoted (Beetham 1991 p82). This involved 

the notion that in order for New Zealand and Canada to grow, liberal-democratic ideas had 

to be adhered to. Examples of myths used to justify the imposition of the liberal-democratic 

state were the ideas that before colonisation indigenous people had dis-organised societies and 

were dying races, (see Miller 1989 Chapter Fifteen). As will be illustrated in Chapters Five 

and Six this idea of a common interest based upon the notion of liberal-democratic 

sovereignty still applies. 

There is a legal argument in liberalism which argues that indigenous people have a degree of 

sovereignty based on aboriginal title. Briefly, the foundation case is Worcester v The State 

of Georgia(l 832). Chief Justice Marshall characterized Indian tribes as "domestic dependant 

nations." These tribes were considered to possess inherent attributes of sovereignty which 

could only be alienated with the consent of the tribe. The court further stated; 

a weak power does not surrender its independence, its right to self government, by 
associating with a stronger and taking its protection. A weak state, in order to provide 
for its safety, may place itself under the protection of one or more powerful without 
stripping itself of the right of government and ceasing to be a state (Davies 1985 ~ 
26). 

In Canada, a number of cases Calder( 1973), Guerin( 1985) have provided a legal basis for the 

claim that the Canadian Federal Government has a fiduciary obligation to protect aboriginal 
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rights (McHugh 1991 p244). In the Maori Council case ( 1987) it was demonstrated that the 

New Zealand Government had a fiduciary duty towards Maori, (see Chapter Five). 

However, as these cases illustrate, the judiciary considered that the authority and sovereignty 

the Canadian Native Indian and Maori peoples possessed was subject to alienation on the 

extinction of land title. Moreover, it was granted to these peoples via the state. The position 

of the Crown as the overriding authority remained paramount. In a 1978 case, Oliphant v 

Suquamish Indian Tribe the United States Supreme Court ruled that; 

Upon incorporation into the territory of the United States, the Indian tribes thereby 
come under the territorial sovereignty of the United States and their exercise of 
separate power is constrained so as not to conflict with the interests of this overriding 
sovereignty (Berkley 1990 p28). 

It is for this reason that the courts, and through the courts the power structures of New 

Zealand and Canada, cannot conceive of a state with two equal sovereign systems. 

Consequently, indigenous people in these countries utilize the concept of sovereignty; it 

provides a moral dimension to their claim for self determination. 

Power is considered to be legitimate in liberal democratic states only if it is justified by 

shared beliefs concerning the origin of the authority. The notion of popular sovereignty, and 

the ability of the people to determine who will govern through the electoral system is the 

common shared belief in liberalism. That is, the voluntary right of the individual to choose. 

Furthermore, free choice in electing who governs forms the cornerstone of consent within the 

liberal-democratic state. Collective rights, or aboriginal rights as they are often called, 

provides this shared belief for Maori and Canadian Indian groups. 

However, the basic demands of indigenous people in New Zealand and Canada are still not 

being met. Calls for absolute Maori sovereignty and a Fourth World status by Canadian 

Indian groups illustrate that there are elements among these groups who believe that they are 

entitled to be accommodated in ways that are currently not catered for by the New Zealand 

and Canadian States. The liberal-democratic state remains intact, and with it the primacy of 

individualism prevails as its central theme. There is still little room for the expression of 
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collective rights flowing from the group itself as expressed by Maori and Canadian Indian 

culture, (see Chapter Four for a discussion of these rights). Furthermore, statistics continue 

to indicate the subordinate position of these groups within New Zealand and Canadian society. 

Kelsey makes the observation that Maori were asked to choose from a limited array of options 

by the New Zealand Labour Government when it undertook its policy of iwi devolution in 

the mid 1980s (Kelsey 1990 pp267-269). Terms like Maori, iwi, and tribe were ultimately 

embodied in legislation, in reference terms that matched liberal-democratic ideas about state 

sovereignty. The Runanga Iwi Act (1990), which was repealed by the National Government, 

was considered unacceptable by many Maori groups because it would possibly allow~ 

the state to enact legislation by which iwi would be defined (holding) the seeds of 
possible State prescription of traditional Maori constructs (Cox 1993 pl70). 

In New Zealand and Canada the established rules of power like constitutional conventions 

founded a system of governance based on these indirect processes. A legal and political 

environment supported by Western-rational thoughts of property ownership, coupled with 

notions of individualism and popular sovereignty flourished. 

In Canada legislation continued to offer Native Indian groups considerably less, although a 

report to the Federal House of Commons had recommended intrinsic self-government for 

indigenous peoples in 1983 (see Chapter Five). The 1984 C-52 Bill, that dealt with the 

devolution of decision-making to status Indians on reservations, continued in subjecting laws 

enacted by Indian groups to final approval by the Federal Government (Comeau 1990 pp61., 

62). 

Despite numerous governments being elected with widely varying philosophies the underlying 

rules of power essentially remained unaltered. The basis for the election of governments, 

popular sovereignty, remained intact. Public policies on the use of Maori land, as seen in the 

1841 Land Claims Ordinance and the 1953 Town and Country Planning Act had similar goals 

(Orange 1987 p242: Renwick 1990 p3 l ). These included the utilisation of land which was 
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held to be wasteland because it was not being used in a ways acceptable to Western notions 

of land ownership. 

Nonetheless, change has occurred and ,as has already been shown, indigenous people in New 

Zealand and Canada have had some success in presenting their claims during the last 20 

years. However, it can be contended that much of this change has come directly from 

underlying ideas about liberal democracy, as ideas of equality challenged the justification 

for the rules of power in society. 

Changes to civil rights in the United States in the 1950s and 1960s had a major influence on 

the ways in which subordinate groups in other countries were treated. Justice and equality 

were the catchphrases for many of these groups. The States of New Zealand and Canada were 

part of a globilisation process as advances in communication technology spurred a 

renegotiation of society's collective interests. 

Liberal-democratic states are based on the premise of a moral code which asserts that from 

the doctrine of popular sovereignty flows the justifications for the concentration of power 

in the state. Above sovereignty there is no moral authority that sovereignty can claim its 

authority from. The rearticulation of the moral authority of the state through social justice 

made the power structures of the state vulnerable to erosion. To meet this challenge the 

doctrine of popular sovereignty was altered. 

The rules of power in the liberal democratic state transformed to accommodate social justice 

and the new expectations of society. This resulted in the legal validity of these rules 

undergoing change. In Canada, the Calder(1973) and Guerin(l985) cases are indicative of this 

evolution, while in New Zealand the Maori Council case (1987) and its expression of the 

principles guiding the interpretation of the Treaty of Waitangi illustrate the transformation. 

The inferiority and superiority relationships of previous eras, were discarded in favour of an 

array of legislation aimed at equality and anti-discrimination. In Canada, a Charter of 

Rights and Freedoms, dealt with a vast assortment of social justice and human rights issues, 

for example. 
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The 1980s saw wide ranging economic changes in both New Zealand and Canada and a 

retrenchment in areas of social spending like benefits and claim compensation. While the 

Waitangi Tribunal has produced a number of notable results its process is lengthy and many 

smaller iwi feel they have been left out of the claim process through a lack of adequate 

funding. In Canada, cuts to Federal budgets have reduced money available to pursue many 

claims in the south where many specific claims are being sought by indigenous people. 

Indigenous people had to incorporate liberal-democratic ideas into their arguments to counter 

the increased threat this new economic realignment posed (see Chapter Five). The new 

economic process: 'the new right' or 'neo-liberalism'; 

took advantage of a characteristic feature of liberal-democracy .. interests that are not 
organized and articulated in the political domain can be ignored with impunity 
(Beetham 1991 p 170). 

The economic reforms, which occurred within liberal-democratic states such as New Zealand 

and Canada during the late 1970s and 1980s sharpened the definition between state authority 

and civil society. Civil society are those spheres of social life which are "organized by 

private or voluntary arrangements between individuals and groups outside the direct control 

of the state" (Held 1990 p I 5). The belief which shaped economies in the Western world was 

to incorporate the idea of the free market' more and more within society. Through the 'free

market' individuals would have a greater freedom of choice, freed from the constraints of the 

state. 

In New Zealand, the politics of "Rogernomics" (see Whitwell 1990) and the post-1990 

National policies expressed this view, backed by a Treasury which responded to the 'new 

right' philosophy of privatization and less state involvement within areas like education and 

health. In Canada, partly because of demands by Quebec and the resource rich Western 

provinces, such as Alberta, the Federal Government devolved power over areas of economic 

interest back to provincial control. 

This restructuring of the economy caused an already decaying welfare system to further 

disintegrate. As a consequence civil society became more involved in a direct guardianship 
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role over the issue of social justice; who should get part of what was a limited supply of 

resources? Despite this apparent disjunction between the state, as defined by the structures 

like parliament the effect on legitimacy was to force the indirect processes of society to adjust 

in order to meet the challenge. 

Both the reforming state and civil societies were still built upon the doctrine of individualism 

and equality. However, the focus of these concepts sharpened through the changes 

occurring within the state as the individual was required to undertake a greater responsibility 

for his/her role in society. This devolution of services to the civil society was of great 

importance to indigenous people in New Zealand and Canada. While the actual events that 

occurred will be expounded in the fourth and fifth chapter, it is appropriate to briefly 

describe at this stage the relationship between the New Zealand and Canadian States and the 

indigenous peoples within them. 

THE RELATIONSHIP BETWEEN THE STATE AND INDIGENOUS PEOPLES: 

Between the Government of New Zealand and Canadian Federal Government, and the 

indigenous peoples within their jurisdiction there existed a reciprocal relationship. In Canada 

as a result of the 1867 Indian Act, Native Indians in particular have a vested interest in 

dealing directly with the Federal Government. This relationship has often been described as 

one of guardianship where these governments have a fiduciary duty to look after the rights 

of these people and to protect their special cultural status. 

In New Zealand the relationship is primarily expressed in the Treaty of Waitangi. Since the 

inception of the self help Tu Tangata program of the Department of Maori Affairs in 1978 

(Fleras 1985) Maori had sought to devolve consultation and decision-making back to the local 

level. Subsequently, when the 1984 Labour Government arrived Maori responded. This 

Government had a philosophy based on the devolution and freeing up of the economy through 

privatisation. In October 1984, the Hui Taumata, a Maori Economic Summit was convened. 

The goal of this conference was to establish self-management over economic 

development, with the authority to control the growth and development channelled through 

local iwi control (Sharp 1990 p 190: Kelsey 1990 pp40-4 l ). From this conference the notion 
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of a partnership between Maori, and government grew. The Puao-Te-Ata-Tu:Day Break 

(1986) paper suggested that Maori should have a greater input into their own affairs and the 

Green Paper, He Tirophanga Rangapu:Partnership Perspectives (1988) highlighted the notion 

of partnership (Renwick 1990 p 122). 

In Canada, following the Constitution Act (1982) and the entrenchment of existing aboriginal 

rights within section 35, a series of First Minister Conferences dealing with indigenous 

issues, political and economic self management were organized (Crossley 1992 p20). In 1984, 

The Nielsen Task Force initiated a new economic policy for Indians whereby they would 

become more self-sufficient through increased job training. Authority over federal funding 

also would be given back to the communities (Comeau 1990 p29). However, these 

conferences and the report that came from the Nielsen Task Force did not alter significantly 

the everyday existence of many Indians. By 1985, the number of indigenous people claiming 

welfare from the Federal and Provincial Governments was two and half times the Canadian 

average at forty five percent (Comeau/Santin 1990 p29). 

In New Zealand, Kelsey argues that the end result of the devolution processes was to 

centralise power at the state level, while decreasing state accountability towards groups like 

the Maori (see Kelsey 1990 pp255-256). Through this decentralisation, the guardianship 

relationship between government and indigenous peoples weakened. In Canada, Provincial 

Governments gained control of funding for Native Indian development. Provinces responded 

to the needs of Native Indians not through the special status allocated to them at the Federal 

level but on an equal basis to other people within their jurisdiction. 

As the basis of the policies of devolution and decentralisation became clear, indigenous 

people in New Zealand and Canada repeatedly looked towards initiating strategies aimed at 

challenging state authority. In doing so they indicated that, through treaty and aboriginal 

rights, they represented a 'distinct' ethnic group that should be allocated resources on a 

partnership basis, rather than as merely another interest group; the equality argument for 

womens rights for example. Meech Lake and the 1992 Constitutional round of conferences 

in Canada, and challenges against the privatisation of state resources in New Zealand, and the 

Maori Council case (1987) for example demonstrate this idea (see Chapters Five and Six). 
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Groups increasingly framed their arguments to co-exist with the increased emphasis on social 

justice and equality in New Zealand and Canadian society. This was in order to take 

advantage of the new ideas emerging in society. Sharp points out that issues of justice and 

equality have anchored the political language of the Maori since the early 1970s (Sharp 1990 

p20) Furthermore, the political aspirations of Canadian Indian groups have utilized issues of 

social justice and equality; as seen in the constitutional debates of the 1980s, Constitution Act 

(1982), and the First Minister Conferences on Indigenous People in 1983, 1984, 1985. 

A system of reparative justice evolved to meet the increased land claim demands of Maori 

and Canadian Indians as this idea of justice developed in the late 1970s and 1980s (Sharp 

1990 pp32-34). 

In New Zealand, the Waitangi Tribunal was established in 1975, and in Canada the Office of 

Native Claims was founded in 1973 (Tennant 1990 p 172). Despite both bodies having had 

serious flaws, such as becoming too bureaucratic, they have been helpful in opening up the 

liberal-democratic state to indigenous belief systems. The research on land claims undertaken 

by these bodies, and those that have followed, provided research and advice for areas, such 

as the legal profession, where there had been none or very little before. 

The Waitangi Tribunal did not investigate a claim with any real input from Maori until 1983, 

and there are complaints about it becoming too bureaucratic (Interview Waitangi Tribunal 8 

May 1992). Many claims in Canada are still unresolved because of legalistic and bureaucratic 

problems. These bodies still represent a major step forward in recognizing the existence of 

the belief system of indigenous people by encouraging consultation from indigenous groups. 

The use of oral traditions for example. Sharp states that 

[the] reparative justice model provided New Zealand not only with a descriptive 
criteria of justice but also their moral sense of it (Sharp 1990 p34). 

In Canada, because the indigenous population was smaller and had to contend with the 

French-Canadian debate in Quebec, reparative justice was not of as such concern to the 
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general public but it did fix indigenous debate deeper within areas of the liberal-democratic 

state. For example the courts in Canada have often been the main venue for the expression 

of this form of justice in Canada. As has already been alluded to, and will be developed later 

in chapter five, the legal system is a vital component of the legitimation process in liberal

democracies because legal validity is necessary to discern between legitimate and illegitimate 

rules of power {Beetham 1991 ppl6-25). 

Within the wider community, expressions of biculturalism and multiculturalism were 

becoming widespread in New Zealand and Canada. McHugh points to the development of a 

'Maori code' in government during the 1980s (Sharp 1991 pp 181-182). In Canada, aboriginal 

rights were allocated space in constitutional politics through a series of First Minister 

Conferences in the early 1980s. 

The preservation and duplication of legitimacy in the liberal-democracies requires that the 

population believes in the moral authority of the state. This moral authority is installed in the 

power structures of the liberal-democratic state, parliament for example, and processes like 

laws. Consent for the state arrives via electoral choice, residing under the doctrine of popular 

sovereignty. While this authority can survive challenges as governments come and go, when 

the underlying rules are threatened it becomes vulnerable. The creed of social justice and 

equality of the 1970s and 1980s confronted the way in which this authority was justified. It 

is therefore not surprising that the indigenous people used expressions of equality and human 

rights to support their arguments. 

CONCLUSION 

This chapter dealt with aspects of legitimacy in relation to indigenous people in Canada and 

New Zealand. The reproduction and maintenance of legitimacy within the liberal-democratic 

state is helped by a series of indirect processes which provide the legal validity, justification, 

and consent for the rules which structure the state. Indigenous people have sought to 

challenge the legitimacy of the state in order to articulate their claims. Two strategies chosen 

are human rights and self determination, often expressed under the doctrine of sovereignty. 
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These ideas are basic tenets of liberal-democratic thought, and thereby offer indigenous people 

an opportunity to access the state system. 

It appears that the state is able to absorb challenges as the indirect processes sustaining 

legitimacy alter to match new expectations without modifying the foundations upon which 

they operate, notably the idea of individualism inherent in liberal-democratic thought. This 

idea will be developed further in Chapters Four and Five as important events concerning the 

legitimacy of the liberal-democratic state, and indigenous people are evaluated. However 

firstly, the subsequent chapter evaluates the foundations upon which indigenous peoples in 

New Zealand and Canada base their belief systems. This is in order to further understand why 

the dominant/subordin~te relationship between indigenous peoples and European society has 

occurred, as well as showing the basis upon which indigenous peoples in New Zealand and 

Canada structure their claims of redress. 
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CHAPTER FOUR 

INTRODUCTION: 

The ethnic revival of indigenous peoples in New Zealand and Canada has been characterised 

by the expression of rights. This chapter intends to proceed with an evaluation of the emotive 

and legal reasoning behind aboriginal rights, as well as evaluating the significance of treaty 

rights. These rights are the means by which indigenous people legitimate their claims for 

economic and political resources. 

Despite the overwhelming emphasis on individual rights in the liberal-democratic state, two 

entry points exist within its power structures through which indigenous people may be able 

to articulate their belief system based on the notion of collective rights. Firstly, the customary 

right to land expressed within the European legal system suggests an avenue in which 

indigenous peoples may press their claims for aboriginal rights in accordance with the liberal

democratic rules of power which regulate New Zealand and Canadian society; such as the 

legal system. Additionally, the presence of treaty arrangements illustrates the mutual 

partnership agreements that have existed. 

Although there exists problems of interpretation and implementation; the Treaty of Waitangi 

and Treaty 8 in central Canada for example (see Sorrenson 1989: Price 1993), the mere fact 

these arrangements existed and the fiduciary obligations that flow from these treaties 

empowers indigenous people, notably the Maori to articulate their claims in the legal and 

political environment of the liberal-democratic state. 

This chapter is an attempt to evaluate the rights through which indigenous people in New 

Zealand and Canada have mobilised. The intention is to demonstrate how the presence of 

differing belief systems has led indigenous people in these countries to design arguments in 

a manner that are acceptable to those liberal-democratic rules which regulate society. In doing 

so, the aim is to show how the concept of legitimacy has affected the way in which both 

sides, indigenous and European, have needed to alter their own attitudes to either challenge 
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the rules within society or to determine their legitimacy. It is this clash between proving 

whether the rules of power that regulate society are legitimate or not which lies at the heart 

of any examination of aboriginal and trnaty rights. This is because aboriginal and treaty rights 

often illustrate the manner in which these rules have been introduced. 

BELIEF SYSTEMS: 

The technological advances of the last two hundred years trace their origins to the thoughts 

of seventeen century Western European philosophers, such as Descartes, who articulated the 

notion of rationalism. Rationalists believed that humans were controlled by laws which 

regulated their lives, and that these laws were the result of natural forces. The entire spectrum 

of society; religion, government, and economics were examined by the theory of rationalism 

to discover new improved ways of organising the internal social cohesion of society. Prior to 

this time Western European ideas of socio-economic interaction were organic. 

The image of the earth as a living organism and nurturing mother served as a cultural 
constant restricting the actions of human beings .. As long as the earth was considered 
to be alive and sensitive, it could be considered a breach of human ethnical behaviour 
to carry out destructive acts against it (Capra 1982 p46). 

With the advent of rational thought the old rather holistic relationship between nature and man 

became as Lewis described it a "discarded image", (Lewis 1964 ppl-12). Political notions like 

Lockean-type thoughts about land usage; that land needed to be worked and utilised for 

purposes of ownership, and Hobbes expression of a mechanical man who required a strong 

· state structure to regulate his activities, changed European ideas of the interaction between 

the state and the people. 

The ideas expressed in the quote above are not dissimilar to notions of guardianship which 

reside at the core of indigenous culture. The Maori term kaitiakitanga, for example, describes 

the physical and spiritual guardianship role the Maori people have with their environment 

(Jones 1992 p6). These relationships with the land are linked to beliefs and symbolism which 

are strongly spiritual rather than rational, as in the Western-European thought. Kaitiakitanga 
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is based upon kaitaki or guardian spirits which protected places that are sacred to Maori 

people, being left behind by those who have died (Barlow 199 l p34). In Canada the ethnic 

of stewardship of the land is an important aspect of land claims by indigenous people through 

either legal or political avenues. 

Capra observes that by the seventeen century the world view of a holistic relationship with 

the land had changed with the emergence of thinkers like Bacon and Descartes. These 

scientists and philosophisers perceived the world in mathematical terms. Descartes, in 

particular constructed the foundations of a system of reasoning that sought to break the world 

down into analytical patterns. 

To Descartes the material universe was a machine and nothing but a machine. There 
was no purpose, life, spirituality in matter. Nature worked according to mechanical 
laws ... This mechanical picture of nature became the dominant paradigm of science 
following Descartes (Capra pp45-46). 

Prominent European thinkers who proceeded Descartes, Newton and Locke, were profoundly 

influenced by such ideas (see Grant 1987: Steinberg 1978). 

In conjunction with the rise of ideas about the individuality and rationality of humans, the 

notion of state power developed, operating under the assumption that for a society to develop 

there must be a means of regulation. Hobbes sought a form of absolute state power that would 

do away with the civil wars that he considered an elementary part of the old feudal system 

(Hampsher-Monk 1992 pp45-49). While the absolutism of Hobbes dissipated in favour of the 

popular sovereignty ideas of thinkers such as Rousseau and Locke, nevertheless society in 

Western Europe developed highly organizational bureaucratic structures to administer the 

modernization of society (Jacoby 1973 pp36-48). The laws that legitimated the new order also 

developed during this period of time. While many of these laws had their foundations in 

earlier times and events; the pre-emptive purchase in a colony by the Crown for example (see 

McHugh l 991 pp78-79), the new environment of popular sovereignty and rationalism 

propelled them in a specific direction assisting in the industrialization of the modern world. 



92 

The decisions that the legal system made helped to re-articulate the rules of power, such as 

land ownership, society operated on altering the concsciouness of people at the same time. 

Whether they were neutral or otherwise is unimportant, as long as the legal system was 

perceived to be neutral by society was sufficient. By operating within a framework which was 

changing, with these changes perceived as being legitimate variations, people determined in 

new ways how they should live. 

The niajor political and social movements which influenced the colonisation of countries like 

New Zealand and Canada had their origins in this rational form of thought. Louis Hartz writes 

of "fragmentation", whereby a fragment of one society becomes part of, or the whole of a new 

nation~state (see Hartz 1964). 

The British settlers who framed the 1867 Constitution Act in Canada and those who 

participated in the development of New Zealand's political system post 1840, brought frori1 

Britain fragments of thinking that relied heavily on Locke and his views of individualism. 

Furthermore, the legal system which followed the settlers was designed to propagate the 

capitalist economic ideas which these settlers brought with them (see Kelsey 1984). The 

development of the legal system in New Zealand and Canada was conceived to regulate 

property rights and society, and in doing so establish and regenerate the legitimacy necessary 

for the rules of power which controlled society. 

The attitude of the settlers towards land tenure and the rights of indigenous people is aptly 

. illustrated by President Monroe of the United States in the 1820s. 

[The Indians] yield to the greater force of civilised population .. and of rights [they] 
ought to yield, for the earth was given to mankind to support the greater number of 
which it is capable (Pawson/Cant 1992 p98). 

In New Zealand legislation was passed which did not recognize the collective basis of Maori 

land tenure. The 1841 Land Claims Ordinance dealing with the ownership of land based on 

individual title and the Native Lands Act (1865), are examples of the way in which customary 

Maori rights were rejected (Sinclair 1975 p 11 ). In Canada similar legislation, such as the 
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reserve system emerged. This system of control was originally designed to help assimilate 

indigenous peoples, notably Native Indians, into European society. 

Nonetheless, in asserting that the British legal system failed to comprehend the collective 

rights of indigenous people, it should be understood that for a variety of reasons both the 

Maori and Canadian Indian at first tried to fathom and accommodate it. In New Zealand the 

third article of the Treaty of Waitangi granted Maori the same rights as British citizens. 

However, the indigenous cultures of the Maori and Canadian indigenous peoples were not 

fully appreciated by these settlers who pursued policies of assimilation, isolation, and land 

alienation as their numbers increased dramatically. In Wi Parata v The Bishop of 

Wellington(l886), in New Zealand (McHugh 1989 pl 13), and the St Catherine Milling(l888) 

case, in Canada (Living Treaties 1985 p8), the courts ruled that the customary rights of the 

Maori and Canadian Indian either did not exist or had been subjugated in favour of the British 

legal process, thereby further justifying the existence of the liberal-democratic system. As 

Beetham writes; 

[the) resulting power relations of original ursupation typically become consolidated and 
perpetuated through the establishment of rules which underpin and give legal form ti 

the original usurpation ( 1990 p57) . 

. This legal line of argument has been modified, as illustrated by the Te Weehi and Guerin 

cases (see McHugh 1991 pl30:p244), however it has not altered completely. In 1981 ajudge 

on the New Zealand Planning Tribunal stated that; 

the conflicts between Maori belief and development programmes were not justifiable, 
partly on the grounds that they were conflicts of metaphysical beliefs (Sharp 1990 
pl46). 

In 1992 the Supreme Court of British Columbia in Delgamukw v The Queen disagreed with 

the existence of special rights for indigenous people (Smith 1993 pp215-216). 



94 

The legal process, therefore occupied the highest position of a belief system which failed to 

fully understand the manner in which indigenous society operated. To create the opportunities 

necessary to claim their coiiective rights, indigenous people in New Zealand and Canada 

needed to frame their arguments in order to conform with the liberal-democratic beliefs of the 

legal system. The legal system's supposed neutrality meant that it was a avenue which was 

on one hand acceptable to the wider society, and therefore any decisions it made were 

considered to embrace a degree of legitimacy. On the other hand, the existence of treaty 

arrangements created a legitimate entry point for indigenous people into the legal system. 

As will be seen, two developments arose from indigenous people utilising a legal approach. 

Firstly, it altered the perceptions of the legal system, and secondly it altered the consciousness 

of the indigenous participants. Through aboriginal and treaty rights indigenous people in New 

Zealand and Canada questioned the legitimacy of the legal system. As Sharp(l 990) and 

McHugh{l99l) explain the legal system granted the political system the validity to govern. 

By hitting at the legal system, indigenous people were questioning, "the very existence of 

sovereignty and the reasons why the legal system ought to bind the inhabitants of 

Aotearoa/New Zealand" (Sharp l 990 p268). 

BASIS OF DIFFERENCE; RIGHTS: 

Instead of traditions and customs, based upon collective rights, determining how indigenous 

people should live, the beliefs of the European colonisers prevailed, emphasising rationality 

and human reason as the forces shaping society. The liberal-democratic theory that provides 

the momentum behind the Canadian and New Zealand legal-political systems, contends that 

society is essentially homogenous; individuals are equal before the state. While it 

acknowledges the presence of interest groups and social classes, cultural groups are generally 

not seen as having a special claim to political status through the group itself within the state. 

Certain human interests are considered so important in Western liberal- democratic states that 

they create rights, such as the democratic rights of representation and voluntary electoral 

participation. These rights are individual rights and are derived from the premise that people 
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are equal before the law. By working together the collective interests of society, the freedom 

to choose where you wish to work and live for example, can be secured. 

Anti-discrimination and human rights legislation and laws, in New Zealand and Canada, have 

been utilised by indigenous people. In the United States civil rights legislation, like the 

Supreme Courts decisions to stop segregation in schools, was based on liberal ideas of 

individualism and equality (Kymilcka 1989 Pl41). However individualism gives a distinct 

advantage to the members of the dominant culture allowing them to gain an unfair advantage 

in power structures through the majority voting system. Any member of the minority or 

subordinate group that attempts to gain access to the elite level within these power structures 

has to forsake to some degree their own culture in order to achieve success. The Young Maori 

Party for example envisioned integration into the European world as a means of obtaining 

political power for the Maori, yet in doing so the links to traditional Maori society were 

blurred (Cox 1993 pp89-94). 

A caveat could be argued on the basis of communalism, whereby groups are accorded 

collective status within a liberal-democratic state. The rights outlined in the Canadian Charter 

of Rights and Freedoms for example (Fleras/Elliott 1992a pp85-90). Despite this, these 

collective rights remain subordinate to individual rights from whom they acquire their 

legitimacy. Indigenous rights derive their legitimacy from the collective first, rather than as 

a group of individuals devolving power. The group remains paramount to the individual. 

In 1969, a White Paper introduced by the Federal Government in Canada, sought to withdraw 

special legislation covering Canadian Indians (Gibbins 1986c p302)). The reason given was 

that the problems faced by the Indian population were a direct result of the distinct status 

granted to them through legislation and that they would be better provided for as equals 

before the state. This was verrnently opposed by Indian groups, not because they particularly 

agreed with the legislation which encased them, but because of the fact that it did not 

envisage the existence of rights for a group. In New Zealand, during the 1980s a movement 

to create a multicultural society based on human rights was opposed by many Maori as it 

failed to recognize the special status granted to them by the Treaty of Waitangi. Rather they 



felt they would be treated as just another ethnic element in New Zealand's cultural 

(Fl eras/Elliott 1992a p262). 

This view can be applied to the situation of indigenous people with good effect. The 

Drybones case in Canada dealt with the differences between laws concerning drinking 

between Canadian Native Indians and the general public and was tried in favour of the Indian 

defendant on the basis that his individual rights were being interfered with (Kymilcka 1989 

pl55). 

There is a degree of suspicion by liberalism that in granting groups collective rights the 

individual rights of the individual will be threatened (Kymilcka 1989 ppl36-140). For 

example should an indigenous group have a minority veto, or a special representation on a 

governmental body: local; provincial; or national? In the Canadian Northern Territories there 

have been queries raised by the Federal Government over the rights of non-indigenous people. 

If self-government is granted to indigenous people concerns exists that this group will not be 

awarded the same voting rights as indigenous people (Kymilcka 1989 ppl46-147), regardless 

of arguments that point out that this is precisely what the dominant European culture has 

inflicted upon indigenous people since the advent of colonisation. Additionally, would basic 

human rights like gender equality be threatened if collective rights were granted, as traditional 

beliefs may fail to recognize such issues. This final concern is rather shortsighted. Both Maori 

and Canadian indigenous groups have responded to changes in society as any culture needs 

to, to both survive and grow. Individual rights such as equality and representation are ideas 

that are being allocated space in the continued development of these cultures, just as liberal

democracy has had to alter to face the economic and social challenges of the 1980s and 

1990s. 

Perhaps the clearest way this clash between the allocation of individual rights and collective 

rights can be observed has been through the process of land tenure. Legislation, backed by 

the Courts, undertook to bestow land title on an individual basis thereby making it much 

easier to sell. Indigenous land tenure in New Zealand and Canada however utilised a 

communal, reciprocal approach. Spiritual values and obligations regulated the contact between 

land, resources and the group, (Usher 1992 p 113: Kawharu p 1977 pp3 5-40). By 
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individualizing land title a buyer had only to work through a single seller, rather than a tribal 

group. 

Rights can be categorized as either legal or moral (Van Dyke 1977 p345). Legal rights offer 

in the liberal tradition the possibility of group rights; the Maori electoral roll and the Band 

system of government through the Indian Act in Canada. However, these legal rights are 

firmly anchored in the belief system of the liberal tradition and are subject to their non

interference with individual rights. Moral rights offer a far more attractive option for groups 

attempting to articulate their claims. For example, moral rights of self-determination have 

been allocated at the group level by international organizations like the United Nations; The 

Declaration of Human Rights. Furthermore, moral rights are attractive to indigenous groups 

because they are more sensitive to new ideas, creative ways of looking at the world. They 

offer a strategy in which to articulate the retortorical arguments necessary to mobilize 

effectively. 

Liberal theory tends not to recognize moral rights for groups and thus the possibility of a 

three tier system of individual-group-state (Van Dyke 1977 p349). Examples like the 

allocation of language rights to French-Canadians in Quebec; religious schools, such as the 

Catholic system in New Zealand; and rights for homosexuals are derived from liberal

democracy. Equality originating from individuals is the major component. The group is 

composed of individuals who together form a collective right. In Maori or Canadian Indian 

society collective rights devolve rights to the individual, not the contrary. Therefore when 

pursuing aboriginal and treaty rights, indigenous groups in New Zealand and Canada have 

looked towards legal solutions using the claim of moral rights to gain public attention, further 

legitimating their right to a legal solution. We are therefore left with the following questions; 

What are these collective rights?, What is the basis for their existence?, How do you relate 

them to a liberal philosophy which is opposed to special status for groups? 

WHAT ARE ABORIGINAL RIGHTS?: 

Maori and Canadian Native Indians provide a different contrast to this liberal philosophy. 

Prior to colonisation Maori existed as self-regulating tribal units with their own theory about 
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rights. These rights were intrinsic to the group itself, they were not delegated or transferred 

from its individual members. The social structure of the Maori people is based upon collective 

innate rights which are reflected in the way decisions are made. Rather then a linear western 

thought pattern a cyclic notion which perceived time as ruled by customs and obligations was 

utilised (Metge 1976 p68). 

In Canada the situation is analogous. The Indian and Inuit nations consisted of decision 

making structures that adhered to holistic notions of nature and group agreement. The League 

of Five Nations in the Eastern region of Canada settled inter-tribal disputes by consensus. 

They simply talked among themselves until a common agreement was reached, acting not in 

an individual capacity but for the good of the group. On the West Coast the potlatch was a 

ceremony where the Indian people would perform dances, songs, and speeches to select their 

leaders. It was based on a communal understanding of nature and the collective group 

(Comeau/Santin 1990 p53). Land and their relationship with it, as outlined in the previous 

chapter, was the essence of their communities. These collective rights are commonly referred 

to as aboriginal rights. They flow from the social order of the group or tribe and essentially 

consist of the following ideas; 

ABORIGINAL RIGHTS: 

l)The 1ight to govem and hold stewardship of this land and resources through the non
extinguishment of abmiginal title. 

2)The 1ight to cultural s11111ival, and through a collective identity, a 1ight of self
detem1 ination. 

3)Restoration of land. 
(see Boldt and Long 1987). 

A number of important points about these rights need to be resolved before moving further. 

Firstly, there is a difference between rights and privileges. In an article exploring resource 

management, Boast uses the example of the geothermal resources in Roturua to analysis this 

difference. He makes the distinction between rights and privileges by stating the following. 

The local iwi, the Ngati Whakaue, have a right to use the geothermal resources which are 

classified as a treaty right based upon the premise of the Treaty of Waitangi and the common 
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law of aboriginal title. The local bore users have a "revocable privilege" to use this resource. 

To argue that these treaty rights are similar to the rights of the general public to share in a 

natural resource fails to identify the special existence of firstly, aboriginal rights and secondly, 

the Treaty of Waitangi (1989 pl6). 

Next, a word of caution needs to be mentioned when discussing the conflict that lies between 

individual and collective rights. It has already been explained that aboriginal rights arise from 

the group itself, however it is possible to conceive of individual aboriginal rights. Ahenakew 

illustrates this using the example of aboriginal rights that "accrue to an individual by virtue 

of his/her membership of a First Nation". The problem arises that individuals may claim 

resources and land through their individual aboriginal rights thereby undermining the thrust 

of claims by a particular tribe or iwi. For instance an individual pressing the state government 

to intervene on his behalf to fish in a lake, that for resource management purposes his tribe 

has decided should not be fished in. Aboriginal rights derive their status from aboriginal title 

and the pre-colonial claims of aboriginal people as the first people ( 1985 p26). 

Individual rights should not exist outside of the notion that indigenous peoples are individuals 

who identify to the group through aboriginal rights. Self determination for indigenous peoples, 

as nations can only be obtained through collective rights. Their basis for the claim of self

determination is one of group consensus and the well-being of the group from which 

individual benefits flow. Individual rights to equality and human rights based on individuality 

are important as well, however these exist in the corridors of international law and the legal 

systems of the countries they reside in. It would be foolish to argue that because indigenous 

people claim collective rights they forfeit individual rights. No culture remains static. In New 

Zealand Maori and European have both absorbed aspects of the others culture, if not in an 

equal way. Collective rights, aboriginal and treaty, may have an influence in altering the 

perceptions of these individual rights as in the 1982 Canadian Charter of Rights. However any 

individual aboriginal right flows from the collective right not the other way. 
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ABORIGINAL TITLE: 

Aboriginal title to land frequently provides the foundation for aboriginal rights. Before 

European settlement in New Zealand and Canada, indigenous people had a strong affirmation 

to the land and surrounding environment. George Manuel, who was among the first to identify 

indigenous people with the term The Fourth World, wrote; 

The land from which our culture springs is like the water and the air, one and 
indivisible. The land is our Mother Earth ... We are a part of the Creation that the 
Mother Earth brought forth (Morse 1985 pp49-50). 

Within the New Zealand environment the word turangawaewae, which is sometimes translated 

as a "standing-place for the feet", is often used to describe the inter-locking relationship 

between whanau hapu or iwi with their land (Metge 1976 pl 09). Indigenous peoples title to 

the land is based upon their pre-existence before colonisation. Despite this consideration, 

aboriginal title is more commonly for the purposes of recognition in the European legal 

system derived from legal precedents or historical foundations of British law. 

As explained earlier, the supposed neutrality of the legal system and its importance in 

justifying the legitimacy of the state system meant that it is perceived as an important entry 

point into the system for indigenous peoples. It is necessary to briefly pursue the development 

of aboriginal title for two reasons. The aboriginal rights that indigenous peoples combine their 

spiritual and cultural elements of their communities onto, flow from aboriginal title to land. 

Secondly, in relation to treaty rights, treaties were usually made with indigenous people to 

cater for the existence of this aboriginal title. 

HISTORICAL DEVELOPMENT OF ABORIGINAL TITLE: 

Sixteenth Century Spanish thinkers, like Vitoria first articulated the rules that form the legal 

basis for aboriginal title (Boast 1990 p32). Vitoria asserted; 
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the indigenous people were in peaceable possession of their goods both publicly and 
privately, they ought not to be deprived of this possession unless just cause be 
advanced by the Spaniards for doing so (Morse 1985 p2 l ). 

Disturbed by the reports of abuse that the Indians of Central America were suffering at the 

hands of Spanish settlers and adventurers, scholars like Vitoria developed a doctrine of 

international law which postulated that all states had certain basic human rights. These applied 

to many countries, not merely those that were European and Christian. 

Vitoria's teaching marks an important step in the expansion of international law into 
a world system; for it meant that a law which had its rise among the few princes of 
European Christendom was not limited to them or to their relations with one another 
but was universally valid, founded as it was on a natural law applying equally to all 
men everywhere (Morse 1985 p2 l ). 

Vitoria's ideas on ownership, the just causes of war with indigenous people, and the basis for 

aboriginal title were to be utilised by later legal scholars in designing treaties with people like 

the Maori (Pagden 1991 pp233-292). 

However, it is wrong to assume that the above philosophical ideas and subsequent actions like 

a Papal Bull, which implied Indians could not be exploited on the grounds of religion, meant 

that European settlers went to the New World with an attitude of co-existence and a respect 

for the rights of indigenous people (Davies 1985 p20). More often then not, the need for to 

accommodate growing numbers of settlers with land, and the accumulation of wealth was of 

greater importance. A belief system comprised of the Western-liberal thoughts discussed 

earlier, prevailed. What remains nonetheless, as a result of scholars like Vitoria, is that there 

is a historical line of thought concerning the rights of indigenous people that is part of the 

legal tradition of both New Zealand and Canada. This subsequently offers a legal foundation 

upon which indigenous people can launch their claims for the recognition of their collective 

rights. 

Briefly, aboriginal title refers to the use of land and surrounding resources by indigenous 

people. The legal occupancy of these lands will continue to reside in the hands of indigenous 
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people until such time that the colonizing power extinguishes them, generally through treaty 

agreement. Primarily aboriginal title exists at the common law. Through this doctrine 

aboriginal title is supposedly allocated the same position as European notions of ownership 

(McHugh 1991 pp97-98). McHugh does point out despite this however, that the property 

rights of the Maori were not given the same respect as that of the Europeans, although they 

were guaranteed under the third article of the Treaty of Waitangi. 

European concepts of land ownership were based upon the premise of feudalism whereby all 

land was ultimately vested in the Crown's name. 

The same rule crossed the globe to the colony of New Zealand where, from the 
moment sovereignty was declared, the Crown became by constitutional fiction the 
ultimate owner of all land in the colony (McHugh 1991 p98). 

The pre-emptive right of the Crown to acquire land, introduced into New Zealand in order to 

deter settlers from buying directly from the Maori, was part of this feudal doctrine of land 

ownership. The notion of a legal sovereignty which was indivisible was an important element 

of it. 

TREATIES: 

While aboriginal rights, and the restoration of aboriginal title through the legal and political 

system are the principle processes for indigenous people in Canada, the situation in New 

Zealand differs somewhat due to the presence of the Treaty of Waitangi. Treaties also existed 

in the Canadian context, and there have been a number of modern treaties; the 1975 James 

Bay Agreement in Quebec provides an illustration ( Living Treaties 1985 ppS-6). These 

treaties are still relevant today in providing a legal claim to land and issues of resource 

allocation. The lack of a treaty which covers the entire country means however, that 

aboriginal rights have become the focal point for country-wide strategies, when disputing the 

legitimacy of the Canadian State. 
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The treaty rights which flow from the Treaty of Waitangi are based on the collectiveness of 

aboriginal rights and the reasons for entering into such a treaty are derived from the same 

sources as is the doctrine of aboriginal rights. 

CANADA: 

As settlers moved across Canada indigenous people found their traditional hunting and fishing 

lands rapidly decreasing. Groups like the Metis, who depended on the bison and fur trade, no 

longer could rely on these means of survival as the bison were slaughtered and agricultural 

goods replaced fur in importance. To salvage something out of this rapid European 

encroachment on their lands indigenous people in many parts of Canada either entered into 

formal agreements, like treaties, or took scrip; where money or goods are given in 

compensation of lands. (See Fisher 1978: Miller 1989 for a discussion about the economics 

of early indigenous society in Canada). 

However the two cultures, as occurred in New Zealand, interpreted these agreements 

differently. Canadian Native Indians believed that treaties entitled them to reside and use the 

land "as long as the sun rises as long as the river flows, as long as this land shall last "(Purich 

1986). The commissioners who introduced these treaties saw them as an opportunity to 

assimilate Indians and other indigenous people into a system of wardship (Purich 1986 pp98-

l O I). Treaties did not cover all of Canada and were signed over a long period of time. In 

British Columbia, for example, only a small proportion was covered by treaty arrangements 

{Tennant 1990 ppl7-25). Treaty 8 covered much of Alberta and the West, (Price 1993). 

Land claims in Canada are divided into two separate divisions; specific, which deal with the 

non-application of treaty clauses, or the breaking of these clauses. The second are entitled 

comprehensive. These claims are limited to those indigenous groups which, "have never 

signed a treaty with Canada and whose rights have not been extinguished in legislation or 

suspended by law" (Living Treaties 1985 piii). The comprehensive claims of the North, where 

indigenous people often are either in a majority or near majority, have focused on the 

recognition of their right to self-government. The claims in the more heavily populated South 
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have tended to "place more emphasis on the co-operation for the extinguishment of aboriginal 

title and the restitution of specific rights" (Frideres 1985 p292). 

Of these claims those in the North, particularly in light of the 1992 Nunavut Agreement, have 

come nearest to a goal of self-autonomy, in the sense of controlling their own economic and 

cultural future. These modern agreements have not met with universal satisfaction. The 1975 

James Bay Agreement was signed between the Quebec government and the local Cree and 

Inuit populations, due to the proposal for a hydro-electric scheme which would cover the 

Cree's traditional land. Since its implementation there have been numerous complaints about 

the failure of administrative structures and financial mismanagement. Currently, the Cree have 

had to once again fight developmental programs in this area initiated by the Quebec 

Government (Miller 1989 pp252-254). 

The major problem faced by indigenous people in pursuing land claims is that the Federal and 

Provincial governments have insisted on the extinguishment of aboriginal rights in exchange 

for compensation, to prevent further claims. Extinguishment of aboriginal title is deemed 

unacceptable by indigenous groups who argue that these rights are inherent rights, part of their 

cultural composition, and as such how can they be extinguished? In the Sioui Case (1990), 

the Court stated that; 

the nation-to-nation historical relationship between the crown and First Nations (fell) 
somewhere between "the kind of relations conducted with sovereign states and 
relations such states had with their own citizens (Price 1993 p81). 

Therefore, the Canadian State should not be able to extinguish the basis for much on 

indigenous culture; their title to their lands. 

Since 1970, following the infamous 1969 White Paper aimed at integrating Native Indians into 

the mainstream European society, Canadian Native Indian groups in Canada have had their 

greatest success in pursuing aboriginal rights, notably in the legal environment. From 1970 

on, the recognition of aboriginal title by the legal system in Canada and New Zealand has 

· become a more prominent way for indigenous people to articulate their desires. The recent 
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transformation of Australian legal reasoning, following the Mabo decision indicates that the 

use of aboriginal title in the legal systems of liberal-democracies is, and will remain a potent 

weapon for indigenous people. 

The reason therefore why aboriginal rights are the chosen strategy for indigenous groups in 

Canada varies. The common goal however has been to secure the recognition of collective 

rights within the liberal-democratic state. The lack of a single treaty and a common language, 

has made the doctrine of aboriginal rights a powerful tool for indigenous leaders when 

articulating a pan-Indian goal of 'distinct society' status to counter the French-Canadian claim 

of self-autonomy. In addition, the Constitution of Canada is a written one and the 

entrenchment of aboriginal rights into it provides a clear justification for the legitimacy of 

collective rights in Canadian society. 

The third reason is that the legal system is an important component in validating the rules of 

power which govern society (see Chapter Three). By obtaining the recognition of aboriginal 

rights in the legal system, the legal validi~ of collective aboriginal rights are enhanced. 

Fourthly, lacking a strong population base and being spread across a wide area, indigenous 

people in Canada have sought to secure land rights and the rights that flow from these land 

claims rather than merely being part of the wider Canadian society. Alongside these issues 

was the problem of having to compete with higher profile concerns, such as French-Canada 

and the economic separatist demands of the Western provinces. 

The partnership dimension that is present in the Treaty of Waitangi is less important in 

Canada. Instead treaties, either old or new, are the basis for legal and political strategies to 

fight for the recognition of aboriginal rights and the autonomy that is considered a paramount 

part of this process. With regards to state legitimacy, aboriginal rights often provide the access 

point for indigenous peoples in Canada into the liberal-democratic state. Constitutional 

developments since 1980; the 1982 Constitutional Act; The Charter of Rights and Freedoms; 

. the Meech Lake Accord; and the 1992 Charlottetown Accord, have focused specifically on 

the distinct status of Quebec and a power struggle between federal and provincial interests. 
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Indigenous peoples have either been allotted constitutional space as merely another interest 

group in society, or have had their rights framed in a general manner whereby specific 

guarantees are difficult to infer. The entrenchment of aboriginal rights in section 35 of the 

1982 Constitution Act was qualified by the word "existing" to ensure that aboriginal rights 

as yet undetermined would not be included as a stop to provincial support (Kallen 1988 p 

sl 13). When the Meech Lake Accord was planned behind closed doors indigenous groups 

were left on the same level as immigrant minority groups, women, and other interest groups 

in society. There was no recognition of their distinct status, unlike French-Canada. The 

recognition of aboriginal rights and the autonomy these rights imply, are crucial elements 

towards challenging the legitimacy of the liberal-democratic state structure in constitutional 

discussions. Finally, by gaining acceptance of collective rights in the legal and political 

environment the perceptions of the rules of power alter thereby creating new notions of what 

is legitimate; 

it is the appearance of the socially constructed as natural that lies at the heart of all 
ideology. What is socially constructed is not itself imaginary or illusory, and its 
evidence gives credibility to the justifications advanced for a given system of power 
(Beetham 1991 pl07). 

By questioning the inability of society to accept aboriginal rights in the legal and political 

environment, Canadian indigenous peoples were able to call into question the very 

justifications for the liberal-democratic society. As illustrated by Elijah Harper's blockage of 

the Meech Lake Accord in 1989, and Ovide Mercedi's ability to 'hijack' the constitutional 

conferences of 1991 there has been some success. Overall the federal fragmented structure of 

Canada and the numerous groups involved have made aboriginal rights the favoured choice 

for the development of self autonomy by indigenous people within Canada. 

NEW ZEALAND: 

The situation in New Zealand differs somewhat due to the existence of the Treaty of 

Waitangi. The Treaty is unique in British colonial history, in that it is one of the only treaties 

between the British and a colonised people to have been written in both English and the 
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indigenous tongue, Maori (Sorrenson 1991 p29). Its articles, while brief, created a system of 

governance based upon the mutual interaction between the two races. Additionally, it 

protected the rights of the Maori over their lands fisheries and other resources, while granting 

them the same rights as the Europenn settlers. 

Orange identifies three reasons for the existence of the Treaty of Waitangi. Firstly, there was 

a legal aspect. The Treaty provided a clear legal basis for British sovereignty in the face of 

challenges, like the 1835 Declaration of Independence. Secondly, the Treaty was an attempt 

to prevent military intervention by Maori over European settlements. Lastly, the Treaty of 

Waitangi served a humanitarian purpose. Influential interest groups in Britain, like the 

Aborigines Protection Society wanted to prevent the genocide that had accompanied the 

settlement of Australia. However, as Claudia Orange argues, the humanitarian aims of the 

Society were based upon the premise that the Maori would eventually be integrated into a 

settler community (Orange 1987 pp2-3). 

The Treaty guaranteed Maori protection over resources, such as fisheries and forests. They 

were granted the same rights as British citizens, for which in return they accepted the 

sovereignty of the British Crown now represented by the New Zealand Government. The 

differences in translation have resulted in major problems of interpretation with Maori 

demanding that their sovereignty, translated as rangatiratanga, was never extinguished. Rather 

Maori still retained their control over their own lands. (For a more detailed outline of what 

the Treaty of Waitangi involved refer to the Muriwhenua Fishing Report ( 1988), pp 173-182). 

Various movements of kotahitanga, or tribal unity, have arisen since 1840 along with pan

Maori organizations, like the National Maori Congress attempting to rectify a treaty whose 

tenets have not been honoured. (For an overview of these movements refer to Cox 1993). 

Over the last decade, as a result a number of variables; more research into land claims, the 

drive by society for a social justice programme incorporating a reparative system of justice, 

and a Labour Government whose stated policies were to incorporate the Treaty of Waitangi, 

the Treaty has undergone considerable change. The primary interpreting tool for the Treaty 

is now no longer merely the original articles. Through various bodies: the Waitangi Tribunal; 

the Court of Appeal; Treasury; the National Maori Congress, the principles of the Treaty of 
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Waitangi have claimed a pre-eminent position when decoding the Treaty for legislative 

purposes. The use of principles however has not met with universal satisfaction. 

Kelsey observed, after the Court of Appeals findings on the principles of the Treaty in the 

1987 Maori Council case; 

The concept of the 'principles of the treaty' had thus provided a vehicle for the court 
to rewrite the treaty, and avoid the conflict between the assumption of Crown 
sovereignty and the confirmation of te tino rangatiratanga (Kelsey 1990 p244). 

Only a small number of acts make reference to the Treaty; the Environment Act (1986), the 

State-Owned-Enterprises Act (1986), and the Conservation Act for example (1987). The State

Owned-Enterprises Act is of particular relevance as it provides an example of the way in 

which Maori confronted the New Zealand State's legitimacy. Consequently, this Act will be 

evaluated in Chapter Five. 

Maori society has undergone considerable change since 1840, particularly so in the post 

World War Two era as it became increasingly urbanised. Tribal boundaries in many areas 

were meaningless as a variety of people came together. With the advent of devolution and the 

New Zealand Governments desire to devolve funding and authority, definitions of iwi and 

hapu have become important to divide this allocation of power and resources. Additionally, 

the influence of the Treaty of Waitangi has waxed and waned depending on society's ideas 

of socio-economic interaction, both internally and externally, at the time. 

Despite these developments, which re-structured the internal and external cohesion and 

development of Maori society, there remains a common goal which is apparent from the 183 5 

Declaration of Independence. The collective rights, which form the knowledge system that 

binds Maori society together through traditions and beliefs are the means by which the 

legitimacy of the liberal-democratic state in New Zealand is challenged. This confrontation's 

purpose is to protect and maintain the distinctive status of Maori society. 
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COLLECTIVE RIGHTS FOR INDIGENOUS PEOPLE:A CURRENT PERSPECTIVE. 

Under the Treaty of Waitangi and the Canadian Constitution indigenous people in these 

countries are allocated certain rights. According to the legal argument of Hohfeld, if this is 

the case there must be a corresponding body of people who have a duty to protect these rights 

(McHugh 1991 pp373-374). In New Zealand and Canada this corresponding body comprises 

the Crown, as defined, in New Zealand by the New Zealand Government, and by the Federal 

Government in Canada. The basis of this argument is that the fiduciary responsibility of these 

Governments is to protect those indigenous people within its boundaries. 

In doing so they have erected a variety of special legislative and political divisions to preserve 

the special status of the Maori and Canadian indigenous people, notably the Indian. 

Illustrations of such devices are the reservation system in Canada designed to allow the 

Canadian Indian to be as self-supportive as possible (Gibbins/Ponting 1986 pp28-29). In New 

Zealand the creation of a separate electoral roll and four Maori seats in Parliament, along with 

the creation of a local Maori council system the Runanga, based on traditional Maori systems 

of local governance (Orange 1987 pp 161-162) ensured that Maori were allocated special status 

as well as certain rights of separate development. 

However, these measures were designed not on the basis of a partnership agreement, as 

outlined in the Treaty of Waitangi, but to complement the dominant culture of liberal

democracy, and to hasten the integration of the Maori into European society. In Canada the 

reservation system, while instigated in order to achieve self sufficiency for Canadian Indian 

tribes, was not primarily created to preserve Indian culture. The use of bureaucratic controls 

and public policy legislation, which deprived many tribes of their most fertile land, in 

conjunction with educational programs based in the dominant culture pointed towards a policy 

of assimilation (Ponting 1986 pp28-29). Furthermore, the economic basis of the reservation 

system and Maori land was held by the respective governments to be agricultural and based 

on western ideas of land utilization. Therefore, generally the fiduciary responsibility of the 

New Zealand Government and Canadian Federal Government has been remiss. This has 

particularly been the case in recent times, as perceptions about the role of the governments 

in relation to indigenous peoples, and perceptions about social justice in society have changed. 
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In recent times the attitude concerning the rights of indigenous peopie in these countries has 

altered somewhat. In New Zealand the proactive measures undertaken by the Department of 

Maori Affairs in the late 1970s, as seen in the Tu Tangata program (Fleras 1989 pp 217-219), 

were followed by efforts among governmental organizations to include a Maori code in 

legislation. Following the pivotal 1987 Maori Council Case the concept 'partnership' began 

to be widely used in the political and legal environment. In 1988 "He Tirohanga 

Rangapu:Partnership Perspectives", a governmental Green Paper, was introduced which laid 

out a series of principles to define the boundaries of interaction between the New Zealand 

Government and Maori. Additionally, there have been comprehensive efforts to devolve 

governmental services to local Maori control (Renwick 1990 p122). The Iwi Transition 

Agency for example. 

Within the Canadian context the entrenchment of aboriginal rights in the 1982 Constitution 

and the 1983 Penner Report on Self-Government, followed by the First Minister Conferences 

on Aboriginal issues throughout the middle part of the 1980s, indicated a growing awareness 

among Governmental agencies of the rights of indigenous people. 

The growth in the awareness of aboriginal and treaty rights did not occur in a vacuum. As 

discussed in Chapter One, the liberal-democratic state underwent enormous changes in relation 

to equality issues from the 1960s. The efforts of the civil rights movement in the United 

States influenced the directions other minority groups took in articulating their claims and it 

altered the perceptions of people in society, thereby meaning that new ways of legitimating 

the existence of the state were required. Social justice was very much to the forefront. 

Additionally, the economic forces which shaped New Zealand and Canada during this time 

affected the development of aboriginal and treaty issues. 

Much of the success indigenous groups achieved in Canada during the 1970s, was due in part 

to the need for the Canadian State, and its provinces, to develop the natural resources on its 

land. Often this land corresponded with land occupied by indigenous groups. Efforts to 

extinguish aboriginal title to the land and negotiate agreements with indigenous groups 
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heightened awareness of issues within and without indigenous society. In the 1980s a world

wide recession, coupled with more free-market economic practices altered the relationship 

between indigenous people and the Federal Government. In an effort to devolve obligations 

provincial control over indigenous matters was sought. Indigenous people had less success 

with provincial governments, as there was not as great a demand for resource development, 

as in the 1970s. Additionally, there did not exist a fiduciary relationship between indigenous 

peoples and provincial governments, as there was with the Federal Government (Crossley 

1992 pp25-27). 

Consequently, the strategies of indigenous people turned towards ensurmg the Federal 

Government lived up to its responsibilities. The 1985 Guerin v The Queen case was 

concerned with fiduciary obligations and the accommodation of aboriginal rights at a 

constitutional level, in order to counteract the power of provinces and the French-Canadian 

debate(McHugh 1991 p244). 

In New Zealand, Maori were not onl:Y more aware of their rights but also that they needed 

to actively enter the struggle for state power to ensure they were not left behind. This was 

largely as a result of the Waitangi Tribunal which started to respond to Maori concerns, for 

example the 1984 Kai tuna River claim, and economic practices which involved the devolution 

of services and a redefinition of ideas. Unlike previous efforts of responding to the liberal

democratic state the l 980s, from l 984 on, offered a Maori a greater chance to challenge the 

legitimacy of the state. The Labour Government of 1984 despite its radical free-market 

approach included a commitment to the Treaty of Waitangi among its electorial manifesto. 

Throughout the rest of the decade the Treaty started to become an important element in New 

Zealand politics. The public was more aware of the Treaty than ever before thanks to the 

Waitangi Tribunal; Maori efforts to increase the saliency of their culture, for example the 

Kohanga Reo or language nests; white liberal ventures such as Project Waitangi; and 

governmental reports like the 1988 April Report. 

The clash between a commitment to treaty issues and a freer economy however was inevitable 

(Kelsey 1990 pp241-244). Maori in the 1980s sought to cultivate more points of access into 
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the New Zealand State structure, in doing so they needed to correspond their desires closer 

to liberal-democratic criteria to ensure they were not left behind in what was a rugged 

economic time for groups attempting to promote their ideas. It is here that a contradiction of 

sorts occurs, regarding the conflict between individual and collective rights. 

Sharp (1990), in relation to the court cases of the 1980s which recognized certain rights of 

the Maori argues that; 

The basis of the Court's decisions was something like this; that as Maori mana did not 
depend for its existence on the Treaty but pre-dated it, state sovereignty did not 
depend for its existence on the Treaty either. The principles on which state sovereignty 
was claimed predated the Treaty 'time out of mind', and what activated the Crown's 
right to rule was not the Treaty at all (Sharp 1990 pp275-276). 

By utilising the legal environment both the Maori and indigenous peoples in Canada were in 

effect legitimating the legal sovereignty of the state. As Pocock argues it is impossible for a 

group to both utilize a legal approach, and at the same time reject the law on which this legal 

approach is founded (Pocock 1991 pp3-4). Another way in which this may be observed is 

when indigenous peoples are asked to present submissions, such as in the areas of land claims 

or electoral reform. The assumption is that the legal and political system, in place, is a fair 

arbitrator of justice. In making submissions indigenous peoples legitimate this system's right 

to make decisions. 

Perceptions of how this law should be interpreted may, and often do change, however the 

reasons for its existence in a liberal democracy cannot be rejected completely. If this occurred 

the rules of power within society would become vulnerable and societies structures could 

collapse. 

What developed through the 1970s and 1980s in Canada, and the 1980s in New Zealand, was 

a legal system which implied biculturalism or multiculturalism when dealing with indigenous 

people based on the premise that legal justice was neutral and "would not correspond with 

either ideology" (Sharp 1990 p278). These ideologies were the belief systems incorporating 

individual and collective rights. 
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Ideology implies ideas, a way of perceiving the world, and ideas and perceptions are never 

static. Based on cultural, socio-economic, political goals, or a combination of these elements, 

ideologies alter their themes to catch the current desires of society. As indigenous people in 

New Zealand and Canada re-articulated their aboriginal rights towards liberal-democratic 

criteria, so too did the globilisation of the liberal-democratic state alter the opinions of what 

is considered 'legitimate' and what is equal. 

Cleave in an article discussing the problems of language interpretation within the Treaty of 

Waitangi, clearly illustrates that besides the problem of transliteration there also existed an 

ideological dimension. The Western legal approach of the British at signing of the Treaty of 

Waitangi, clashed with the more mythological reasoning of the Maori chiefs. Whereas 

authority for the British was based upon the linkage between Empire, Queen, Government and 

God; the Maori were distinctively tribal relying on a alignment between the powerfully 

emotive term mana and the power of the chief, rangatira (Cleave 1986 pp393-394). 

This has resulted in a problematic search in recent times, as various sectors of these ~thnic 

groups have reinterpretated historical references to fit in with present situations. Cleave uses 

the examples of kawantanga and tino rangatiratanga which have been welded by the New 

Zealand Government to legitimate ideologically their cause (Cleave 1986 p388). 

ABORIGINAL RIGHTS AND LEGITIMACY: 

The three elements which maintain and reproduce legitimacy in the liberal-democratic state 

are as earlier discussed; 

1) Legality based on mies of power 

2) The justification for these 111/es based on shared beliefs 

3) Expressed consent, from those qualified to give such consent (Beetham 1991 p97). 

When the collective rights indigenous people in New Zealand and Canada employ are 

evaluated using these criteria, the ensuing may be observed. Firstly, the rules upon which 
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society in New Zealand and Canada operate have altered considerably since the inception of 

an ethnic mobilization against the liberal-democratic state by indigenous people back in the 

mid 1800s. As Sharp ( 199 l) indicates justice will depend upon what society feels is right. The 

illustration of the Canadian Charter of Rights and Freedoms (1982) and legislation in New 

Zealand, such as the Bill of Rights (1989), clearly signifies that equality as a driving force 

behind social justice is present within these states. 

The collective rights of indigenous people are not immune to this re-perception of society. 

Basic human rights like the equality of women are propositions derived in this century, (Sharp 

1990 pl35), and are core elements of demands by indigenous people for the recognition of 

their collective rights. The foundation upon which this drive for social justice is grounded is 

the legal system because of its supposeded neutrality as a mediator of justice. 

Associated with the presentation of the law as a morally edifying spectacle or theatre 
is the idea of the law as a seamless web, such that to challenge one element is to 
threaten the whole (Beetham 1991 p67). 

By using the legal environment to interpret and define their issues indigenous peoples in New 

Zealand and Canada created two contrasting paths of legitimacy. In the first they challenged 

the very foundations of society by making the legal system question past judgements. The 

most notable example in the New Zealand context was the change from the infamous Wi 

Parata Case(l877), where Chief Justice Prendergast stated that the Treaty of Waitangi was 

nothing more then a "simple nullity"(McHugh 1991 p 113), to the Maori Council Case(l 987) 

where the Court of Appeal, "held that the Treaty of Waitangi created a partnership between 

Pakeha and Maori requiring each to act towards the other reasonably and in good 

faith"(McHugh 1991 p249). In Canada the change from the 1888 St Catherine Milling Case 

through to the 1973 Calder Case, and the 1984 Gurein Case, to a point where aboriginal title 

was recognized and existing aboriginal rights were entrenched in the Canadian Constitution, 

_ was a signal that the legal system was altering its perceptions to cater for the collective rights 

of indigenous peoples. 
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The second path, concerning legitimacy, that was generated in the legal environment wound 

its way in a somewhat different direction. In using the legal system to pursue their claims the 

Maori and Canadian indigenous peoples validated the reasons for the existence of the state. 

While there are calls for absolute Maori sovereignty, and self determination is demanded by 

many Canadian indigenous groups, the fact remains that legal sovereignty is entrenched within 

the liberal-democratic state with any powers of self determination being devolved from the 

state. Kymilcka argues that; 

liberal theory [states] individual and collective rights cannot compete for the same 
moral space, in liberal theory, since the value of the collective derives from its 
contribution to the value of individual lives (Kymilcka 1989 pl40). 

In New Zealand and Canada, aboriginal and treaty rights have been legally validated within 

the liberal democratic state by using liberal democratic criteria, such as equality and 

sovereignty. Individual and collective rights appear to be able to occupy the same moral space 

by compromising on what equates to equality. The principles of the Treaty ofWaitangi, which 

have been derived from a variety of sources, (see Chapter Five), are principally concerned 

with the protection of Maori resources as guaranteed under the second article of the Treaty. 

These principles have been used in a variety of ways to protect Maori interests in legislation. 

The most notable being the Maori Council case (1987) which dealt with the State-Owned

Enterprises Act. The way in which these principles have been employed has been to safeguard 

not only the collective rights of the Maori, but also to structure liberal democratic debate as 

seen in the Bill of Rights and 1989 April Report. 

However, individualism remams the foundation for New Zealand and Canadian society 

because the rules of power which allocate economic and political resources remain firmly 

anchored in the legal system which justifies the state. The principles of the Treaty of Waitangi 

. employed by successive New Zealand Governments have been devolved from the authority 

of the sovereign liberal-democratic state of New Zealand. 

The second element of legitimacy, that of justifying these rules of power based on shared 

beliefs, flows from the discussion above. As mentioned in the first chapter, any dominant 
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culture in society needs to be able to justify the rules of power by which it structures society 

to the subordinate culture in order to gain its consent. This justification may either be implied 

or otherwise and needs to be derived from a "valid source of authority" (Beetham 1991 pl 7). 

In New Zealand and Canada the idea of the sovereign state and the notion of popular 

sovereignty, that in theory allows people in society the ability to control who governs, locates 

this source of authority. 

The final component of legitimacy, expressed consent, relates to how consent over the 

authority to govern is established. Liberal-democracies derives its consent through the process 

of popular sovereignty whereby electoral choice determines who will govern and the 

participation of individuals into the system. As illustrated in Chapter Three, this process in 

New Zealand and Canada has existed under the doctrine of first past the post majoritarianism 

which has not been overly sympathetic to the aspirations of .indigenous people in these 

countries. Efforts by Maori politicians and political groups to engage in political debate have 

been subjected to the goals of the wider political realm which has dealt with class and 

economic issues better than ethnic concerns (Cox 1993 ppl 15-127). 

In the heavily populated south of Canada, where most Native Indians reside, majority politics 

have prevented any real representation by a party articulating Native Indian concerns. In both 

countries individual leaders have managed to vocalize indigenous aspirations but only in a 

reactive rather than a proactive style. 

Elijah Harpers efforts to oust the ratification of the Meech Lake Accord in the province of 

Manitoba (see Chapter Five), helped focus public attention on Native Indian claims. However, 

it was a result of having to attack the pre-eminent ethnic claim of Quebec rather than a 

proactive approach to indigenous rights. In New Zealand examples like the Maori Council 

· case (1987) and the coHapse of the Runnaga Iwi Act illustrate this reactive, as opposed to 

proactive strategy. 

Collective rights offer a different approach for indigenous people when expressmg their 

consent, one that shares similar characteristics to regimes like Communism. In the electoral 

choice style of consent favoured by liberal-democracies, individuals with few exceptions are 
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entitled to vote in a voluntary manner and choose between alternatives (Beetham 1991 ppl55-

156). This tends to favour majority politics and dominant cultures. It also contributes 

legitimation to rules of power by granting voiuntary consent to the system and by supporting 

the process of elections. Particularly in New Zealand, due to a lack of formal protection such 

as an entrenched written Constitution as in Canada, elections are a fundamental source of 

consent for the system and those who govern using its authority. 

This is a simplistic appraisal and there are notable examples of how such a system can be 

discriminatory, such as indigenous and gender issues. However, the point is that individualism 

binds the mechanism through which consent is expressed in liberal-democracies. In systems, 

such as that of the former Soviet Union the mobilisation method of expressing consent is 

utilised. This involves; 

continuous mass part1c1pation in political activity supportive of the regime and 
contributory to the realisation of its political goals (Beetham 1991 pl55). 

While only a minority are involved in political activity they are a 'representation' of society 

and as such, demonstrate consent for everyone. Those in power, rather than drafting policies 

which will increase their chances of electoral success, attempt to "stimulate the mass 

involvement on which the system depends both for the administration of policy and its own 

legitimation" (Beetharn 1991 p 156). The mobilisation model uses a cause or belief system to 

create the necessary consent. For this reason it is often associated with a revolution or regime 

like Facisim or Communism (Beethan 1991 ppl56-157). 

Nonetheless, the collective rights of indigenous people in New Zealand and Canada often act 

· in a manner similar to that of the mobilisation model. Unlike for example Feminism, 

indigenous movements in New Zealand and Canada through collective rights contend that they 

comprise a different belief system to liberal-democracy. The idea of equality is the equality 

to have access to resources in society supported by collective rights. The indigenous 

mobilisation model is a mixed one whereby both traditionally based leaders and those who 

are not necessarily linked to a certain area iwi or tribe are backed by the active participation 

of the members of their culture at the 'low' level of politics. This 'low' level of politics is the 
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assertion of their culture through the traditions and beliefs which comprise indigenous society. 

It is essentially comprised of tribal, iwi, or sub-group elements which are founded on the 

expression of Maori and Canadian Indian society through collective rights. Unlike the 

individualism of liberal-democracy these groups operate as collective units which devolve 

rights to the individual. 

Democracy is a term that is commonly used in the Western sense when, for example human 

rights are discussed in international bodies like the United Nations. As seen in the clash 

between Asian Governments and the United States, democracy is a process of participation 

that is used in a variety of ideological and cultural settings. The collective rights of 

indigenous people respond to a different belief system to that of liberal-democracy. 

Nevertheless, liberal-democratic ideas have permeated indigenous society in New Zealand and 

Canada and like European settlement, since the 1800s, Maori and Canadian indigenous society 

has changed. 

The Waitangi Tribunal in its recommendations looked at the spirit of the Treaty of Waitangi 

and questioned how to apply it in a modern proactive manner (Muriwhenua Fishing Report 

1988 pp239-240). Like this approach, expressed consent for indigenous people involves a 

mobilisation tactic that links elements of their society together. One that involves individual 

rights being devolved from the collective. Alongside this mobilisation strategy lies the 

expressed consent approach of liberal-democracy which helps regulate and modify the 

structure of participation in Maori and Canadian indigenous society. 

CONCLUSION: 

Therefore, the collective rights of indigenous people have the ability to affect the legitimacy 

of the liberal-democratic state by altering perceptions about the rules of power which organize 

society through: the legality and justification of these rules; and the consent that helps 

legitimate the use of authority to enact these rules. Indigenous peoples in New Zealand and 

Canada have therefore structured their arguments involving aboriginal and treaty rights in 

ways that are acceptable to the liberal-democratic state; through the legal system for example. 
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This chapter showed how the differences in belief systems between indigenous peoples and 

European settlers in New Zealand and Canada have forged a dominant, subordinate 

relationship between the two in regards to their world views. The expression of the indigenous 

belief system has been by way of aboriginal and treaty rights. The former is of more 

importance in Canada, while the presence of the Treaty of Waitangi in New Zealand makes 

treaty rights an important avenue. A descriptive account of the way in which these rights have 

been used is provided in the next chapter. 



,ECTION TWO. 

iMPERICAL STUDY AND CONCLUSION~ 
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INTRODUCTION: 

This chapter continues with an analysis of legitimacy and its effect upon indigenous people 

in Western liberal-democratic states, by evaluating the way in which the Maori and Canadian 

indigenous peoples have sought to articulate their grievances since 1984. Employed in this 

chapter is a chronological time scale and a descriptive account of the years concerned to 

illustrate the theoretical issues raised in the first four chapters. 

Disputes involving indigenous people and the legitimacy of the state have been appraised as 

having originated and evolved in response to the challenges imposed on them by the 

introduction of a system and process of government which has a different perspective on 

beliefs; most prominently the clash between individual and collective rights. As indicated in 

the previous chapter collective rights do exist in liberal thought. However, these ideas of 

communalism involve a process whereby individual rights remain dominant too collective 

rights; collective rights gain their authority from individuals acting together. The collective 

rights of the indigenous people are those aboriginal and treaty rights outlined in Chapter Four. 

1984 is chosen as the starting point for this discussion because it represents a change, not 

only in terms of indigenous activism, but also in regards to the societies of New Zealand and 

Canada as a whole. No ethnic group operates independently of the forces around them 

particularly in capitalist societies where· the promotion of economic accumulation is so 

important. 

The manner in which this chapter unfolds is to evaluate the policies and processes which have 

attempted to accommodate the rights of indigenous people within the New Zealand and 

Canadian States. It focuses on how the presence of the Treaty of Waitangi and aboriginal 

rights has transformed a descriptive fact and normative ideal into an official doctrine, as 

reflected in government policies and practices. 

The Treaty of Waitangi will be shown as having provided the ideological foundation for 
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Maori to challenge the legitimacy of the New Zealand state by accessing the structures within 

society that devolve authority and the allocation of resources; such as the judiciary. However, 

as illustrated by the use of partnership ideals, as opposed to a strict interpretation of the 

Treaty, and the prominent use of the Maori code within governmental bodies and legislation, 

there are two directions with regard to the legitimacy of the state and the Treaty of Waitangi. 

Firstly, the Treaty has been utilised by Maori groups to legitimate their grievances in an 

attempt to force the New Zealand state to acknowledge their special status within society, 

principally through the judicial system. Secondly, previous policies of assimilation and 

integration had provided the framework by which the New Zealand state responded to the 

dual concerns of a national identity and the accommodation of diverse ethnic groups. With 

the advent of the 1970s a series of social forces, including increased Maori activism, made 

this position untenable (see Chapter One). Consequently, multiculturalism was developed to 

promote government polices dealing with ethnic diversity. As the Treaty of Waitangi 

developed a more ideological tone, referring to a set of values by which Maori should be 

accommodated, a policy of biculturalism and partnership was introduced to provide a 

pragmatic response to those problems faced by Maori and state legitimacy. 

As indicated in the First and Third chapters, the liberal-democratic state involves indirect 

processes which channel authority necessary to support the relationship between dominant and 

subordinate groups within society. If the legitimacy upon which this system is based is 

threatened either these processes must adapt to meet the challenge or risk a degree of 

illegitimacy which may make them unworkable. The New Zealand state appears to have used 

the Treaty of Waitangi and a policy of partnership to uphold its legitimacy. Additionally, the 

Treaty was used to secure the conditions necessary for the management of ethnic dissention. 

In Canada the promotion of aboriginal rights, and through these rights the goal of self 

government, has been the course chosen by indigenous people when articulating their 

grievances. Through the 'mega' constitutional discussions of the 1980s and early 1990s, 

indigenous people in Canada fought a reactive battle for the recognition of their rights against 

an array of major constitutional issues, notably the position of Quebec within the Canadian 

Federation. By utilising liberal-democratic notions of sovereignty and 'distinct status', as 
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employed by Quebec, indigenous people in Canada were able to draw attention to their claims 

for power and increased resources. Like the New Zealand state, the state of Canada has 

responded to the problems of ethnic accommodation by introducing a policy of 

multi cultural ism. 

However, indigenous people m Canada are caught in a contradictory position. While 

encouraging multiculturalism firstly due to its equality appeal, and secondly because it 

counters the claim of bilingualism and biculturalism claimed by French-Canada, 

multiculturalism is also unacceptable for similar reasons to those of Maori. Through 

multiculturalism indigenous people fear being reduced to the status of mere interest groups. 

Consequently, indigenous people in Canada support the notion of 'distinct status' for Quebec 

because that is precisely what they desire. Like the New Zealand state the Canadian state has 

encouraged the use of devolution policies to lessen the risk of challenges to its legitimacy by 

indigenous unrest. 

Such a position m a liberal-democratic state is not without risk because of the implied 

openness of the system to civil society. Like Canada, the 1980s in New Zealand ushered in 

a society that sought to make the system less the domain of elite politics with participatory 

democracy as the preferred option. The referendum on the MMP electoral system being a 

prime example. Subsequently, there have been avenues which Maori have successfully 

challenged the legitimacy of the state, and demanded the inclusion of their rights. In Canada, 

the presence of a written constitution with aboriginal rights entrenched within it has become 

a major contributing factor for indigenous success in the Canadian judicial system through the 

mid to late l 980s. 

1984 is a relevant starting point for discussion because in both countries new governments 

were elected that held similar philosophical views regarding state restructuring programs 

which affected indigenous peoples, as seen in land claims in Canada and New Zealand in the 

late 1980s. Additionally, the presence of entrenched aboriginal rights within the Constitution 

Act (l 982) in Canada, as well as the proactive approach towards the Treaty indicated by the 

incoming Labour Government in New Zealand, make 1984 an interesting place to begin an 

evaluation of the theoretical ideas of this thesis. The period 1984 through to 1994 clearly 
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illustrates the central themes of this thesis; the challenge to state legitimacy undertaken by 

indigenous peoples, in Western liberal-democracies. In New Zealand special attention is 

focused on the Maori Council case (1987) and the Waitangi Tribunal. These highlight the 

increasing importance of the principles of the Treaty of Waitangi as the preferred expression 

of indigenous rights. 

In Canada the process leading up to and during the Meech Lake Accord constitutional 

discussions of the late 1980s portrays the problems faced by indigenous people in Canada, 

as well as their efforts to counter these by challenging the legitimacy of the state. 

The overall impression this chapter intends to portray is that similar strategies have been used 

by indigenous people in Canada, and comparable problems faced. The chapter is concluded 

with an introduction to the ensuing chapter that focuses on some of the challenges and 

difficulties associated with the pragmatic expression of aboriginal and treaty rights. 

CANADA. lNTRODUCl'ION: 

During the 1960s Quebec underwent a political and cultural renaissance known as the Quiet 

Revolution (Van Loon 1987 pp80-81). Freed from the constraints of an autocratic Catholic 

Church coupled with a wide ranging industrialization of the economy, the Quebec people, and 

to some degree French-Canadians in other provinces like New Brunswick, set about promoting 

the idea of a 'distinct' community. Cultural and political autonomy inconjunction with a desire 

for a greater input into the economic practices which affected them, such as Federal spending 

on education, were the goals of this ethnic group setting the constitutional agenda for decades 

to come. 

Along with the debate over what constitutional direction Quebec should take, the 1970s 

ushered in further conflicts between the Federal and provincial governments notably those in 

the West, such as Alberta. Due to the climate of uncertainty over the supply of mineral and 

petrochemical resources worldwide in the 1970s those provinces with considerable stocks 
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demanded a greater decentralization of Federal authority, and regulation. 

Reacting to the increased immigration of visible minorities, and the separatist demands of 

Quebec, multiculturalism became an official policy of the ruling Liberal party in 1971. While 

at first ethnic groups were acknowledged through cultural and linguistic differences, heritage 

festivals for example, the creation of a Ministry of Multiculturalism and the implementation 

of a Human Rights Bill in 1977, ushered in a more distributive justice system compared to 

the symbolic institutionalised multiculturalism of the early 1970s (Fleras/Elliott 1992 pp72-

75). 

This, therefore was the political background Canada's indigenous people faced in achieving 

their dual constitutional goals; the recognition and protection of aboriginal rights, and the 

implementation of self determination through self government. Neither of these goals operate 

independently. At the 1985 First Ministers Conference on Aboriginal Rights this dichotomy 

was recapitulated. 

the essence of definition and identifying aboriginal and treaty rights lay in providing 
for the self government of aboriginal people (Behiels 1989 p4 I 5). 

1982 CONSTITUTION ACT: 

Between 1980 and 1984 important changes occurred within the constitutional climate of 

Canada. Quebec since the l 960s had had a strong separatist movement. The election of the 

pro-separatist Parti Quebecois party in 1976 did much to promote the question of the 

sovereign status of Quebec. While a 1980 referendum on sovereignty association in Quebec 

failed to provide Parti Quebecois with the mandate to pursue this option, the debate over the 

referendum increased the saliency of the issue (Dion 1993 p38). The ethnic cleavage between 

the two 'founding' groups, English and French, took on a extreme ideological stance. This 

cleavage was to effect the promotion of indigenous issues throughout the 1980s as indigenous 

organizations waged a reactive battle against Quebec in an effort to promote their claims. 
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Before 1982 Canada was in the position of having to appeal to the British Parliament if it 

wished to alter its constitution. Since the British North American Act (1867), which ushered 

in Confederation; various schemes had been proposed to allow for the amendment of the 

constitution without having to resort to Britain. Unfortunately these had failed, generally 

because of dissension between the Federal and provincial levels of government over the 

allocation of power. Quebec in particular had twice in 1964 and 1971 revoked its support after 

agreeing to a proposal. In 1980 Prime Minister Trudeau declared his intention to seek 

patriation from Britain with or without the support of the provinces. By 1982 this support had 

been obtained from all provinces except Quebec (Jackson, R/Jackson, D/Baxter-Moore, N 

1986 ppl98-205). Despite Quebec's absence, ratification of the new Constitution went through 

(Russell 1993 pp33-34). Included within it was a new proposal entitled the Charter of Rights 

and Freedoms; which dealt with the issue of individual and collective rights. 

The Constitution Act (1982) represents an important turning point for the Canadian indigenous 

struggle to secure recognition of their own beliefs. In an effort to achieve the support of the 

Western Provinces, the Federal Government had agreed to leave aside the issue of aboriginal 

rights. Combining with another group left out of the constitutional process, women, 

indigenous people mounted a massive well-coordinated campaign which ended with the 

entrenchment of aboriginal rights in section 35 of the new Constitution Act. While these 

rights were only termed 'existing', their presence in the constitution was of enormous 

significance (Gibbins 1989c p308). 

Section 35 did not specify precisely what rights were defined however two important 

considerations emerged: Firstly, when a right was subsequently defined, probably by the 

courts, it would gain constitutional protection (Crossley 1992 pl9). Secondly, it provided a 

symbolic mandate for all indigenous people, not just Status Indians, to proceed with self 

government on the basis that they were a 'distinct society' within Canada. Indigenous peoples 

were no longer merely a side issue and the concern of the DIAND. The provincial 

governments and the wider public were forced to deal directly with the thought of major land 

claims and the devolution of power and resources to indigenous groups. 

Section 35 of the Constitution Act (l 982) represents an important challenge to the legitimacy 
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of the Canadian State due to its alteration of the basis for power. The justification for the 

subordinate, dominant relationship between indigenous peoples and the state was qualified by 

the existence of aboriginal rights and the use of the judiciary to enforce them. However this 

challenge was more theoretical than practical. As the years following 1982 were to show, 

indigenous efforts to gain recognition for their own belief system were dependant upon other 

challenges to state legitimacy: the reorganization of feudalism brought about by Quebec's, 

and other Provincial Governments demands for power. 

POST 1982: 

Following the 1982 Constitution Round, four conferences were held which dealt with 

indigenous issues in 1983, 1984, 1985, and 1986. These conferences were highly publicised 

affairs involving representatives from various indigenous organisations and the Federal and 

Provincial Governments. Self government was not accorded special consideration in the 1983 

conference. However in view of the findings of the Penner Report (1983) on indigenous self 

government, following the completion of the 1983 Conference, the sole constitutional goal of 

indigenous people was the realization of self government in subsequent conferences (Crossley 

1992 p39). While the Penner Report acted only in the capacity of a recommending body to 

the Canadian House of Commons, like the Waitangi Tribunal, its findings were radically 

different to the status quo. In addition, the committee members were drawn from all the major 

political parties legitimating its findings (Living Treaties 1985 ppl4-15). 

The round of talks between 1983 and 1987 on indigenous issues did much to raise the 

awareness of public perception of indigenous claims through intense media coverage. 

However, despite considerable debate on the issue of self government, by the end of the last 

conference in 1987, no agreement had been reached in relation to its entrenchment, or for that 

matter, no workable definition of indigenous self government had been obtained. 
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MEECH LAKE: 

Quebec, while legally forced to accept the tenets of the Constitution Act (1982), had by 1987 

failed to sign the 1982 agreement. In 1987 the Prime Minister of Canada, Brian Mulroney, 

and the Premier of Quebec, Robert Bourassa, set about rectifying this situation which 

threatened the stability of Canada. In April 1987 a deal was negotiated; the Meech Lake 

Accord. In order to gain the consent of Quebec, the Accord presented a formula whereby 

Quebec would be granted special constitutional rights to ensure that its distinct status was 

protected. What this distinct status actually consisted of was left unclear (Miller 1989 pp290-

292: Russell 1993 p35). 

Indigenous peoples were outraged. Where a month earlier after five years of discussion the 

Provincial and Federal Governments had been unable to agree on what indigenous self 

government meant, in the space of a few days Quebec had received recognition of its own 

right to a considerable degree of self autonomy. Indigenous peoples asserted that they too 

were a distinct community. Other groups, worried about the possibility of individual rights 

being overrun by the collective right of Quebec's distinct status, were equally trenchant in 

their criticisms. In an effort to appease these groups a number of adjustments were made to 

the accord. 

Aboriginal rights and protectionary measures for minority and special interest groups like 

women, were allocated space in subsequent talks on the Meech Lake Accord. Nothing in the 

agreement would contravene ihe Charter of Rights and Freedoms (1982). In spite of the 

guarantees, indigenous peoples remained sceptical. What was found offensive was having to 

remain in a position whereby external forces, the Federal and Provincial Governments, 

dictated definitions rather than referring to indigenous self-definitions of aboriginal rights and 

self government. Instead of participating in the process, issues which affected indigenous 

peoples were being formulated by non-indigenous organizations, notably the DIAND. The 

protests which occurred in the period 1988 through 1990 expressed the frustrations of many 

indigenous people. Criminal injustices like the Donald Marshall and Helen Osbourne enquiries 

(Miller 1989 p294), an apparent reluctance by the Federal Government to settle treaty and 

land claim grievances; over thirty comprehensive claims outstanding by 1990, did little to 
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defuse indigenous tension. When a British Columbia Supreme Court judge ruled in 1990 that, 

"Indians in the province had no unique· aboriginal land rights, let alone special land rights 11 

(Economist 29 June pl 1), even the judicial system which until then had been one of the few 

avenues open for indigenous access into the Canadian State seemed closed. 

The limitations and constraints upon indigenous self government were abundantly visible 

throughout the efforts to ratify the Meech Lake Accord between 1987 and 1990. A three year 

deadline for the provinces was nearing its end in June 1990. New Brunswick, Manitobia, 

Newfoundland, and Labrador were still holding out for protectionary measures regarding 

revenue transfer payments. Quebec, fearing the possible demise of the Accord which offered 

them so much, developed distinct separatist leanings shown in the large degree of support 

given to the pro-separatist Parti Quebecois party. Through the use of a strategically placed 

constitutional conference to coincide with the end of the deadline for ratification and closed 

debates, Prime Minister Mulroney managed to convince every province except New 

Foundland to sign. The previous year a new Premier, Clyde Wells, had been elected in the 

province. As the Meech Lake reached its deadline he withdrew support. However, more 

importantly for indigenous peoples a lone Indian representative in the Manitobia legislature, 

Elijah Harper, used his voting power to singlehandly prevent Manitobia's consent, thereby 

playing a major role in the Accords non-ratification. In fact, Harpers action was a major 

reason why Newfoundland and Clyde Wells finally took the non-ratification action they did 

(Miller 1989 pp30l-303). In Harpers words; 

We blocked the accord because it posed a threat to aboriginal people. Aboriginal 
people have no quarrel with Quebec. But we're a distinct society too, and we've fl!!t 
for many years for the basic rights that Quebec takes for granted, such as participating 
in constitutional talks (Miller 1989 p302). 

The ability of Elijah Harper to block the Accord was seen by indigenous peoples across 

Canada as the realisation that they too were a 'distinct community', with the power to contest 

the legitimacy of the Canadian State in their search for redress over grievances. 
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Indigenous peoples disputed the Meech Lake Accord on four counts: Firstly, the non

recognition of their right to distinct status; the lack of consultation that went into the 

discussions by politicians concerning the direction the Accord should take; the exclusion of 

the Northern Territories where considerable numbers of indigenous peoples lived. 

Furthermore, in these Territories because of indigenous numbers, indigenous self government 

was most likely to occur. Lastly there were concerns over the unclear definitions of terms 

used which meant that the possible outcomes of the Accord were difficult to comprehend 

(Crossly 1992 pp2 l-22). 

A number of these concerns were also shared by the general public outside of Quebec, 

sceptical of the Accord. As a result of the Charter of Rights and Freedoms and the wide 

media attention focused on constitutional issues, the public was less eager to leave politics 

merely in the hands of the 'elites' (see Cairns 1988). The years following Meech Lake 

heralded a more participatory model of democracy whereby people demanded a greater say 

over the direction of policy and its outputs. This populist approach to politics is reflected in 

the rise of parties like the Reform Party which gained considerable electoral support in the 

1993 Federal Election. 

However, as Fleras/Elliott indicate the demise of the Meech Lake Accord was less the result 

of indigenous action than a fundamental split between the notions of multiculturalism and 

biculturalism, (refer to Chapter Two for a definition of these terms). 

The politics of Meech .. pinpointed a fundamental dilemma in the unfolding of Canada's 
drama. Either Canada is organized around the principle of a strong central federalism 
with inclusion of multiculturalism as a cornerstone of society, or Canada is essentially 
a union of two equal nations whose bicultural reality must be fostered and nurtured 
even if special collective measures may be enacted to override the rights of "other 
ethnics" in defence of charter-groups interests (Fl eras/Elliott 1992a p 178). 

The implications of this process, whereby the a transformation of both state and civil society 

was occurring for indigenous peoples, was very apparent in the constitutional developments 

that occurred after 1990. 



POST MEECH LAKE: 

Following the demise of Meech Lake, Quebec's separatist tendencies increased. In an effort 

to prevent Quebec from heading further in this direction a series of constitutional conferences 

in early 1992 developed into the Charlottetown Accord in August 1992. Learning from the 

mistakes of Meech Lake, the negotiating process of the new Accord involved representatives 

from not only the Federal and provincial Governments but also those of the Territories, 

indigenous organizations, and special interest groups like the womens movement. The 

principle issues it dealt with was the position of Quebec; senate reform demanded particularly 

by the Western provinces like Alberta; and indigenous self government (Johnston 1993 p44). 

While the deal offered Quebec less than Meech Lake, and the rest of Canada more through 

the senate reforms and increased public participation in the October 1992 Referendum, a 

majority of the Canadians voted 'no', effectively ending the Charlottetown Accord before it 

even began. Of those indigenous peoples who voted, a substantial majority voted against the 

Accord (Johnston 1993 p43 ). 

There were four reasons for the 'no' vote: Firstly, in the latter stages of the negotiations 

Quebec had been offered a guaranteed 25% of the Federal House of Commons seats without 

any public discussion. This was unacceptable to many provincial politicians scared of losing 

power and the public outside of Quebec (Russell 1993 pp35-36). The second reason concerned 

the reorganisation of 'distinct status' for Quebec and self government for indigenous peoples. 

In the quote above the dichotomy between multiculturalism and biculturalism was explained 

following the failure to implement the Meech Lake Accord. In the Charlottetown Referendum 

the Canadian public indicated that they were not happy with the idea of collective rights for 

. groups unless rights for other ethnic groups were equal in status. Multiculturalism, and those 

rights laid out in the Charter of Rights and Freedoms were paramount. 

The final reason specifically related to indigenous peoples. In the summer of 1990 a series 

of incidents had further exposed the plight of many indigenous peoples. At the Oka reserve 

in Quebec a standoff between militant Mohawk Indians and the Quebec Police, backed by 

army units, resulted in the death of a policeman and the condemnation of provincial and 

Federal relations with Native Indians (Miller 1989 pp303-306). Cuts to education and lack of 
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progress in land claims frustrated many indigenous peoples who perceived that no pragmatic 

policy outputs were occurring as a result of constitutional politics. A debate occurred as a 

result of the split over the theoretical and practicai implementation of self government in the 

talks leading up to the negotiation of the Accord. Consequently, many indigenous peoples felt 

the Accord either offered too little, or that indigenous issues were being compromised by 

being expressed in European terms. Jane Gottfriedson, a leading womens rights advocate for 

indigenous peoples, summarized this conflict when she stated at the time of the 1992 

Referendum: 

The top national organizations are worried about the high-profile, highly funded issues 
of entrenching self-government and economic development. We want to address 
violence, child welfare and other issues we are concerned about and have to live 
with on a daily basis. If we don't take care of these issues now, self government will 
never work (Smith 1993 p232). 

CONCLUSION: 

In conclusion, the struggle by indigenous peoples in Canada throughout the era of 

constitutional politics from 1980 to 1992, illustrates that efforts to incorporate their own belief 

system within the Canadian state were reactive in nature because of the presence of contesting 

issues. These issues revolved around contesting views of federalism and economic policy. 

Additionally, in order to rival issues like Quebec, indigenous organizations and leaders were 

forced to initiate debate by utilising European terms to access the channels of power to 

qualify the justification for this power. 

NEW ZEALAND:INTRODUCI'ION: 

The increasing importance of the Treaty of Waitangi within New Zealand society after 1970 

impacted upon Maori in three ways. Firstly, the idea of a partnership as outlined in notions 

of biculturalism was promoted. The second focus centred on the recognition of Maori as 

tangata whenua, the original inhabitants of Aoteatroa. A third theme combined elements of 

the first two; the retention of Maori land (Munn/Loveridge 1994a p23). 
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Following the election of Fourth Labour Government, in 1984 these three themes emerged as 

the primary focus of Maori efforts to ensure that their rights were being recognized. In an 

effort to implement their economic policy of restructuring, and yet at the same time improve 
I 

their commitment towards the Treaty of Waitangi the New Zealand Government, as Kelsey 

explains, was caught in a contradictory position as one policy clashed with another (see 

Kelsey 1990). The arena in which these conflicting policies encountered the three themes 

outlined above was the principles of the Treaty. The legislative body which had the most 

impact upon the interpretation of these principles was the Waitangi Tribunal, which although 

subject to the control of the New Zealand Government for its authority, showed a willingness 

to understand and interpret claims brought before it in light of Maori concerns. 

WAITANGI TRIBUNAL: 

The Waitangi Tribunal's position in terms of the claims it hears is to; 

decide whether the various acts, policies and omissions by the Crown and its agents 
enumerated ... are inconsistent with the spirit of the Treaty, not just its literal terms 
(Te Roroa 1992 p23). 

The Te Roroa report adds that, when determining Treaty principles, a claim by claim 

approach is used to establish those principles appropriate to the claim in question (Te Roroa 

1992 p23). 

The Tribunal's impact upon the development of the central position of the Treaty in relation 

to Maori affairs cannot be understated. Before what is considered its first 'real' claim, the 1983 

Motunui claim which demonstrated that the treaty was active, the Treaty had often been 

discarded in reference terms such as 'the treaty is a fraud', 'and there is no such thing as a 

partnership only absolute Maori sovereignty'. 

Originally established in 1975 as a symbol of reparative justice, at first the Tribunal could 

only examine events which occurred before 1975. In 1985 as a result of the Treaty of 
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Waitangi Amendment Act, the Tribunal took on the mantle of a commission of inquiry, less 

overtly judicial in its day-to-day functions, devoting more time to consulting with Maori 

claimants (Orange 1987 pp250-25 I). Its brief was also altered to include claims that arose 

prior to 1975. The Tribunal was further altered in 1988, increasing the number of members, 

thereby enabling it to hear more than one claim at a time. 

The Tribunal is occasionally criticised over the time taken to hear claims. Secondly, criticisms 

are directed at its recommendations in that they are either too little or too much depending 

on whether it concerns something being claimed or something under claim. The Ka Awatea 

Report in 1991 was conceived in order to examine Treaty issues and the strategies the 

government intended using to settle claims. In its findings it was critical of the Tribunal's 

resources and staff base, and the manner in which these were utilised (Ogle 1993 pp45-46). 

Another complaint relates to its supposed reactive role, usually to prevent the sale of state 

assets (Kelsey 1993 p4 l ). 

Despite the complaints levelled, the Tribunal has focused attention on treaty issues through 

the detailed research of claims. Additionally, it has sought to interpret the Treaty and its 

principles in a proactive manner taking account of the spirit of the Treaty. James argues that 

the Tribunal findings produced a number of notable developments beyond merely 

recommending settlements for claims. These briefly were: to alter the judicial view of the 

treaty; to create the notion among Maori that they had an equal right to power and resources 

through tino rangatirantanga; the strengthening of esteem among Maori; non-Maori began to 

take notice of treaty issues either in an anti or positive manner; a reanalysis of the history 

relating to the Treaty occurred; and finally, the raising of position of the Treaty from merely 

a 'historical novelty' to constitutional status (James 1992 ppl28-130). 

THE PRINCIPLES: 

The pnmary way 111 which the Waitangi Tribunal has assisted Maori and challenged the 

legitimacy of the New Zealand state has been by indicating a willingness to adapt to different 

circumstances and interpret the Treaty in terms of both its literal meaning and its principles. 

In the Muriwhenua Report (1988) it suggests that the "principles of the Treaty enable the 
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Tribunal to take a broad approach to achieve a practical resultu (Muriwhenua 1988 p213). 

Consequently, the Tribunal made submissions in its Te Reo Maori report about the use of 

broadcasting frequencies for Maori (Muriwhenua 1988 p212). 

While the Tribunal works on a claim-by-claim basis, Renwick identifies seven core. Treaty 

principles. 

TABLE ONE: PRINCIPLES OF THE TREATY OF WAITANGJ. 

1) A principle of protection, as provided for in article two of the Treaty. This principle has 
proven to be the basis for nearly every claim heard by the Tribunal. 

2) Mutual obligation. As Renwick observes the Treaty acted as "the foundation for a 
developing social contract "(1990 p29). 

3) Mutual benefit, (see Muriwhenua Report 1988 ppl94-l95). 

4) The fourth principle is also summarized in the Muriwhenua Report (p 195), that of options. 
Maori should be at liberty to choose either to assimilate into a European way of life or to 
practice custof!lary rights. 

5) The fifth principle relates to the spirit of the Treaty, warning against interpretation on a 
purely literal basis. 

6) The sixth principle concerns itself with the tribal right of tino rangatiratanga or self 
management. 

7) The principle of the Crown's authority to govern as expressed in the first article of the 
Treaty. This principle and the one of protection demonstrate that the Crown has a fiduciary 
obligation towards Maori (Renwick 1990 pp28-3 l ). 

As McHugh argues, the difficulty in interpreting the Treaty of Waitangi lies in finding out 

what exactly was ceded by Maori at its signing. Kawanatanga was used by the British to 
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indicate sovereignty but through transliteration the true meaning of this word was displaced 

resulting in Maori demanding that their rangatiratanga or customary authority remained intact 

(McHugh 1991 p3). As a consequence of difficulties in applying a purely literal interpretation 

to the Treaty, such as the varying definitions of rangatiratanga, various principles have been 

derived in order to take account of the spirit of the Treaty (McHugh 1991 p4). 

By 1986 the New Zealand Government was steadily advancing towards the implementation 

of its restructuring program, designed to devolve resources through the sale of state-owned 

assets. Many of these assets, notably forests and mineral resources, impacted upon land 

claimed by Maori. To achieve this policy of restructuring, the State-Owned Enterprises Bill 

was introduced into Parliament in l 986. The Bill however made only passing reference to 

Maori interests. As the Bill would have had major repercussions upon claims before the 

Tribunal, as only state-owned assets could be returned to Maori not private property, the 

Tribunal submitted a report advising the government to reframe the Bill to accommodate the 

Treaty of Waitangi (Ogle 1993 pl3). 

In response, the Government reframed the Bill to include two new sections: Section 27 

alluded to the manner in which the Government would ensure any transferred land in dispute 

would be returned upon recommendation from the Waitangi Tribunal. However, this section 

applied only to those claims lodged with the Tribunal before 18 December 1986. This meant 

some thirty six claims were not covered by section 27's terms. The second section, section 

9, declared that "nothing in the act permitted the Crown 1to act in a manner that is 

inconsistent with the principles of the Treaty of Waitangi 111 (McHugh 1991 p249). 

The New Zealand Maori Council argued that section 27 was inconsistent with section 9, as 

the inability of section 27 to cover claims after 18 December mitigated against the principles 

of the Treaty. As a result, the Maori Council applied to the Court of Appeal to ensure section 

27 could only operate as long as it remained subordinate to the terms of section 9. The Court 

of Appeal agreed and stated that until the Government· ensured that adequate protective 

measures were in place, no further sales of state-owned assets should take place (McHugh 

1991 p249: Ogle 1993 pl3-15). 
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The importance of the findings of the Court of Appeal lay in that the court demonstrated that 

there was a partnership between Maori and the Crown. With this partnership came an 

obligation on the part of the Crown, as represented by the New Zealand Government, to 

protect the interests of Maori and to consult with them in matters concerning the Treaty of 

Waitangi. 

As a result of the Court of Appeal's findings, the Government was faced with the task of 

finding a way of continuing with it's proposed policy of selling off state-owned assets, while 

at the same time ensuring it adhered to the treaty principles outlined by the Court. In 1987 

the Treaty of Waitangi (State Enterprises) Act (SOE Act) was passed. The Act allowed for 

the transfer of assets to State-Owned Enterprises with the caveat that the Waitangi Tribunal 

had the power to investigate claims which included land that encompassed these assets. If the 

tribunal found in favour of the claimants the Government would pay compensation to the new 

owners of the assets (Ogle 1993 p 15). 

In the next two years, as the Government's restructuring and privatisation policies increased 

in momentum, a number of challenges against the sale of state-owned assets were attempted 

by Maori using the Court of Appeal's findings and the Treaty of Waitangi Act (1987) as their 

basis. In 1988 the Maori people of Taranaki attempted to apply to the High Court for an 

injunction against the sale of PetroCorp. However, this was denied on the basis PetroCorp was 

no longer subject to the State-Owned Enterprises Act. In a second case, the Tainui people of 

the Waikato were more successful in their efforts to terminate the transfer of Crown 

ownership of coal to Coal Corp (McHugh 1991 p250: Ogle 1991 p 19). In the final claim, the 

New Zealand Maori Council sought to stop the sale of state forestry resources. Although the 

Court of Appeal found no reason why the sale should not proceed in regard to the State

Owned Enterprises Act, the Court indicated that, 

it would be inconsistent with the principles qf the Treaty to reach a decision as to 
whether there should be a general sale without consultation (Ogle 1993 p20). 

The other major resource that found itself affected in the wake of the Court of Appeals 

rulings and the SOE Act in 1987, was the fishing industry. To prevent the Ministry of 
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Fisheries and Agriculture from carrying out its quota management system, which many Maori 

felt impacted against them, the New Zealand Maori Council went to the High Court seeking 

a stop on the 1987-1988 quota system. The Government's response; the Maori Fisheries Biii 

(1988) was met with derision from all sides; Maori and the commercial fishing industry. The 

Bill was seen by Maori as merely sidestepping the issue of protection and mutual benefit 

which the Tribunal had outlined in its Muriwhenua Report. Faced once again with possible 

court action, the Government re-negotiated the Bill employing a considerable amount of 

consultation with Maori fishery interests. The resulting legislation was the 1989 Maori 

Fisheries Act (Renwick 1990 pp62-73). The Act contains the following preamble; 

to make better provision for the recognition of Maori fishing rights secured by the 
Treaty of Waitangi; and to facilitate the entry of Maori into, and the development by 
Maori of, the business and activity of fishing (Renwick 1990 p69). 

The efforts to enforce the principles of the Treaty post 1987 were ad hoc in direction as 

illustrated by the SOE Act (1987), designed to surmount the problem of transferring state

owned assets. During the latter part of the 1980s, there were also problems associated with 

the implementation of the recommendations of the Waitangi Tribunal, (see Environmental 

Management and the principles of the Treaty of Waitangi (1988)). The Government did, in 

1989, produce a document entitled Principles for Crown Action on the Treaty of Waitangi as 

a guide to departments on Treaty matters. The aim being for governmental departments to 

consult with Maori in matters that concerned them. The principles were 

1) The kawanatanga principle: The principle of government 

2) The rangatiratanga principle: The principle of self management 

3) The principle of equality 

4) The principle of co-operation 

5) The principle of redress 

(Renwick 1990 pp 128-129). 

Associated with the increased emphasis on the Treaty a number of Acts made direct reference 

to the Treaty: The Maori Fisheries Act (1989) for example. The Resource Management Act 
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is perhaps the leading example of a legislative device that demands recognition of Maori 

values. 

THE CONSEQUENCES OF THE LEGAL CHALLENGE; POST 1987. 

The Court of Appeal's findings in the Maori Council (I 987) case should not be underrated. 

As enumerated in previous chapters, the judicial system plays an important part in the 

continued maintenance and reproduction of legitimacy in the liberal-democratic state by 

validating the exercise of established rules of power. It derives its authority from the notion 

of sovereignty. However, as Beetham argues; 

Sovereignty thus represents at once a condition of power and of vulnerability: of 
power, because the state is independent of any higher authority in the legal control 
over its own domain; of vulnerability, because there is no superior legal authority to 
which it can appeal to confirm its own legitimacy, and to enforce its own rules. 
(Beetham 1991 p 122). 

The manner in which the principles of the Treaty of Waitangi have been interpreted, post 

1987, clearly illustrates this duality. The sovereignty of the state has been confirmed as the 

authority from which power is devolved, however at the same time, the obligations the New 

Zealand state must fulfil towards Maori as a result of the principles, would seem to indicate 

that there are limits upon the use of this power. 

By utilising the legal system, to ensure that their rights under the Treaty of Waitangi were 

recognized, Maori challenged the New Zealand state's justification for using its power. The 

legal challenge was not confined to statutes or legislation. In 

the Te Weehi v Regional Fisheries Officer(l 986) case, the Court found in favour of the 

defendant, a Maori convicted under fishery regulations, on the basis that the common law 

rights towards the fishery resources had not been extinguished by legislation. This effectively 

overturned the previous doctrine of aboriginal title as laid out in the Wi Parata v The Bishop 

ofWellington(l877) decision (McHugh 1991 ppl30-l32). Like the Court of Appeal's decision 

in the Maori Council case (1987), the Te Weehi case indicated that the New Zealand 
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Government was in the predicament of facing the possibility of the courts intervening to force 

them to acknowledge rights for Maori which it had thought it already possessed (Sharp 1990 

p83). Additionally, it meant the Government was now being faced with a legal challenge from 

two different areas of law; legislative change brought about by the principles of the Treaty; 

· and the doctrine of common law. While the Treaty approach seems to still reign supreme, 

common law may hold the greatest threat to the legitimacy of the state. As McHugh observes; 

The irony of the rule of Parliamentary supremacy is that 
Parliament is supreme only because the common law recognizes it as such (McHugh 
1991 pl2). 

The Waitangi Tribunal was in a position of increasing importance following the events of 

1987. Suddenly, the principles of the Treaty had developed into what appeared to be a major 

stumbling block for the implementation of the Government's policies. What had been, to a 

degree, mere rhetoric more often invoked than actually enacted, had become an important part 

of economic and political policy. The Tribunal was the only body that had undertaken to 

examine the Treaty with regard to consultation with Maori. As Sharp suggests, through its 

involvement in the Muriwhenua Report on Maori Fishery resources, the Tribunal was the sole 

source of knowledge the Government could turn to in its efforts to implement its fisheries 

policy in 1987-1989 (Sharp 1990 p84). 

Yet, despite the victories gained by Maori in the legal environment, the doctrine of 

sovereignty remained, if tarnished, still the foundation upon which power within the New 

Zealand state was distributed. The President of the Court of Appeal, Robin Cook in the Maori 

Council (1987) case; 

argued the Government to be as much empowered as limited by the fact of the Treaty 
partnership, because to 'try to shackle the government unreasonably would .. be 
inconsistent with the principles of the Treaty' (Sharp 1990 p274). 

The Treaty partnership was a partnership between the New Zealand State and Maori. Without 

sovereignty and a belief in the legal system, there could be no partnership and therefore no 

obligations under the Treaty as there would be no state. What the debate over the principles 
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of the Treaty of Waitangi essentially did was to bring into focus ideas about sovereignty 

which the liberal-democratic state had merely assumed previously. 

Various theorists have indicated that the modern liberal-democratic state is incapable of 

performing its functions associated with the capitalist economy. The idea is that there is a 

"fundamental contradiction" between the way in which capital is obtained and the social 

processes within society. The problem of class for example (Beetham 1991 pp 165-166). As 

these theorists observe; 

This contradiction is not resolved by state intervention to deal with its consequences, 
but is simply displaced onto the state itself, where it manifests itself as incompatible 
steering objectives, fiscal crisis and legitimacy deficit (Beetham 1991 pl66). 

However Beetham makes an important point when he argues that such claims are somewhat 

exaggerated. Beetham uses the example of the election of various Governments in a number 

of Western liberal-democratic states which possess right-wing economic philosophies, such 

as Britain, to illustrate how the state is capable of absorbing varying economic or political· 

policies. The legal and electoral systems which reside upon the doctrine of popular 

sovereignty; "serve to blunt the contradictory tendencies of the capitalist political economy 

by extending their effects over ti me" (Beetham 1991 p 170). 

A government to succeed in a liberal-democratic state needs to be able to justify where its 

authority to allocate power and resources is derived, and to furthermore, justify its 

performance (Beetham 1991 pp 13 6-13 7). What the developments post 1987 illustrate is that 

the New Zealand Government was able to carry out both of these functions if not overly 

convincingly, at least in a manner that portrayed how the liberal-democratic state is capable 

of absorbing challenges upon its legitimacy. 

The sovereignty of the state was confirmed in the legal environment. More importantly, the 

way in which Maori referred their grievances to the courts and Waitangi Tribunal legitimated 

these bodies as decision-making arenas, validating their findings. Secondly, the efforts to 

incorporate the principles of the Treaty, even if somewhat ad hoc, were in line with the 
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demands of Maori, and matched the Labour Governments's policy manifesto. The manner in 

which these principles were implemented still allowed the restructuring of the state to proceed 

and corresponded with the social attitudes of distributive justice inherent in society. 

Following the election of a National Government in 1990, the devolution program associated 

with Maori development was realigned. The Runanga Iwi Bill was revoked and instead of 

Manatu Maori a new policy department, Te Puni Kokiri emerged. Its brief is to advise the 

government on policy matters relating to Maori and to oversee other governmental 

departments who have a responsibility towards Maori; the Housing Corporation for example. 

It also initiates a variety of projects designed to make Maori less dependant on the state 

(Munn/Loveridge 1994b p3 l ). 

Since 1990, the Waitangi Tribunal has not been as active in releasing reports as it has been 

during the late 1980s. The ability of iwi to enter into direct negotiations with the Government 

has resulted in the settlement of some claims, with a variety still pending or recently settled, 

such as the Tainui claim settled in December 1994. 

CON CLllS ION: 

With Maori claiming rights under the Treaty of Waitangi, the New Zealand Government, and 

through it the New Zealand State structure, was faced with significant problems in it's efforts 

to implement the restructuring program through the latter part of the 1980s. Helping the Maori 

challenge was the judicial system which forced the state to reexamine the manner in which 

it administered its policies to ensure the principles of the Treaty were taken into account. At 

the heart of this debate was the notion of a partnership between the Crown and the Maori 

which, while not a principle itself, formed the basis upon which the key components of the 

principles of the Treaty were derived. This partnership charged that the Crown had failed to 

fulfil its obligations under the Treaty of Waitangi. It therefore had responsibility to meet the 

needs of Maori taking into account the current perspectives and situations they faced. 

However, the New Zealand state showed its ability to withstand the challenge to its legitimacy 

through the routinisation of the Treaty principles. Like the indigenous people of Canada, as 
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. seen in their efforts to achieve self government, the problem remains one of two different 

belief systems clashing, with both demanding the right of definition. Renwick observes how 

problems arose because of the manner in which the New Zealand Government chose to 

interpret tino rangatiratanga, which was more a matter of devolution than a sharing of power 

(Renwick 1990 p 130). In a similar fashion to Canada there was also the matter of equality. 

Unlike the 'distinct status' claimed by Maori, the idea of one law remained paramount, as was 

emphasised in the Maori Council (1987) case. Indigenous rights were contingent upon not 

interfering with individual rights. 

Maori achieved a number of important changes during the 1980s. The issue of partnership and 

the Treaty principles have established their society as something that the New Zealand State 

must take account of or risk generating considerable dissatisfaction and the possible wrath of 

the judiciary. However the sovereignty of the state has emerged in a strong position and the 

fervour provoked over the Waitangi Tribunal's recommendations regarding private land in the 

Te Roroa (1992) report demonstrate that the tenets of liberal-democracy remained firmly 

entrenched as the foundations upon which the New Zealand State and society stands. 

The next chapter evaluates the Community-Based Self-Government program in Canada and 

the Te Ture Whenua Act in New Zealand which serve to illustrate a possible direction the 

incorporation of indigenous rights within the liberal-democratic state may take. 
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INTRODUCTION: 

Although this chapter is predominantly descriptive, its intention is to outline a number of 

points which provide empirical support for the theoretical ideas raised in the first part of this 

study. Self-government has been at the forefront of indigenous efforts in Canada to gain 

recognition of their rights. The efforts to implement a self-government program for indigenous 

people by the Federal Government in Canada is examined. In New Zealand, where both Maori 

and European live in a closer geographical proximity compared to Canada, actual territorial 

self government is less an option. Instead, Maori have sought to acquire resources which 

enable themselves to be less dependant on the New Zealand state for support. Part of this 

process has revolved around the preservation, and maintenance of what little Maori land still 

remains. In 1993 the Te Ture Whenua Act dealing with Maori freehold land was passed. The 

Act forms the focus for the discussion on New Zealand that follows. 

CANADA: COMMUNITY-BASED SELF-GOVERNMENT;(CBSG) 

During the period 1982 to 1987 it was clear that measures were required to alleviate the 

economic plight of indigenous people. The Nielsen Report (1985) recommended the 

devolution of Federal programs to indigenous groups after concluding that the DIAND bore 

considerable responsibility for the dependency relationship many indigenous people found 

themselves in. It was met with outcry from indigenous organizations who felt the Report was 

doing little more than relieving the Federal government of its fiduciary responsibilities 

towards indigenous people. In addition, the proposition whereby the delivery of services to 

indigenous people would be devolved to provincial governments, who had shown scant regard 

for aboriginal rights in the past, was treated with the same disdain as the White Paper (1969) 

(see Martin 1989: Crossley 1992 pp26-27). 

As a result of the failure of the Nielsen Report, and in light of demands by indigenous groups 

for self government and the Federal Government's desire to devolve its role in indigenous 
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matters, the Community-Based Self-Government policy was initiated in 1986 (Ponting 1990 

p433). 

Self government had emerged as the maJor indigenous issue following the initial First 

Minister Conference on indigenous matters in 1983. In that year a special committee of the 

Canadian House of Commons released its report on indigenous self-government; The Penner 

Report. The Report recommended that the Federal Government recognise the inherent right 

of self-government for Canada's Indian peoples (see Special Parliamentary Report 1989). 

The Report's findings pointed towards three possible self government options: Firstly, 

constitutional change; secondly agreements between individual tribal groups and the Federal 

Government; and thirdly legislative change. The first option was considered the most viable 

by the Penner Committee as it was felt the other options only scratched the surface of the 

problem of implementing indigenous self government. While the committee only had 

recommendatory powers, like the Waitangi Tribunal it's findings were radically different to 

that of the status quo. Furthermore, the members of the committee came from all the major 

political parties within the Federal Government. By the time of the second First Minister 

Conference in 1984, indigenous self government was not only a crucial component of 

indigenous struggle, it was also an accepted if not yet fully agreed upon, item in the Canadian 

constitutional agenda. 

Ensuing from the reports findings was the introduction of Bill C-52 in 1984 which dealt with 

indigenous self government. Unfortunately, due to defining difficulties and the election of a 

new Federal Government in late 1984, the Bill did not proceed beyond committee stages. 

The CBSG policy represented the Federal Government's response to this continuing question 

of self government and the problem of a department which seemed unable to carry out its 

policy directives; the DIAND. The brief of the program was to initiate forms of self 

government deemed appropriate to specific areas, and to consult with the local people and 

provincial authorities regarding the best possible solution. 
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The most notable example of the CBSG in practice is the Schelet Band in British Columbia. 

In 1986, after lengthy consultation between the Provincial and Federal Governments and the 

band members, the Schelet Indian Band Self-Government Act was passed. Its objective was 

to; 

enable the Schelet Indian Band to exercise and maintain self-government on Schelet 
lands, and to obtain control over and the administration of the resources and services 
available to its members (Taylor/Paget 1989 p3 l 2). 

The Act empowers the band to act in a position allied to the middle ground between 

municipal and provincial power. While able to legislate in respect to their own lands, they are 

still liable to the control of Federal law. As Taylor/Paget observe, the Act provides the band 

with a uniquely tailored form of legislated self-government that provides almost complete 

independence in regard to political, fiscal, and administrative controls, as well as freedom 

from the Federal control imposed on status Indians through the Indian Act (Taylor/Paget 1989 

pp340-34 l ). 

Despite its success, other indigenous groups were unhappy; inferring the Act failed to deliver 

the express wishes of indigenous people indicated throughout the constitutional process 

leading up to and after Meech Lake. The entrenchment of the unilateral right of inherent self 

government for indigenous people. A second criticism concerned the Federal Government's 

continued degree of power in relation to sources of authority. As Taylor/Paget argue, the 

second criticism is not really relevant. They state the test of any self-government program is 

whether it caters for the specific needs of the community which the Schelet Act does 

(Taylor/Paget 1989 p34l). 

CURRENT PERSPECTIVES: 

As seen in the previous chapter, self government issues dominated indigenous constitutional 

policies until after the Charlettown Accord referendum. Following the rejection of the Accord, 

in the 1992 referendum, there has been little movement concerning the entrenchment of self-
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government as a practice covering all of Canada. Instead, the Federal government has sought 

to implement policies in line with the CBSG policy. 

Nonetheless, the Federal Government's policies do appear to have altered from pre-Meech 

Lake days. In what appears to be a paradigm shift, the inherent right of self-government has 

now been recognized by the Federal Government. This was brought about partly by the 

election of a government whose philosophy is less centralized then that of the previous 

Progressive Conservative Party. More importantly, the change away from elite politics towards 

participatory democracy and multiculturalism in the post Meech Lake era, has made 

indigenous self government an option the wider Canadian society are less opposed to. This 

inherent right is based on the idea that it is an existing right in accordance with section 35 

of the Constitution Act ( 1982) (DIA ND 1994 May 17). 

Currently, self-government for indigenous people seems to be progressing in line with the 

outlines of the 1986 CBSG program, with the added protection that self government is now 

an inherent right. While only acknowledged as an existing right, which limits the possible 

approaches taken, the word inherent is significant in that it now enables the judicial system 

to force the negotiation of self government programs. As a result of the possible negative 

effects of legal action, provincial governments have undertaken various negotiating schemes 

to satisfy indigenous claims. 

Additionally parallel initiatives occurred which work to encourage forms of self government. 

While based in specific provinces they involve considerable input from the Federal level of 

government. The British Columbian Treaty Commission was established in 1993, following 

a intensive consultation process between indigenous groups and the Provincial and Federal 

Governments (DIANO 15 April 1993). In the North West Territory the 1993 Nunavut Land 

Claim established a legislative assembly for the indigenous people of this region similar to 

that of a territorial government (Transition July 1993 pl). 

These settlements dealt mainly with those indigenous people living in remote areas or reserves 

where there is little pressure from the outside population. This approach fails to take into 

account the problem of those indigenous people living off reserves, notably those in large 
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urban areas. As in New Zealand, there is often no clear indication of the band or status of the 

indigenous population in urban areas. It is a futile exercise to expect the local band to create 

self-government programs for all these people due to the enormous differences in customs and 

beliefs between the local indigenous people. 

Self-government for indigenous people in Canada woul~ appear to exist largely upon the 

current position and attitudes of the Federal and provincial governments. 

MAORI LAND: 

Land is the basis of Maori society. The loss of land means the destruction of cultural identity 

(see Chapter One). This refers not only to the actual disposition of land, but also to the loss 

of traditions of land usage; for example, the collection of mahinga kai. The symbiotic 

relationship between Maori beliefs and land meant that policies of land development initiated 

by the New Zealand State in relation to Maori land, have often hastened integration or 

assimilation into the European culture. The major thrust behind Maori activism has therefore 

been the retention of their lands. To this end the Maori Land March took place in 1975, under 

the direction of older leaders like Dame Whina Cooper and young university educated Maori 

from groups like Nga Tamatoa (Orange 1987 pp245-246). Subsequent developments, which 

have caught the attention of both Maori and European society, have generally related to land 

and related issues; the Waitangi Tribunal for example. 

In 1993 the Te Ture Whenua Act was passed. Its directives related to the 1.27 million 

hectares of Maori freehold land (Te Puni Kokiri 1993a p9). The Act is founded on the 

following principles; 

I) It recognizes that land is a taonga tuku iho of special significance to Maori. 

2) It promotes the retention of that land in the hands of its owners, their whanau and hapu. 

3) Facilitates the occupation, development, and utilisation of that land for the benefit of its 
owners and their descendants (Te Puni Kokori 1993a p9). 
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The purpose of the Te Ture Whenua Act is to ensure Maori retain control of their lands while 

also ensuring that "its owners are able to operate in a modern commercial environment" 

(Munn/Loveridge 1994b p33). 

Before 1970, Maori land was becoming increasing marginalised as a direct result of the 

governments desire to boost the production capabilities of arable land. Maori land was no 

longer perceived as merely being the preserve of the local community, it was now an 

important part of national economic planning. Consequently, legislation like the Maori Affairs 

Amendment Act ( 1967) were passed to loosen the grip of Maori ownership. A drastic 

reduction in the rural population of Maori following the Second World War, and problems 

in securing adequate finance also hampered Maori land development. Following the Hunn 

( 1961) and Prichard-Waetford Reports ( 1965), the 1967 Act further indicated to Maori that 

their values were not considered important. The Hunn Report illustrated this by referring to 

Maori culture as quaint objects to be preserved but not necessarily retained as anything more 

than cultural antiquities (Butterworth 1988 pp 16-17). 

Anger over the lack of consultation and paternalistic attitudes of governmental officials and 

departments, resulted in renewed Maori activism; such as the 1975 Maori Land March. While 

the 1967 Act was subsequently amended in 1974 by the Labour Government, Maori land 

development was being conducted on an ad hoc basis. It lacked a coordinated approach which 

emphasised Maori beliefs of land usage. 

In 1978 the Maori Affairs Bill was introduced into Parliament. However, following a 

submission from the New Zealand Maori Council, the Bill was withdrawn awaiting further 

consultation. After a lengthy 15 year wait, the Bill finally made it back to Parliament as the 

Te Ture Whenua Maori Act. The completed legislation is far more responsive to Maori needs 

and involved a national consultation process that set about the task of putting Maori concerns 

ahead of European economic philosophies. 

A notable feature of the Act is its transformation of the role of the Maori Land Court. 

Established in 1862, the Court had a devastating effect upon Maori land ownership as it set 

about establishing the notion of individual title to loosen the grip of communal ownership. 
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With the loss of communal ownership traditional systems of control and decision-making were 

increasingly marginalised (Munn/Loveridge 1994b pl2). By the following century, the Court 

had changed its focus as it became more responsive to Maori needs. However, with the advent 

of the Te Ture Whenua Act, the Court's primary function was now to; 

promote and assist the retention of Maori land by its owners, and the effective use, 
management and development of that land by its owners (Te Puni Ko kiri 1993a p I 0). 

The consultation process involving Maori land is more responsive to, firstly the Maori belief 

system of communal actions, and secondly, to the modern needs of Maori; the initiation of 

a economic program that seeks to restore their tino rangatiratanga. 

In line with the idea of consultation Te Puni Kokiri, the Ministry of Maori Development, 

undertook an intensive information campaign. The campaign utilised regional huis, press 

releases, briefing huis for those public servants involved in administrating the Act, and the 

distribution of an information kit to interested people and groups (Te Puni Kokiri 19946 pp9-

l O). 

DISCUSSION: NEW ZEALAND AND CANADA COMPARED. 

Renwick argues that the concept of consultation lies at the heart of the debate over 

decentralization (Renwick 1990 p I 04). This becomes apparent when examining the situation 

of the devolution of service delivery and resource allocation outlined in the CBSG policy and 

the efforts to strengthen Maori land ownership structures through the Te Ture Whenua Maori 

Act (1993). 

Through the discussion in Chapter Two, it was revealed that indigenous people in Canada and 

New Zealand have primarily mobilised against a position of powerlessness expressed by the 

state and structural devices, such as the DIAND and Maori Land Courts. This position has 

been caused by the imposition of a different belief system that structures socio-economic and 

political; individualism. In the first chapter of this study it was stated that the legitimate basis 

for the dominant, subordinate relationship that occurs as a result of this clash is maintained 
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and reproduced by a series of indirect processes of the system itself. This is opposed to a 

suggestion that the legitimacy for the system is merely produced overtly by means of a 

dominant ideology. 

To challenge the system and reduce the subordinate status indigenous people in New Zealand 

and Canada find themselves in, they need to challenge the legitimacy of the state. 

Consequently, they need to challenge the processes that construct this legitimacy. Consultation 

is a means by which indigenous people may access the liberal-democratic systems channels 

of decision making, introducing their own notions of justice and rights. 

CONSULTATION: 

Consultation is defined by Jones as; 

an activity where one party seeks information from others by genuinely enquiring, 
accurately recording, objectively considering and weighing up the information in the 
decision making process (Jones l 992 p 1 ). 

Jones adds that consultation between Maori and statutory authorities requires adequate 

information in order to properly define and clarify issues. Thereby reducing the possibility of 

conflict through misunderstanding (Jones 1992 p9). The term used to describe the process of 

consultation with Maori is whakawhitnga whakaaro. It involves a reciprocal process of 

interaction. Views which are not consistent with ones own should still be accepted in order 

to facilitate a better understanding of the issues under discussion. 

Te Puni Kokiri in its publication, A Guide for Departments on Consultation with Iwi, argues 

that the following are essential components of successful consultation. 

1) Clarification of purpose. 
2) Sufficient preparation and lead-in time. 
3) Sufficient time for debate. 
4) Opportunity to participate for all those with an interest. 
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5) It must be a 'genuine' consultation. 
6) There must be post-hui evaluation or feedback. 
7) A transparent process (see Te Puni Kokiri 19936 pp7-l l). 

Te Puni Kokiri also makes a cautionary note. Consultation must be concerned with important 

issues to maximise the use of iwi resources and to ensure that consultation is not merely 11 a 

substitute for thought and commitment" (Te Puni Ko kiri 1993b p 11 ). Additionally, the people 

involved in the consultation process should be equal in status, so that the consultation is 

meaningful and not simply window-dressing. The First Minister Conferences on indigenous 

matters in the mid-l 980s illustrates this idea, refer to the previous chapter. 

Along these lines, in an exploratory paper to the Maori Congress, the following relationship 

was suggested between the Crown and the Congress. In this way, the Congress defines its 

boundaries for consultation and was not designated a position by the state. Consultation would 

occur on a reciprocal level. 

Crown ................. Congress 
Governor-General ...... Congress Presidents 
Parliament.. .......... Full Congress 
Cabinet. .............. Congress Executive 
Ministers ............. Congress Officers 
Chief Executives and 
Permanent Heads ....... Committee Convenors 

(Cox 1993 ppl7l-l72). 

By the 1980s, consultation between indigenous people in New Zealand and Canada was 

increasing as the devolution of those state agencies dealing with indigenous people expanded, 

and as the state was forced by the courts to consider indigenous claims. 

While the New Zealand Court of Appeal did not find consultation to be a principle under the 

Treaty of Waitangi, it was conceived as being a duty of the Crown arising from its fiduciary 

responsibility, and the principles of protection and mutual benefit. The Muriwhenua (1988) 

Report notes in light of the Maori Council (1987) case: 
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Arising out of the partnership and the fiduciary responsibilities to protect Maori 
interests, .. is an emphasis in each of the judgements on the reciprocal obligations of 
the parties to act towards each other with reasonableness and the upmost of good faith 
(Muriwhenua 1988 pl93). 

Cabinet Ministers have an obligation to consult with Maori on matters which concern them. 

The Cabinet Office manual states departments must "draw attention to any aspects that have 

implications for, or may be affected by, the Treaty (Te Puni Kokiri 1993b p6). 

In Canada a similar fiduciary duty has been established by the courts; the Guerin and Sparrow 

cases and, in legislation, the BNA Act (1867), section 94, and the Constitution Act (1982), 

section 35 (see Chapter Three). 

Consultation is a process whereby indigenous beliefs can be given expression within the 

liberal-democratic state. This process must take into account the needs of the community it 

intends to serve. The consultation between the British Columbia Government and the First 

Nations Assembly in relation to the Treaty Commission, reflects shared concerns about the 

need to formulate flexible guidelines for self-government and how to allocate resources. An 

earlier example of consultation working to incorporate indigenous beliefs is the Schelet Band 

Act (1986). At the higher level, the First Minister Conferences of the mid-l 980s, and the talks 

leading up to the Charlottown Accord, illustrate indigenous input into the formulation of self

government. 

Within New Zealand the work of the New Zealand Maori Council in submitting its 1983 

Kaupapa in relation to the Te Ture Whenua Act; the 1984 Hui Taunata (see Tu Tangata June 

1985); Waitangi Tribunal Reports; and the hui on electoral representation in 1992, all 

illustrate the potential use of consultation within the decision-making arena of the New 

Zealand State. 

What the consultation process, as seen in the CBSG program, and realignment of Maori Land 

ownership suggests is that the justifications for the rules of power within New Zealand and 

Canada are evolving into what Beetham refers to as a "mixed system of political authority" 



153 

(1990 ppl29-130). The popular sovereignty that the legitimacy of the New Zealand and 

Canadian states rests on is qualified by the belief system of indigenous people. 

However, this consultative process is by no means completed nor are the decision making 

channels fully responsive to indigenous needs. The continued ad hoc approach shown by the 

respective Governments of New Zealand and Canada has resulted in continual dissatisfaction 

with both the policy-making processes and the eventual outcomes of the process. This was 

reflected in the Report of the Iwi Transition Agency Working Group (1990). Its findings on 

the Runanaga Iwi Bill, Local Government Amendment (No 8) Bill, and the Resource 

Management Bill found that all Bills breached the guarantees of mutual benefit and 

partnership outlined in the Treaty of Waitangi. The Report notes that the definition of iwi in 

the Runanga Iwi Bill is static and rigid and controlled by outside groups, thereby limiting the 

iwi able to partake of the scheme (1990 pl2). Throughout its report, the Working Group takes 

issue over the inappropriate consultation role Maori are asked to undertake in relation to these 

Bills, due to the non-recognition of tino rangitirantanga. In addition, both the Resource 

Management and Local Government Bills make only passing reference to the Treaty and fail 

to consult Maori, except in a subordinate role ( 1990 p35:p45). 

In Canada, the continual need for a reactive approach towards consultation between 

indigenous people and the Federal and Provincial Governments, as expressed in the discussion 

over the Meech Lake Accord, appears to indicate that the values of indigenous people are still 

considered secondary to those of liberal-democracy and the underlying concerns about 

maintaining the Federal and provincial relationship. In the guidelines set down by the Federal 

Government to establish CBSG, a series of written and non-written constraints limited the 

ability of indigenous people to self-define their rights and governing structures. Consultation 

is conducted in accordance with rules devised by the liberal-democratic state. 

These examples seem to suggest that when there are problems in aligning beliefs with the 

regulatory rules of power within society, the source of the discrepancy can be traced to 

problems in introducing "new rules of power in a context were appropriate beliefs are lacking" 

(Beetham 1990 p75). Unless the belief systems of indigenous people within Canada and New 

Zealand form the basis for the means of defining and clarifying those issues which concern 



154 

the transfer of power and resource allocation, the ability of indigenous people to qualify the 

legitimacy of the liberal-democratic state is severely reduced. 

Long, in an article examining the political revitalization within Native Indian societies, 

evaluates the way in which the DIANO imposition of Band Councils through the Indian Act 

sought to institutionalize indigenous government. The Councils initially had two goals; to 

eliminate traditional practices of governance, and, secondly, to assimilate Indians into 

European political culture (Long 1990 p753). While over time the Councils have not been 

overly effective in reducing the input of indigenous traditions and beliefs, indigenous leaders 

feel they are inappropriate to meet the current socio-economic problems being faced by Indian 

people. These leaders contend that; 

internal governing authority rooted in Indian customs and reflecting traditional 
practices is needed to reverse the massive failures of federal Indian policies. At the 
same time,such governments would become responsive and accountable to the people 
they are supposed to represent (Long 1990 p754). 

In a conclusion to the article, Long evaluates possible solutions for initiating self-government. 

The most suitable in his opinion involves a process of blending current structures with 

traditional practices. Native Indian communities will have to redesign present systems of 

decision making to incorporate their belief systems. Additionally, the Canadian State has to 

involve itself in a consultative and negotiating position which does not attempt to impose its 

own beliefs. To this end, adequate resources are required by Native Indians to ensure their 

independence from external sources when undertaking the creation of meaningful decision 

making frameworks, to define and clarify what requirements are needed in order to alter the 

system. 

Similarly in New Zealand, efforts to find answers to the problems faced by Maori have often 

been met with criticism. This is due to the fact that the underlying reasons have often merely 

been designed to incorporate Maori interests within the state, without acknowledging the need 

for Maori to define their own solutions. Sharp argues that the Fourth Labour Governments 

attempts to initiate Maori policy, 
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failed in so far as it was designed to solve the Maori problem by routm1zmg its 
elements in administrative institutions or to make them justiciable in the Courts or h 
Tribunal (Sharp 1990 p267). 

The example of the changes, shown in the direction of the Maori Land Court through the Te 

Ture Whenua Act, seem to indicate the path the incorporation of indigenous belief systems 

should take in New Zealand. When it was established in 1862, the Court had a destructive 

effect upon Maori land through the fragmentation of ownership in its efforts to create forms 

of European land ownership with regard to Maori land (Munn/Loveridge 1994b ppll-12). 

Since the 1800s, the Maori Land Court has modified its position however its policy outputs 

until recently have been controlled by external influences, constrained by legislation. 

To facilitate this course of action, the Court acts as a forum for advice and consultation, and 

encourages a modern, commercial approach towards Maori land that complies with the brief 

of the Act, founded upon the Treaty of Waitangi principles. 

The results of the CBSG program and Te Ture Whenua Act appear to indicate that 

consultation is the principal area in which indigenous people may facilitate the introduction 

of their beliefs within the state. Abele and Graham in an article arguing why self-government 

in Canada for indigenous people must be practical, not simply a theoretical consideration, 

state the following; 

the degree of effective aboriginal self-administration .. can be understood as a matter 
to be negotiated with provinces, step by step, in one functional area after another .. This 
model..envisions a long process through which local capacities could be developed, 
and local solutions invented, in a relatively secure, experimental atmosphere 
(Abele/Graham 1989 p 166). 

Consultation need not relate to legislative change. Examples like the kohanga reo early 

education program show how a group of indigenous people, in this case Maori parents, were 

determined to see that their beliefs and culture kept alive. Consultation involves a two way 

system that is proactive in approach rather than reactive. Therefore, the greatest need facing 

indigenous people in New Zealand and Canada is to secure the capacity of active consultation 

in matters which concern their culture or future way of life. 
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CONCLUSION 

There exists no rigid definition for the term 'statei, its boundaries are prevalently more 

determined by those groups within it which seek power and resources. These groups vary 

considerably, depending upon the ideological direction they. take. The state can be conceived 

as being the sum of the people, a personification or, alternatively, it may be evaluated as 

being an autonomous distributor of power and decision-making. Every state distinguishes 

between the myriad of groups which reside within it and dispenses power accordingly (Brass 

1985 p9). Furthermore, every state needs to be able to provide some source for its legitimate 

right to exercise power unless it wants to be constantly exposed to internal and external 

threats. 

Within the liberal-democratic state, the struggle for power is regulated by the concept of 

sovereignty, which signifies where authority comes from and provides the guidelines under 

which it is legitimately devolved. This authority is subject to historical perceptions of the past 

and present and reflects society's current concerns. In the modern post-World War Two era, 

the liberal-democratic state has "presupposed the idea of a national community of fate ... a 

community which rightly governs itself and determines its own future" (Held 1993 p264). 

Notions of self-determination that dotted the founding do'cuments of the United Nations 

provide an illustration of these opinions. Yet, the foundations upon which the state stands, 

ideas of sovereignty and individualism, remain firmly anchoring New Zealand and Canadian 

society into a specific mindset. 

When the liberal-democratic state impacted upon the lives of indigenous peoples in New 

Zealand and Canada, it took on the form of an institution designed for express purposes. 

Various bureaucratic structures, legislative devices and policies mitigated against the cultural 

beliefs of Maori and Canadian indigenous peoples resulting in either forced assimilation, or 

the occupation of a subordinate position to that of the European culture. 

However as mentioned, the state is neither static in its outlook or in its method of allocating 

authority. Since the 1950s, indigenous peoples have gained power as previously integrationary 
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policies have been turned into ones that reflect indigenous concerns. Offset against this 

however, has been a steady urban drift which has generated economic hardship among many 

indigenous peoples and has had a negative flow-on effect in the social sphere of indigenous 

society. Moreover, the success in changing the policy outputs of the state have been reactive 

in approach rather than proactive. The fight to oppose the) 969 White Paper by indigenous 

organizations, which proposed integration in Canada, is a priine illustration. 

Consequently, as this thesis depicted, (notably in Chapters One and Three), indigenous 

peoples in New Zealand and Canada have needed to challenge the legitimacy of the liberal

democratic state in order to gain recognition for their own belief system, and in doing so, 

obtain a share of the resources and power within society. 

HYPOTHESES REVIEWED: 

The five hypothesises posed at the start of this study were; 

1) Indigenous peoples in New Zealand and Canada have to explore ways of being 
perceived as having legitimate grievances in order to penetrate the channels of power 
within the state st111ct11re. 

The debates of the 1970s and 1980s demonstrated that indigenous peoples in New Zealand 

and Canada were forced to incorporate elements of liberal-democracy into their arguments, 

in order to access the state structure. Chapters Two and Three used the examples of 

sovereignty, self-determination, and human rights to show how current perspectives 111 

Western liberal-democratic society about justice and equality were utilised to appeal to a 

wider indigenous and general audience within society. As a result of this move, the legal 

environment was targeted as a viable area for the expression of aboriginal rights and treaty 

claims. This was because of the perceived neutrality of the judicial system, and its importance 

for the continued maintenance of legitimacy in the liberal-democratic state. 

2) The need to be perceived as being legitimate a/ten the way in which indigenous 
peoples mobilise. 
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The difficulties faced by indigenous people in New Zealand and Canada in their efforts to 

secure the recognition of their rights, and the redress of grievances lay in the clash between 

two belief systems. Both systems, because of their outlook on economic and social 

interactions within society, structured socio-economic and political interactions in society in 

different ways, as Chapters One and Four explained. Moreever, the liberal-democ"ratic system, 

through the philosophy of individualism, representative government, and a 'neutral' legal 

process channelled direct challenges upon its legitimacy by forming the impression that there 

did exist avenues within which people in society could protest their criticisms successfully. 

Accordingly, indigenous peoples utilised strategies that involved current public perceptions 

of justice to ensure their claims were perceived as legitimate, as seen in the anti-racial debates 

of the late 1960s and 1970s. Sovereignty was also used to create the impression that 

indigenous peoples had an identical right to an equitable share of power and resources in New 

Zealand and Canadian society as Europeans. 

Faced by the need firstly to be perceived as being legitimate and secondly, to challenge the 

legitimacy of the liberal-democratic state, indigenous peoples in New Zealand and Canada 

turned towards the constitutional level of politics in order to counter the claims of state 

sovereignty. In Canada, this involved the struggle to gain the recognition of an inherent right 

of self-government and to counter the "distinct status" claim of French-Canada. In New 

Zealand, the Treaty of Waitangi was resurrected in importance and emphasis was placed upon 

the idea of a partnership between Maori and the Crown, as represented by the New Zealand 

State.· 

However, this movement surrounding the articulation of aboriginal and treaty rights at the 

constitutional level was largely theoretical in content. It presupposed the existence of a united 

indigenous front and moulded liberal-democratic ideas into mobilisation rhetoric, in order to 

access the liberal-democratic state structure. While similar strategies are used by ethnic 

groups, which are in a subordinate position around the world to force their way into a 

dominant culture, it does present problems when the time arrives for the pragmatic fulfilment 

of ideas. 
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The examples of self-government in Canada, where competing ideas about its implementation 

have created difficulties among indigenous groups and, in New Zealand, the problem of 

dividing land claims and economic resources along either pan-Maori or iwi lines illustrate this 

idea. 

3) The ethnic mobilization of indigenous peoples in New Zealand and Canada is best 
seen as a combination of objective and subjective vmiab/es which shape their desires 
for self-autonomy. 

The manner in which indigenous peoples in New Zealand and Canada mobilised to challenge 

the legitimacy of the state, was evaluated as embodying a combination of two variables; one 

economic in nature, the other more subjective, based on traditions and beliefs. To evaluate 

these variables, the examples of internal colonialism and Smith's ideas on ethnic mobilisation 

were used. 

What was discovered was, that although internal colonialism could be conceived as a 

problematic theory for the general evaluation of ethnic mobilisation, it adequately explained 

the situation faced by indigenous peoples in New Zealand and Canada. Combined with the 

notion of aboriginal or treaty rights, the economic indicators of internal colonialism; a 

culturally based division regulated by bureaucratic structures and a dominant ideology 

presented indigenous peoples in these countries with a strong sense of ideological 

righteousness and saliency. This strengthened internal bonds while, at the same time, 

emphasising the differences between indigenous and European, increasing the cohesive bonds 

within the indigenous movement. 

4) The vmiables in number three are effected considerably by extemal forces, such a 
state control through institutionalised bureaucracy act to impose liberal-democratic 
beliefs upon indigenous people. 

This thesis revealed that the processes by which the liberal-democratic state controlled 

indigenous peoples were, at first, largely bureaucratic in nature, as seen in the Department of 

Maori Affairs and the Department of Indian Affairs and Northern Development. 
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These Departments became more responsive to indigenous needs; the Tu Tangata program for 

example, in the ! 970s as the devolution of state services was actively pursued, notably in 

post-1984. The sale of state assets in New Zealand and the constitutional agreements of the 

1980s in Canada, like the Meech Lake Accord were prime illustrations of external forces 

affecting the ability and direction indigenous peoples took in regard to challenging the 

legitimacy of the liberal-democratic state. 

In New Zealand, against a background of economic restructuring and a social movement that 

sought a greater equality between people in society, Maori set about restoring the Treaty of 

Waitangi as the central element in their relationship with the state. As the Maori Council case 

(1987) showed and the Waitangi Tribunal's reports indicated, the rights of the Maori were 

becoming of paramount importance and the state needed to take heed of them. This was 

demonstrated in the move towards embodying the principles of the Treaty in legislation and 

a Maori code in governmental circles. 

The state, as argued in Chapter Three, is able to withstand drastic electoral changes by a 

series of indirect processes which maintain and reproduce legitimacy. While Maori gained 

considerably more than they had at the start of the 1980s, by the mid 1980s it was clear that 

state sovereignty reigned supreme and Maori could only hope for devolution rather than a 

sharing of power. External economic and social forces structured Maori debate by forcing 

them to participate in a reactive battle to ensure the state acknowledged their rights. The 

Tainui claim against CoalCorp for example. 

In Canada, a similar reactive battle was waged by indigenous peoples, firstly, to secure a 

place for their rights in the constitution of 1982 and, as the decade progressed, the inherent 

right of self-government. Corresponding to New Zealand's situation external forces, which 

shaped indigenous debate, encompassed a social transformation reflected in the continued 

move towards multiculturalism and equality as set out in the Charter of Rights and Freedoms, 

and a restructuring of the state seen in the devolution of power from the Federal Government 

to the provincial and private sectors. 
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However, indigenous peoples in Canada were faced by a variety of other variables which 

created a more difficult climate for them to work in. Firstly, they were not the second largest 

ethnic grouping. They lay fourth behind the English, French, and German. Secondly, the 

struggle for 'distinct status' by French-Canada was the paramount ethnic debate. Coupled with 

this was the desire by the provinces particularly those in the West like Alberta, for a greater 

share of Federal power. As there existed a fiduciary relationship between the Federal 

Government and many of the indigenous peoples, the move to devolve services to the 

provincial level was a cause for concern. 

The demise of the Meech Lake Accord was a victory for indigenous people. However the 

collapse of the latter Charlottetown Accord in 1992 illustrated that the constitutional future 

of indigenous peoples lay in the hands of the wider public, who seemed increasingly reluctant 

to allow the allocation of collective rights. The friction among many indigenous organizations 

over the Chalottetown Accord also revealed the diverse nature of indigenous peoples in 

Canada. Unless there was a common goal supplied by external forces, the ability of 

indigenous peoples to mobilise effectively in Canada was significantly reduced in its 

effectiveness. 

The indigenous struggle of the 1980s was therefore centred around two key issues. Firstly, 

to counter the claims of French-Canada that they were a distinct society. Indigenous peoples 

claimed the same right. Secondly, there was a move towards greater consultation and 

accountability in the area of service delivery by governmental agencies towards indigenous 

peoples. 

5) The basic contradiction between E11ropean and indigenous peoples is the clash 
between individual and collective rights. This results in a subordinate, dominant 
relationship whose /egirimacy is located not solely in a overt dominant ideological 
movement. It is also reprod11ced and maintained as a res11/t of indirect processes inh. 
state system. 

In Chapter Four, aboriginal and treaty rights were examined to illustrate how the differences 

in belief systems affected the relationship between indigenous peoples and the European 

population. The emphasis on individualism produced a number of negative effects upon 
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indigenous society, notably in the area of land ownership. The notion of communal land 

formed the basis of indigenous society, as opposed to the individualistic private ownership 

espoused by iiberal-democratic thought 

Beetham argues that; 

the systematic transfer of powers from subordinate to dominant is justified when it can 
be shown to serve not merely the interests of the powerful, but those of the 
subordinate also ... Legitimacy requires the demonstration of a common interest which 
unites, as well as a principle of differentiation which divides, dominant and 
subordinate ( 1990 p59). 

While liberal-democracy has acted in the role of a dominant ideology, imposing its own 

system of beliefs upon the indigenous peoples of New Zealand and Canada, the legitimacy 

for the liberal-democratic state has been maintained by a series of indirect processes which 

attempt to accomplish what Beetham suggests, to justify the subordinate position of 

indigenous people. This can be observed in the debate over sovereignty as seen in the 1987 

Maori Council Case, and the struggle for the inherent right of self-government in Canada, as 

evaluated in Chapters Five and Six. While compromises were made and the rights of 

indigenous peoples recognized, the sovereignty of the state remained intact. 

Policies like multiculturalism and bi cultural ism, combined with the supposed ability of people 

to express consent though a representative electoral system, justify the ability of the state to 

carry out policies aimed at encouraging the ethnic diversity within society. However these, 

and the legal system which validates the legislation necessary, are dependant upon the 

continued existence of state sovereignty from which they derive their authority. 

During the 1980s, New Zealand and Canada underwent enormous changes in the economic, 

political, and social spheres of society as a result of changes in governments. The ideological 

output of policy set about radically altering the way in which the state was to be perceived 

by the public sector. However, as this thesis established, the state through a series of indirect 

process was able to withstand such changes and retained its legitimacy. As long as there is 
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a mechanism of representative government and a 'neutral' legal system, the process of liberal

democracy staggers challenges to its legitimacy over time, thereby reducing its effects. 

Indigenous peoples are unlikely to achieve equal status for their culture within New Zealand 

and Canada as the European culture at the constitutional level, due to the ability of the 

Western liberal-democratic state to successfully adapt to changing situations. 

In conclusion, therefore, this thesis demonstrates that the ability of indigenous peoples to 

challenge the legitimacy of the liberal-democratic state is severely constrained by a series of 

processes in the system which neutralises threats by directing them in ways which uphold the 

legitimacy of the state. 

The two basic tenets of liberal-democracy that forced indigenous peoples in New Zealand and 

Canada into a subordinate position, and held them there, are individualism and the notion of 

capital accumulation which saw the loss of much of indigenous land and consequently 

indigenous culture. It was against these ideas that indigenous peoples mobilised, notably in 

the period post-1970. It was also these ideas that helped counter the indigenous challenge to 

· state legitimacy. 

In the move to restructure the state in the 1980s the Maori were presented with the 

opportunity to press their claims through the judicial system as illustrated by the Maori 

Council (1987) case and the Waitangi Tribunal. However, individualism and the capitalist 

economic system remained the primary components of New Zealand society at the end of the 

day as state sovereignty was deemed to be the supreme source of authority. 

The indigenous peoples in Canada mobilised against the same problems, however the major 

source of conflict lay in the allocation of distinct status to ethnic communities. By the end of 

the 'mega' constitutional debates after the collapse of the Charlottetown Accord, the ideas of 

liberal-democracy seemed unable to conceive of aboriginal rights being equal in status to the 

notion of individualism. Where aboriginal rights had been provided for, like section 35 of the 

1982 Constitution Act, they had been limited in their content. 
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In recent times, in both New Zealand and Canada, there have been attempts to try and find 

a more equitable solution, in terms of indigenous electoral representation: The Royal 

Commission on the Electoral System ( l 986) in New Zealand; and The Royal Commission on 

Electoral reform ( 1991) in Canada. Both indicated the following problems concerning 

indigenous participation in elections. Firstly, participation was low, and secondly, few Maori 

or Canadian indigenous people seemed to win, outside of the four Maori seats or certain areas 

of the Northern Territories in Canada. 

While in Canada progress concerning indigenous electoral reform is still uncertain, in New 

Zealand the new system of proportional representation could improve the value of the Maori 

vote in two ways; exclusive Maori parties may have a greater choice, and secondly, the Maori 

vote would become more prominent, in that smaller parties may try to woo it (Hampton 1994 

p209). The fact remains to be seen wether this will increase the value of Maori rights within 

the state structure. 

This leads into a final, but crucial question. If the liberal-democratic state has mitigated 

against indigenous peoples in New Zealand and Canada is there a possible alternative. The 

enduring nature of liberal-democracies, and the move towards democracy in many parts of the 

world would seem to indicate that it may be the best state system in terms of its ability to 

maintain itself by providing the public with a sense of freedom. However, as stated 

throughout this thesis, indigenous rights need to be included within the state system. If the 

indirect processes discussed would seem to protect the foundations of the liberal-democratic 

state, where do indigenous people go. The answer may lie in civil society. 

OUTLOOKS: 

In Chapter Six consultation was discussed as a viable avenue for the incorporation of 

indigenous beliefs within the liberal-democratic state. The proposition being that the basic 

tenets of the state's legitimacy were able to re-route direct challenges. The 1987 Maori 

Council Case in New Zealand and the constitutional debates of the 1980s were used as 

examples. However, it may be that in civil society indigenous peoples have the greatest ability 

to see that their rights are recognised. 
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Held makes the observation that for democracy to succeed there has to be a reformation of 

not only the state but also of civil society. Held describes this model of democracy as 'liberal 

socialism' and effectively it involves a more participatory system of decision-making. Neither 

are mutually exclusive; 

There is a profound sense, moreover, in which civil society can never be 'separate' 
from the state; the latter, by providing the overall legal framework of society, to a 
significant degree constitutes the former (Held 1990 pl5). 

The liberal-democratic state's preoccupation with large bureaucratic structures, mitigates 

against effective organizational constraints upon those aspects of civil society which do not 

encourage participation in the decision-making arrangements of society. These include the 

notion of property ownership and institutionalized inequalities, like the issues of gender 

employment (Held l 990 p 16). 

Criticism surrounding the lack of public consultation in the constitutional debates of the 

Meech Lake and Charlottown Accords, and the move towards an alternative scheme of 

representation in New Zealand embodied in the MMP electoral system, indicate the desire by 

the public for greater access into the political realm of decision-making. Whether this power 

is used effectively is beside the point, what is important is that it is available. 

While Held is addressing society as a whole in his evaluation of democracy, what he has to 

say is relevant for indigenous communities in New Zealand and Canada. The problems with 

civil society, that Held believes holds back effective participation, are the same as those 

difficulties which have forced indigenous culture into a subordinate position, socially and 

economically, within New Zealand and Canada. 

As illustrated by the examination of internal colonialism a series of state imposed policies and 

structures insured that the tenets of liberal-democracy formed the basis for the interaction 

between European and indigenous peoples. These state policies were backed by a belief in 

the accumulation of capital, private property, and individualism, which saw the appropriation 

of indigenous land and with it the devastation of indigenous culture. 
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Since the 1970s the New Zealand and Canadian states have altered their understanding of 

managing ethnic diversity, responding with policies of multiculturalism and biculturalism 

which have sought to incorporate different cultural beliefs within society; (see Chapter Two 

for a definition of these terms). This change has not solely been brought about as a result of 

pressure from groups like Maori or Canadian Indians but it has also occurred as a direct 

consequence of the transformation of civil society as new ideas of justice emerged. 

Consequently, there has been a greater acknowledgement of indigenous beliefs in the state 

sector; the principles of the Treaty of Waitangi and section 35 of the 1982 Constitution Act 

in Canada, for example. 

Despite the gains made, the New Zealand and Canadian States would appear to be quite 

capable of accommodating and neutralizing the threats to its legitimacy by holding fast to the 

notion of sovereignty. The basis upon which this sovereignty is used to distribute power and 

resources change according to current perspectives in society; for example the 'new right' 

creed of the 1980s in New Zealand and Canada. However, the basis upon which this 

sovereignty legitimates itself remains firm, as shown in Chapters Three through to Six. 

Accordingly, civil society may hold the key for the accommodation of indigenous beliefs and 

the flowon effects could impact upon the state sector. 

Numerous examples exist of indigenous organizations, sporting bodies, welfare associations, 

and economic structures designed to increase indigenous autonomy, which reside within the 

sphere of civil society. The Maori Women's Welfare League is a prime illustrations. These 

organizations and associations were conceived to counter the very problems Held associates 

with civil society; the reliance on liberal-democratic ideas of social interaction and policy 

design that inhibit effective public participation in decision-making but more importantly for 

this study relegate indigenous culture to a subordinate position. 

Through their links with private business, indigenous people construct the ability to become 

self-reliant and less dependant on state funding which is seen as a major constraint upon 

indigenous autonomy. While these business ventures or organizations may well be run in 

accordance with liberal-democratic economic ideas, like the accumulation of capital, they 

allow indigenous people to incorporate their own ideas creating a greater degree of 
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consultation. More importantly, it enables indigenous people to choose for themselves what 

they wish to do. 

Examples of such business activities include the Nagi Tahu Corporation as well as the 

recently formed Aboriginal Women's Advisory Network, which is a venture to encourage 

small business ownership by indigenous women, with the help of the Bank of Montreal and 

the aquaculture project of the Ojibway Indians in Ontario (Transition September 1994 ppl-8). 

Henare, in a discussion exam111111g the connection between tino rangatiratanga and 

development indicates four areas in which the two are interrelated; control of a geographical 

area and the resources within it; self-sufficiency in daily life including the desire to become 

self-sufficient; the freedom of Maori to decide their own future; and political independence 

which Henare sees as an combination of the other three areas (Cox 1993 pl 84). 

By concentrating on the area of civil society, the ability to implement these areas of 

development improves. There has to be funding, there has to be input from the state, 

nevertheless it must be allocated only after consultation with those indigenous people it will 

effect. Abele and Graham make an important point when they suggest a model of aboriginal 

self-administration that would act as a supplement to the idea of constitutional self

government. 

(Self administration]..can be understood as a matter to be negotiated with provinces, 
step by step, in one functional area after another. The focus must be on meeting the 
real needs of aboriginal communities, rather than on merely 
delegating to communities responsibility for delivering conventional provincial 
programs .. It envisions a long process through which local capacities could be 
developed, and local solutions invented ( 1989 p 166). 

As the Maori Congress indicates, the important problems facing Maori which need to be 

resolved are employment, health and education. These are practical dilemmas that have 

afflicted indigenous society for many years and programs within civil society aimed at 

encouraging indigenous solutions are the best answers. Alongside these problems lies the 

notion of definition; iwi or band groupings must be in a position to define and organize 
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themselves free from the constraints of state intervention, tempered with the need for 

accountability. Independence and accountability go hand in hand. 

A constant criticism of the devolution process of the Labour Government in New Zealand 

during the 1980s and the CBSG Federal Program in Canada, was the attempt by the state to 

define indigenous people in their terms. As Chapter Six illustrated, the Runanga Iwi Act 

clearly showed the New Zealand Government's desire to be involved in defining indigenous 

people for themselves. 

McLeay, in an article evaluating the Maori devolution process, proposes a series of principles 

that need to be adhered to, in order to ensure that decision-making structures reflect Maori 

concerns rather than merely those of the New Zealand State. These are a system of 

accountability where those involved in the policy making process are responsible to those they 

represent. Next the process whereby representatives are chosen from among Maori should 

reflect Maori concepts like iwi, but unlike the Runanga Iwi Act the criteria for representation 

should be Maori in content. Finally, the relationship between the New Zealand State and 

Maori needs to be clearly defined and not subject to alterations as was attempted in redefining 

iwi in the Runanga Iwi Act (1991 p44-46). 

Tempered with this is the rationale that Maori society now incorporates elements of liberal

democracy, and the iwi or band need to be accountable to those it serves and to New Zealand 

society as a whole. This is just as the state has to become more answerable to society as a 

whole. None of these ideas are new. Consultation and the need for indigenous people to 

define the areas and concerns which affect them has been part of governmental and 

indigenous decision-making for years. However, as this thesis has indicated, there is a long 

way to go before indigenous peoples in New Zealand and Canada are full participants in the 

consultation processes of the New Zealand and Canadian States. 

In his keynote address to the Hui Whakapumau, Maori Development Conference, Durie makes 

the observation that over the last decade in New Zealand, the right of Maori development can 

be seen in human rights, and treaty rights. 
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on the basis of both human rights and treaty jurisprudence, a compelling case would 
appear to exist for an independent and adequately funded Maori agency to formulate 
Maori policy and development prnposals (Durie 1994 p3) 

Consultation, using both liberal-democratic and indigenous belief systems, particularly in civil 

society, to promote indigenous development is the key therefore, for the promotion of 

indigenous peoples in New Zealand and Canada. 

This thesis attempted to illustrate the role of legitimacy in the claims for recognition of their 

rights by the indigenous people of New Zealand and Canada. While exploratory in areas, in 

the course of its evaluation it became apparent that the liberal-democratic state is unlikely to 

accept the collective rights of these people as a equal partner with the concept of 

individualism. Consequently, consultation is seen as the most suitable avenue for the 

implementation of indigenous cultural within the New Zealand and Canadian societies. 

The continued dissatisfaction among indigenous people in these countries, and their continued 

existence at the lower levels of society economically means that changes must continue in 

New Zealand and Canada. 
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