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1.0 ARTICLES IN THE CURRENT ISSUE 
In this first issue of the New Zealand Journal of Taxation Law and Policy (the Journal) for 2022 we feature a 

comment and four articles. The comment reflects on aspects of the work of the Consultative Committee on the 
Reform of the Taxation of Income from Capital (the Consultative Committee). The four articles cover topics 
ranging from: targeted amnesties and disclosure, a discourse on the nature of taxation, a comparative analysis of 
the tax treatments of small and medium enterprises (SMEs), and the validity of automated tax assessments. 

In the comment, Andrew Maples observes that New Zealand does not have a comprehensive capital gains tax 
(CGT). Maples points out that this is not to say that such a tax has not been considered in various reports spanning 
several decades, most recently by the Tax Working Group (February 2019), in which the majority of the members 
recommended the taxation of capital income. Turning back the clock, in its pursuit of the dual objectives of 
broadening the tax base and lowering effective tax rates the fourth Labour government, led by David Lange, 
between 1984 and 1989, made significant reforms to the tax system. The introduction of a CGT in the late 1980s 
would have been a logical conclusion to its tax reforms of this era; nevertheless, it was a reform that did not 
eventuate despite the recommendations of the Consultative Committee in December 1989. The report is 
significant, Maples argues, not only for its sheer length but also its various insights on the exemption of certain 
types of capital income. Over 30 years since its release, the purpose of this comment is to reflect on several key 
aspects of the report of the Consultative Committee. 

In the first of the four articles, Ranjana Gupta investigates, from a New Zealand perspective, the effectiveness 
of a tax amnesty program (Overseas Voluntary Disclosure Program (OVD)), a low-cost compliance initiative and 
forerunner to the implementation of the automatic exchange of information (AEOI). The primary question is 
whether New Zealand, considering the current economic and financial crisis due to COVID-19, should implement 
a tax amnesty program (OVD) to pave the way for black money and undeclared offshore-held funds to be brought 
into the reported economy and be used for productive purposes. Gupta briefly assesses the factors that contributed 
to the success or failure of tax amnesty programs implemented by revenue authorities in different jurisdictions. 
Her study shows that the decision to make tax amnesty disclosures about previously unreported taxable income is 
an essential phenomenon of self-correction in the tax context and that taxpayers are motivated by economic and 
non-economic reasons in making these disclosures. Considering factors specific to New Zealand, the author 
concludes that while issues exist in implementing an OVD program in New Zealand, efforts to encourage non-
compliers to self-correct have a significant potential to increase tax revenues collected, tax adherence and to 
improve subsequent compliance. 

Jonathan Barrett, in the second article, comments that economist Shamubeel Eaqub has argued that “tax is love”. 
In their campaign for the 2020 election, Marama Davidson and James Shaw, the New Zealand Green Party’s co-
leaders, echoed Eaqub’s proposition. Libertarian think tanks countered with “tax is theft”. They also unfavourably 
compared voluntary charity with compulsory taxation. David Seymour, leader of the ACT Party, argued that, rather 
than love, “tax is violence”. Barrett seeks to go beyond slogans to consider the nature of tax. His analysis is not 
ideologically neutral and favours a communitarian perspective. Nevertheless, libertarian arguments are taken 
seriously and are included in a respectful discourse. The author first establishes a workable definition of love. This 
exercise draws particularly on the Attic Greek conception of philia (friendship), which includes civic friendship. 
Love, here, encompasses several related ideas, notably that civic friendship binds the political community, and, 
along with charity and modern forms of philanthropy, tax-welfare is a manifestation of philanthropia (love of 
humanity). In contrast to the proposition that tax is love, Barrett then considers arguments that tax represents 
loathing, including theft and violence. The related possibility of tax as civic enmity is also considered. The author 
then proposes that civic friendship, as an informing principle of tax-welfare, can be maintained through agonistic 
discourse. 
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In the third article, Mahmoud Abdellatif and Binh Tran Nam observe that many countries design specific tax 
measures for taxing small and medium enterprises (SMEs) as SMEs play an important role in creating jobs and 
promoting economic growth. These specific tax rules for SMEs broadly aim to mitigate the overall tax burden 
including tax liability and tax compliance costs. The authors seek to contribute to the important issue of how such 
rules for SMEs should be designed in both developed and developing countries through a comparative analysis of 
the Australian and Egyptian approaches to the issue. In this context, Abdellatif and Tran Nam first review the 
theoretical literature in relation to taxation of SMEs and international experiences in that field in general. They 
then conduct a comparative analysis of the Australian and Egyptian experiences in taxing SMEs and assesses the 
tax treatment of SMEs in both countries in terms of the tax policy principles of economic efficiency and simplicity, 
highlighting, in particular, two significant new initiatives in Egypt in laws of 2017 and 2020. 

Their findings reveal that Australia and Egypt have adopted different approaches in providing specific tax 
treatment to SMEs either within the income tax system or through measures in relation to other taxes. Australia 
provides specific tax measures for SMEs, such as a reduced income tax rate and exemption from capital gains tax 
and fringe benefits tax. In contrast, Egypt focuses on granting conditional tax exemptions to specific types of 
SMEs and designing specific measures to simplify tax compliance for SMEs. Both approaches aim to create the 
efficient and simple taxation of SMEs. Nevertheless, simplicity seems to have gained particular attention from 
policy-makers in both countries. Furthermore, however, Egypt has introduced various measures which deviate 
from accepted appropriate income tax norms. This may create a significant challenge for any future reform of 
income taxes in that country, and will affect the stability of the overall income tax system. In order to avoid such 
potential issues, the authors suggest that Egypt may learn some lessons from Australia in designing the tax 
measures that apply to SMEs through balancing the different objectives that a tax system aims to achieve. 

In the final article, Kalmen Datt evaluates the validity of automated tax assessments issued to individual 
taxpayers in Australia. This process, other than the creation of the algorithms utilised to program the computer and 
the maintenance of the computer itself, does not involve any human act on the part of the regulator. The author 
argues that such documents are not assessments as defined under the Income Tax Assessment Act 1936 (Cth) 
which requires the Commissioner and not a computer to form a judgment or opinion as to the tax liability of the 
taxpayer and then to issue an assessment. Datt examines the same issues faced by the New Zealand, British and 
German regulators and includes commentary on the General Data Protection Regulation of the European Union in 
support of the conclusions reached. The author contends it cannot be asserted that a computer is merely a tool to 
assist the Commissioner or that he may utilise a computer in this way as part of his powers of general 
administration. Accordingly, Datt argues that there may be no basis to cure such invalidity other than by an 
amendment to the legislation. 

2.0 POLICY, LEGISLATIVE AND CASE LAW DEVELOPMENTS  
2.1 Legislative Developments 

Since our last Editorial in the September issue of the Journal, legislative and policy developments have 
continued largely until the Christmas-New Year period, with new developments anticipated to commence from 
February 2022 as officials and politicians return to work. In particular, we comment on two pieces of legislation, 
one introduced and enacted under urgency in a matter of days (with no consultation),1 with the other awaiting the 
reporting back by officials on the submissions received.2 The latter has also had a significant supplementary order 
paper (SOP) added to it, containing (amongst other matters) the detail behind the earlier policy announcement of 
gradual denial of interest deductions on residential property in March 2021.3 

Officials’ issues papers were released in October 2021 and December 2021, on the taxation of cross border 
workers and forestry aggregation tax issues, respectively.4 We comment further on the first of these two issues 
papers and have yet to see the outcome of the submissions on these two issues papers. Also, an important 

                                                
1 The Taxation (COVID-19 Support Payments and Working for Families Tax Credits) Bill introduced on 23 November and enacted on 25 

November; see further <https://taxpolicy.ird.govt.nz/news/2021/2021-11-25-family-tax-credit-bill-passed>. 
2 Taxation (Annual Rates for 2021–22, GST, and Remedial Matters) Bill introduced on 8 September 2021, with submissions closing on 9 

November 2021; see further <https://taxpolicy.ird.govt.nz/news/2021/2021-09-08-tax-bill-introduced>. 
3 Supplementary Order Paper to the Taxation (Annual Rates for 2021–22, GST, and Remedial Matters), Tuesday, 28 September 2021; see 

further <https://taxpolicy.ird.govt.nz/news/2021/2021-09-28-interest-limitation-proposals>. The related commentary was released on 12 
October 2021; see further <https://taxpolicy.ird.govt.nz/news/2021/2021-10-12-commentary-sop-released>. 

4 Policy and Regulatory Stewardship, Inland Revenue, Cross-Border Workers: Issues and Options For Reform: An Officials’ Issues Paper 
(October 2021); available at <https://taxpolicy.ird.govt.nz/publications/2021/2021-ip-cross-border-workers-issues>. Policy and 
Regulatory Stewardship, Inland Revenue, Forestry Aggregation Tax Issue: An Officials’ Issues Paper (December 2021); available at 
<https://taxpolicy.ird.govt.nz/publications/2021/2021-ip-forestry-aggregation>. 
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interpretation statement was issued by Inland Revenue in September 2021 outlining how the concept of ‘resident’ 
applies for GST purposes (including how this differs from the concept for income tax purposes).5  

As noted in our September 2021 Editorial, and assuming the government’s Tax Policy Work Program (TPWP) 
released in mid-2021 will be followed, then 2022 should be a busy year for tax-related policy and legislative 
developments. This should mean there is plenty to comment and reflect upon in future issues of the Journal. 

2.2 Legislation Enacted Under Urgency – The ‘New Normal’? 
The Taxation (COVID-19 Support Payments and Working for Families Tax Credits) Bill was introduced and 

enacted in a matter of a couple of days through urgency in November 2021. The current government’s appetite for 
enacting tax-related legislative changes under urgency, through invoking one or more of the exceptions to 
following the generic tax policy process (GTPP), was highlighted in our March 2021 Editorial. Rather than take 
time to invite submissions and reasoned consideration of significant legislative amendments, the government 
continues to exercise its parliamentary outright majority to make rapid legislative change. This growing appetite 
is of grave concern for the future of the GTPP and New Zealand’s highly regarded position as being recognised as 
a world leader in being consultative and transparent in its tax policy development and implementation. 

Specifically, this amendment bill introduces changes to the COVID-19 resurgence support payments (CRSP) 
scheme (the CSP framework amendments), and to Working for Families tax credit settings (the WFF 
amendments). The CSP framework amendments adapt the existing CRSP scheme into a more general COVID-19 
support payments framework (known as the CSP framework). These changes provide the government with greater 
flexibility to continue supporting businesses under a variety of scenarios. 

The WFF amendments provide for increases to the family tax credit and Best Start tax credit rates, the minimum 
family tax credit threshold, and the family credit abatement rate. These proposed increases will apply from 1 April 
2022. The WFF amendments also include a minor remedial change to the indexation settings for the family tax 
credit and Best Start tax credit. 

We can expect further instances over the coming months of legislative change under urgency. 

2.3 Taxation (Annual Rates for 2021–22, GST, and Remedial Matters) Bill 
The Taxation (Annual Rates for 2021–22, GST, and Remedial Matters) Bill, currently awaiting a report back 

from officials via the Finance and Expenditure Committee (FEC), demonstrates a degree of transparency and 
consultancy. This Bill, unlike the one previously commented upon, is subject to Parliamentary scrutiny (but was 
not subject to earlier policy consultation and an invitation for public submissions). 

This Bill is a typical omnibus taxation bill that seeks to confirm the annual rates of income tax for the 2021-22 
tax year (which is nearly over as we approach 31 March 2022). The Bill also has a range of proposals aimed at 
improving and ensuring the smooth functioning of the tax system, including: 

• aligning the GST invoicing rules more closely with current business practice; 

• modernising the GST rules in relation to cryptoassets; and 

• setting penalties for the sale and acquisition of sales suppression software. 
However, the Bill had a significant SOP added to it where the government intends to amend both the Income 

Tax Act 2007 and the Tax Administration Act 1994 to: 

• limit the deductibility of interest on residential investment property; 

• introduce a shorter bright-line period of five years for owners of new build properties; 

• make technical changes to the bright-line rules associated with the recent extension of the bright-line test to 
10 years and the proposed introduction of the five-year bright-line test for new builds; 

• give employers another option for paying fringe benefit tax (FBT) on benefits given to employees; and 

• make remedial changes to the business continuity test for losses so the policy intent is clearer. 
Recalling our March 2021 Editorial, this SOP contains the details behind the surprise announcement of the 

increase in the bright-line test and interest deduction denial announcement in late March 2021 without prior 

                                                
5 See Inland Revenue, IS 21/07: GST – Definition of a Resident (September 2021); available at <www.taxtechnical.ird.govt.nz/interpretation-

statements/2021/is-21-07>. 
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consultation and with no draft legislation! It also introduces a new option for paying FBT and remedial changes 
to the business continuity test. The resulting legislation is expected to be enacted before 31 March 2022. 

2.4 Cross Border Workers – Preparing For A New Environment 
The purpose of this Officials’ Issues Paper is to outline domestic technical tax and policy issues that arise for 

businesses bringing workers to New Zealand where those workers are either employees or non-resident contractors 
(collectively referred to as “workers”). The focus is on the payer’s employment-related tax obligations; it does not 
include operational issues.6 The issue paper outlines potential policy options for addressing issues faced by payers 
with a view to improving certainty, efficiency and fairness in the tax system. This process has been exacerbated 
by the closed border restrictions in New Zealand as a result of the COVID-19 pandemic. 

Importantly, while some potential solutions are proposed for consideration, suggestions from submitters on other 
potential solutions are invited. In this regard, for example, in their submission Chartered Accountants Australia 
New Zealand (CA-ANZ) note that the following matters were not covered by the issues paper:7 

• whether the presence of a remote worker in New Zealand creates a permanent establishment for their non-
resident employer; 

• the home country claiming taxing rights over the employment income despite there being relief granted in a 
double tax agreement; 

• other employment obligations such as ACC levies and KiwiSaver; 

• issues affecting New Zealand tax residents working overseas; and 

• the dynamic and changing regional ways firms do business, such as a global distributed workforce model. 
A number of significant points were raised by CA-ANZ in their submission where they believe that the approach 

suggested by officials should be changed. Other important issues in need of addressing and clarification were 
raised in the submission of the New Zealand Law Society (NZLS).8 Several major chartered accountancy firms 
have also commented on this issues paper, noting that while it addresses a number of key issues, it fails to address 
others. Furthermore, in many situations it puts forward unilateral solutions that do not necessarily take account of 
approaches adopted in other countries.  

We await the outcome of the submissions with interest in terms of how they may influence the thinking of 
officials.  

2.5 The Supreme Court Decision In Frucor9 
Back in early June 2021 the Supreme Court heard the appeal in Frucor,10 a significant tax avoidance case. In 

line with s 170(3) of the Senior Courts Act 2016, around 80 per cent of (Supreme Court) judgments are expected 
to be delivered within six months of the hearing, with particularly complex cases potentially taking longer. As at 
the time of writing this six month timeframe has passed. Thus, we should expect to see the Supreme Court’s 
judgment in Frucor in the very near future; we await it, and subsequent comment, with great interest.  

31 January 2022 
 

                                                
6 A new operational statement concerning cross border workers was released by Inland Revenue on 1 December 2021; see Inland Revenue, 

OS 21/04: Non-resident Employers’ Obligations to Deduct PAYE, FBT and ESCT in Cross-border Employment Situations (December 
2021); available at <www.taxtechnical.ird.govt.nz/operational-statements/2021/os-21-04>. 

7 CA-ANZ, Submission on Cross-border Workers: Issues and Options for Reform: An Officials’ Issues Paper (October 2021); available at 
<www.charteredaccountantsanz.com/news-and-analysis/advocacy/policy-submissions/submission-on-cross-border-workers>. 

8 See NZLS, Submission on Cross-border Workers: Issues and Options for Reform: An Officials’ Issues Paper (October 2021); available at 
<www.lawsociety.org.nz/news/law-reform-submissions/discussion-papers/>. 

9 Commissioner of Inland Revenue v Frucor Suntory New Zealand Limited, SC 92/2020, 8-10 June 2021, Winkelmann CJ, William Young, 
Glazebrook, O’Regan and Ellen France J. The prior Court of Appeal decision was released in September 2020 and leave to appeal to the 
Supreme Court granted in December 2020.  

10 For prior comment on the Court of Appeal decision in this case in the Journal, see Craig Elliffe, “Discerning Commercial and Economic 
Reality: Applying the GAAR to Frucor” (2021) 27(3) New Zealand Journal of Taxation Law and Policy 223. 
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