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ABSTRACT

In May 2020, New Zealand imprisonment rate was 198 per 100,000 of population, which was
the 5th highest in the OECD. This has raised some serious questions about the collateral effects
of imprisonment on offender’s children. Several studies have indicated that these children face
multiple difficulties and are exposed to a higher risk of harm than other children. They may
suffer emotionally, develop health issues or challenging behaviour and be imprisoned
themselves during their lifetimes. The purpose of this thesis is to establish the extent to which
rights of these children are recognised and protected in sentencing in New Zealand.
Firstly, the thesis determines New Zealand’s obligations towards offenders’ children, which
are established by the international human rights law. It highlights the importance of an
evolving international legal standard establishing a requirement for criminal courts to
systematically assess and consider the best interests of a child when sentencing a parent or a
primary caregiver, and to take the impact of sentencing on children’s wellbeing into account,
as a specific and independent legal consideration. It is also established that failure to do so is
inconsistent with relevant international human rights instruments.
Secondly, the domestic legislation and case law is analysed in order to evaluate whether New
Zealand meets its obligations towards offenders’ children under the international human rights
law. The conclusion to the analysis is the finding that the way that New Zealand has chosen to
implement the right to respect for family life and the right of the child to have his or her best
interest taken into account as a primary consideration, has left gaps in how these rights are
protected. The findings of the case law review also suggest that the best interests of children
have not been appropriately integrated and consistently interpreted and applied when
sentencing offenders with dependent children, as far too often these children and their needs
are taken into account as “personal circumstances of the offender” rather than being treated as
individual rights-holders and having their rights considered separately.
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CHAPTER 1
General Introduction

1.1

Purpose of the Thesis

Removing a parent from a child can completely disrupt family balance and compromise the
stability of a child’s life. The absence of a stable, nurturing family environment may have a
profoundly damaging impact on the individual, often leading to behaviour that is damaging to
society. Several studies have indicated that children of prisoners face multiple difficulties and
are exposed to a higher risk of harm than other children. They may show developmental delays
and gaps, suffer emotionally, develop health issues or challenging behaviour. As a result, these
children are over nine times more likely than other New Zealand children to offend. Taking
into consideration the fact that right now, there are more than 23,000 children in New Zealand
who are affected by having a parent in prison, we are facing a high risk of intergenerational
transmission of offending.
Although there has been a growing body of research and interest in the international field, the
position and level of protection of children of prisoners remains rather different from children
of divorced parents or those who have been taken into public care. Even though they are among
some of the most vulnerable children in our community, their human rights are often omitted.
The purpose of this thesis is to establish the extent to which rights of offenders’ children are
recognised and protected in sentencing in New Zealand. The human rights standards protecting
children’s right to respect for family life and their best interests are applicable to children with
parents in conflict with the law at all stages of criminal procedure and to all decisions that may
result in separation of a child from his or her parents (such as arrest procedures, remand options,
sentencing, prison visits, prison administrative decisions, decisions about early release and
other measures), however this thesis is dedicated solely to the area of sentencing.
The objectives of this thesis include the determination of New Zealand’s obligations towards
offenders’ children, which are established by the international human rights law, and the
analysis of New Zealand legislation and the case law review. This thesis seeks to evaluate
whether New Zealand protects the rights of offenders’ children to a sufficient extent and meets
its obligations under international human rights law.

1.2

Structure of the Thesis and Methodology

This research paper comprises of eight chapters.
The first chapter forms the introduction to the thesis. The second chapter introduces the issue
of parental imprisonment and the potential impact this may have on children. The first part
provides the reader with an overview of prison population and imprisonment rates both world1

wide and in a New Zealand-specific context. It then discusses previous psycho-social studies
of parental imprisonment and its impact on children. Finally, this chapter outlines how the issue
of parental imprisonment relates to intergenerational offending.
The third chapter firstly introduces the relevant general human rights instruments and provide
the interpretation of the scope of the right to respect for family life as it has formed through the
European Court of Human Rights’ decision-making. The second part is devoted to specific
children's rights and conducts the interpretative analysis of the Article 3 of the United Nations
Convention on the Rights of the Child and other relevant provisions. Inasmuch as this thesis
focuses on protection of children’s rights when sentencing their parents, this chapter will not
only refer to offender’s children, but to children with parents in conflict with the law in general
as general human rights and specific children rights outlined in this chapter apply to children
with parents in conflict with the law at all stages of criminal procedure.
The following chapters, four to six, focus on New Zealand’s current legislative and common
law approach. The fourth chapter provides an analysis of the level of human rights protection
in New Zealand, in particular the extent to which provisions of international human rights and
children’s rights instruments relevant to offenders’ children have been implemented into
domestic legislation. This also involves review of the reports from the international monitoring
New Zealand is periodically subject to.
The fifth chapter reviews the current New Zealand sentencing legislation, the Sentencing Act
2002, and discusses whether it gives Judges space and opportunity to consider children’s rights
when sentencing their parents. Relevant provisions of the Sentencing Act 2002 are outlined
and examined to establish how these may be applied in situations where the person being
sentenced has children. The next chapter follows this up and looks at sentencing decisions in
New Zealand in order to explore whether, and to what extent, Sentencing Judges have taken
into account children and their rights. The case law analysis draws from the review that
involved seventy-five cases, identified through the Lexis Advance case law database, in which
a child had been mentioned.
In the seventh chapter, inspiration is sought by conducting a comparative interpretative analysis
of legislative measures and judicial safeguards in other countries. The reader is provided with
different perspectives of how children and their rights are considered at the sentencing stage in
Australia and South Africa.
The final chapter firstly outlines the findings of this research and international human rights
standards, and establishes the best practice in regards to the consideration of offenders’ children
and their rights when sentencing their parents. It then discusses opportunities for improvement
and recommends what amendments should be adopted within New Zealand sentencing
legislation to ensure rights of offenders’ children are respected and protected. These
recommendations put the international human rights framework relevant to these children in
practice and seek to strengthen children’s position in the sentencing process.
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CHAPTER 2
Children of Prisoners

2.1 Introduction
This chapter introduces the issue of parental imprisonment and the potential impact this may
have on children. For a minority of children with parents in prison, it is in their best interests
to discontinue contact with their parents, however for the vast majority of children, this is not
the case. Growing up in a family environment and maintaining a healthy relationship with
parents is a crucial element for a child's development and overall well-being.
The first part of Chapter 2 will provide the reader with an overview of prison population and
imprisonment rates both world-wide and in a New Zealand-specific context. The chapter will
then discuss parental imprisonment and its impact on children.
Finally, this chapter will outline how the issue of parental imprisonment relates to
intergenerational offending.
Once these issues have been identified and discussed, this thesis will move on to consider in
chapter three the relevant human rights and children’s rights relevant to children with parents
in conflict with the law.

2.2 Overview of the Prison Population
Before discussing what impact parental imprisonment may have on children, it is important to
have an understanding of imprisonment rates both world-wide and in a New Zealand-specific
context. This will be briefly explored below.

2.2.1 World Imprisonment Rate
In October 2021, there were more than 10.77 million people held in prisons or other penal
institutions worldwide.1 This number is based on information from 223 prison systems in
independent countries and dependent territories and does not include figures from Eritrea,
Somalia and the Democratic People’s Republic of (North) Korea. Nor does it include prisoners
held under authorities not recognised internationally or pre-trial prisoners held in police
facilities. Information from China is included in the data, but is recognised as being incomplete.
It is, therefore, assumed that the total world prison population was well over 11.5 million in

1

Helen Fair and Roy Walmsley World Prison Population List (thirteenth edition) (Institute for Crime & Justice
Policy Research, December 2021) at 2.

3

2021. The world imprisonment rate was 140 per 100,000 people, based on the United Nations
estimates of national population levels.
Figure 1 shows the OECD countries with the ten highest imprisonment rates as of May 2018:2

Figure 1 OECD countries with the ten highest imprisonment rates as of May 2018

2.2.2 New Zealand Imprisonment Rate
On 31 December 2021, there were 7,702 people in New Zealand prisons. Of these, 4,821
prisoners had been sentenced.3 On 31 December 2019, there were 9,767 people in New Zealand
prisons. Of these, 6,271 prisoners had been sentenced, and 1,349 were serving a sentence of
two years or less.4 With an estimated New Zealand population of 5,164,276 people5 and with
the prison population of 7,702, the New Zealand imprisonment rate, as of 30 January 2022,
was 149 prisoners per 100,000 people. This is a significant improvement from May 2018, when
the New Zealand imprisonment rate reached 220 per 100,000 people.6 In October 2018,

Statista “Incarceration rates in OECD countries” (May 2018) <www.statista.com>.
Department of Corrections “Prison facts and statistics - December 2021” (31 December 2021)
<www.corrections.govt.nz>.
4
Department of Corrections “Prison facts and statistics - December 2019” (31 December 2019)
<www.corrections.govt.nz>.
5
As of 30 January 2022. This is based on the estimated resident population at 30 September 202. The forecasts
are based on recent trends and do not necessarily reflect actual population change.
See Stats NZ “Population clock” (30 January 2022) <www.stats.govt.nz>.
6
Above n 2.
2
3

4

Minister of Corrections Minister Kelvin Davis announced that the prison population had
dropped more than seven percent in the past six months.7
The figure below outlines the evolution of New Zealand prison population from 30 June 2018
to 31 December 2021:

Figure 2 The evolution of New Zealand prison population from 30 June 2018 to 31 December 2021

2.2.2.1 Overrepresentation of Māori in Prisons
“The child is not the child of the birth parents, but of the family, and the family was not a
nuclear unit in space, but an integral part of a tribal whole, bound by reciprocal obligations to
all whose future was prescribed by the past fact of common descent. Children were best placed
with those in the hapu or community best able to provide, but related in blood so that contact
was not denied. Māori children know many homes, but still, one whanau. It was a community
responsibility.”8

Laura Walters “Prison population drops by seven per cent in six months, system crisis averted” Stuff (New
Zealand, 3 October 2018).
8
The Māori Perspective Advisory Committee “The Report of the Ministerial Advisory Committee on a Maori
Perspective for the Department of Social Welfare” (September 1988) at 74-75.
7
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Prison over-representation of indigenous minorities has been recognised as occurring in the
United States, Canada, and Australia.9 In New Zealand, the over-representation of Māori in
prisons has been influenced by, among other reasons, the rapid move of the new generation of
Māori from rural to urban areas.10 This has disrupted whānau and support systems, and reduced
the positive influence elders have had on younger family members. A new generation, removed
from social and cultural structures, found freedom in the city, but was ill-equipped to handle
independence. They lacked any structures and their moral standards dropped and the children
came into conflict with the law, and its consequences.
In addition, it is believed that urbanisation and separation from whānau also give rise to gangs.
In 2015, Superu argued that children from dysfunctional families join gangs to become part of
a surrogate family that gives them a sense of belonging, identity, status and protection.11 Dr
Jarrod Gilbert believes that one of the reasons why intra-gang bonds are so strong is that many
members are attempting to create common family attachments that they never experienced,
have lost or found unsatisfactory.12 In 2017, gang members accounted for 30 percent of the
prison population, with Māori accounting for 70 percent of those members,13 and were nearly
three times more likely than other offenders to be reconvicted and re-imprisoned following
release.14
As of 31 December 2021, Māori represented more than half of New Zealand's prison
population,15 but only 17.1 percent of the national population.16 Based on this data, the Māori
imprisonment rate was around 468 per 100,000.17 If Māori had an imprisonment rate of 100
per 100,000 Māori population, there would have been only around 875 Māori in prisons, as
opposed to 4,097. Interestingly, in 2013, the Department of Corrections’ calculation estimated
that “if Māori had the same proportion of their population in prison as non-Māori, then the
prison population would be 44 percent smaller”.18

Carla Cesaroni, Chris Grol, and Kaitlin Fredericks “Overrepresentation of Indigenous youth in Canada’s
Criminal Justice System: Perspectives of Indigenous young people” (March 2019) 52 Journal of Criminology at
111-112.
10
Bradford Haami and Te Whanau o Waipareira Trust Urban Maori: The second great migration (Oratia Books,
Auckland, 2018) at 85.
11
Superu Improving outcomes for children of gang-involved parents (June 2015) at 4.
12
Jarrod Gilbert The Rise And Development Of Gangs In New Zealand (University of Canterbury, Christchurch,
2010) at 436.
13
Leigh-Marama McLachlan “Waitangi Tribunal finds Corrections failing Māori on reoffending rates” Radio
New Zealand (11 April 2017).
14
Armon J. Tamatea “The Last defence against gang crime: Exploring community approaches to gang member
reintegration - part I” (November 2017) 5 The New Zealand Corrections Journal 55 at 55.
15
Above at 3. As of 31 December 2021, Maori represented 53,2 % of New Zealand's prison population.
16
Stats NZ “Māori population estimates: At 30 June 2021” (30 June 2021) <www.stats.govt.nz>.
17
Te Puni Kokiri A study of the children of prisoners: findings from Māori data (June 2011) at 13.
18
Professor Sir Peter Gluckman Using evidence to build a better justice system: The challenge of rising prison
costs (Office of the Prime Minister's Chief Science Advisor, 29 March 2018) at [75].
9
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2.3 Children of Prisoners
“Childhood is a time for flight, for a carefree exploration of the surrounding world. It must be
protected and preserved from obligations that adversity may bring about. A sense of
responsibility should not be rooted in constraint, but in unrestricted interaction with one’s
environment. Children who have to deal with parental imprisonment risk losing their innocence
in the process. Their difficulties are real but invisible.”19
Stable and healthy families are at the heart of strong societies. Today’s children will form
tomorrow’s society. A child’s physical, emotional and psychological development occurs
within a family environment, and it is from their parents, wider family and whānau that children
learn unconditional love, understand right from wrong, and gain empathy, respect and selfregulation. The relationships, emotions, experiences and challenges that they encounter build
their characters, strengths and resilience. These qualities enable children to engage positively
at school, at work and in society in general.
Removing a parent from a child can completely disrupt family balance and compromise the
stability of the child’s life. The absence of a stable, nurturing family environment may have a
profoundly damaging impact on the individual, often leading to behaviour which is damaging
to society.20 There are various reasons why children are separated from their parents. Children
of prisoners are merely one of the groups of children affected by parental separation,
nevertheless their position and level of protection is rather different from children of divorced
parents or those who have been taken into public care.21 Family Court divorce cases involve
detailed consideration of evidence from child welfare professionals and parents, and often give
children space to express their opinions, desires and needs. This same level of protection is
often lacking when Judges consider sentencing parents to terms of imprisonment. The question
is: Why are children of prisoners treated differently in relation to those facing separation from
a parent as a result of divorce?22
No matter what the purpose of imprisonment is, undoubtedly detaining a parent in prison will
disrupt positive relationships between parents and their children. This has raised some serious
questions about the collateral effects of imprisonment on children and families. Children of
prisoners are invisible victims of offending as they are in a situation they did not choose, yet
they face a sentence of their own. These children are some of the most vulnerable children in
our community facing multiple difficulties and predicaments and being exposed to a higher
risk of harm than other children, which can have a negative impact on their development.

Alain Bouregba “Comment l’incarcération altère la relation enfant-parent?” (2019) Children of Prisoners
Europe <childrenofprisoners.eu>
20
Department of Social Development Republic of South Africa White Paper on Families in South Africa (June
2013).
21
Kate Philbrick, Liz Ayre and Hannah Lynn Children of Imprisoned Parents: European Perspectives on Good
Practice (2nd ed, Children of Prisoners Europe, Paris, 2014) at 26.
22
Peter Scharff-Smith and Lucy Gampell Children of Imprisoned Parents (The Danish Institute for Human Rights,
European Network for Children of Imprisoned Parents, University of Ulster and Bambinisenzasbarre 2011).
19
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Children may suffer emotionally, develop health issues or challenging behaviour, and struggle
at schools. Long-lasting repercussions of the significant hardships caused by parental
imprisonment, when these are not addressed or dealt with in an appropriate manner, may have
a negative impact on a child’s development. Children of prisoners tend to have a variety of
unmet needs and carry with them a set of built-in disadvantages. Several studies indicated that
children of prisoners are more likely than other children to show developmental delays and
gaps, suffer emotional distress, develop substance use disorders, commit multiple serious
delinquent acts and be imprisoned themselves during their lifetimes.23 Impacts that parental
imprisonment may have on children is discussed in more detail in section 2.4.

2.3.1 Statistics on Children of Prisoners in Selected Countries
According to Murray and Farrington,24 there are two different ways of counting the number of
children experiencing parental imprisonment. The model used within the text of this study is
an estimate of how many children have a parent in prison at one point in time, also known as
‘point prevalence’. The other method is the ‘cumulative prevalence’, which is an estimate of
how many children have a parent imprisoned at some stage during a certain period of time.25
Table 1 contains some data on rates of children of prisoners in 2019, which is further discussed
below.

Country

Estimated number of
Estimated rate of
Prison
children separated from Number of children children of prisoners
population
an imprisoned parent
under 18
per 100,000 children

USA

2,300,000 2,700,000

73 million

3,699

New
Zealand

9,767

23,000

1.1 million

2,090

Australia 43,069

77,000

5.68 million

1,356

England+
Wales
83,353

94,522

12.6 million

750

Canada

40,371

7.3 million

553

38,570

Table 1 Statistics on children of prisoners in selected countries.

Liz Gordon Invisible Children First year research report ‘A study of the children of prisoners’ (Pillars, 2009)
at 16.
24
Murray, J and D.P. Farrington “The effects of parental imprisonment on children” (2008) 37 Crime and Justice
at 133–206.
25
Kim Williams, Vea Papadopoulou and Natalie Booth Prisoners’ childhood and family backgrounds Results
from the Surveying Prisoner Crime Reduction (SPCR) longitudinal cohort study of prisoners (Ministry of Justice
Research Series 4/12, March 2012) at 17.
23
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The data from 2019 was selected for the purpose of this comparison as this year offered more
complete and accurate statistics that the following years. The data on prison population used in
this table was collected from national statistics as well as the World Prison Brief Data’s
website. Unfortunately, there are no exact figures on how many children have been affected by
parental imprisonment, inasmuch as there were no existing official systems collecting data
about children of prisoners in selected countries. Estimated numbers of children with parents
in prison were, therefore, either extrapolated from various formulas or calculated on the basis
of limited sample research. The table is ordered by the estimated of children of prisoners per
100,000 children.
The US Experience
According to a 2019 report elaborated by the Prison Policy Initiative, the American criminal
justice system held almost 2.3 million people,26 231,000 of whom were females.27 The Center
for the Children of Imprisoned Parents in the United States uses a calculation based on findings
from various studies to determine the average percentages of imprisoned men and women with
dependent children, and the mean number of dependent children per imprisoned mother and
per imprisoned father. This calculation is:
●

number of male offenders x 0.56 x 2
● number of female offenders x 0.67 x 2.4.28
Based on the aforementioned calculation and prison population data stated in the Prison Policy
Initiative’s reports, an extrapolated estimate of children with a parent in US prison in 2019
would be:
●

children with an imprisoned mother = 371,448
● children with an imprisoned father = 2,317,280
● total number of children with an imprisoned parent = 2,688,72829
The data provided by Statista shows that there were approximately 73 million children in
2019,30 and the rate of children of prisoners per 100,000 children was 3,699, the highest rate
of all selected countries.
The New Zealand Experience
As of 14 December 2019, New Zealand prison population was 9,767 prisoners. The Children
Commissioner’s website states that there are just over 1.1 million children under the age of 18

26

Wendy Sawyer and Peter Wagner Mass Incarceration: The Whole Pie 2019 (Prison Policy Initiative, 9 March
2019).
27
Aleks Kajstura Women’s Mass Incarceration: The Whole Pie 2019 (Prison Policy Initiative, 29 October 2019).
28
Gabel, K. and Johnston, D. Children of Incarcerated Parents (Lexington Books, New York, 1995).
29
This is also corresponding with an estimate of 2.7 million children on San Francisco Children of Incarcerated
Parents Partnership website. This calculation, however, assumes that all children have only one parent in prison,
either mother or father.
30
Statista “Number of children in the United States in 2019, by age group” (September 2020)
<www.statista.com>.
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in New Zealand.31A report by Pillars,32 titled “Causes of and solutions to inter-generational
crime: the final report of the study of the children of prisoners”, published in 2011, summarises
results of two years of research into prisoners and their families, particularly children. The
report concluded that 269 of 368 prisoners studied were parents, and that they reported having
861 children in total. The average number of children per prisoner was 2.34.33
An estimate of children affected by parental imprisonment on 14 December 2019, extrapolated
by using data from 368 surveyed prisoners, was 22,855 children. In 2010, the National Health
Committee’s report on health in justice suggested an estimate of 20,000 children. 34 In June
2010, there were 8,816 prisoners in New Zealand.35 Proportionally, this would correspond to
an extrapolated estimate of 22,157 children with an imprisoned parent at one point in time in
December 2019.
A Report by the Ministry of Justice in 2017 suggested that almost one in five prisoners (19%)
has a direct parenting role at the time they are imprisoned, which means about 3,800 children
currently have one active parent in prison and another 20,000 more children have a parent in
prison, not in an active parenting role.36
The Australian Experience
In December 2019, the prison population in Australia was 43,069 prisoners.37 In their annual
2019-2020 review, Shine for Kids Australia estimated that there were approximately 77,000
children affected by parental imprisonment.38 The estimate of the population of children in
Australia was calculated from the data included in 2016 Census,39 compared with the estimate
of the Australian population in 2019.40 The estimated rate of children of prisoners per 100,000
children was 1,356.
The England and Wales Experience
A 2012 Ministry of Justice survey in England and Wales studied the past and present family
circumstances of 1,435 sentenced prisoners, examining current family relationships as well as

Children’s Commissioner “Stats on Kids” (2022) <www.occ.org.nz>.
Pillars is a New Zealand charity for children of prisoners. Pillars main objective is to build a community where
every child who has a parent in prison has access to support and appropriate services. These are delivered at the
right time to give the child hope and the link to a positive future.
33
Liz Gordon Causes of and solutions to inter-generational crime: the final report of the study of the children of
prisoners (Pillars, September 2011) at 10.
34
National Health Committee Health in Justice: Improving the health of prisoners and their families and whānau
(July 2010) at 5.
35
Department of Corrections “Prison facts and statistics - June 2010” (30 June 2010) <www.corrections.govt.nz>.
36
Ministry of Justice, Department of Corrections & New Zealand Police Maintaining a safe NZ and working
towards a more humane and effective criminal justice system (2017).
37
Corrective Services, Australia “National and state information about adult prisoners and community based
corrections, including legal status, custody type, Indigenous status, sex” (September 2021) Australian Bureau of
Statistics <www.abs.gov.au>.
38
Shine for Kids “Annual Review 2019-2020” (December 2020) <www.shineforkids.org.au> at 9.
39
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40
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childhood and family backgrounds. Results from the Surveying Prisoner Crime Reduction
(SPCR) longitudinal cohort study of prisoners show that 54 percent of interviewed prisoners
stated that they had children. They reported on average 2.1 children. The report concluded that,
based on the England and Wales’ prison population of 81,352 prisoners as of 30 June 2009,
there were a total of approximately 93,000 children with a parent in prison at that point. 41
Taking into consideration a continuous growth of prison population resulting in a total of
83,353 prisoners in England and Wales in December 2019,42 if one extrapolates a current
estimated number of children affected by parental imprisonment in England and Wales based
on the result of the Surveying Prisoner Crime Reduction (SPCR) longitudinal cohort study of
prisoners, there would be approximately 94,522 children with an imprisoned parent at one point
in time in December 2019. The population of children in England and Wales in 2019 was 12.6
million children.43 Thus, the estimated rate of children of prisoners per 100,000 children was
750, the second lowest of selected countries.
The Canadian Experience
According to the World Prison Brief statistics, in March 2019 there were 38,570 prisoners in
Canada (36,410 of whom were males).44 Research from the Correctional Service Canada, a
Federal agency, presumes that 52.8 percent of male prisoners are fathers and have, on average,
2.1 children.45 An extrapolated estimate of the number of children affected by paternal
imprisonment would, therefore, be 40,371 children at any one time. The data provided by
Statista shows that there were 7.3 million children under 18 in Canada as of July 2020.46 Thus,
the estimated rate of children of prisoners per 100,000 children was 553, the lowest of selected
countries.

2.4 Impact of Parental Imprisonment on Children
In general, authors of several studies have concluded that parental imprisonment may
negatively impact a child’s development, health and wellbeing. In exceptional cases, having a
parent in prison can have a positive impact on children, particularly in cases of children who
have been the victims of the crime committed by their parents or have been exposed to family
violence, neglect or substance use.
Immediate effects of parental imprisonment may involve feelings of shame, sadness and loss,
changes in family structure, stigma, financial difficulties, poor school performance or anti-
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social behaviours. Long term effects can range from attachment trauma, weakened parental
authority and parent-child relationship, negative perceptions of the legal system, impaired
ability to cope with a future stress or trauma, disruption of development, and intergenerational
patterns of a criminal behaviour.
The extent to which a child will be affected by parental imprisonment will be influenced by
multiple factors specific to each child and his or her family. The impact will vary according to
the nature of the offence, pre-prison variables and other underlying difficulties, relational
dynamics, care arrangements (before and during the period of imprisonment), and the wider
support systems and socio-structural context.47
According to Murray, there are some pre-existing differences between prisoners’ children and
other children that may account for the difference in the outcome for each individual child.48
Compared to the general population, prisoners are more likely to have been unemployed, to
have an alcohol or drug dependency, to have multiple mental health problems and to have
experienced or witnessed violence or neglect. Moreover, Murray suggests that children of
prisoners are at genetic risk for antisocial behaviour and mental disorders, even before their
parents are imprisoned. Other factors that may influence outcomes and impacts of parental
imprisonment on children include age and sex, previous experiences of parental imprisonment,
race, IQ, temperament, parent-child relationships, levels of social support, the type of crime
committed by the parent, the length of sentence and neighbourhood context.49
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Beth Weaver and Debbie Nolan Families of Prisoners: A review of the Evidence (Centre for Youth and Criminal
Justice, November 2015) at 11.
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The National Health Committee’s 2010 report on health in justice also emphasises that the
effects on children differ with age. Table 2 demonstrates how, according to the NHC,50 children
of four age groups are most likely to be affected by having their parents in prison. Some of
these impacts will be discussed in more detail below.

Age of child

Impacts of parental imprisonment

0 - 3 years

Low degree of attachment to imprisoned parent and loss of bond
Separation anxiety

4 - 7 years

Separation anxiety
Bedwetting and night terrors
Aggression and violence
Lack of engagement in school

8 - 10 years

Aggression and violence
Feeling depressed
Truancy

11 - 15 years

Violence
Assuming the role of the absent parent or parenting the parent
Truancy
Decreased academic achievement

Table 2 Impacts of imprisonment on prisoners’ children by age group

2.4.1 Physical Health
Children of prisoners represent a group of vulnerable individuals with complex needs. Parents
and caregivers reported that children’s health deteriorated and diseases such as asthma, eczema,
psoriasis, and other skin and nervous disorders were common among children of prisoners.51
The risks to this group of children constitute not only the right to special care and protection
measures, but also a public health issue.

2.4.2 Mental and Emotional Health
Children, from a fairly young age, have a good idea that there are rules outlining rights and
wrongs that apply to both children and grown-ups. They understand that if rules are not
followed, there may be a punishment. Several studies have shown that family secrets and
uncertainty can cause difficulties and further harm, therefore, good communication and
listening are important. Children cope better when they know where the parent is, that the

50
51

Above n 34, at 116.
Above n 33, at 115.
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parent is alive, and when told why the parent is in prison.52 Some children may feel responsible
for the parent’s departure, and feelings of guilt may arise, whilst others can experience loss and
sadness.
The 2013 Coping study was the first pan-European study involving a large sample of children
to explore the psychological health needs of children of prisoners. Its aim was to explore the
characteristics of children with imprisoned parents, their resilience and their vulnerability to
mental health problems. It involved over 1,500 participants and suggested that children of
prisoners were at a higher risk of mental health problems than children in the general
population.53

2.4.3 Behavioural Changes
Given the range of psychological difficulties that children may experience, it is not surprising
that some children’s behaviour changes when a parent is imprisoned. Some children may
develop mental health issues, others may experience difficulties learning and concentrating at
school. Children have different coping mechanisms and strategies, and reactions will be
specific to each particular child. Common changes in children’s behaviour linked to parental
imprisonment are anger management issues or tantrums, withdrawal and depression,
nightmares and bedwetting.

2.4.4 Attachment Issues
In general, children living in normal circumstances develop strong emotional attachments to
their parents or caregivers.54 The security of attachment55 is important for social and personality
development, because children who are securely attached have been found to develop stronger
friendships with peers, more advanced emotional understanding and early conscience
development, and more positive self-concepts, compared with insecurely attached children.56
Children may become insecurely attached when the care provided to them is inconsistent or
neglectful.57
For children of a young age in particular, parents are symbols of protection, safety and security.
Caregiver-child interactions also strengthen babies’ neuronal pathways regarding social
interactions and how to get their needs met, both physically and emotionally. If children live
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in a chaotic or threatening world, where their caregivers provide no response, their brains may
not fully develop.58
Any kind of separation will clearly disrupt a family life, break any existing relationships and
affect the nature of a child-parent attachment. The specific impact of parental imprisonment on
a child will therefore depend on factors like: the quality of the relationship with the parent
before the separation; the child’s age; care arrangements during the separation; the length of
the separation; and the frequency and form of contact with an imprisoned parent.59
If children do not cope with the separation and are not assisted by their new caregivers, schools
and/or counsellors, they can experience a severe attachment trauma, making them much more
vulnerable to a variety of emotional, social and moral problems in adulthood.

2.4.5 Ambiguous Loss
Children can face long-term confusion over whether the imprisoned parent is still part of their
family. They cannot grieve straightforwardly over the absent parent and the consequent
uncertainty can lead to post-traumatic stress.60 Dr. Pauline Boss was the first professional to
name this type of loss as an ‘ambiguous loss’, which differs from an ordinary loss because
there is no certainty that an absent person will come back or return to the way they used to be.61
She identifies two types of ambiguous loss. The first is when a person is physically present but
psychologically absent and the second type is when there is a physical absence but a
psychological (emotional) presence. The second is more relevant to children of prisoners.
Ambiguous loss is the most stressful kind of loss, because the normal process of mourning,
which allows normal grief leading to an acceptance and closure, is absent. Ambiguous loss is
a relational disorder caused by the lack of facts surrounding the loss of a loved one 62 - this
confuses children, prevents a resolution of the loss, and freezes the grief process, paralyzing
the family functions.

2.4.6 Social Stigma
The mistakes that parents have made should never be visited on their children. Parental
imprisonment can lead to children being labelled as different, as having an undesirable
characteristic and being in a category of ‘them’ as opposed to ‘us’.63 Children can also
experience so-called self-stigmatisation, when their coping strategies include feelings of guilt
and shame; talking to other children of prisoners; or whitewashing (avoiding negative
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feelings).64 The stigma has negative mental health effects.65 Both emotional difficulties and a
social stigma are strongly linked to bullying and discrimination, and may affect a child’s ability
to learn and consequently his or her educational performance. Some children may express
anger, violence or other problematic behaviour, and adolescents can develop substance abuse
issues. This often leads to truancy and later on to suspension from school. Achieving
educational success is undoubtedly the best way to prevent children from becoming offenders
in future. Schools, therefore, need to be a safe place for children.

2.4.7 Financial Hardship
Parental imprisonment also affects a family financially. Not only is an imprisoned parent’s
ability to manage finances and contribute limited, but his or her family may be left with a
reduced income. In some cases the non-imprisoned parents and caregivers, who were providing
financially for the family, might have to leave their jobs in order to care for young children.
Consequently, families not only lose the income of the imprisoned parent, but also have to rely
on a public welfare system to survive. Some families are also required to travel long distances
to visit their relatives in prison which involves an additional cost for the travel and
accommodation.
Moreover, prisoners may be required to purchase their toiletries, food or phone cards. The
hourly rate for a prison employment is often only symbolic, as low as 40 cents per hour in New
Zealand, and families do not have other choice than to cover these costs.
While some children of prisoners will be cared for by their other parent, family or whānau
members, or family friends, other children may be taken into state or foster care. Those in
Oranga Tamariki’s care receive funding for additional costs, such as counselling, bedwetting
costs, respite care or health costs. On the contrary, families and whānau that care for children
with a parent in prison do not get these extras, even though they are often greatly needed.66

2.4.8 Intergenerational Offending
Treasury data67 identifies that children with one or more of the following four indicators are at
risk of poorer outcomes as young adults:
●
●
●
●

a finding of abuse or neglect;
spending most of their lifetime supported by benefits;
having a parent who had received a community or custodial sentence; or
a mother with no formal qualifications.
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The report explains that the number of indicators that a child has increases the risk of poorer
outcomes substantially. Those with two or more indicators are eight times more likely to have
contact with Youth Justice, six times more likely to have received a corrections-administered
community or custodial sentence, and ten times likely to have received a custodial sentence,
compared to those with no indicators. Those with three or four indicators are nine times more
likely to have contact with Youth Justice and seven times more likely to have received a
community or corrections sentence, compared to those with no indicators.
Several studies have suggested that a family structure and a quality of a parent-child attachment
have greater impact on the risk of offending behaviours in future than socio-economic factors,
with the strongest predictor for imprisonment being growing up in a state care. 68 Parental
behaviours and attributes (such as parent criminality, parent attitudes, parenting style, and
parent expectations for a child’s educational attainment) and family interaction styles (for
example family conflict) are also believed to be associated with adolescent or adult offending.69
Analysis of two New Zealand 1980s’ birth cohorts show evidence of a strong connection
between Oranga Tamariki records and anti-social behaviours resulting in imprisonment. As
many as 69 percent of imprisoned adults and 83 percent of teenage prisoners had an Oranga
Tamariki record.70 Professor David Fergusson found that family factors made the greatest
contribution to the risk of violent or property-related offending, with other factors making
smaller but still significant contributions.71 Family factors consisted of experiencing regular
and severe physical punishment, a low level of maternal care or parental attachment, and a high
level of a family change. Another study confirmed this notion, arguing that the disruption to
the family has more negative impacts on the child than the resulting economic disadvantage.
In this study, family related factors included: child welfare involvement; parental separation
and marital status; coercive, inconsistent or neglectful supervision; witnessing violence or
experiencing maltreatment; parental criminal history; and age of mother at birth and birth
complications. Only three of 15 environmental risk factors were related to poverty.72
In 2015, a study based on a representative sample of 1,209 randomly selected New Zealand
prisoners recently entering into prison identified high rates of lifetime exposure to potentially
traumatising events. About 57 percent of prisoners reported having experienced sexual and/or
family violence, with the rate being higher for women at 75 percent compared to 56 percent
for men. Exposure to trauma may have long-term impacts such as the development of PTSD,
depression and anxiety, substance abuse, and interpersonal problems. Although there has been
no causal link made between a trauma and criminality, exposure to traumatic events causes a
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range of other maladaptive coping strategies, which are, in turn, associated with the
criminality.73
Many studies have shown that parental imprisonment may have a broad range of impacts on a
child’s health and wellbeing, as well as development. Most common negative effects include
physical and mental health issues, social stigma, discrimination, emotional damage,
challenging behaviour, experiencing sadness and loss, family instability, worsened educational
performance, financial hardship, attachment issues and anger. It appears that these effects and
risk factors establishing a higher likelihood of imprisonment are nearly identical. Most of these
factors set the stage for both the causes and consequences of imprisonment. Parental
imprisonment establishes, accordingly, a higher likelihood of children spending time in prison
in future; and consequently plays a role in intergenerational offending.

2.5 Conclusion
A child’s physical, emotional and psychological development occurs within a family
environment, and it is from their parents, wider family and whānau that children learn
unconditional love, understand right from wrong, and gain empathy, respect and selfregulation. The relationships, emotions, experiences and challenges that they encounter are
building their characters, strengths and resilience. These qualities enable children to engage
positively at school, at work and in society in general.
Removing a parent from a child can completely disrupt family balance and compromise the
stability of a child’s life.
Although there has been a growing body of research and interest in the international field, the
position and level of protection of children of prisoners remains rather different from children
of divorced parents or those who have been taken into public care. States have authority to limit
a person’s right to freedom and deprive him or her of liberty, therefore when imprisoning a
parent, States must also assume a level of responsibility for some of the consequences of this
action, such as for potential repercussions for affected children. As Baroness Hale, UK
Supreme Court Judge, said: 74
Everyone who plays a part - either in the criminal justice system or in the parenting and
education of the children involved—needs to recognise the needs of these children and
make proper provision for them.

This chapter began by providing statistics relating to imprisonment rates both in New Zealand
and worldwide. It then considered the particular issues facing children with parents who are in
prison. It can be suggested that the negative effects that parental imprisonment may have on
children are nearly identical as risk factors establishing a higher likelihood of imprisonment in
the future. This means that most of these factors set the stage for both the causes and
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consequences of imprisonment. Parental imprisonment establishes, accordingly, a higher
likelihood of children spending time in prison in future; and consequently plays a role in
intergenerational offending. If parental imprisonment and its effects on child's development
and well-being continue to be overlooked at the national level, the repercussions of
intergenerational offending will become more serious and difficult to manage.
With the importance of recognising the implications of parental imprisonment on children
having been established, chapter 3 will consider whether the failure to consider these
implications when sentencing parents is inconsistent with relevant international human rights
instruments.
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CHAPTER 3
Rights of Children with Parents in Conflict with the Law

3.1 Introduction
The previous chapter discussed the impacts that parental imprisonment may have on children,
demonstrating that children who are affected by parental imprisonment are identified as being
at higher risk of developing physical, mental and emotional problems. It also outlined the
connection between the adverse effects parental imprisonment may have on children and risk
factors establishing a higher likelihood of imprisonment in the general population. It concluded
that if parental imprisonment and its effects on child's development and well-being continue to
be overlooked at the national level, the repercussions of intergenerational offending will
become more serious and difficult to manage.
This chapter will discuss parental imprisonment in the context of international human rights
law. Children have rights that fall within two categories of human rights:
●

general human rights: children have the same general human rights as adults, some of
which they may only benefit from once they reach a certain age; and
● rights specific to children: children have rights specifically adapted to them, taking into
account the necessity of development of the child, fragility, specificities and ageappropriate needs. Children’s rights consider the vulnerable character of a child and the
public interest in protecting them. They require that a particular assistance is granted to
them and they are given protection adapted to their age and to their degree of maturity.
This categorisation will be mirrored within this chapter. Firstly, the history and evolution of
general human rights will be outlined and general human rights which are relevant to the
situation of children with parents in conflict with the law will be determined. The second part
will be devoted to specific children's rights relevant to the situation of these children.
Inasmuch as this thesis focuses on consideration of the best interests of children and their needs
when sentencing their parents, this chapter will not only refer to children of prisoners, but also
to children with parents in conflict with the law in general as parents may be sent to prison
before receiving a sentence of imprisonment (for example when remanded into custody). In
addition, general human rights and specific children rights outlined in this chapter apply to
children with parents in conflict with the law at all stages of criminal procedure. Finally, this
chapter will argue that all aspects of criminal justice policy and delivery must take children
rights into account.
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3.2 General Human Rights in the Context of Parental Imprisonment
3.2.1 History and Evolution of Contemporary Human Rights
Although the sanctity of human life has defined mankind from ancient times and has precedents
in many religions of the world, modern human rights began to form during the era of
renaissance humanism in the early modern period, and it was not until the formation of the
United Nations post-World War II and the adoption of the United Nations Declaration of
Human Rights (the Declaration) in December 1948 that there was an attempt to formally
incorporate the notion of human rights into an agreed statement of principles that would apply
to all peoples and nations.
The Declaration is a non-binding instrument and is therefore not enforceable. Nevertheless, it
is still considered one of the most important international legal instruments of the 20th century
and has become an inspiration, milestone and a building block for many other documents,
containing a catalogue of human rights and freedoms.
The post-war era also gave rise to multiple other international instruments protecting human
rights in different forms. In reaction to the conflicts of World War II and subsequently the Cold
War, and with the establishment of several international organisations in both regional and
international contexts, the second half of the 20th century was carried out in the spirit of
prevention of human rights violations and their promotion. The Declaration, together with the
International Covenant on Civil and Political Rights with its two Optional Protocols and the
International Covenant on Economic, Social and Cultural Rights (both adopted by UN General
Assembly Resolution 217 (III) in 1966) form the International Bill of Human Rights. In total,
there are 18 International Human Rights Treaties that have been ratified by New Zealand to
some extent.75
Regional human rights instruments were also enacted. In 1950, the newly formed Council of
Europe drafted the European Convention on Human Rights, which entered into force on 3
September 1953. The American Convention on Human Rights of 1969 built on the
International Covenant on Civil and Political Rights, and the African Charter of Human and
Peoples' Rights of 1981 built on all of its predecessors.76 In 1975, thirty-five states, including
the United States, Canada, and all European states except Albania and Andorra, signed the
Helsinki Accords.77
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Some of the general and child-specific rights contained in these agreements that are relevant to
children with parents in prison will be discussed in the following sections.

3.2.2 Protection of a Family and Right to Respect for Family Life
3.2.2.1 Overview
The most relevant of the general human rights provisions is the protection of the family and
the right to respect for family life. ‘Family’ is the fundamental element of society and its
importance is seen especially in its influence on the formation of the child's personality and the
development of his or her social relationships. The recognition of the family’s independence is
then reflected in the effort to minimise state interferences in the existence of the family. State
intervention comes as a last resort, for example as a solution that comes into play if all other
attempts at parental decisions fail.78
3.2.2.2 The Right to Family Life in Selected Human Rights Instruments
It is a matter of course that the family unit is protected by almost every international and
regional human rights instrument. Some of these will be discussed below.
Relevant provisions in international human rights instruments include:

Universal Declaration of Human Rights79
Article 12
No one shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to
the protection of the law against such interference or attacks.

Article 16
3. The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.

the 35 signatory nations to respect human rights and fundamental freedoms and to cooperate in economic,
scientific, humanitarian, and other areas. The Helsinki Accords are nonbinding and do not have treaty status.
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International Covenant on Civil and Political Rights80
Article 17
1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation.
2. Everyone has the right to the protection of the law against such interference or attacks.

Article 23
1. The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.

International Covenant on Economic, Social and Cultural Rights81
Article 10
The States Parties to the present Covenant recognize that:
1. The widest possible protection and assistance should be accorded to the family, which is
the natural and fundamental group unit of society, particularly for its establishment and
while it is responsible for the care and education of dependent children. Marriage must be
entered into with the free consent of the intending spouses.

Relevant provisions in regional human rights instruments include:
European Convention on Human Rights82
Article 8
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the Country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.
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American Convention on Human Rights83
Article 11
2. No one may be the object of arbitrary or abusive interference with his private life, his
family, his home, or his correspondence, or of unlawful attacks on his honour or reputation.
3. Everyone has the right to the protection of the law against such interference or attacks.

African Charter of Human and Peoples’ Rights84
Article 18
1. The family shall be the natural unit and basis of society. It shall be protected by the State
which shall take care of its physical health and moral.
2. The State shall have the duty to assist the family which is the custodian of morals and
traditional values recognized by the community.

The right to respect for family life is an exclusively individual right, belonging to the group of
civil and political rights. It is also a qualified right, which may therefore be subject to
limitations in order to protect the rights of another or the wider public interest. The right to
respect for family life includes both positive obligations, where the state is obliged to take
appropriate measures to ensure protection of family life, and negative obligations, where the
state is obliged to prohibit unjustified interference with the guaranteed right. When it comes to
family life, the case-law indicates that there are two main types of obligations: the first is to
give legal recognition to family ties and the second is to act to preserve family life. States are
obliged to preserve family life whenever these provisions are applicable.85
The material scope of the right to respect for family life differs according to the source of
legislation. There are obvious similarities in language arising mainly from the fact that the
drafting of each instrument necessarily takes into account, and often builds on, the language of
previous instruments. However, there are variations in language across these instruments based
on the political environment, regional specificities, constitutional limitations and the
willingness of participating states.
Therefore, when it comes to the analysis of the material scope of the right to respect for family
life, one must select where to look for guidance. Of course, the most advanced jurisprudential
body is the European Court of Human Rights (the ECtHR), however, the Human Rights
American Convention on Human Rights “Pact of San José, Costa Rica” 1144 UNTS 123 (adopted on 22
November 1969, entered into force 18 July 1978), art 11.
84
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Committee (HRC), in charge of hearing individual complaints with respect to the ICCPR, is a
more universal system. The American Convention on Human Rights (the AmCHR) may also
be taken into consideration as it presumably incorporates the most advanced language.
3.2.2.3 The Test for Limitations on Rights
As stated above, the right to respect for family life is a qualified right and can be subject to
limitations. Of the three key instruments identified above, the International Covenant on Civil
and Political Rights (the ICCPR), the European Convention on Human Rights (the ECHR) and
the AmCHR, each approaches these potential limitations in a different way. The ECHR
contains a clear test, the AmCHR contains a general limitation clause, and the ICCPR contains
no guidance, except that the limitation must not be ‘arbitrary or unlawful’.86
Despite the different approaches to explaining limitations, the instruments do appear to apply
the same standards. This demonstrates a tendency to treat human rights law as a fairly uniform
body of law, regardless of jurisdiction.
As the ECHR contains the clearest explanation of limitations, the language of Article 8, and
the subsequent interpretation of this by the ECtHR, will be discussed in more detail
Article 8 states:
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the Country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.

The limitations in Article 8(2) of the ECHR, therefore require the ECtHR to consider the
following questions:87
1. Does the complaint fall within the scope of application of Article 8?
If yes:
2. Has there been interference?
If yes:
3. Is the interference in accordance with law?
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4. Does it pursue a legitimate aim?
5. Is it necessary in a democratic society?
Question 1: Does the complaint fall within the scope of application of Article 8?
The first point that needs to be clarified when considering the family life component of Article
8 is the meaning given to the word ‘family’. This is not defined in the ECHR, which gives the
ECHR itself the ability to adapt the content of individual objectives to needs of society.
The scope of the right to respect for family life is therefore left to be interpreted by the ECtHR.
Cases have indicated that the essential ingredient of ‘family life’ is the right to live together so
that family relationships may develop normally88 and that members of the family may enjoy
each other’s company.89 The basic condition of the eligibility of family relationships for
protection guaranteed by Article 8 of the ECHR are close personal ties between persons. This
condition was enshrined in the judgment Anayo v Germany.90 Family life is not confined solely
to families based on marriage, and may encompass other de facto family ties where the parties
are living together outside marriage.91 What is important is whether family relationships exist
as a matter of fact;92 de facto family life, therefore, receives recognition under the ECHR on
an equal basis with formally established ties.93 The assertion of the existence of family life can
be based on indicators such as the common household,94 persistence of the relationship,95 age,
personal dependence and other facts of each case.96
Similarly, cohabitation is not necessary for family life to exist.97 As the ECtHR clarified:
[t]he concept of family life on which Article 8 is based embraces, even when there is no
cohabitation, the tie between a parent and his or her child, regardless of whether or not the
latter is legitimate. Although that tie may be broken by subsequent events, this can only
happen in exceptional circumstances.98
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In regards to children and their parents, a child born of a marital relationship is assumed to be
part of the family unit from the moment, and by the very fact, of his or her birth. 99 The
assumption of family life also applies, and the same level of protection is guaranteed, to
children who come from their parents' non-marital relationships.100 However, the mere
presence of a biological kinship, without any further legal or factual elements indicating the
existence of a close personal ties, will not be sufficient.101 At the same time, the absence of
blood ties will not automatically preclude a relationship from falling within the concept of
family.102 The bond between the child and his or her parents amounts to family life even if, at
the time of his or her birth, the parents are no longer cohabiting, or if their relationship has then
ended.103
Where the existence or non-existence of family life concerns a potential relationship that could
develop between a child and his or her parent, relevant factors include the nature of the
relationship between the natural parents and the demonstrable interest in, and commitment by,
the parent to the child both before and after his or her birth.104
Article 8 may also extend its protection to situations where the establishment of contacts
between one parent and his or her child is difficult or impossible due to the conduct of the other
parent. When such instances arise, the ECtHR would assess the potential family life, taking
into account the surrounding circumstances such as the nature of the relationship between the
child’s parent, their family plan, the circumstances of the family crisis and the emotional bond
with the child.105
The mutual enjoyment by parent and child of each other’s company constitutes a fundamental
element of family life within the meaning of Article 8 of the ECHR (even if the relationship
between the parents has broken down), and everyday contact in the parent-child relationship is
considered its essential component. Therefore, measures adopted by domestic courts that
hinder such enjoyment may amount to an interference with Article 8.106
Where the existence of a family tie with a child has been established and the ECtHR concludes
the applicability of Article 8, attention then turns to the second question.
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Question 2: Has there been interference?
To answer this question, the ECtHR will consider whether the case involved any action initiated
by a state that interfered with the exercise or enjoyment of the right to family life.
If the ECtHR concludes that there has been no such interference, the assessment shifts to the
existence of positive obligations on the state to protect the relevant right. Although there is no
direct provision in the ECHR imposing positive obligations on states to protect families,107
according to the ECtHR´s case law, where the tie with a child has been established, the state
must act in a manner calculated to enable that tie to be developed and legal safeguards must be
established that render possible as from the moment of birth, or as soon as practicable
thereafter, the child’s integration in his family.108
A positive answer to the question of interference will lead to question 3.
Question 3: Is the interference in accordance with the law?
The third question of the ECtHR’s limitation test on the justification of the interference entails
the detection of a legal basis legitimising the interference. If the interference is in accordance
with the law, the conduct complained of will be compatible with Article 8 at this stage of the
consideration (though might not be considered necessary or proportionate at a later stage). To
determine whether an interference is in accordance with the law, the ECtHR evaluates the
presence of a national law, the clearness and precision of its wording and the aim it pursues.109
Once the ECtHR is satisfied with the legality of the interference, it will examine the legitimacy
of the aim pursued.
Question 4: Does it pursue a legitimate aim?
The second paragraph of Article 8 of the ECHR states:
[t]here shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the Country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.

States are obliged to name the objective pursued to justify the interference. Only those aims
listed under the provisions can be invoked by states, but the aims are couched in broad terms.
The legitimate aims, as listed in Article 8, are:
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●

National security

This aim involves protection of the state from the risk of harm resulting from internal or
external enemies’ conduct, such as subversion of the government or violent attacks to
democracy.
●

Public safety

Public safety is usually required to coexist with other grounds, such as national security or
prevention of crime and disorder.110
●

Economic well-being of the country

Measures or rules may be justified within the meaning of Article 8(2) by the preservation of
the country’s economic wellbeing. As an example, immigration measures may be justified to
regulate labour markets because of population density.111
●

Prevention of disorder and crime

Prevention of disorder, one of the most invoked legitimate aims, incorporates situations when
individual or collective conduct threatens the peaceful life of the community. In relation to
crime, an important distinction has to be drawn between prevention and detection. The
measures taken by the state can be justified only insofar as they tend to avoid the commission
of a crime - for example collection of DNA samples in S. and Marper.112 After the offence has
been committed, the state has to rely on different justifications.
●

Protection of health or morals

In this context, health refers to the individual sphere, while the protection of morals has been
usually been interpreted as a synonym of sexual morality.113
●

Protection of the rights or freedoms of others

This aim has been considered an open clause as a result of various – potentially not yet clearly
defined – kinds of limitations have been justified.
The case-law confirms that states have nearly always managed to convince the ECtHR and the
HRC that they were acting for a proper legitimate purpose. Whilst in most instances the ECtHR
and the HRC do not challenge the legitimacy of the aim referred to by the state, they require
the party to prove that the measure which is being challenged is necessary in a democratic
society, meets a pressing social need and corresponds to shared values. Thus, the key matter
for contention in regards to Article 8 will be the necessity and proportionality of the measures
adopted to pursue such aims.
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Question 5: Is it necessary in a democratic society?
The legality (Question 3) and legitimacy (Question 4) of the interference do not guarantee its
compliance with Article’s 8 conditions of derogation. The measure will also have to pass the
‘necessity’ or ‘non-arbitrariness’ test. It is a duty of the respondent state to demonstrate the
existence of a pressing social need behind the interference.114
According to the ECtHR, ‘necessary’ in the context of Article 8 does not have the flexibility
of such expressions as ‘useful’, ‘reasonable, or ‘desirable’ but implies the existence of a
‘pressing social need’ for the interference in question. It is for national authorities to make the
initial assessment of the pressing social need in each case. However, their decision remains
subject to review by the ECtHR.
A restriction on the right to respect for family life cannot be regarded as ‘necessary in a
democratic society’ unless, amongst other things, it is proportionate to the legitimate aim
pursued,115 with regard being had to the fair balance which has to be struck between the relevant
competing interests.116 Even though proportionality is not explicitly mentioned in Article 8(2)
of the ECHR, it is one of the main requirements that the ECtHR considers when assessing
interference with the right to respect for family life.117
When determining whether an interference was ‘necessary’ the ECtHR will also consider the
margin of appreciation118 left to states. The ECtHR reiterates that a number of factors must be
taken into account when determining the extent of the margin of appreciation to be enjoyed by
the state.119 States are normally in the best position to assess the necessity and proportionality
of certain measures in the relevant cultural and socioeconomic context, particularly when it
comes to policies on debated moral issues or local economic development.120
Where a particularly important facet of an individual’s existence or identity is at stake, the
margin of appreciation allowed to the state will normally be restricted. 121 Similarly, if the
presence of a regulatory goal or policy is perceived as ‘common’ or ‘European’ it will have the
effect of narrowing the margin of appreciation.
In contrast, where there is no consensus within the member states of the Council of Europe,
either as to the relative importance of the interest or as to the best means of protecting it,

114

Piechowicz v. Poland ECHR 20071/07, 17 April 2012 at 212.
Dudgeon v. the United Kingdom (1981) Series A no 45 at 51-53.
116
A, B and C v. Ireland [GC] (2010) ECHR 25579/05 at 229.
117
The HRC has also followed this approach, indicating that a precise balance of the circumstances in the given
case must be observed by paying regard to the principle of proportionality. In Canepa v Canada, the HRC
established that “arbitrariness extends to the reasonableness of the interference with the person’s right under
Article 17 of the ICCPR and its compatibility with the purposes, aims and objectives of the Covenant.”
118
The term “margin of appreciation” refers to the space for manoeuvre that the Strasbourg organs are willing to
grant national authorities, in fulfilling their obligations under the European Convention on Human Rights (the
Convention).
119
S.H. and Others v. Austria [GC] (2011) ECHR 57813/00 at 94; Hämäläinen v. Finland [GC] (2014) ECHR
37359/09 at 67.
120
Handyside v. the United Kingdom ECHR 5493/72, 7 December 1976.
121
Evans v. the United Kingdom [GC] ECHR. 6339/05, 10 April 2007 at 77.
115

30

particularly where the case raises sensitive moral or ethical issues, the margin of appreciation
will be wider.122 There will also usually be a wide margin of appreciation accorded if the state
is required to strike a balance between competing private and public interests or rights protected
by the ECHR.123
3.2.2.4 Application of Art 8 to children with parents in prison
If Article 8 of the ECHR was applied to a scenario where the parent of a child has been
separated from them due to imprisonment, the first step would then be to consider whether the
complaint falls within the scope of application of Article 8. This would require a consideration
of family life. Under the case law, family ties would be found between parent and child if there
was a biological link (whether or not the parents were married, or living together). The absence
of blood ties will not however automatically preclude a relationship from falling within the
concept of family, if there are close personal ties. As discussed earlier, the mutual enjoyment
by parent and child of each other’s company constitutes a fundamental element of family life.
The next step would be to determine whether there has been an interference. Where separation
of a child from his or her parents results from any action initiated by a state, such as the
detention or imprisonment of one or both parents, this action by the state power is undoubtedly
an interference with family relations, and thus also an interference with the right to respect for
family life.
The final part of the test is to examine whether such interference is in accordance with the
relevant law, pursues a legitimate aim and is necessary in a democratic society and
proportionate to the legitimate aim pursued. This would depend on circumstances in each
individual case and particularly on whether the Sentencing Judge gave appropriate weight to
all different factors and balanced all interest according to relevant principles and laws.

3.3 Specific Children’s Rights in the Context of Parental Imprisonment
In addition to general human rights instruments, there are also human rights instruments which
specifically consider children’s rights. These rights take into account the necessity of the
development of the child, specifically focusing on fragility, specificities and age-appropriate
needs.124 Whilst the provisions of general human rights instruments protect family as a
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fundamental element of society and guarantee the right to respect for family life, the United
Nations Convention on the Rights of the Child protects children and their rights specifically.
Children’s rights recognise fundamental guarantees intended for all human beings, such as the
right to life, the right to be free from discrimination and the right to dignity through the
protection of physical and mental integrity. These rights also include civil and political rights,
such as the right to identity and the right to a nationality; economic, social and cultural rights,
including among others the right to education, the right to a decent standard of living and the
right to health. They involve both individual rights: the right to live with his or her parents, the
right to education, the right to benefit from protection, and collective rights: rights of refugee
and disabled children, of minority children or from autochthonous groups.125
Children’s rights consider the vulnerable character of the child and the public interest in
protecting them. They aim to grant particular assistance to children and to give them protection
adapted to their age and to their degree of maturity.

3.3.1 History and Evolution of Children Rights
Children’s rights have come a long way in a relatively short time. The distinction between child
protection – the child’s right to special protection from extreme forms of abuse and neglect –
and children’s rights – which included an independent legal identity, a degree of autonomy
from parents, and the right to a free, serene and healthy childhood unburdened from heavy
labour, soon became obvious.
3.3.1.1 Evolution of Children Right before the Adoption of the UN Convention on the Rights
of the Child
It was the 19th century - and industrialisation - that brought about the onset of children’s
rights.126 Until then, it was common for children to work alongside adults, often in unsanitary
and unsafe conditions. Since 1841, laws have been adopted in several European countries to
protect children. As an example, in 1881, the right for children to be educated was enshrined
in French laws, recognising the fact that children need protection and cannot be treated in the
same way as adults.127
In 1919 the League of Nations was established, and five years later, it adopted the Declaration
of the Rights of the Child, commonly known as the Geneva Declaration. This was the first
international treaty on children’s rights. The Preamble of the Geneva Declaration states that
mankind owes to the child the best that it has to give. In its five statements it outlines a list of
responsibilities towards children who are considered vulnerable, including the provision of
means for their development, special help in times of need, priority for relief, economic
freedom and protection from exploitation and an upbringing that instils social consciousness
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and duty.128 The General Assembly of the League of Nations once again approved the Geneva
Declaration in 1934. It is a non-binding agreement.
Following the devastating aftermath of the World Wars of the 20th century and their
psychological, emotional and physical impact on children, the United Nations was formed, and
acknowledged that the human rights of children required special protection. Relevant childspecific provisions can be found in the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the International Covenant on
Economic, Cultural and Social Rights:

Universal Declaration of Human Rights129
Article 25
2. Motherhood and childhood are entitled to special care and assistance. All children,
whether born in or out of wedlock, shall enjoy the same social protection.

International Covenant on Civil and Political Rights130
Article 24
1. Every child shall have, without any discrimination as to race, colour, sex, language,
religion, national or social origin, property or birth, the right to such measures of protection
as are required by his status as a minor, on the part of his family, society and the State.

International Covenant for Economic, Social and Cultural Rights131
Article 10
3. Special measures of protection and assistance should be taken on behalf of all children
and young persons without any discrimination for reasons of parentage or other conditions.

In 1946 the United Nations International Children’s Emergency Fund, UNICEF, was
established, with a focus on helping young war victims, particularly in Europe.132 In 1953,
UNICEF was granted the status of a permanent international organisation and its mandate was
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enlarged and expanded to include developing countries.133 Nowadays, UNICEF puts in place
several programs for helping children in their education, health, and their access to water and
food.
In 1959 the United Nations General Assembly adopted the Declaration of the Rights of the
Child, which identifies 10 principles relating to children’s rights, including children’s rights to
education, play, a supportive environment and health care.
Following this Declaration, international standards on children’s rights have advanced
dramatically and multiple child-specific rights instruments have been adopted:
●

the Convention 138 (C138), adopted in 1973 by the General Conference of the
International Labour Organisation (ILO), sets 18 years as the minimum age for
undertaking work that might be hazardous to a person’s health, safety or morals;134
● the Declaration on the Protection of Women and Children in Emergency and Armed
Conflict (1974) prohibits attacks against or imprisonment of civilian women and
children, and upholds the sanctity of the rights of women and children during armed
conflict;135 and
● the United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(1985) details the principles of a justice system that promote the best interests of the
child, including education and social services and proportional treatment for child
detainees.136
3.3.1.2 The UN Convention on the Rights of the Child
“The child, for the full and harmonious development of his or her personality, should grow
up in a family environment, in an atmosphere of happiness, love and understanding. The child
should be fully prepared to live an individual life in society, and brought up in the spirit of the
ideals proclaimed in the Charter of the United Nations, and in particular in the spirit of peace,
dignity, tolerance, freedom, equality and solidarity.”137
In 1978 the Commission on Human Rights presented its draft Convention on the Rights of the
Child for consideration. This was unanimously adopted by the United Nations General
Assembly on 20 November 1989, and became an international treaty and entered into force on
2 September 1990, after being ratified by 20 states.
The Convention consists of 54 articles and is complemented by three Optional Protocols. The
Convention aims to respect and protect the rights of all children, wherever they live and
regardless of their race, colour, sex, language, religion, political or other opinion, national,
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ethnic or social origin, property, disability, birth or other status, or that of their parents or legal
guardians.138 It is widely acclaimed as a landmark achievement for human rights, recognising
the roles of children as social, economic, political, civil and cultural actors.139
The Convention has its own control mechanism which is secured by the UN Committee on the
Rights of the Child, a body of 18 independent experts. The Committee monitors the
implementation of the Convention and the Optional Protocols by its States parties.
Under Article 44 of the Convention all States Parties are required to submit periodic reports to
the Committee on the measures they have adopted which give effect to the rights protected by
the Convention and on the progress made on the enjoyment of those rights.
A child is determined by the Convention as being a human being below the age of 18 years
unless under the law applicable to the child, majority is attained earlier.140
There are four general principles that give a framework to all children’s rights:
●

Non-discrimination, enshrined in Article 2 of the Convention, means that all children
should enjoy their rights and should never be subjected to any discrimination. They
should have the same rights and opportunities to develop their potential in all situations
and at all times.
● The best interests of the child must be a primary consideration in all actions concerning
a child, as set out in Article 3 of the Convention. For example, when deciding about
childcare arrangements, the Family Court must consider the best interests of a child,
weigh it against other affected rights and obligations, and determine what impact the
potential decision may have on a child.
● The voice of the child must be heard and respected in all matters concerning his or her
rights as formulated in Article 12 of the Convention. In order to know what is actually
in the interests of the child it is logical to listen to him or her. For example, those in
power should consult proposed policies with children (their representatives) before
making decisions that will affect them.
● The right to survival and development, as set out in Article 6 of the Convention, which
goes beyond the classic concept of right to life (“right not to be killed”), and declares
the child's right to survival and development, which underscores the vital importance
of ensuring access to basic services and to equality of opportunity for children to
achieve their full development. For example, a child born in one of the developing
countries should have effective access to health care and education to fulfil his or her
potential.
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3.3.1.3 Children Rights in Post-Convention Era
The following are some of the international human rights law instruments that have been
adopted to protect and enhance the rights of children following the adoption of the Convention:
●
●

●

●

●

the African Charter for the Rights and Welfare of the Child was adopted in 1990 by the
Organisation for African Unity;141
the Worst Forms of Child Labour Convention (C182), adopted in 1999 by the ILO, calls
for the immediate prohibition and elimination of any form of work that is likely to harm
the health, safety or morals of children;142
in 2000 the UN General Assembly adopted two Optional Protocols to the 1989
Convention on the Rights of the Child - the Optional Protocol to the Convention on the
Rights of the Child on the involvement of children in armed conflict143 had been ratified
or acceded to by 170 States144, and the Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child prostitution and child pornography145
had been ratified or acceded to by 176 States146;
the World Fit for Children agenda (2002), adopted as a result of the United Nations
Special Session on Children, outlines specific goals for improving the prospects of
children over the next decade;147
the third Optional Protocol to the 1989 Convention on the Rights of the Child on a
communications procedure,148 adopted in 2011, which introduces a mechanism by
which children may submit complaints to the Committee on the Rights of the Child,
had been ratified or acceded to by 46 States.

3.3.1.4 History and Evolution of Rights of Children with Parents in Conflict with the Law
In the years since the Convention, there has been increasing recognition of the rights of children
in who have parents in prison.
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In 2003, the San Francisco Partnership for Incarcerated Parents published the Bill of Rights for
children of incarcerated parents that inspired various international, regional and domestic
documents:149
●
●
●
●
●
●
●
●

I have the right to be kept safe and informed at the time of my parent’s arrest;
I have the right to be heard when decisions are made about me;
I have the right to be considered when decisions are made about my parent;
I have the right to be well cared for in my parent’s absence;
I have the right to speak with, see and touch my parent;
I have the right to support as I struggle with my parent’s imprisonment;
I have the right not to be judged, blamed or labelled because of my parent’s
imprisonment; and
I have the right to a lifelong relationship with my parent.

The importance of the protection of rights of children with parents in conflict with the law has
been increasingly recognised across international and regional human rights systems, by both
governmental and non-governmental organisations.
The United Nations
In 2006, the UN Committee on the Rights of the Child recognised children of prisoners as being
at particular risk in General comment No. 7 (2006) on implementing child rights in early
childhood:150
Children’s rights to development are at serious risk when they are orphaned, abandoned or
deprived of family care or when they suffer long-term disruptions to relationships or
separations (e.g. due to natural disasters or other emergencies, epidemics such as
HIV/AIDS, parental imprisonment, armed conflicts, wars and forced migration). These
adversities will impact on children differently depending on their personal resilience, their
age and their circumstances, as well as the availability of wider sources of support and
alternative care.

In 2009, the UN General Assembly adopted Guidelines for the Alternative Care of Children
without Parental Care, including the following conditions: 151
When the child’s sole or main carer may be the subject of deprivation of liberty as a result
of preventive detention or sentencing decisions, non-custodial remand measures and
sentences should be taken in appropriate cases wherever possible, the best interests of the
child being given due consideration.
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The Bangkok Rules, adopted by the UN General Assembly on 21 December 2010, contain
rules requiring consideration of the best interests of the child.152 It should be noted that these
Rules are specifically focussed on the treatment of women prisoners. Consideration of
women’s caretaking responsibilities for children is also recognised through allowing these
women to make arrangements for those children prior to or on admission,153 or when sentencing
them154 and making decisions regarding their early conditional release (parole).155 The
Bangkok Rules also state that non‑custodial sentences for pregnant women and women with
dependent children shall be preferred where possible and appropriate, with custodial sentences
being considered when the offence is serious or violent or the woman represents a continuing
danger, and after taking into account the best interests of the child or children, whilst ensuring
that appropriate provision has been made for the care of such children.156 In regards to children
with mothers in conflict with the law, Rule 68 recognises the importance of research on the
number of children affected by their mothers’ involvement in the criminal justice system, and
imprisonment in particular, and the impact of this, in order to contribute to policy formulation
and programme development, taking into account the best interests of the children. 157 The
necessity to address the needs of children of prisoners, taking into account their human rights,
was also stressed in the Salvador Declaration of the 12th UN Crime Congress in 2010.158
On 30 September 2011, the UN Committee on the Rights of the Child devoted its Day of
General Discussion to the topic of ‘Children of incarcerated parents’ and sought to raise
awareness about, and explore, relevant child rights issues. It also aimed to provide policy and
practical guidance to States and other relevant actors on the respect, promotion and fulfilment
of the rights of children in such situations.159
The 2012 Human Rights Council Resolution on the Rights of the Child emphasized the rights
of the child affected by parental imprisonment, in particular the right to have their best interests
included as an important consideration in decisions relating to one or both of their parent’s
involvement with the criminal justice system, should be recognised, promoted and protected.160
Furthermore, in 2015, the United Nations Model Strategies and Practical Measures on the
Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice
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included children of prisoners in the definition of ‘children in contact with the justice system’
and extended the protections outlined in the model strategies to such children.161
The Council of Europe
In 2000, the Council of Europe’s General Assembly recommended that the imprisonment of
mothers with young children should be avoided, urging that alternative forms of sanctions be
developed.162 Moreover, it was recommended that guidelines be developed so sentencing
courts only consider imprisonment of pregnant women and women with infants when the
committed crime is serious and involves violence, and when the woman continues to pose a
threat.163
The 2008 Report of the Social, Health and Family Affairs Committee of the Parliamentary
Assembly of the Council of Europe on Women in prison recognises that women are often
primary carers for their children, and their imprisonment can have disastrous effects on their,
and their children’s, family life. The report also stresses that in most cases, the imprisonment
of a woman can lead to the violation not only of her rights, but also of those of her children.164
The 2009 Resolution on Women in Prison built on this report.165 Among other matters, it
requires the States to ensure that women who are the sole caregivers of young children are not
imprisoned while awaiting trial, except in circumstances where there is a real risk of reoffending, of absconding or of interfering with witnesses.166 Furthermore, mothers in custody
should be placed in prisons within a reasonable distance and travelling time of their families,167
and prisons should record the number, ages and location of the prisoner’s children and the
children’s caregiver immediately upon their arrival.168 In addition, States are encouraged to
allow women prisoners to see their children aged under 18 outside prison on special
occasions.169 The resolution also establishes the right to inform imprisoned mothers of the
whereabouts of their children and reassure them that their children are receiving suitable care
and that they will be able to be reunited with them on release.170
The foremost European standard for protecting the rights and well-being of children of
prisoners was adopted by the Council of Europe in 2018.171 Entitled the ‘Recommendation to
Member States Concerning Children with Imprisoned Parents’, this recommendation provides
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detailed procedures for child protection in addition to re-articulating children’s rights as set out
by other legal instruments. It covers different situations and stages of criminal proceedings and
outlines specific and detailed guidelines and recommendations to States.
Similarly to other international guidelines, this recommendation requires that where a custodial
sentence is being contemplated, the rights and best interests of any affected children should be
taken into consideration and alternatives to detention be used as far as possible and appropriate,
especially in the case of a parent who is a primary caregiver.172 The recommendation also states
that the role of the imprisoned parent should be supported from the start of detention and after
release.173 Programmes and other interventions that support and develop a positive child-parent
relationship should be included in sentence planning, particularly those focusing on prisoners
preserving, and exercising as far as possible, their parental role during imprisonment,
minimising the impact of imprisonment on their children, developing and strengthening
constructive child-parent relationships, and preparing them and their children for family life
after release.174 In addition, States are encouraged to adopt a multi-agency and cross-sectoral
approach involving cooperation of probation services, local communities, schools, health and
child welfare services, the police, the children’s ombudsperson or other officials with
responsibility for protecting children’s rights, as well as other relevant agencies, including civil
society organisations offering support to children and their families.175
The European Union
The 2007 European Parliament Resolution on The Impact Of Parental Detention On Social
Life And Family Life recommends that alternative penalties to imprisonment should be
favoured if the sentence imposed is short and the risk to public safety low, and if the person is
a single parent or has young children, or is responsible for looking after dependent or
incapacitated persons.176 It recognises that many women in prison are single mothers who lose
contact with their children, sometimes forever, as a result of their imprisonment.177 It further
recommends that the negative impact that the isolation and distress might have on the health
of pregnant women prisoners, and the consequences for the child, should be considered very
carefully when imposing a prison sentence.178 The Court should therefore ascertain whether
there are children before taking a decision to remand a defendant in custody and when imposing
a sentence of imprisonment, and to ensure that measures are taken to guarantee their rights in
full.179 If the detention is inevitable, States should provide psycho-social treatment to ensure
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the best possible preparation for the separation of women prisoners from their children and to
lessen its negative impact.180
In 2014, in its Resolution on the 25th anniversary of the UN Convention on the Rights of the
Child, the European Parliament underlined the fact that an estimated 800,000 children in the
EU were separated from an imprisoned parent each year, and that this impacted on the rights
of children in multiple ways.181

3.3.2 Rights of Children with Parents in Conflict with the Law
Children with parents in conflict with the law have rights equal to all other children. The
following are Convention rights that are of particular interest to the situation of children with
parents in conflict with the law:
3.3.2.1 The Non-discrimination Principle
Article 2 of the Convention states: 182
1. States Parties shall respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any kind, irrespective of the
child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin, property, disability, birth or other status.
2. States Parties shall take all appropriate measures to ensure that the child is protected
against all forms of discrimination or punishment on the basis of the status, activities,
expressed opinions, or beliefs of the child's parents, legal guardians, or family members.

According to the UN Committee on the Rights of the Child, the right to non-discrimination not
only prohibits all forms of discrimination in the enjoyment of rights under the Convention, but
also requires States to proactively take all appropriate measures to ensure equal opportunities
for all children to enjoy the rights under the Convention.183
Children with parents in conflict with the law have equal rights to all other children. Their
rights should not be affected because of the status of their parents, or because of decisions about
their parents.184
Interestingly, in a case before the Human Rights Committee concerning family reunification,
the Committee noted that the child cannot be held responsible for any decisions taken by his
or her parents. In doing so, the Human Rights Committee moved away from the argument that
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parents are responsible for their own actions or decisions in relation to their children and that
both parents and children must bear the consequences of such actions or decisions.185
The fundamental principle of non-discrimination must be upheld in all aspects of decisionmaking connected to and treatment of children with parents in conflict with the law and their
access to services, regardless of the parent’s gender. The wider application is also recognised
in the Bangkok Rules which state that “as the focus includes the children of imprisoned
mothers, there is a need to recognise the central role of both parents in the lives of children”.
186
Accordingly, some of these rules would apply equally to male prisoners and offenders who
are fathers.
Further to this, recommendations issued by the Committee on the Rights of the Child following
their Day of General Discussion on Children of Incarcerated Parents refer to caregivers as well
as parents.187 The Human Rights Council resolution on the rights of the child, adopted after
this Day of General Discussion, also refers to sole or primary caregivers.188
3.3.2.2 The Best Interest of the Child
Article 3(1) of the Convention states: 189
In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.

Article 3(1) is self-executing and can be invoked before the Court. Self-executing provisions
may be applied by the organs of the State, enforced by the Courts and create rights for the
individuals.190
According to the UN Committee on the Rights of the Child, the best interest of the child is a
threefold concept:191
●

The right of the child to have his or her interest taken into account is a primary
consideration when other rights and interests are being considered in order to reach a
decision, as well as a guarantee that this right will be implemented whenever a decision
is to be made concerning a child. The Committee further emphasizes that this right is
conceived as both a collective and individual right;
● the best interest of the child as an interpretative principle ensures that, where a legal
provision can be interpreted in different ways, the interpretation that serves the best
interest of the child most effectively should be chosen;
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●

the rules of procedure means that where the decision may affect the child, the decisionmaking process must involve an evaluation of the possible positive and negative effects
of the decision on the child. The Committee also provides that the justification of the
decision shall demonstrate that the child's best interest has been explicitly taken into
account. The relevant authority is required to explain how the right has been respected
in the decision, in particular:
1. what has been considered to be in the child’s best interests;
2. what criteria it is based on; and
3. how the child’s interests have been weighed against other considerations.

Interpretation of Article 3(1) of the Convention
Article 3(1) begins “in all actions concerning children…”. According to the Committee, the
word ‘action’ does not only include decisions, but also all acts, conduct, proposals, services,
procedures and other measures.192 This legal duty applies to all decisions and actions that
directly or indirectly affect not only an individual child, but also children as a group. 193 As
stated in the Committee’s general comment No. 7 (2005), para. 13 (b), ‘all actions’ include
those aimed at children, as well as actions which include children and other population
groups.194 The ‘courts of law’ as stated in Article 3(1), refers to all judicial proceedings, in all
instances.195
The notion of ‘primary consideration’ means that the best interest of the child is not considered
on the same level as all other rights or interests. This strong position is justified by the special
situation of the child: dependency, maturity, legal status and, often, voicelessness. If the
interests of children are not highlighted, they tend to be overlooked.196 States may not under
Article 3(1) exercise discretion as to whether the best interest of the child is to be assessed and
ascribed the proper weight as a primary consideration in any action undertaken.197
However, since Article 3(1) covers a wide range of situations, the Committee recognises the
need for a degree of flexibility in its application. Viewing the best interests of the child as
‘primary’ consideration requires a consciousness about the place that children’s interests must
occupy in all actions and a willingness to give priority to those interests in all circumstances.198
The Assessment and Determination of the Best Interest of the Child
According to the Committee on the Rights of the Child, the best interest of the child is a flexible
and adaptable concept, which requires an inquiry of both an assessment and a determination of
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the child’s best interests. In the context of potential separation of a child from his or her parents,
it is essential to carry out this inquiry.199
The Committee has set out a list of elements that should be taken into account when assessing
and determining the best interests of the child. The list of elements is non-exhaustive and can
be narrowed or extended to other elements if the specific case requires so:200
●
●
●
●
●
●
●

the child's views;
the child's identity;
preservation of the family environment and maintaining relations;
care, protection and safety of the child;
situation of vulnerability;
the child's right to health; and
the child's right to education.

The best interest of the child should always be assessed in the context of a specific case, taking
into account the individual personality of the child, and his or her interests and needs.201
To ensure the correct implementation of the right to have his or her best interests taken into
account, the Committee has also set out the following procedural safeguards:202
●
●
●
●
●
●
●
●

the child's right to express his or her own views;
establishment of facts;
perception of time through the child's eyes;203
qualified professionals;
legal representation;
legal reasoning;
mechanisms to review or revise decisions; and
child-rights impact assessments.

Application of Article 3(1) of the Convention to the Situation of Children with Parents
in Conflict with the Law
The Committee has clarified that in criminal cases:204
...the best interests principle applies to children in conflict (i.e. alleged, accused or
recognized as having infringed) or in contact (as victims or witnesses) with the law, as well
as children affected by the situation of their parents in conflict with the law...
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According to the Committee, it is necessary to take into account the best interest of the child
and protect his or her rights at all stages of criminal proceedings. This should be done by all
actors involved in the process including law enforcement, prison service professionals, and the
judiciary.205
The Committee has looked into the situation of children of imprisoned parents in several
reports.206 The Committee requires that the best interests of the child of a defendant/an
imprisoned parent is considered carefully and independently by competent professionals and
taken into account in all decisions related to detention, including pre-trial detention and
sentencing, and decisions concerning the placement of the child.207 The best interest of the
child should always be a primary consideration in decisions relating to the sentencing of his or
her parent or caregiver.208 The Committee has also recommended that all those with authority
to undertake decisions affecting children shall be equipped with guidance and clear
procedures.209
Accordingly, in the context of children of parents in conflict with the law, best interests’
assessments should be incorporated into:
●
●
●
●
●
●
●
●

actions and decisions at point of arrest;
decisions about what sanctions to request;
decisions regarding whether or not to detain someone before trial;
decisions about bail/pre-trial conditions;
decisions about sentencing once convicted, including alternatives to custody;
decisions about whether a child should go into prison with their caregiver or remain in
prison with their caregiver;
decisions about the temporary or early release, or parole;
decisions about prison transfers;
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●

decisions about the approval, change or removal of any State financial or other support
from the child or the caregiver;
● any other decision or action that may affect children with parents in conflict with the
law.
3.3.2.3 The Child's Right to Be Heard
Article 12 of the Convention states: 210
1. States Parties shall assure to the child who is capable of forming his or her own views
the right to express those views freely in all matters affecting the child, the views of the
child being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard in
any judicial and administrative proceedings affecting the child, either directly, or through
a representative or an appropriate body, in a manner consistent with the procedural rules of
national law.

The child's right to express his or her own views on a matter of personal relevance is one of the
four general principles of the Convention. Moreover, as stated above, the respect for the child’s
right to express his or her views freely is an important element in the assessment of a child’s
best interests and is included as one of the procedural safeguards in determining best interests,
and therefore due weight shall be given to said views in all matters affecting a child.
As the child matures, his or her views shall have increasing weight in the assessment of his or
her best interests. Notwithstanding this, babies and very young children have the same rights
as older children to have their best interests assessed, even if they cannot express their views
or represent themselves in the same way. Therefore, authorities must ensure appropriate
arrangements, including representation, for the assessment of their best interests; the same
applies for children who are not able or willing to express their view.211
In General comment no. 12 on the right of the child to be heard, the Committee clarifies that
the right to be heard applies both to proceedings which are initiated by a child, as well as to
those initiated by others which affect a child. The Committee also explains that this provision
applies to all relevant judicial proceedings affecting the child, without limitation,212 and
encourages States to “introduce legislative measures requiring decision makers in judicial or
administrative proceedings to explain the extent of the consideration given to the views of the
child and the consequences for the child”.213
The Committee, concerned about children being denied the right to be heard, further explains
that the child must be heard if the matter under discussion affects him or her. 214 The Courts
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should therefore ensure that appropriate arrangements are in place, to ensure that children with
parents in conflict with the law have their right to be heard respected.
3.3.2.4 Right to Be Informed
The international standards on prisoners’ rights are very clear concerning the entitlement of a
prisoner to inform his family of his whereabouts. It must however, be emphasised that this right
concerns the possibility for the prisoner to communicate with the outside world.215 Seen from
the perspective of the child,
Article 9(4) of the Convention requires that in the case of the detention or imprisonment of one
or both parents: 216
State Party shall, upon request, provide the parents, the child or, if appropriate, another
member of the family with the essential information concerning the whereabouts of the
absent member(s) of the family unless the provision of the information would be
detrimental to the well-being of the child.

The child's right to be provided with information about an imprisoned parent is not absolute as
there are other rights and interests involved - the best interests of the child and the parent's wish
that his or her whereabouts are not communicated to the child, thus the parent´s right to respect
for his or her privacy.217
The decision as to whether the authorities are obliged to give information to relatives and
especially to children of imprisoned parents on the whereabouts of the parent is considered to
fall under the scope of the Article 3(1) of the Convention and therefore, the authorities should
follow the process of assessment and determination of the best interest of the child, taking into
account the individuality of each case and child and all relevant elements as set out by the
General Comment no. 14.
3.3.2.5 Right to a Frequent and Regular Contact with the Imprisoned Parent
The Preamble of the Convention recognises that the family, as the fundamental group of society
and the natural environment for the growth and well-being of children, should be afforded the
necessary protection and assistance, and that the child should grow up in a family environment
in an atmosphere of happiness, love and understanding.
Taking into account the importance of family and family environment, the Committee has
recommended that States strengthen their efforts to assist parents to exercise their parental
responsibilities. States should also “review all judicial and administrative arrangements to
prevent imprisonment by providing support services to families at risk and use diversion and
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other alternative measures”.218 The Committee specifically requires that when the parents or
other primary caregivers commit an offence, alternatives to detention should be made available
and applied on a case-by-case basis, with full consideration of the likely impacts of different
sentences on the best interests of the affected child or children.219
If, however, after the assessment and determination of the best interest of the child and the
process of balancing all relevant considerations, including the right to respect for family life,
parental rights, sentencing principles, public safety and prevention of crime, the sentencing
court finds it necessary to remand the parent in custody or impose a sentence of imprisonment,
the State shall ensure that the child maintains the linkages and relations with his or her parents,
unless this is contrary to the child’s best interests.220
When children and parents are separated because of the detention or imprisonment of one or
both parents, the public authorities have a number of obligations towards the imprisoned
parents and their children. The central right of the child in this situation is the right of the child
to maintain a relationship and direct contact with his or her parent on a regular basis,221
regardless of whether they are placed in alternative care.222
Visits should take place in a manner which respects children’s dignity and privacy. Prisons
should pay attention to the importance of dignified clothing for prisoners during visits from
their children, the constituent features of child-friendly visiting spaces, visiting on holidays and
other special occasions, and a range of other aspects.223 The security checks carried out on
children must be undertaken in a child-friendly manner, respecting the child’s dignity and right
to privacy.224 Visits should also be planned in a suitable time and environment, and locations
outside the prison and extended visits should be used where possible.225
In order to prepare children for the release and return of their parents, prisons should facilitate
home visits wherever possible.226 States are required to support the reestablishment of family
relationships for imprisoned parents prior to release through the use of the abovementioned
home leave, as well as open prisons and other measures.227
Although the provision of Article 9(3) of the Convention explicitly states that children have a
right to a direct contact with their parents, this, of course, also implies the right to indirect
contact, such as phone calls or correspondence. The Committee further explains that options to
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maintain a regular contact should be extended to a possibility of contact through audio and
video calls and other means, including live chat functions, wherever possible, in addition to
visiting.228
Seen from a general human rights perspective, this right is more visible in the form of the right
to respect for family life of the prisoner; it implies a right to have contact with their children
during detention, under certain conditions.229 Parents should also be placed in the closest
appropriate facility to their children, including for the children of foreign nationals, with
support provided to children who have to travel long distances to visit their parents.230
However, even if prisoners have a right to have contact with their family, the communication
with, and visits from, the family may be subjected to restrictions and monitoring, when
necessary for the requirements of continuing criminal investigations, maintenance of good
order, safety and security, prevention of criminal offences and protection of victims of crime.
It is understood that such restrictions shall nevertheless allow an acceptable minimum level of
contact.231 Moreover, the prohibition of family contact shall never be used as a disciplinary
measure.232
3.3.2.6 Right to Special Protection and Support
Whether detained with, or separated from parents, children with parents in conflict with the
law are vulnerable and are entitled to care and protection. Children have a better chance to
successfully overcome adverse events when some factors are present in their lives.
The Scottish Government report “Getting it Right for Every Child”233 identifies eight indicators
of well-being that all children and young people need in order to develop and fulfil their
potential.
These indicators require children to be:
●
●
●
●
●
●
●
●

healthy;
achieving;
nurtured;
active;
respected;
responsible;
included; and
safe.234
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The Convention stipulates the general duty for the State to ensure the child’s protection and
care in Article 3(2). Being more specific to situation of children of prisoners, Article 20 of the
Convention outlines that: 235
A child temporarily or permanently deprived of his or her family environment, or in whose
own best interests cannot be allowed to remain in that environment, shall be entitled to
special protection and assistance provided by the State.

This provision may come into play as early as during the arrest, in situations where the arrested
parent is a sole caregiver. Undoubtedly, the police, in cooperation with the arrested parents and
possibly social services, have a duty to immediately find a solution in order for the children not
to be left unattended. In relation to this, prior to, or on admission to prison, parents or primary
caregivers shall be enabled to make arrangements for children in their care, taking into account
the best interests of the child, including through suspension of detention.236
The Committee also requires that children of prisoners are provided with adequate support,
including counselling, to facilitate contacts with their parents in prison, whenever this is not
contrary to the child’s best interest.237 Children whose parents have been sentenced to life
imprisonment should be provided with specific and tailored psychological and other support,
reflecting the particular psychosocial and other needs of these children.238
Prisoners’ children and their caregivers may also need immediate financial and material
support;239 access to legal advice and representation; counselling and psychosocial support for
children and/or their carers; access to education, such as school fees, uniforms, learning
materials; access to necessary health care; tools to challenge stigmatisation and discrimination;
training, such as on positive parenting, child rights, preventing child abuse, non-violent
discipline, employment and family planning.
To fulfil the obligation to ensure children’s right to special protection and support, States
should register the family situation of prisoners. This involves recording the names, age,
location and guardianship status of any children upon a parent or caregiver’s admission to
prison or any other detention facility, and keeping this information up to date.240
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3.3 Conclusion
The Convention on the Rights of the Child, as well as the international and regional human
rights instruments, set out a broad framework for the protection of the right to respect for family
life and children’s rights. The Committee on the Rights of the Child, the Human Rights
Council, the Parliamentary Assembly of the Council of Europe and other bodies have chosen
to look specifically into the situation of children with parents in conflict with the law,
particularly children of prisoners, and have provided number of guidelines and
recommendations to ensure a better protection of the rights of these children.
According to the UN Committee on the Rights of the Child, the States shall recognise, promote
and protect the rights of children with parents in conflict with the law, in particular the right to
have their best interests included as an important consideration in decisions relating to one or
both of their parent’s involvement with the criminal justice system, as well as the right not to
be discriminated against because of the actions or alleged actions of one or both of their parents.
The Courts are allowed, and even expected, to take into consideration the family circumstances
of parents when making decisions about both remand and sentence. This is particularly the case
if the person before the Court is a primary caregiver of children.
Besides the clear necessity to protect family and children’s right to respect for family life,
States should ensure the following rights of children with parents in conflict with the law are
respected and protected:
●
●

●
●
●
●
●

the right to be free from discrimination, including where such discrimination might be
consequences of the status and actions of their parents (Article 2);
the right to have their best interests taken into consideration in all decisions and actions
affecting them, and at all stages of their parent or caregiver’s contact with the criminal
justice system (Article 3(1));
the right to be heard in any judicial or administrative proceedings which affect them
(Article 12.1);
the right to be informed (Article 9.4);
the right to protection of their family life and their privacy (Article 16);
the right to maintain direct and regular contact with both of their parents (Article 9.3);
and
the right to special protection and support (Article 20).

The legal human rights framework is clearly in place with sufficient guidance provided to
States. An effective protection of rights of the children with parents or caregivers in conflict
with the law is mainly a question of maximising the potential that lies in children’s rights and
in the right to respect for family life of these children. Yet, if the human rights standards
protecting the best interests of the child with parents in conflict with the law are to be applied
consistently, arrest procedures, remand options, sentencing practices and principles, and the
treatment of prisoners will need to take full account of the rights of these children, with an
emphasis on effective and accessible remedy.
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The next chapter will analyse to what extent relevant international human rights instruments
have been implemented in New Zealand. It will also discuss the domestic human rights
framework and protection. The second part will be devoted to domestic laws and practice of
New Zealand Courts in regards to consideration of the best interests of children with parents in
conflict with the law when sentencing their parents.
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CHAPTER 4
Protection of Human Rights in New Zealand

4.1 Introduction
The previous chapter outlined the twofold system of protection of children’s rights in
international human rights law - through the right to respect for family life in general human
rights instruments, and through the protection of children’s rights specifically.
The international human rights framework, as set out in the International Bill of Human Rights
and the United Nations Convention on the Rights of the Child is a paramount consideration in
the situation of children with parents in conflict with the law as their families are often in
vulnerable situations, experiencing hardship and having complex needs.
New Zealand has ratified both of the Covenants that form part of the International Bill of
Human Rights, the ICCPR and the ICESCR, and has also ratified the Convention. It has thereby
agreed to recognise relevant rights in its domestic laws, and subject its legislation, policies and
practices to international monitoring.
This chapter will analyse the level of human rights protection in New Zealand, and consider in
particular to what extent provisions of human rights instruments have been implemented. The
first part will outline the incorporation of the ICCPR into domestic legislation, and will identify
related key issues. In regards to the protection of civil and political rights, both the New Zealand
Bill of Rights Act 1990 and the Human Rights Act 1993 will be discussed. The second part is
devoted to the implementation of the ICESCR, focussing on the incorporation of economic,
social and cultural rights in domestic legislation and its obstacles. The final part of this chapter
will be devoted to the protection of children’s rights in New Zealand, in the context of the
Convention and its monitoring. New Zealand’s periodic reports to the United Nations
Committee on the Rights of the Child will be discussed and the key issues will be identified in
light of any concerns the Committee has raised.

53

4.2 International Human Rights Law and its Incorporation in New Zealand
legislation
New Zealand has demonstrated its commitment to human rights by ratifying seven of the nine
United Nations core human-rights treaties241 including the ICCPR, ICESCR and the
Convention.242
New Zealand has also adopted the individual complaints procedure for the ICCPR. This allows
individuals within New Zealand to bring complaints directly to the treaty monitoring body. The
Optional Protocol to the Convention of the Rights of the Child on a communications procedure,
which allows individual children to submit complaints regarding specific violations of their
rights under the Convention and its first two optional protocols, has not yet been adopted.
New Zealand's practice is to ratify a treaty only when it considers domestic laws and policies
are in conformity with the treaty's provisions.243 If new legislation is required to ensure the
conformity of domestic laws and policies within the treaty's provisions, it will be necessary for
the Government to ask Parliament to change the law to make it consistent with the treaty
obligations,244 because the Government cannot, solely by entering into a treaty, change the
law.245
Once ratified, it becomes binding at an international level in New Zealand’s relations with other
States and New Zealand must ensure that relevant rights will be recognised within domestic
legislation and made enforceable for the benefit of persons in New Zealand. International
treaties are not themselves a part of New Zealand law246 until they are fully incorporated by
enacting a treaty in domestic legislation or using existing laws or non-legislative means.247 On
the contrary, customary international law is part of the law of New Zealand.248
Although New Zealand ensures that at the time of ratification, its domestic legislation is
consistent with new international obligations, it is also necessary to confirm that legislation
and policies, which are developed after ratification, are consistent with New Zealand's
international obligations. Currently, all new legislative proposals are ‘vetted’ for conformity
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with existing international obligations by the Cabinet Office. 249 However, human rights are
considered quite late in the policy-making process as the relevant bill would have already been
drafted.250
Rights and duties arising from provisions of an international treaty that have been fully
incorporated in New Zealand law are enforceable by the Courts because they are part of New
Zealand domestic law. In cases when Parliament has not acted to incorporate treaty provisions
into law and they are therefore not directly enforceable, Courts may still have regard to these
provisions.251 The NZ courts have been required to decide the nature of such obligations in
some cases and the Court of Appeal has taken the position that if the New Zealand Government
has ratified an international treaty, legislation should be read in a way which is consistent with
New Zealand's international obligations so far as its wording allows.252

4.2.1 Universal Periodic Review
The implementation of UN human-rights treaties into domestic legislation is monitored by
periodic reporting to relevant United Nations bodies. Table 3 in Appendix 1 identifies
international treaties and UN bodies responsible for monitoring them. In addition, every five
years UN member states report to the UN Human Rights Council on their human rights
situation and progress on making improvements. This is known as the Universal Periodic
Review (UPR).
In May 2009, for the first time New Zealand prepared a national report for the UPR253 at the
United Nations Human Rights Council in Geneva, Switzerland. During this peer review
process many countries praised New Zealand's work in upholding human rights, such as the
amount of ratifications completed and the work with Māori in recognising indigenous rights.
There were concerns expressed, however, with the lack of protection given to human rights,
due to the constitutional framework. It was highly recommended that New Zealand take steps
towards constitutional entrenchment, and protect human rights.254
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New Zealand’s second periodic review was in 2014. Again, it was recommended that New
Zealand work towards having a written Constitution,255 and incorporate economic, social and
cultural rights into the New Zealand Bill of Rights Act 1990 (NZBORA).256 Of importance to
this thesis is one particular recommendation - to provide, in accordance with its obligations
under international human rights law instruments, effective protection for the family as the
fundamental and natural unit of society.257
New Zealand’s third Universal Periodic Review was in 2019. More than 100 public
submissions were made to the UN ahead of this. UN member states again recommended
developing and adopting a written Constitution, as well as strengthening the human rights
obligations of NZBORA and incorporating the ICESCR into domestic legislation.258

4.3 Incorporation of the ICCPR into New Zealand Legislation
New Zealand ratified the ICCPR on 28 December 1978 and acceded to its First Optional
Protocol on 26 May 1989. The Optional Protocol allows citizens of countries that have acceded
to it to submit complaints to the Human Rights Committee if they believe that any of their
rights have been violated by the State Party. This can only be invoked when all domestic
remedies have been exhausted.

4.3.1 New Zealand Bill of Rights Act 1990
Some countries have written Constitutions and/or entrenched Bills of Rights, which include
statements of human rights and freedoms, and limit the powers of the government to legislate
inconsistently with these. These systems usually allow for laws that are inconsistent with the
Constitution to be declared invalid.
New Zealand, in contrast, has an unwritten Constitution which is a collective of various legal
and other documents and sources, including New Zealand's constitutional conventions,
legislative documents, the common law, the principles of the Treaty of Waitangi, the law and
custom of Parliament and customary international law. Other aspects of the Constitution are
also found in legislation in the United Kingdom and other New Zealand legislation, judgments
of the Courts and broad constitutional principles and conventions. While there is a New
Zealand Bill of Rights Act (which will be discussed further below), this is not entrenched law.
Human rights in New Zealand have therefore never been protected by any single constitutional
document or piece of legislation, and no single institution has been primarily responsible for
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their enforcement. This however, means that any piece of human rights legislation can be
overturned, or legislation inconsistent with this, be enacted regardless of how much emphasis
the Court places on human rights.259 The Human Rights Commission has identified this
constitutional arrangement as an area that needs attention, in order to give greater effect to
human rights protections.260
The enactment of various laws protecting and promoting human rights261 and the establishment
of separate organisations to monitor these rights has allowed New Zealand to address specific
domestic human rights issues such as discrimination, disability rights, race relations and the
rights of children. However, it has also led to a fragmentation of issues and the lack of a
strategic approach to human rights protection.
The NZBORA was enacted to enable New Zealand to comply with its international law
obligations and specifically to implement the ICCPR into domestic legislation. Its enactment
was initiated by the tabling of a White Paper262 in Parliament by the then Minister of Justice
(and later Prime Minister) Geoffrey Palmer in 1985.263 The Labour government proposed
introducing an entrenched Bill of Rights, which would override laws inconsistent with human
rights. However, there were concerns about giving Judges, rather than elected politicians, the
power to decide the scope of human rights.264 Due to these concerns, this was rejected in 1988
and the 1985 bill did not proceed.
The NZBORA was enacted in 1990, but as an ordinary statute – not as a ‘supreme law’. It was
designed to influence the interpretation of statutes rather than to enable Courts to invalidate a
law passed by Parliament on the grounds that it is inconsistent with the Bill of Rights.265 Where
there is inconsistency between specific legislation and the NZBORA, sections 4, 5 and 6
NZBORA become relevant. Section 4 of the NZBORA states that: 266
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No court shall, in relation to any enactment (whether passed or made before or after the
commencement of this Bill of Rights), hold any provision of the enactment to be impliedly
repealed or revoked, or to be in any way invalid or ineffective; or decline to apply any
provision of the enactment by reason only that the provision is inconsistent with any
provision of this Bill of Rights.

A recent amendment to the NZBORA267 permits Courts to make a declaration of inconsistency.
This is a formal statement by a Court or Tribunal that an enactment is inconsistent with a
plaintiff’s fundamental human right protected by the NZBORA. A declaration of inconsistency
does not affect the validity of an Act, or any actions taken lawfully under that Act, but it shows
that the Court or Tribunal considers an Act to infringe fundamental human rights in a way that
cannot be justified in a free and democratic society.
When a Court makes a declaration of inconsistency, the House should be informed of a
declaration and be given an opportunity to consider it. The Explanatory note states that “once
the House has been informed about, has considered, and, if it thinks fit, has responded to, a
declaration of inconsistency, the Executive can then consider its approach to initiating
legislative change to remedy the inconsistency”.268
When a Bill is introduced into Parliament, s 7 requires the Attorney-General to report to
Parliament on whether the proposed bill is inconsistent with any of the rights or freedoms in
the NZBORA. However, there is no explicit requirement for the Attorney-General to report
when inconsistent provisions are added at later stages or by way of Supplementary Order
Papers.269 Although the government consistently maintains that the vetting procedure under
section 7 of the NZBORA is adequate, legislation found to be inconsistent with a right within
the Act can still be passed.
Lord Cooke of Thorndon commented that New Zealand Bill of Rights Act 1990 “is regarded
internationally as one of the weakest affirmations of human rights”.270 This ability to
effectively circumvent the stated purpose of section 7 also continues to trouble the Human
Rights Committee which has repeatedly criticised New Zealand for this feature of its domestic
legislation, recommended entrenchment of the New Zealand Bill of Rights Act 1990 and
sought clarification about the legitimacy of passing inconsistent legislation.271
4.3.1.1 Protection of a family and right to respect for family life in the NZBORA
Despite reaffirming NZ’s commitment to the ICCPR in the Long Title, the NZBORA does not
include all of the rights from the ICCPR. Most notably, it excludes all references to the family
and its protection (Article 17 and 23). There is no explanation given for this, but it may be that
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family rights are too close to ‘social’ rights, which Parliament has been slow to protect by
statute.272
Notwithstanding the lack of an explicit provision on the right to a protection of a family and
right to respect for family life, there are two sections of the NZBORA that implicitly protect it.
First, the Long Title provides that the NZBORA "affirm[s] New Zealand's commitment to the
[ICCPR]”, and not its commitment to some of the ICCPR.273 The Long Title was designed to
help interpretation and to "ascertain the intention of Parliament”.274 The commentary in the
White Paper notes that while the ICCPR is binding on New Zealand only under international
law, the Courts could make reference to the ICCPR in interpreting and applying the NZBORA
and, in particular, "in considering what restrictions on the rights conferred by the Bill are
justified”.275
Secondly, section 28 provides that “an existing right or freedom shall not be held to be
abrogated or restricted by reason only that the right or freedom is not included in this Bill of
Rights or is included only in part”.276 The equivalent provision in the White Paper was
described as ensuring that "the fact that an existing right is only partially incorporated by the
Bill does not thereby destroy any wider ambit that that right otherwise has”.277 Such recognition
is in conformity with the commitment to the ICCPR expressed in the Long Title. Thus, section
28 can be seen as recognising that the right to a protection of family and right to respect for
family life in the ICCPR may be given effect in New Zealand. However, the absence of a
specific provision protecting individuals from being subjected to arbitrary or unlawful
interference with their family life in the NZBORA has restrained the development of the right
and its effective protection.

4.3.2 Human Rights Act 1993
The Human Rights Act 1993 lists the areas and grounds where discrimination is unlawful.
Unlawful discrimination occurs when a person is treated unfairly or less favourably than
another person in the same or similar circumstances. The Human Rights Act’s intention is to
help ensure that all people in New Zealand are treated fairly and equally. As with the NZBORA,
it is not supreme law in New Zealand.
The Human Rights Act 1993 protects people in New Zealand from discrimination on the
grounds of gender, marital status, religion, ethnicity and nationality, as well as sexual
orientation, family status and disability.278 It protects citizens from being discriminated against
by fellow citizens and applies to private individuals as well as the government when it acts in
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roles similar to those of private actors. This includes areas of employment, provision of goods
and services, accommodation, education and access to public places.279
The Human Rights Act 1993 has a different scope from the NZBORA. Section 19 of the
NZBORA280 applies to public bodies in all their activities and conduct. It prevents the
government and public bodies (like state-owned enterprises, district health boards and schools)
from discriminating against individuals when they are dealing with them. This applies to
discrimination on any of the illegal grounds specified in the Human Rights Act 1993.
Interestingly, the Human Rights Act 1993, in fact, does not prohibit discrimination. Instead, its
provisions prohibit treating people differently by reason of a prohibited ground of
discrimination in the areas to which it applies.281
The Human Rights Commission was established in 1977 by the Human Rights Act 1993. Their
role is to “advocate and promote respect for human rights in New Zealand; encourage
harmonious relations between individuals and among the diverse groups in New Zealand; lead,
evaluate, monitor and advise on equal employment opportunities; and provide information to
the public about discrimination and to help resolve complaints about discrimination”.282 The
Human Rights Commission also receives complaints from persons who claim to have suffered
discrimination. The Commission attempts to mediate in those complaints. Unresolved
complaints can be taken to the Human Rights Review Tribunal which has the power to make
binding rulings, including awards of damages up to $200,000.283
Like the NZBORA, the Human Rights Act 1993 does not prevent Parliament from enacting
laws that are inconsistent with its provisions. However, the Human Rights Review Tribunal
may conclude that a person has suffered discrimination through a particular law. The Tribunal
is then required to make a ‘declaration of inconsistency’ regarding that legislation.284 The
relevant Minister is then required to draw that declaration to the attention of the House of
Representatives, and state what the government proposes to do in response.285

4.3.3 Conclusion
By ratifying the ICCPR, New Zealand has agreed to recognise its rights in domestic laws, and
subject its legislation, policies and practices to international monitoring.
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However, the NZBORA and the Human Rights Act 1993 do not include all of the rights from
the ICCPR, in particular the right to respect for family life.
Notwithstanding this, there are two sections in the NZBORA that implicitly protect it. First,
the Long Title provides that the NZBORA affirms New Zealand's commitment to the ICCPR
as a whole. Secondly, section 28 provides that an existing right shall not be held to be abrogated
or restricted only because it is not included in the NZBORA.
Some level of protection may also be available through declarations of inconsistency. The
declaration of inconsistency does not affect the validity of an Act, or any actions taken lawfully
under that Act, but it shows that the Court or Tribunal considers an Act to infringe fundamental
human rights in a way that cannot be justified in a free and democratic society. It is also
questionable whether a declaration of inconsistency could concern a right that is not explicitly
stipulated within provisions of the NZBORA or the Human Rights Act 1993.
Although section 28 can be seen as recognising the right to a protection of family and right to
respect for family life, and some level of protection is potentially available through declarations
of inconsistency, the absence of a specific provision protecting individuals from being
subjected to arbitrary or unlawful interference with their family life in the NZBORA and the
Human Rights Act 1993 has restrained the development of the right and its effective protection.

4.4 New Zealand and the International Covenant on Economic, Social and
Cultural Rights
New Zealand ratified the International Covenant on Economic, Social and Cultural Rights (the
ICESCR) 28 December 1978, but has not yet ratified the Optional Protocol, which establishes
a complaints mechanism that confers the right on individuals or groups to submit matters to
the Committee on Economic, Social and Cultural Rights (CESCR) concerning non-compliance
with the ICESCR.
While the ICCPR imposes an obligation on States to extend its rights and freedoms to all
individuals on ratification, the ICESCR imposes obligations only to take actions in order to
progressively achieve the full realisation of the rights in the ICESCR to the maximum of their
available resources.
Economic, social and cultural rights are not specifically protected under the NZBORA or the
Human Rights Act 1993. The NZBORA is predominantly focused on the protection of civil
and political rights. Inclusion of economic, social and cultural rights within its text was
suggested by the parliamentary Justice and Law Reform Select Committee in 1988,286 but was
rejected by Parliament.287
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Currently, economic, social and cultural rights are not considered justiciable in New Zealand
because they affect policy and resource allocation considerations, which are matters for the
New Zealand Government and Parliament to decide.288 New Zealand has consistently given
this as a reason for not incorporating these rights within a legal framework, in particular within
the NZBORA.289 The Government has, however, noted that the ICESCR can be invoked
directly through the established domestic law and that, wherever possible, national legislation
is interpreted and applied consistently with international obligations.290
To the question of incorporation of economic, social and cultural rights in the NZBORA, Sir
Kenneth Keith commented that “perhaps the question that may be asked is whether the
committees are giving more weight than is appropriate to form rather than to substance, or in
legal terms, to obligations of means rather than of result”.291 Sir Geoffrey Palmer more
explicitly rejected the incorporation, after a consideration of possible reform of the Act,
stating:292
I do not see judicial encroachment into key government activity would be acceptable in
New Zealand and neither does it seem to me necessary or desirable. It runs contrary to
our traditions and our political culture. Neither do I believe our judges have the
background or capacities to make that sort of decision. …These issues are properly the
stuff of politics. Politics is about who gets what, when and how. Politics is the language
of priorities and priorities should not be set by the courts.

Although States are not obliged to incorporate economic, social and cultural rights in domestic
law, the United Nations Committee on Economic, Social and Cultural Rights (the CESCR) has
explained that legislation is highly desirable and may be indispensable in some cases. 293 The
CESCR has been concerned that in the light of the NZBORA, economic, social and cultural
rights do not enjoy equal status with civil and political rights. It has further criticised that the
ICESCR provisions had not been fully incorporated into New Zealand’s domestic legal order,
despite the recommendations made by the Constitutional Advisory Panel 294 in 2013295. The
CESCR has stressed that full incorporation of the ICESCR provisions is necessary to ensure
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that redress for violations of the ICESCR rights could be sought through the State party’s varied
recourse mechanisms.
The latest UPR report on New Zealand, in 2019, contained several recommendations relating
to the inclusion of economic, social and cultural rights in the NZBORA or a Human Rights
Charter, to ratify the Optional Protocol to the ICESCR and to continue the conversation on
economic, social and cultural rights recommended by the Constitutional Advisory Panel. 296
Although the ICESCR has not been formally recognised in NZ law this does not mean that
Courts cannot rely on the provisions of a treaty if a relevant issue comes before them. In New
Zealand Air Line Pilots Association Inc v Attorney-General, the Court of Appeal held that:297
So far as its wording allows, legislation should be read in a way which is consistent with
New Zealand’s international obligations… That presumption may apply whether or not the
legislation was enacted with the purpose of implementing the relevant text… In that type
of case national legislation is naturally being considered in the broader international legal
context in which it increasingly operates.

A recent application of this principle is found in Service and Food Workers Union Nga Ringa
Tota Inc v Terranova Homes and Care ltd where the judgment of Full Court noted:298
Statutes should be interpreted in a manner that is consistent with New Zealand’s
international obligations. While international obligations cannot affect the meaning of
statutory words that are clear, they may influence the interpretation adopted where they are
open to a different meaning.

Ultimately, unless economic, social and cultural rights are incorporated within a statutory
framework (whether that is the NZBORA or some other legislation) it will be difficult for
individual litigants to legally enforce the implementation of ICESCR obligations. Explicit
reference to ICESCR in the Cabinet Manual would ensure greater attention is given to
economic, social and cultural rights during the policy making process.299

4.5 Incorporation of the Convention on the Rights of a Child in New
Zealand Legislation
“In Aotearoa, our commitments to international law and human rights are applied in the
context of Te Tiriti o Waitangi as our founding document. In order to understand the rights of
tamariki Māori, Te Tiriti o Waitangi, Māori culture, values, and te ao Māori must be a central
consideration. New Zealand’s history, including the adoption of British laws and views of
childhood, and our Tiriti o Waitangi and te ao Māori (Māori worldview), and the impact of
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colonisation, provides a unique setting in which international children’s rights are being
adopted and implemented in domestic laws and practices.”300
The UN Convention on the Rights of the Child was adopted and opened for signature,
ratification and accession by General Assembly resolution 44/25 of 20 November 1989, and
entered into force on 2 September 1990. New Zealand ratified the Convention on 6 April 1993
with three formal reservations. These related to children unlawfully in New Zealand,301 the
protection of children in employment,302 and the mixing of juvenile and adult prisoners.303
There are three optional protocols to the Convention. New Zealand has ratified the protocols
on the involvement of children in armed conflict, and on the sale of children, child prostitution
and child pornography. It has not yet ratified the third, a communications procedure that would
allow children to make individual complaints about breaches of their rights.304
According to Article 44 of the Convention, New Zealand must submit periodic reports every
five years to the UN Committee on the Rights of the Child. These reports must explain how
the Convention is being implemented in New Zealand. Alongside the Government’s reports,
the Committee also receives reports from non-governmental organisations and other reports,
and uses these to prepare a List of Issues for the Government.305 The Committee then examines
all evidence, and reports back areas of improvement needed to ensure all children have their
rights met.
Some of the recommendations made to New Zealand during the second cycle of the UPR in
2014 relating to the Convention were:306
●

to ensure that all national legislation currently in force relating to children is in
conformity with the Convention, guaranteeing that its principles and provisions, and its
protocols are applicable to every child in its territory;
● to continue efforts aimed at promoting the rights of children, in particular in the spheres
of education, elimination of child poverty, meeting needs of vulnerable and at-risk
children;
● to strengthen interministerial coordination for a better implementation of the current
Children's Action Plan; and
● to consider ratification of the Optional Protocol to the Convention on the Rights of the
Child on a communications procedure.
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Similarly, during the third cycle of the UPR in 2019, 307 recommendations were made for New
Zealand to develop a national strategy for the promotion and protection of the rights of all
children in implementation of the UN Convention on the Rights of the Child, to continue with
affirmative action on children in vulnerable situations and child poverty reduction programmes
and initiatives, and to accelerate the process of ratification of the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure.

4.5.1 New Zealand´s Reporting to the UN Committee on the Rights of the Child
4.5.1.1 First Cycle
New Zealand submitted its initial report to the Committee in 1995. The Committee adopted
concluding observations in 1997. Among other concerns, the Committee encouraged New
Zealand to take steps to withdraw its reservations to the Convention. The Committee also
recommended that the Government pursue the process of bringing existing legislation into line
with the principles and provisions of the Convention.308
4.5.1.2 Second Cycle
New Zealand’s second periodic report was submitted in 2001, and in 2003 the Committee
expressed their disappointment by the slow pace of the process of withdrawing reservations.
The Committee was also particularly concerned about the recommendations relating to the
harmonisation of domestic legislation with the Convention and reiterated its recommendation
that New Zealand initiate a comprehensive review of all legislation affecting children and take
all necessary measures to harmonise its legislation with the principles and provisions of the
Convention. The Committee also recommended that New Zealand increase its efforts to ensure
implementation of existing laws guaranteeing the principle of non-discrimination and full
compliance with Article 2 of the Convention, and to adopt a proactive and comprehensive
strategy to eliminate discrimination on any grounds and against all vulnerable groups.309
4.5.1.3 Third and Fourth Cycle
New Zealand’s third and fourth periodic reports were submitted by the Government in
November 2008 and considered by the Committee in January 2011. The Committee stated “it
deeply regrets that this work has not yet resulted in the withdrawal of the reservations”.310 It
was also recommended that New Zealand ensure all existing domestic legislation relating to
children is consistent and compliant with the Convention, and that it replaces any existing
customary law, including Māori customary law.311 The Committee also expressed their
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concerns that families in some population subgroups lack adequate assistance in the
performance of their child-rearing responsibilities and recommended that New Zealand
strengthen its efforts to provide appropriate support to parents and caregivers in the
performance of their child-rearing responsibilities with timely responses at the local level.312
The Committee encouraged New Zealand to ratify the Optional Protocol on the sale of children,
child prostitution and child pornography and the international human rights instruments to
which it was not yet party.313
4.5.1.4 Fifth Cycle
In their concluding observation on New Zealand´s fifth periodic report on the Convention, the
Committee once again recommended withdrawing reservations to the Convention and urged
New Zealand to bring domestic legislation relating to children into compliance with the
Convention.314 In addition, the Committee recommended that New Zealand consider the
adoption of a comprehensive children’s code, mirroring all provisions of the Convention, and
ensure that any new legislation is consistent with the provisions and principles of the
Convention.315 According to the Committee, New Zealand should also strengthen its measures
to eliminate discrimination of children in vulnerable situations, such as Māori and Pasifika
children, children belonging to ethnic minorities, refugee children, migrant children, children
with disabilities, lesbian, bisexual, gay, transgender and intersex children and children living
with persons from those groups.316 The Committee also reminded New Zealand to strengthen
its efforts to provide appropriate support to parents and caregivers in the performance of their
child-rearing responsibilities.317
4.5.1.5 Sixth Cycle
New Zealand is currently in the middle of the 6th cycle of reporting on the Convention. The
New Zealand Children’s Commissioner submitted a report informing the List of Issues and
expressed his views on priorities for children. The report states that although the great majority
of children in New Zealand do well, 20% are struggling and require occasional support and
10% face severe adversity in many aspects of their lives, whether it be from material
deprivation, poor health, abuse and neglect or from difficulties learning at school. In his report,
the Commissioner stressed that all children would benefit significantly if New Zealand were to
fully embed the Convention across New Zealand legislation, policies and practices; especially
the 30% whose needs are clearly not being adequately met.318
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The New Zealand Human Rights Commission319 submitted a report as well,320 informing the
Committee that Government’s reservations under the Convention remained in place and that,
to the Commission’s knowledge, there had been no substantive move towards removing them
since the Committee issued its 2016 concluding observations. The New Zealand Human Rights
Commission also highlighted that on 1 July 2019 the full amendments to the Oranga Tamariki
Act 1989 came into force and the Convention was now directly referenced in the Act.
The Committee received several shadow and research reports, including the above-mentioned
reports from the Commissioner and the New Zealand Human Rights Commission, that
informed the List of Issues which was sent to New Zealand in July 2020. The Committee
requested New Zealand to provide information on what steps were taken to implement
recommendations made by the Committee during the 5th cycle of reporting. Among other
matters, the Committee asked New Zealand to provide information on the measures taken to
eliminate discrimination of children in vulnerable situations, including any affirmative action
taken.321
In the List of Issues, the Committee requested the New Zealand Government to provide
information about the measures taken to: 322
●

amend legislation to include an explicit requirement to comply with the best interests
of the child;
● ensure that the best interests of the child is consistently interpreted and applied in all
legislative, administrative and judicial proceedings and decisions, in particular with
regard to family law, social security, children in care, in particular Māori children, the
sentencing of parents and the refugee status determination process;
● develop procedures and criteria to provide guidance to all relevant professionals for
determining the best interests of the child and giving it due weight as a primary
consideration.
As part of the reporting process, the Government released a draft report for public consultation
which was due to the Committee in October 2021.323
In relation to measures taken to amend legislation to include an explicit requirement to comply
with the best interests of the child and to ensure that the best interests of the child is consistently
interpreted and applied in all legislative, administrative and judicial proceedings and decisions,
the New Zealand Government informed that the Education and Training Act 2020 had explicit
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requirements for the best interests or needs of children to be taken into account, and principles
relating to the welfare and best interests of the child were explicitly set out in the Care of
Children Act and the Oranga Tamariki Act.324
The New Zealand Government further explained that Courts had applied the paramountcy
principle under other pieces of legislation despite the fact the principle was not reflected in the
primary legislation. The best interests of the child were also considered primary in youth justice
matters. In addition, the Family Court Act 1980 explicitly requires a Lawyer for Child to act
for that child in proceedings in a way that promotes their welfare and best interests.325 All Acts
mentioned in the Government's report however only require the best interests of a child to be
taken into account in relation to administration and application of that specific Act.
To date, there is no legislation that constitutes an explicit requirement for the best interest of
the child to be consistently interpreted and applied in all legislative, administrative and judicial
proceedings and decisions.

4.5.2 Recommendations Specific to Children with Parents in Conflict with the
Law
During the fifth cycle of reporting, the Committee made its first recommendation to New
Zealand which directly requires the right of the child to have her or his best interests taken as
a primary consideration to be appropriately integrated and consistently interpreted, and applied
when sentencing their parents. Below is the full text of the Committee's recommendation:326
In the light of its general comment No. 14 (2013) on the right of the child to have her or
his best interests taken as a primary consideration, the Committee recommends that the
State party amend the Family Dispute Resolution Act 2013 to include an explicit
requirement to comply with that obligation. It also recommends that the State party
strengthen its efforts to ensure that this right is appropriately integrated and consistently
interpreted and applied in all legislative, administrative and judicial proceedings and
decisions, in particular with regard to family law, social security legislation, children in
care (particularly Māori children), sentencing of parents and in the refugee determination
process. The State party is encouraged to develop procedures and criteria to provide
guidance to all relevant professionals for determining the best interests of the child in every
area and for giving it due weight as a primary consideration.

Some governmental and non-governmental organisations took this opportunity to comment on
the situation of children with parents in conflict with the law in their shadow and research
reports informing the List of Issues prior to reporting for New Zealand’s 6th periodic review
by the Committee.
For example, the New Zealand Human Rights Commission commented on the situation of
children with parents in prison, stating that “23,000 New Zealand children with a parent in
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prison are among New Zealand’s most disadvantaged”.327 Its report referred to a recent
independent review328 of the criminal justice system that found that the needs of children had
been neglected and that they had no voice. The New Zealand Human Rights Commission
concluded there was limited consideration of a child’s views and interests and their ongoing
relationship with a parent who was subject to the criminal justice system, and recommended
that the Committee requests the New Zealand Government to provide details of all measures
implemented to uphold the rights of children whose parents are in prison.329
Similarly, the Children’s Rights Alliance Aotearoa330 submitted a report informing the List of
Issues. It emphasized that “the increasing diversity of the child population needed to be
recognised, and the ongoing structural discrimination and systemic biases in the care and
protection, justice, education and health systems addressed”.331 According to its report, the
diverse child population in New Zealand includes, inter alia, children with parents in prison.
The Children’s Rights Alliance Aotearoa also commented on challenges for children in care
with a parent in prison stating that it was often difficult for children to maintain a relationship
with parents and family members in prison, including through visits.332
The report submitted by the New Zealand Government does not acknowledge the vulnerability
of children with parents in conflict with the law, nor does it provide any information about their
situation and any steps taken to ensure that their best interests are taken into account by Courts
when sentencing their parent, even though the New Zealand Human Rights Commission
stressed needs of these children were neglected and there was limited consideration of their
views and interests.
In regards to a non-discrimination principle and relevant questions raised by the Committee in
their List of Issues on the measures taken to eliminate discrimination of children in vulnerable
situations, including any affirmative action taken,333 New Zealand did not provide any
information on steps taken to ensure children with parents in conflict with the law were not
discriminated against or subject to negative attitudes.
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4.6 Conclusion
By ratifying the UN human rights treaties, New Zealand has agreed to recognise these rights
in its laws, and subject its legislation, policies and practices to international monitoring. The
way that it has chosen to do so, however, has left gaps in how these rights are protected.
New Zealand has been repeatedly challenged by the international forum to consider the
possibility of developing and adopting a written Constitution. Several recommendations also
included strengthening the human rights obligations of the NZBORA by defining it as supreme
law, and to give it a constitutional rank. A study funded by the New Zealand Law Foundation
released in 2015, ‘Fault Lines: Human rights in New Zealand’, concluded that New Zealand's
human rights legislation – the New Zealand Bill of Rights Act 1990 and the Human Rights Act
1993 – were problematic and didn't prevent the passing of other laws, which breach rights.334
Furthermore, over the years, the Human Rights Committee, the Committee on Economic,
Social and Cultural Rights and the Committee on the Right of the Child, as well as other
governmental and non-governmental organisations and UN member states, have criticised New
Zealand for its hesitation in fully implementing all of the international treaties it has ratified,
including the ICCPR, the ICESCR and the Convention. This is particularly important as in
New Zealand international treaties, although ratified, are not themselves a part of New Zealand
law until incorporated into domestic law. Rights and duties arising from provisions of an
international treaty must be fully incorporated in New Zealand legislation to become part of it,
and consequently to enable rights-holders to seek remedies in a Court of law should their rights
be violated.
The absence of a specific provision protecting individuals from being subjected to unjustified
interference with their family life in the NZBORA (and domestic legislation) has therefore
acted as a restraint on the development of the right and its effective protection.
In regards to children’s rights and the UN Convention on the Rights of the Child, the
Committee on the Rights of the Child have recommended that New Zealand consider the
adoption of a comprehensive children’s code in compliance with all the provisions of the
Convention and ensure that any new legislation is consistent with the provisions and principles
of the Convention. It has also recommended that New Zealand consider the ratification of the
Optional Protocol to the Convention of the Rights of the Child which provides for a
communications procedure, allowing individual children to submit complaints regarding
specific violations of their rights under the Convention and its first two optional protocols.
During the most recent cycle of periodic reporting, New Zealand was also requested to provide
information about the measures taken to ensure that the best interests of the child are
consistently interpreted and applied in all legislative, administrative and judicial proceedings
and decisions, among other matters also with regard to the sentencing of parents. However, the
report submitted by the New Zealand Government does not acknowledge the vulnerability of
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children with parents in conflict with the law, nor does it provide any information about their
situation and steps taken to ensure their best interest are taken into account by Courts when
sentencing their parents.
Although there is no unified code reflecting the provisions of the Convention and protecting
children rights, nor is there any legislation that constitutes an explicit requirement for the best
interest of the child to be consistently interpreted and applied in all legislative, administrative
and judicial proceedings and decisions, the New Zealand Government has responded to
criticism by stating that Courts have applied this principle in its decision-making.
Now that this chapter has considered the extent to which the international rights have been
incorporated into New Zealand domestic legislation, the next chapter will discuss whether the
Sentencing Act 2002 gives Judges space and opportunity to consider the best interests of a
child when sentencing his or her parents.
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CHAPTER 5
Rights of Offenders’ Children in Sentencing

5.1 Introduction
This thesis has already established that under international law, children with parents in conflict
with the law should be recognised as vulnerable and that their interests should be taken into
account not only within policies, but in all decisions and actions affecting them.
The previous chapter established that New Zealand has ratified the International Covenant on
Civil and Political Rights and has thereby agreed to recognise and protect the rights set out by
its provisions. The ICCPR, among other protections, requires States to protect the family and
the right to respect for a family life from arbitrary or unlawful interference. The NZBORA
which was enacted to implement the ICCPR, however, excludes all references to the family
and its protection. The absence of a specific provision has acted as a restraint on the
development of the right and its effective protection. Moreover, the NZBORA has been often
criticised by the international forum for not having the status of supreme law and therefore not
preventing the passing of other laws, which breach rights protected by the NZBORA.
Similarly, even though New Zealand has ratified the UN Convention on the Rights of the Child,
its provisions have not been fully implemented and reflected in domestic legislation. Children
with parents in conflict with the law have the right to have their best interests taken into
consideration in all decisions and actions affecting them, and at all stages of their parent or
caregiver’s contact with the criminal justice system. They also have the right to be free from
discrimination, including where such discrimination might be a consequence of the status and
actions of their parents. These children should be heard in any judicial or administrative
proceedings which affect them and have the right to be informed throughout the process.
As there is no unified piece of legislation incorporating the provisions of the Convention into
New Zealand legislation, the implementation of the above rights must be examined within
individual domestic laws and practices. This chapter will therefore look at the Sentencing Act
2002 and discuss whether it gives Judges space and opportunity to consider the best interests
of a child when sentencing his or her parents.

5.2 The Sentencing Act 2002
The Sentencing Act 2002 is the most relevant domestic statute when it comes to the sentencing
processes and principles. One of the purposes of the Sentencing Act 2002 is to aid in the
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public’s understanding of sentencing practices, by providing principles and guidelines to be
applied by Courts in sentencing.335
In sentencing, the Judge firstly establishes a starting point based on the circumstances of the
offending,336 and then adjusts it by taking into account any applicable aggravating or mitigating
factors relating to the offender or the offence. Subsequently, the Judge tailors the adjusted
starting point337 to the offender, taking into account their personal aggravating and mitigating
circumstances, to reach an end sentence that is appropriate and reflects the totality of the
offending.338

5.2.1 Understanding the Impact of Sentencing on Children
In order to consider the impact of sentencing on children, and comply with s 8(1), a Sentencing
Judge must have this information placed before the Court. This can occur in several ways,
however Judges have no obligations or responsibilities in relation to this, and this information
generally has to be provided by the offender. First, before the sentencing hearing, offenders are
expected to file written submissions about factors relating to the offending, or themselves, that
the Judge should take into account in deciding the sentence. Second, at the sentencing hearing,
the Judge may hear their oral submissions. Third, information about the personal, family,
whānau, community, and cultural background, and social circumstances of the offender, may
also be included in pre-sentence reports. Finally, under s27, the Judge can be requested to hear
any person or persons called by the offender to speak on the personal, family, whānau,
community, and cultural background of the offender.339
5.2.1.1 Pre-sentence Reports
If an offender who is charged with an offence punishable by imprisonment is found guilty or
pleads guilty, the Judge may ask a probation officer to prepare a report.340 The pre-sentence
report helps the Judge to make a fully informed decision about which sentence a person should
receive. The report may include, among other things, information regarding the personal,
family, whānau, community, and cultural background, and social circumstances of the
offender.341
If the Court is considering a sentence of community detention or home detention, the Court
must request a pre-sentence report to be prepared.342 Given that both home detention and
community detention are electronically monitored sentences, the pre-sentence report must
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include information regarding the safety and welfare of the occupants of the proposed curfew
address or home detention residence.343
5.2.1.2 Section 27 of the Sentencing Act 2002
Section 27(1) of the Sentencing Act 2002 allows an offender to request the Court to hear any
person called by the offender to speak on the personal, family, whānau, community, and
cultural background of the offender, as well as to hear how this background may be relevant in
respect of possible sentences. If requested, the Court must hear this information unless there
is good reason not to. Section 27(5) of the Sentencing Act 2002 enables the Court to suggest
to the offender that it may be of assistance to the Court to hear a person on such a matter, if
they did not request the Court to do so themselves.
In Wells v Police,344 the Court provided insight into Parliamentary intent behind section 27. In
that case, the Court noted that section 27 was a wise step to provide some balance, and that
section 8(i) and section 27 permitted an appropriate discount for offenders who have provided
the Court with a proper sense of mitigating matters that engage their personal, family, whānau,
community and cultural background. In this case, the Court allowed a further discount from
the original sentence as the offender provided sufficient information to explain the reasons for
such a discount.
Similarly, in R v Evans,345 the Court considered an application for a discount under section 27
of the Sentencing Act 2002. The Court was provided with a cultural report, a whānau support
plan, and an acknowledgment of the defendant of the whānau support, and allowed a discount
of a further five months.
The Court of Appeal considered the issue of whether the situation of offenders’ children can
be addressed by section 27 report in Campbell v R.346 In this case, the report referred to the
impact that Ms Campbell’s imprisonment would have on her children. The Court noted it was
“uncontroversial that the effect imprisoning an offender has on the offender’s children is a
factor that may be taken into account in considering the appellant’s personal circumstances”.347
The section 27 report informed the Court that Ms Campbell had been the primary caregiver for
her children, a devoted mother and a stable presence in her children’s lives. The Court was also
provided with a letter written by one of Ms Campbell’s children. Although the children’s father
was serving a sentence of imprisonment, this was not a case where the children would be left
without support. The Court considered that the impact of losing a loving and stable parent on
teenagers and the fact that the children resided far away from the prison would make it difficult
to maintain regular direct contact with their mother. Finally, the Court agreed with Ms
Campbell’s counsel in that the non-specific discount failed to adequately address the effect of
imprisonment on Ms Campbell’s children, and concluded that an identifiable discount rather
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than one included in the total discount for personal circumstances would address this situation
better. The Court took the children’s position into account, but set it against the nature of the
offending and other sentencing considerations, and allowed a separate discount of five per cent.
5.2.1.3 Other reports
In some cases, the Court has also been provided with reports from a clinical psychologist that
focused on children and the impact of sentencing on their health and wellbeing. For example,
in Zheng v R,348 the clinical psychologist in his report stated that the offender's two children
would experience significant distress if their mother was imprisoned. The Court of Appeal
concluded that in the circumstances, a sentence of home detention was appropriate.
In Garnett v R,349 the report was the result of a number of interviews and referred to severe
signs of stress when Ms Garnett’s older son was separated from her. The report also indicated
serious concerns about his mental and emotional health, should Ms Garnett be imprisoned. The
Court noted that in unusual circumstances of the cases - due to the delays which have occurred
and in the context of Ms Garnett’s current family circumstances which point to the harshness
of separating her from her two children - a sentence of 11 months home detention and 300
hours of community work was proposed.
In R v Hayman,350 the clinical psychologist stated in his report that the offender’s son had a
secure attachment with the offender. The report also emphasized that the quality of infantparent attachment is a predictor of a child’s social and emotional outcomes later in life. The
clinical psychologist also advised that children who were exposed to the imprisonment of a
household member were at a heightened risk for poor health-related quality of life into
adulthood, and confirmed that a sentence of imprisonment would disrupt the healthy
development of Ms Hayman’s son and his sense of security, and could have an adverse effect
on Ms Hayman’s ability to re-establish her relationship with her son on release. Not
surprisingly, the report concluded that it would be in the child’s best interest to remain in her
care.

5.2.2 Section 8 (i) of the Sentencing Act 2002
Section 8 of the Sentencing Act 2002 sets down principles of sentencing or otherwise dealing
with offenders. In terms of consideration of the best interest of the child when sentencing his
or her parents, it is section 8 (i) that is particularly relevant.
Section 8 (i) of the Sentencing Act 2002 states that:
In sentencing or otherwise dealing with an offender the court must take into account the
offender’s personal, family, whānau, community, and cultural background in imposing a

348

Zheng v R [2015] NZCA 451.
Garnett v R [2010] NZCA 173.
350
R v Hayman [2021] NZHC 642.
349

75

sentence or other means of dealing with the offender with a partly or wholly rehabilitative
purpose.

The family situation of an offender, including the well-being of the defendant’s child, is
expressly listed among the personal circumstances that must be taken into account by the Court,
but the weight it will be accorded will depend on the circumstances of the particular case. 351
This would usually happen in one of two ways. There are two ways in which personal
circumstances might influence the sentence. The first is in the consideration of whether to
impose imprisonment, home detention, or community-based sentences. The second is as a
mitigating factor.352
5.2.1.1 Application of Section 8(i) of the Sentencing Act 2002 through the Choice of
Sentence
The hierarchy of available sentences and orders is outlined in section 10A (2) of the Sentencing
Act 2002, from the least restrictive to the most restrictive:
●
●
●
●
●
●

discharge or order to come up for sentence if called on;
sentences of a fine and reparation;
community-based sentences of community work and supervision;
community-based sentences of intensive supervision and community detention;
sentence of home detention;
sentence of imprisonment.

In regards to the principles applicable to the process of choosing the appropriate sentence,
section 8 (g) of the Sentencing Act 2002 requires the Court to always impose the least
restrictive outcome that is appropriate in the circumstances, and if considering the imposition
of a sentence of imprisonment, the Court must have regard to the desirability of keeping
offenders in the community as far as that is practicable and consonant with the safety of the
community.353 In addition, pursuant to section 8(h) the Court “must take into account any
particular circumstances of the offender that mean that a sentence or other means of dealing
with the offender that would otherwise be appropriate would, in the particular instance, be
disproportionately severe”.
The Sentence of Home Detention
Home detention is an alternative to imprisonment and is intended for offenders who would
have otherwise received a short-term prison sentence (two years or less), if the Court is satisfied
that the purpose for which sentence is being imposed cannot be achieved by any less restrictive
sentence or combination of sentences.354 It is both a punitive and rehabilitative sentence as it
requires an offender to remain at a suitable residence, unless allowed to leave the address under
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one of the situations covered by section 80C (3) of the Sentencing Act 2002,355 and potentially
to be electronically monitored 24 hours a day, seven days a week. Offenders who receive home
detention will also be subject to standard conditions and may be subject to special conditions.356
As to the choice of imprisonment or home detention for sentencing, Judge Stephen O’Driscoll
commented that “home detention sits above community-based sentences but below
imprisonment”.357 According to the Judge, “home detention is a real alternative to
imprisonment”, and “should not be seen as a soft option”.358
In R v A, B, C, the Court commented that home detention was the second most restrictive
sentence able to be imposed and that it was “hybrid in nature, neither custodial nor communitybased”.359 In R v Hill, the Court stressed that “the sentence of home detention reflects a
perception that society’s interests are better served in some cases by the imposition of
restrictions on liberty through home detention rather than through imprisonment”.360
The advantages of home detention include low rates of re-conviction and re-imprisonment,
high compliance rates,361 and positive support for offenders’ reintegration and rehabilitation.362
The Department of Corrections Annual Report for 2019-2020 informed that home detention
costs about $82 per day, which is much less expensive than a sentence of imprisonment, which
costs about $385 per day.363 It also has other advantages over a short-term prison sentence such
as that offenders can access rehabilitative programmes in the community. 364 Detainees
interviewed for the study conducted by Gibbs and King reported positive outcomes, in
particular re-establishing ties with children, breaking cycles of offending and maintaining
employment.365
In regards to cases in which a sentence of home detention was imposed, where the Court
considered the offender’s children the Courts considered this sentence was appropriate, given
the obvious benefits associated with offenders continuing to care for their children,366 and the
fact that children were not deprived of their parents.367 For example in R v Hendry,368 the Court
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decided that home detention would enable the offender to be there for her son. The Court also
commented that “to remove the offender from her children’s lives at this time would leave
them vulnerable and perhaps only lead to them going down the same pathway that she did
earlier in her life”.369 The Court considered “that someone who is the mother of young children,
who has overcome her drug addiction, who is genuinely doing all she can to rehabilitate herself,
and who is seen by those knowledgeable in the area as being at a minimal risk of reoffending,
is better suited to serving a sentence of home detention than to serve a sentence of
imprisonment”.370 Similarly, in R v Waiti,371 the Court hesitated about the sentence of home
detention, but decided in the end that to ensure the welfare of the offender’s children, the
offender needed to be there as much as possible to look after them.
In some cases, Judges have focussed on the best interests of the child. In Martin v the Police,372
the offender was the mother of four children, the eldest of whom was just eight years old. The
High Court considered that their interests and needs had to be taken into account and concluded
these would be much more satisfactorily catered for if the offender was sentenced to home
detention. In another case,373 the High Court considered a sentence of home detention would
be appropriate in the interests of the offender’s child as “enough children’s lives had been
blighted by the behaviours of adults that led to the sentencing”.374
In Zheng v R,375 the clinical psychologist in his report stated that the offender's two children,
both teenagers, would experience significant distress if their mother was imprisoned as they
were at the age where they were at the highest risk of psychological difficulties if there was a
loss or life change occurring. The Court of Appeal concluded that in those circumstances, a
sentence of home detention was appropriate.
In other cases where the Court considered the offender’s children, the Court has phrased the
sentence decision in terms of s8(h) of the Sentencing Act 2002 and has taken into account
particular circumstances of the offender that meant that a sentence that would otherwise be
appropriate would, in the particular instance, be disproportionately severe. In Sunda v New
Zealand Police,376 the Court concluded that, while the gravity of Mr Sunda’s offending should
have been categorised as moderate, the consequences of the conviction would have been out
of proportion to the offending and would fall not solely on him but indeed more heavily would
fall on his wife and infant child.
Correspondingly, in Garnett v R,377 the Court said that mothers of young children were not
exempt from prison sentences but saw that the overall sentence of three years imprisonment as
too long in the context of Ms Garnett’s extraordinarily difficult family circumstances. At the
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time of sentencing she had a young child who was chronically ill. She was also six months
pregnant with her second child. The Court concluded a sentence of home detention was
appropriate in the context of Ms Garnett’s family circumstances which pointed to the harshness
of separating her from her two children. The Court also stressed the end result was extremely
lenient when viewed against the offending and Ms Garnett’s culpability, nevertheless the
situation in relation to her children was well out of the ordinary.
The children’s interests and needs are not necessarily determinative and may be outweighed
by the specific circumstances of the particular case. In Sudol v Police, 378 the Court noted that
while the unfortunate consequence was that children would be without direct care of their
parents for a period of time, the responsibility for that fell at the feet of the offender. In R v
Borrett,379 the Court argued that the personal circumstances of the offender could not mitigate
against a term of imprisonment.
In R v Williams, the Court commented that “the very sad consequences to dependent children
of the imprisonment of their parents is always deeply troubling to a Court” because “to separate
a child at 21 months of age from a loving and accomplished parent is an emotional wrench
which may affect such a child for a long period of time or even for life”. 380 The Judge also
considered the child’s care arrangement while the parent was in custody and remarked that the
child was placed with a close family whose age and own circumstances carry their own
difficulties. However, a sentence of imprisonment was imposed because “the society cannot
overlook serious offending by parents in order to save distress to their children”.381
In R v Howard382 the Court was “naturally sympathetic” towards the argument that the
separation of the two young children from their mother, with their father also imprisoned,
makes them victims of her offending and that there is a possibility of longer term psychological
disturbance by reason of the separation. Despite this, the Court considered it necessary to deter
other women in Ms Howard’s position and to remove from their minds any thought that a
substantial prison sentence will not be visited upon them because they happen to have young
children.
5.2.1.2 Application of Section 8(i) of the Sentencing Act 2002 through Mitigation
A second approach to how Courts can take family or whānau circumstances into account when
sentencing is to treat this as a mitigating factor for the offender. After setting the starting point
and adjusting it by taking into account any applicable aggravating or mitigating factors relating
to the offence, the Court will turn to the offender, their situation and any criminal record they
have. The Court will apply ‘uplifts’ for any aggravating factors relating to the offender, and
‘discounts’ for mitigating factors relating to them.
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Section 9 of the Sentencing Act 2002 sets out a list of aggravating and mitigating factors the
Court must take into account (to the extent that they are applicable in the case). Although
neither family or whānau circumstances, nor children’s best interests and needs are explicitly
included within the list of aggravating and mitigating factors, section 9(4) states that nothing
prevents the Court from taking into account any other aggravating or mitigating factor that the
Court thinks fit.
The approach of considering children as a mitigating factor can be used especially in cases
where arguments are not strong enough to call for a less restrictive sentence than imprisonment,
or where the offending is sufficiently serious that the imposition of a sentence of home
detention, or one of the community-based sentences, is not an option.
In R v Nathan,383 the Judge applied an additional discount to recognise the effect that the
sentence would have on the offender's children who were in his custody before his offending
and who needed his ongoing support. The Court emphasized that children needed their parents.
Similarly, in Taingahue v R, the Judge found it “unfortunate for both mother and baby that the
bond established had to be broken by the sentence for offending that occurred before [her baby]
was born”,384 and considered a discount to be an appropriate way of recognising her efforts to
re-establish that bond.
The Court has also stressed that imprisoning a primary caregiver for a child was a consideration
of some significance, as it would cause the loss of a partner’s employment and put the family
under financial strain. It was noted that while such impacts were often considered ordinary
consequences of offending, they were nevertheless matters which a Sentencing Judge could
take into account, weighted appropriately in all the circumstances of the case.385
In Brown v New Zealand Police,386 the Court addressed the question of imprisoned parents
being able to maintain contact with their children, and considered it of real concern that a
female offender with sole custody of three very young children was serving a sentence of 19
months imprisonment in a location seven and a half hours’ travel time from her children. It was
unlikely she would see them at all during her time in prison. There was nothing to suggest there
were any problems with Ms Brown’s care of her three children and her letter to the sentencing
Judge spoke of her heartbreak and hurt at being apart from them. The Court stated that the
impact on the three children must have been significant. As there was no suitable address for
home detention, the court replaced her sentence of imprisonment by one that was five months
shorter.
In relation to how the discount should be applied, some Courts have considered a separate
discount was necessary, to take into account the impact of the offender’s sentencing on his or
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her children,387 rather than including this discount in the total discount allowed for personal
and family circumstances.388
In contrast, however, other Courts have viewed separation from children as an ordinary
consequence of offending. In Hubbard v the Queen,389 the Court commented that a sentence of
imprisonment would invariably cause hardship to an offender’s family and dependants, but
such hardship was not generally a factor making a sentence disproportionately severe. The
Court also stated that if a discount was to apply because the offender had two children, then it
would have to be almost universally applied to any parent sentenced to imprisonment, which
would have been an error of principle.
In R v Wellington,390 the Court confirmed that the fact the offender had young children was not
by itself a reason for a discount. However, the Judge considered the impact of a sentence on
the offender’s family and made some adjustment to recognise the likely impact on them of
imprisonment because children needed fathers.
The issue was considered by the Court of Appeal in Fukofuka v R.391 In this case, the Court
noted that “it was an inevitable consequence of the sentencing process that serious criminal
offending by a parent may result in hardship to their children”.392 The Judge referred to Ransom
v R393, stating it was open to a Sentencing Judge in appropriate cases to consider the impact a
sentence may have on an offender’s family and make some adjustment, and to R v Lyon, which
considered that losing a primary caregiver would be a consideration of some significance.394
However, comparing the case to McGregor v R, it was noted that where the offending was
serious and premeditated, or where it covered a lengthy period, the impact of the sentence on
the family of the offender played little, if any, role in influencing the sentence. 395 In this case,
the Court did not think such a discount was appropriate as the offending was serious and the
offender was not the primary caregiver of his children. Nor was there any evidence he was the
main income-earner.

5.2.3 The Sentencing Act 2002 and the UN Convention on the Rights of the
Child
The UN Convention on the Rights of the Child is one of the treaties referred to frequently by
New Zealand Courts.396 It has been used in family law cases, immigration cases involving
deportation, and is now a regular feature in youth sentencing.
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In regards to considerations of best interests of dependent children when sentencing their
parents, in R v Harlen,397 the Court of Appeal discussed the applicability of the Convention in
sentencing. In this case, the appellant's counsel argued that separation of young children from
their mothers generally led to psychological distress and trauma which in some children could
have devastating and sometimes permanent effects. The appellant’s counsel emphasized that
according to Article 3(1) of the Convention, the best interests of the child should be a primary
consideration in all actions concerning children. Although the Court was not directly making
orders concerning the appellant’s young child, it was, in reality, responsible for separating the
child from his (or her) mother. Ms Kennedy also argued that the Court of Appeal had not taken
the welfare of affected children adequately into account in the sentencing process.
The Court noted it was guided by ss6 and 7 of the Criminal Justice Act (the precursor to the
Sentencing Act). This did not mean that New Zealand’s international obligations were
irrelevant, as there was a presumption of statutory interpretation that, so far as its wording
allowed, the Criminal Justice Act should be read in a way which was consistent with
international obligations. This presumption applied whether or not the Criminal Justice Act had
been enacted for the purpose of implementing those obligations. The presumption would,
however, be displaced if the words of the Criminal Justice Act did not allow it to be read
consistently with those obligations.398 The Court also referred to another case, where the Court
“did not see the interpretative role of the Courts as extending to determining ‘the appropriate
response’ of New Zealand towards its international obligations”.399
Based on the above, the Court was satisfied that Article 3 of the Convention did not require reevaluation of the interpretation of the statutory directions to the Court in ss6 and 7 of the
Criminal Justice Act. According to the Court, Article 3 of the Convention was a general
provision having no bearing on the task of a Court in sentencing a parent.

5.3 Conclusion
The issue of the best interests of the child has been taken into consideration in many decisions
and judgments concerning cases of taking children into public care as well as on parental rights
and contacts between parents and children after a divorce. In these cases, Courts make frequent
use of standards of protection of children’s rights, and have developed a large body of case law
on the child’s right to have their best interests taken into account and to be heard in decisions
affecting them.
But the situation of children with parents in conflict with the law is quite different. When it
comes to applying the rights of children with parents in conflict with the law, all too frequently
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they are over-ridden by considerations concerning public safety, security, prevention of the
crime and punishment, even though the detention of the parent is also one of the situations
where, as the consequence of detention, children and parents are separated from each other.
In R v Harlen400, the Court was satisfied that Article 3 of the Convention did not require reevaluation of the interpretation of the statutory directions to the Court in ss6 and 7 of the
Criminal Justice Act. According to the Court, Article 3 was a general provision having no
bearing on the task of a Court in sentencing a parent.
However, during the fifth cycle of reporting, the Committee on the Rights of the Child made a
recommendation to New Zealand, which directly required the right of the child to have her or
his best interests taken as a primary consideration to be appropriately integrated and
consistently interpreted and applied when sentencing their parents.
Undoubtedly, the Sentencing Act 2002 provides an opportunity and space for the best interest
of a child to be considered in sentencing their parent either when dealing with the choice of a
sentence or by allowing an appropriate discount for personal circumstances of an offender.
Although there is a requirement for the Judge to consider the offender’s personal, family,
whānau, community, and cultural background in imposing a sentence and to hear any person
called by the offender to speak about this background, there is no explicit requirement to assess
and consider the best interests of the child, and no guidance or policy to do so. Children and
their needs are far too often taken into account as ‘personal circumstances of the offender’
rather than being treated as individual rights-holders and having their rights considered
separately.
It can be difficult to take children into consideration in connection with the setting of the
parents’ sentence. One could say that the person in conflict in the law, the parent, must be the
focus of attention as it was his or her responsibility for the situation he or she has created. But
in most cases, the imprisonment of a parent or caregiver can lead to the violation not only of
their rights, but also of those of their children.401 The child has no responsibility whatsoever
for the fact that his or her parent is in conflict with the law. He or she, however, is the one who
has to suffer the separation from the parent and harm that may have an enormous impact on his
or her development and future.
Furthermore, there is no requirement for the Court to gather information about children, their
relationship with parents, their care arrangements, or the impact of sentencing or imprisonment
on them. This information has to be generally provided by the offender. This implies that the
level of consideration and protection of children’s rights and needs heavily depends on the
initiative of the offender and the quality of information shared by him or her.
Given that the Sentencing Act 2002 provides opportunities but does not explicitly require the
Courts to consider the best interests of children when sentencing their parents, the next chapter
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will provide an analysis of findings from the examination of 75 cases where the offender was
a parent and children were mentioned. The purpose is to determine the extent to which the best
interests of children, the impact of sentencing on them and their needs had been taken into
account at the sentencing stage.
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CHAPTER 6
Case Law Analysis

6.1 Introduction
The previous chapter discussed the relevant provisions of the Sentencing Act, and how these
might be applied in situations where the person being sentenced has children. This chapter
looks at sentencing decisions in New Zealand in which a child was mentioned, in order to
explore whether, and to what extent, Sentencing Judges take into account the best interests of
children, their needs, and the impact of sentencing on them in New Zealand Courts.
Seventy-five cases were identified through a search of the database Lexis Advance by using
following search terms:
●
●
●
●
●
●

child!
child! and impact!
child! and “best interest”
daughter!
son!
“best interest”

All generated cases were subsequently reviewed to ensure they met the below criteria:
●

the decision had to be made after 2002 to ensure the application of the Sentencing Act
2002, and
● the offender’s child or children had to be mentioned within the text of the Judgement.
The data collection was based on 11 questions:
Question 1: In which court was the decision made?
Question 2: When was the decision made?
Question 3: What was the gender of the offender?
Question 4: How many children did the offender have?
Question 5: How old was a child (if the offender had more than one child, this should be the
age of the youngest child)?
Question 6: Was the offender the sole caregiver?
Question 7: What was the starting point for sentencing adopted by the Judge?
Question 8: Did the Judge discuss the impact of sentencing/imprisonment on children?
Question 9: What was the discount in relation to the offender's child?
Question 10: What was the ending point for the sentence the Judge adopted?
Question 11: Was a community-based sentence imposed?
The answers to these questions will be discussed below.
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6.2 Case Law Analysis
Question 1: In which court was the decision made?

Figure 3 Case Law Analysis: In which Court was the decision made?

Thirty-nine of the selected cases were first instance decisions, thirty-four of which were
decided in the High Court and five in the District Court. Thirty-six cases were appeal decisions,
twenty-three of which were dealt with in the High Court and thirteen in the Court of Appeal.
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FILTERED RESULTS
a) By Court
The results from this question were filtered with those of ‘Q8: Did the Judge discuss the impact
of sentencing/imprisonment on children?’, ‘Q9: What was the discount in relation to the
offender's child?’ and ‘Q11: Was home detention or a community-based sentence imposed?’
This provided data on not only which Court was considering the fact that the offender had
children, but also the effect of this consideration.

Figure 4 Case Law Analysis: In which Court was the decision made? (results filtered by Court)

District Courts
In four of five cases (80%) the Judge discussed the impact of sentencing or imprisonment on
children. In four of five cases (80%) the Judge did not grant any discount. Of the two cases in
which the Judge arrived at an ending point of two years or less, only one resulted in the
imposition of home detention or a community based sentence, however in this case the Judge
indicated right at the start that a sentence of imprisonment was not considered (total 0%).402

402

For the purpose of this case law analysis, the total percentage of cases when home detention or a communitybased sentence was imposed was granted is counted only from those cases where the ending point was two years
or less (eligibility for imposition of home detention) and home detention or community-based sentence was not a
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High Court - first instance
In twenty of thirty-four cases (58.82%) the Judge discussed the impact of sentencing or
imprisonment on children. In seventeen cases (50%) the Judge did not grant any discount. In
fifteen cases the ending point was two years or less, and in twelve of those home detention or
a community-based sentence was imposed, however in one case the Judge indicated right at
the start that a sentence of imprisonment was not considered. In one case leave to apply for
home detention was granted. Of 14 eligible cases, in 12 (86%) home detention or a communitybased sentence was imposed.
High Court - appeal
In fifteen of twenty-three cases (65.21%) the Judge discussed the impact of sentencing or
imprisonment on children. In thirteen cases (56.52%) the Judge did not grant any discount. In
eighteen cases the ending point was two years or less, and in twelve of those, home detention
or a community-based sentence was imposed (in seven only as a result of appeal), however in
three cases the Judge indicated right at the start that a sentence of imprisonment was not
considered. In three cases leave to apply for home detention was granted. Of 15 eligible cases,
in 12 (80%) home detention or a community-based sentence was imposed.
Court of Appeal
In eleven of thirteen cases (84.62%) the Judge discussed the impact of sentencing or
imprisonment on children. In five cases (38.46%) the Judge did not grant any discount. In seven
cases the ending point was two years or less, and in three of those home detention or a
community-based sentence was imposed (all only as a result of appeal). In two cases leave to
apply for home detention was granted. Of seven eligible cases, in five (71%) home detention
or a community-based sentence was imposed.

starting point - imprisonment was considered. Leave to apply for home detention is counted as if the community
based sentence was granted.
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b) By Instance
The results from this question were further divided into ‘first instance courts’ and ‘appeal
courts’ and then filtered with those of ‘Q8: Did the Judge discuss the impact of
sentencing/imprisonment on children?’, ‘Q9: What was the discount in relation to the
offender's child?’ and ‘Q11: Was home detention or a community-based sentence imposed?’
This provided data on whether the fact that the offender had children was being considered in
the normal process of sentencing, or more commonly on appeal, and if the instance of courts
had an impact on discounts and choice of sentence.

Figure 5 Case Law Analysis: In which Court was the decision made? (results filtered by instance)

In twenty-four of thirty-nine cases (61.54%) decided in first instance courts, the Judge
discussed the impact of sentencing or imprisonment on children. In twenty-six of thirty-six
cases (71.22%) decided in appeal courts, the impact on children was discussed. In twenty-one
cases (53.85%) decided in first instance courts the Judge did not grant any discount. Similarly,
in eighteen cases (50%) decided in appeal courts, the Judge did not grant any discount.
In cases decided by first instance courts, offenders received home detention or a communitybased sentence in 80% of cases, whilst in cases decided by appeal courts offenders received it
in 77% of cases.
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COMMENTARY
The outcomes for cases decided by Judges in first instance courts and those decided by Judges
in appeal courts are similar, therefore the level of court does not appear to effect whether the
impact of sentencing or imprisonment on children had been discussed, nor whether any
discount was granted or whether home detention or community-based sentence had been
imposed.
However, when comparing cases decided by Judges in the District Court and Judges in the
Court of Appeal, the difference in outcomes is significant. Although Judges in both Courts
addressed the impact of sentencing or imprisonment on children in more than 80% of cases,
the results show that the likelihood of discount being granted and home detention or a
community-based sentence is much lower in the District Court than in the Court of Appeal.403

403

This case law analysis involved only five cases decided by Judges in District Court. There were 13 cases
decided in the Court of Appeal.
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Question 2: When was the decision made?

Figure 6 Case Law Analysis: When was the decision made?

The graph above shows selected cases decided from 2002 until 2021. Older cases were
classified into groups from 2002 to 2007, from 2008 to 2012 and from 2013 - 2015. When
these results were filtered to show trends in decision-making by year, 2020 was the only year
when there were more cases when the impact of sentencing or imprisonment on children was
not considered than when it was considered (3:2 cases). Except for the periods 2002-2007,
2018, 2019 and 2021, whenever an offender’s sentence ending point was two years or less, he
or she was sentenced to home detention or a community-based sentence.
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FILTERED RESULTS
The results from this question were filtered with those of ‘Q8: Did the Judge discuss the impact
of sentencing/imprisonment on children?’, ‘Q9: What was the discount in relation to the
offender's child?’ and ‘Q11: Was home detention or a community-based sentence imposed?’
This provided data on whether the consideration of the fact that the offender had children, but
also the effect of this consideration, has changed over time.

Figure 7

Case Law Analysis: When was the decision made? (filtered results)

2002 - 2007
In nine of twelve cases (75%) the Judge discussed the impact of sentencing or imprisonment
on children. In eight cases (66.67%) the Judge did not grant any discount. In nine cases the
ending point was two years or less, and in two of those home detention or a community-based
sentence was imposed, however in one case the Judge indicated right at the start that a sentence
of imprisonment was not being considered. In three cases leave to apply for home detention
was granted. Of eight eligible cases, in four (50%) home detention or a community-based
sentence was imposed.
2008 - 2012
In nine of fourteen cases (64.29%) the Judge discussed the impact of sentencing or
imprisonment on children. In six cases (42.9%) the Judge did not grant any discount. In ten
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cases the ending point was two years or less, and in nine of those home detention or a
community-based sentence was imposed (in four only as a result of appeal). In one case leave
to apply for home detention was granted. Of 10 eligible cases where home detention or a
community-based sentence was available, in all 10 (100%) these sentences, rather than
imprisonment, were imposed.
2013 - 2016
In seven of ten cases (70%) the Judge discussed the impact of sentencing or imprisonment on
children. In four cases (40%) the Judge did not grant any discount. In three cases the ending
point was two years or less, and in three of these (100%) home detention or a community-based
sentence was imposed, however in two cases this occurred only as a result of appeal.
2017 - 2019
In sixteen of twenty-five cases (64%) the Judge discussed the impact of sentencing or
imprisonment on children. In eleven cases (44%) the Judge did not grant any discount. In
thirteen cases the ending point was two years or less, and in eight of those home detention or a
community-based sentence was imposed (in two cases only as a result of appeal), however in
four cases the Judge indicated right at the start that a sentence of imprisonment was not
considered. In two cases leave to apply for home detention was granted. Of nine eligible cases,
in six (66.66%) home detention or a community-based sentence was imposed.
2020 - 2021
In nine of fourteen cases (64.28%) the Judge discussed the impact of sentencing or
imprisonment on children. In ten cases (71%) the Judge did not grant any discount. In seven
cases the ending point was two years or less, and in six (85.7%) of those home detention or a
community-based sentence was imposed (in two cases only as a result of appeal).
COMMENTARY
The year in which the decision was made did not play a role in whether the impact of sentencing
or imprisonment on children was discussed. Between 2002 and 2007, and 2020 and 2021 there
were significantly more cases where the discount was not granted. The results also show that
between 2002 and 2007, and 2017 and 2019, the likelihood of imposing home detention or a
community-based sentence was lower. It is important to note that a sentence of home detention
was only introduced as a specific sentence in November 2007.
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Question 3: What was the gender of the offender?

Figure 8 Case Law Analysis: What was the gender of the offender?

A female offender was involved in thirty-seven of the selected cases, whilst male offenders
figured in thirty-eight of the cases.
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FILTERED RESULTS
The results from this question were filtered with those of ‘Q6: Was the offender a sole
caregiver?’, ‘Q8: Did the Judge discuss the impact of sentencing/imprisonment on children?’,
‘Q9: What was the discount in relation to the offender's child?’ and ‘Q11: “Was home detention
or a community-based sentence imposed?’.
This provided data on whether the gender of the offender impacted on whether there was a
consideration of the fact that the offender had children, whether discount was granted and on
the choice of sentence.

Figure 9 Case Law Analysis: What was the gender of the offender? (filtered results)

Female offenders
Twenty-five of thirty-seven (67.57%) female offenders were sole caregivers. In thirty-two
cases (86.49%) the Judge discussed the impact of sentencing or imprisonment on children. In
eleven cases (29.73%) the Judge did not grant any discount.
In twenty-six cases the ending point was a sentence of two years or less, and in seventeen of
those home detention or a community-based sentence was imposed (in six only as a result of
appeal), however in two cases the Judge indicated right at the start that a sentence of
imprisonment was not considered. In six cases leave to apply for home detention was granted.
Of 24 eligible cases, in 21 (87.5%) home detention or a community-based sentence was
imposed.
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Male offenders
Male offenders were sole caregivers in only five of thirty-eight cases (13.16%). In eighteen
cases (47.36%) the Judge discussed the impact of sentencing or imprisonment on children. In
twenty-eight cases (73.68%) the Judge did not grant any discount.
In sixteen cases the ending point was two years or less, and in eleven of those home detention
or a community-based sentence was imposed (in four only as a result of appeal), however in
three cases the Judge indicated right at the start that a sentence of imprisonment was not
considered. Of 13 eligible cases, in eight (62%) home detention or a community-based sentence
was imposed.
COMMENTARY
The case law review shows that outcomes were greatly affected by the gender of the offender.
In 86% of cases which involved female offenders, the Judge discussed the impact of sentencing
or imprisonment on children. In contrast, in only 47% of cases which involved male offenders
was the impact on children discussed. There is also a significant difference in cases when the
Judge did not grant any discount in relation to children depending on the gender of the offender
(female - no discount: 30% of cases, male - no discount: 74%). Female offenders received
home detention or a community-based sentence when eligible in 88% of cases, whilst eligible
male offenders received it in 62% of cases.

96

Question 4: How many children did the offender have?

Figure 10 Case Law Analysis: How many children did the offender have?

Forty offenders had one or two children, thirty-two offenders had more than two children and
three cases did not include this information. If an offender was pregnant or had a partner who
was pregnant, unborn children were included in the count as well.
No trends were identified with regards to the number of children the offender had in terms of
consideration of the children or discount given.
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Question 5: How old was a child (if the offender had more than one child,
this should be the age of the youngest child)?

Figure 11 Case Law Analysis: How old was a child (if the offender had more than one child, this should be the age of the
youngest child)?

Twenty-seven cases involved sentencing of parents who had children aged three years or
younger (including unborn children). Eight cases involved children aged four to six years,
seven cases involved children from seven to twelve years and four cases involved teenagers.
In twenty-nine cases information about the age of children was lacking.
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FILTERED RESULTS
The results from this question were filtered with those of ‘Q8: Did the Judge discuss the impact
of sentencing/imprisonment on children?’, ‘Q9: What was the discount in relation to the
offender's child?’ and ‘Q11: “Was home detention or a community-based sentence imposed?’.
This provided data on whether the age of the child impacted on whether there was a
consideration of the fact that the offender had children, and also the effect of this consideration.

Figure 12 Case Law Analysis: How old was a child (if the offender had more than one child, this should be the age of the
youngest child)? (filtered results)

3 years or younger
In twenty-one of twenty-seven cases (77.78%) the Judge discussed the impact of sentencing or
imprisonment on children. In thirteen cases (48%) the Judge did not grant any discount. In
seventeen cases the ending point was two years or less, and in ten of those home detention or
a community-based sentence was imposed (in three cases only as a result of appeal), however
in three cases the Judge indicated right at the start that a sentence of imprisonment was not
considered. In three cases leave to apply for home detention was granted. Of fourteen eligible
cases, in ten (71%) home detention or a community-based sentence was imposed.
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4 - 6 years
In six of eight cases (75%) the Judge discussed the impact of sentencing or imprisonment on
children. In three cases (37.5%) the Judge did not grant any discount. In six cases the ending
point was two years or less, and in four of those home detention or a community-based sentence
was imposed (in one case only as a result of appeal). In two cases leave to apply for home
detention was granted. Of six eligible cases, in six (100%) home detention or a communitybased sentence was imposed.
7 - 12 years
In five of seven cases (71.43%) the Judge discussed the impact of sentencing or imprisonment
on children. In one case (14%) the Judge did not grant any discount. In one case the ending
point was two years or less, and home detention or a community-based sentence was imposed
on appeal (100%).
Teenagers
In three of four cases (75%) the Judge discussed the impact of sentencing or imprisonment on
children. In two cases (50%) the Judge did not grant any discount. In three cases the ending
point was two years or less, and in one (33.33%) of those home detention or a communitybased sentence was imposed (on appeal).
COMMENTARY
Based on the international research and trends overseas, it was expected that when results are
filtered by age, the difference in approach to sentencing would be noticeable, particularly in
cases where the offender had children aged three years or younger.404 Interestingly the Courts
were consistent in considering the impact of sentencing or imprisonment on children - for all
age groups of children the impact was considered in 71 - 77% of cases.
In regards to whether the age of children affected discounts that were granted, offenders who
had children aged between seven and 12 years received discounts more often than others. In
contrast, offenders who had children aged three years or younger and older than 12 years did
not receive a discount in 48 to 50% of cases. The results also show there is a significantly lower
likelihood of receiving a sentence of home detention or a community-based sentence if an
offender’s children are older than 12 years.

404

The age group representation was not balanced in this case law review, involving 27 cases where children were
aged three years or younger, eight cases where children were 4-6 years old, seven cases with children aged 7-12
years and four cases with teenagers.
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Question 6: Was the offender the sole caregiver?

Figure 13 Case Law Analysis: Was the offender the sole caregiver?

Thirty parents who were sentenced or appealed their sentence were sole caregivers. This also
includes the cases where both parents were involved in offending and one of them was
sentenced to imprisonment. Forty-three parents were not sole caregivers, although this number
includes primary caregivers and parents with visitation rights. Two cases did not include this
information.
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FILTERED RESULTS
The results from this question were filtered with those of ‘Q8: Did the Judge discuss the impact
of sentencing/imprisonment on children?’, ‘Q9: What was the discount in relation to the
offender's child?’ and ‘Q11: “Was home detention or a community-based sentence imposed?’.
This provided data on whether being the sole caregiver impacted on whether there was a
consideration of the fact that the offender had children, whether discount was granted and on
the choice of sentence.

Figure 14 Case Law Analysis: Was the offender the sole caregiver? (filtered results)

The case law review shows that offenders who were sole caregivers were more likely to have
the impact of sentencing on their children considered and receive a discount.
In twenty-eight of thirty cases (93.33%) when the offender was a sole caregiver, the Judge
discussed the impact of sentencing or imprisonment on children. In contrast, only in twentytwo of forty-three cases (51.17%) when the offender was not a sole caregiver, the impact on
children was discussed. There is also a significant difference in results in cases when the Judge
did not grant any discount in relation to children depending on whether the offender was or
was not a sole caregiver (sole caregiver - no discount: 33.33% of cases, non-sole caregiver - no
discount: 62.79%). Sole caregivers received home detention or a community-based sentence
when eligible in 83% of cases, whilst eligible offenders who were not sole caregivers received
it in 74% of cases.
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Question 7: What was the starting point adopted by the Judge?

Figure 15 Case Law Analysis: What was the starting point adopted by the Judge?

In the majority of selected cases (55) the starting point adopted by the Judge was over two
years (the threshold for home detention). In twelve cases the starting point was two years or
less and in five cases the Judge did not consider a sentence of imprisonment at all and the
starting point was home detention or a community-based sentence. In two cases, the
information about the starting point was not included within the text of the Judgement.
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Question 8: Did the Judge discuss the impact of sentencing/imprisonment
on children?

Figure 16 Case Law Analysis: Did the Judge discuss the impact of sentencing/imprisonment on children?

In forty cases the Judge discussed the impact of sentencing or imprisonment of parents on their
children. This includes first instance decisions as well as appeal decisions where the first
instance court had already discussed the impact on children.
The criteria for assigning a ‘yes’ categorisation was that the Judge did not simply mention
children without any further comment, but commented on the effects or impact of the
considered sentence on children either through his own analysis or through parties’
submissions. In ten cases the impact of sentencing on children was only discussed before the
appeal court. In twenty-five cases the Judge did not discuss the impact of the sentence on
children.
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FILTERED RESULTS
This question has been used as a filter for some of the earlier questions, and the results have
been discussed in relation to those questions. In addition, the results from this question were
filtered with the results of Q9, in order to determine whether the consideration of the impact of
sentencing on children affected the discount, and Q11, in order to determine whether the
consideration of the impact of sentencing on children affected the final sentence.

Figure 17 Case Law Analysis: Did the Judge discuss the impact of sentencing/imprisonment on children? (filtered results)

In nineteen of fifty cases (38%) where the impact on children was discussed, a discount in
relation to children was not applied. In contrast, in twenty of twenty-five cases (80%) where
the impact on children was not discussed the discount in relation to children was not applied.
Thus, the case law review shows that the discussion of impact of sentence or imprisonment on
children may increase the likelihood of a discount being applied by the Judge.
On the other hand, the discussion of impact of sentence on children did not appear to have any
effect on whether a sentence of home detention or a community-based sentence was imposed.
Eligible offenders received a sentence of home detention or a community-based sentence in
similar number of cases where the impact of sentence or imprisonment on children was
discussed (77.8%) as those where the impact on children was not discussed (80%).
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Question 9: What was the discount in relation to the offender's child?

Figure 18 Case Law Analysis: What was the discount in relation to the offender's child?

The criteria set for the purpose of this question, was that the discount needed to be based either
on the fact that the offender had a child, needed to care for (or provide care for) his or her child,
or had young children. The discount could also reflect the hardship that would be caused to
children or families by imprisonment, the effect of the sentence on them and anything else
directly connected to the fact that the offender was a parent.
In thirty-nine cases the Judge considered that there were no grounds for applying any discount
in relation to the offender’s children. In twenty cases, the Judge applied a combined discount
for multiple factors (i.e. discount for personal circumstances which included having children
as well as other elements). In nine cases, the discount was only granted on appeal and in one
case information about discounts was not included. In eleven cases, when the Judge applied a
separate discount in relation to the offender’s children, four times it was 1 - 5%, three times 16
- 20%, twice 6 - 10% and twice 11 - 15%.
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Question 10: What was the ending point the Judge adopted?

Figure 19 Case Law Analysis: What was the ending point the Judge adopted?

In forty-two cases the ending point after considering all relevant aggravating and mitigating
factors was two years or less, whilst in thirty-three cases it was more than two years.
This information is particularly important when examining the practice of imposing home
detention as an alternative to a sentence of imprisonment as two years is a threshold for
determining whether an offender is eligible for a sentence of home detention.
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Question 11: Was home detention or a community-based sentence
imposed?

Figure 20 Case Law Analysis: Was home detention or a community-based sentence imposed?

In eighteen selected cases, the Judge imposed home detention or a community-based sentence
and in six cases leave to apply was granted. In eleven cases, home detention or the communitybased sentence was only imposed as a result of appeal. In forty cases the Judge sentenced the
offender to imprisonment.
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FILTERED RESULTS

Figure 21 Case Law Analysis: Was home detention or a community-based sentence imposed?(filtered results)

The above graph shows results for the cases where the ending point was two years or less
(eligibility for imposition of home detention) and where home detention or community-based
sentence was not stated by the Judge as a starting point. It considers whether evidence that the
offender had children impacted on whether the Judge converted a sentence with a starting point
of imprisonment to one of home detention or a community based sentence.
Four of eight cases (50%) where the offender was eligible, but home detention or a communitybased sentence was not imposed, were decided in 2002-2007 when the home detention was not
available to Judges. Two of these cases were decided in 2018, one in 2019 and one in 2021. In
five of these eight cases the offender was a male and in five cases the offender was not a sole
caregiver.
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6.3 Conclusion
The case law review demonstrates that some Judges across different Courts were provided with
reports from clinical psychologists as well as other experts, letters from children, offenders,
parents or other family members, whilst other Judges did not request or collect information
about children’s names, gender, age or needs. It is also important to note that one of the criteria
for the selection of the cases was that the offender’s child or children had to be mentioned
within the text of the Judgement. The lack of information requested or provided to the Judge
raises a concern as to whether Judges are always aware of whether the offender has children.
Information that Courts considered in some cases included whether the offender-parent was a
primary caregiver, financial dependency of his or her family, immigration status, children’s
care needs and interests, care arrangements and opportunities to visit the offender-parent in
cases where a sentence of imprisonment was being considered.
The case law review also shows that the outcome was not significantly dependent on whether
the case had been dealt with by the first instance or by appeal courts. Similarly, there were no
important trends connected to the year when the decision was made, how many children the
offender had or their ages.
However, the impact of sentencing or imprisonment on children was discussed by Judges more
often when the offender was a female or a sole caregiver. Similarly, there were significantly
less cases with no discount if the offender was a female or a sole caregiver. Female offenders
were also more likely to receive a community-based sentence when eligible than male
offenders. Interestingly, the likelihood to receive a community-based sentence when eligible
was not influenced by whether the offender was or was not a sole caregiver.
The imposition of community-based sentences was also not affected by whether the impact of
sentencing or imprisonment on children was discussed by the Judge. However, the case review
showed that discussion of impact of sentence or imprisonment on children may increase the
likelihood of discount being applied by the Judge.
Overall, whilst some Judges considered children’s needs and interests, and the impact of
sentencing on them, quite thoroughly, the findings indicate that the best interests of children
has not been appropriately integrated and consistently interpreted and applied when sentencing
their parents.
In some cases, circumstances and needs of children of prisoners have not been taken into
account to a sufficient degree at the sentencing stage. In view of these findings and international
human rights standards, greater consideration should be given to the best interest of children
and the impact of sentencing decisions on them.
Over the previous two chapters, the law in New Zealand has been discussed. For the purpose
of comparison, the next chapter will describe how children's rights and needs are considered in
South Africa and Australia.
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CHAPTER 7
Overseas experience

7.1 Introduction
This chapter introduces different perspectives of how the best interests of children are
considered at the sentencing stage from two countries - Australia and South Africa.
Australia and South Africa were selected as comparators due to the fact that both countries are
members of the Commonwealth and therefore have the same common law tradition as New
Zealand. Although both countries have laws in place that reflect the necessity to consider
children and their best interests when sentencing their parents, the systems and methods these
laws establish are different.
In its first part, this chapter will describe the laws and provisions governing the issue of children
and their best interests when sentencing their parents in Australia. The differences between
federal laws and laws of individual states will be considered. The case law and practice of
Australian Courts will also be discussed.
The second part of this chapter will outline the legal framework for the consideration of
children’s best interests when their parents are sentenced in South Africa. The most important
case, S v M405, which is often used as an example by international guidelines, will be analysed.

7.2 Australia
7.2.1 Consideration of the Best Interest of Children in Australian Sentencing
Legislation
Australia has ratified both the ICCPR and the Convention on the Rights of the Child. However,
similarly to New Zealand, unless incorporated into domestic law, the provisions of these
instruments are not legally binding in Australia. The only two Australian states that have
introduced human rights instruments and incorporated provisions relevant to the protection of
families (the ICCPR) and of children’s rights (the Convention) are Victoria406 and the
Australian Capital Territory407. Both human rights instruments require that legislation must be
interpreted in a manner that is compatible with human rights, so far as it is possible to do so
consistently with its purpose.408

405

S v M 2008 (3) SA 232 (CC).
Charter of Rights and Responsibilities Act 2006 (Vic).
407
Human Rights Act 2004 (ACT).
408
Above n 406, s 32(1); above n 407, s30.
406
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The Commonwealth Crimes Act 1914, which governs federal offences, requires the Court to
take into account “the probable effect that any sentence or order under consideration would
have on any of the person’s family or dependant”.409 This means that the effect of any sentence
on offenders’ children is to be assessed on the balance of probabilities. The only effects that
Courts may take into account are those that are relevant and known.410
In regards to sentencing legislation in individual states and territories, the Australian Capital
Territory has similar provisions in place as the Commonwealth Crimes Act 1914.411 In
Northern Territory, Victoria, Queensland and Western Australia, the impact of sentencing or
imprisonment on children and their best interests is not specifically referred to, but can be
considered under general provisions that require the Court to take into account any mitigating
factors or other relevant circumstances.412
On the other hand, in New South Wales, the Crimes (Sentencing Procedure) Act 1999 (NSW)
does not allow for the impact of sentencing or imprisonment on children and their best interest
to be considered through aggravating and mitigating factors as the list of factors is exhaustive.
Judges have to rely on their mercy discretion.413 In Tasmania, the legislation enables Judges to
use their discretion to consider alternatives to imprisonment where these better meet the
interests of justice.414
In South Australia, “the Court must only have regard to the matters personal to the defendant
that the Court is satisfied are causally connected with, or have materially contributed to, the
commission of the offence, including (for example) the defendant's motivation in committing
the offence and the degree to which the defendant participated in its commission”.415 It should
be noted, however, that the South Australian legislation also provides that the person may not
be required to perform community service at a time that would cause unreasonable disruption
of the person's commitments in caring for the person's dependants.416 The Court may also not
order a person to pay an amount unless the Court is satisfied that payment of the amount would
not unduly prejudice the welfare of dependants of the person.417
In 2006, the Australian Law Reform Commission reviewed the federal sentencing law and
advocated for “an approach that would encompass consideration of the impact of sentencing
on an offender’s family and dependants without the need for exceptional circumstances”.418

409

Crimes Act 1914 (Cth), s 16A(2)(p).
For example, in R v Togias [2001] NSWCCA 522 at [11], Spigelman CJ remarked that “there was virtually no
evidence before the Court about the relevant circumstances” to assist the Court in making a finding about the
probable effect of the sentence upon the offender’s family or dependants.
411
See Crimes (Sentencing) Act 2005 (ACT), s 33(1)(o).
412
See Sentencing Act 1995 (NT), s 5(2)(f), (s); Penalties and Sentences Act 1992 (Qld), s 9(2)(q), (r); Sentencing
Act 1991 (Vic), s 5(2)(g); Sentencing Act 1995 (WA), ss 6(2)(d), 8.
413
Crimes (Sentencing Procedure) Act 1999 (NSW), s 102.
414
Sentencing Act 1997 (Tas), s 12(2).
415
Sentencing Act 2017 (SA), s 11(5).
416
Ibid, s 86(1)(h).
417
Ibid, s 114.
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Similarly, in 2004, Acting Justice Wallwork of the Western Australian Supreme Court
considered that section s 16A(2)(p) of the Commonwealth Crimes Act 1914 should be adopted
by states and territories in their legislation.419

7.2.2 Relevant Case Law
7.2.2.1 The Exceptional Circumstances Test
Even though neither the Commonwealth legislation, nor equivalent provisions in individual
states and territories, contain this requirement, Courts have generally applied the common law
principle that any hardship suffered by the person’s family and dependants can only mitigate a
sentence in exceptional circumstances.420 It is therefore one of many factors to be taken into
account. The point of the common law principle is so that it operates to limit the applicability
of the Judges’ ability to take hardship suffered by the person’s family and dependants into
account.
In Stewart v The Queen, 421 the Court of Criminal Appeal in Western Australia held:
Generally the hardship caused to an offender’s children is not a circumstance to be taken
into account. The authorities are clear, however, that it may be taken into account when the
degree of hardship that imprisonment will involve is exceptional or when the offender is
the mother of young children, or where imprisonment will result in the children being
deprived of parental care. In all cases, however it depends on the gravity of the offence and
the circumstances of the case.

In R v Edwards, 422 the Court explained that it would be, in effect, inhuman to refuse to take
into account hardships likely to be caused by a sentence of imprisonment. In another case, the
Court also considered the meaning of the term ‘exceptional’, stating that where pursuing the
purposes of sentencing would be at a cost to the defendant’s family or dependants, that would
be too high, then the sentence under consideration should be adjusted. 423
Whilst in some cases424 this common law principle has been held to be applicable to s 16A(2)(p)
of the Crimes Act 1914, Courts in the Australian Capital Territory have refused to adopt this
requirement. In DPP (Cth) v Ip, the Court held that s 16A(2)(p) of the Crimes Act 1914 should
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not be qualified by a requirement of exceptional circumstances.425 This decision has also been
followed in other federal sentencing cases in the Australian Capital Territory. 426
In R v Zerafa, the Court stressed that “the exceptional hardship approach has been followed in
Queensland and Victoria, and to a limited extent in South Australia and Western Australia. It
is only the Australian Capital Territory which has refused to follow that line of authority”. 427
In relation to NSW, in Elshani v The Queen, the Court stated that “the principle stated by the
majority (the exceptional circumstances requirement) has now become too embedded for this
Court to reconsider it”.428
The impact of sentencing on a child, such as separation of a young child from a mother, has to
be seen in context and balanced against the seriousness of the offence. The Courts have
consistently held that the hardship to the offender’s children could not be allowed to overwhelm
all other considerations in sentencing such as the need for deterrence, denunciation and
punishment429 and the punishment which would otherwise be appropriate.430
The Courts have considered R v Chong431 as an exceptional case. It concerned a mother
sentenced on Mornington Island, who was given immediate parole in circumstances where:






she was still breast feeding her child;
once she was taken into custody the breast feeding would have to cease immediately;
there were no facilities to breast feed the baby in custody;
the baby could not be flown to the prison with her; and
the offender was a responsible mother of seven children, and her removal to the
mainland, remote from the children and without any practical means of personal contact
or visits, was significant.

In R v Edwards,432 the offender had been the sole carer for her two daughters. The evidence
from the daughters was that they had been unable to continue their schooling, their father had
taken no responsibility for their welfare and finances, and they had suffered health and stress
problems. The Judge found that such circumstances came within the principles in Chong,
warranting an adjustment of the sentence.433
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R v McConachy was also a case where the Court held that the circumstances fell within Chong.
The offender was a single parent of three dependent children who had significant special needs.
The Court concluded that the children would suffer exceptional hardship upon the offender’s
incarceration.434
Walsh and Douglas reviewed 85 sentencing appeal cases decided between January 2000 and
June 2014 from all Australian states and territories where hardship to the defendant’s dependent
children as a result of the sentence was considered. Their study identified 16 cases in which
the appeal outcome was based on a finding of exceptional circumstances due to hardship to
offenders’ children.
In their review, Walsh and Douglas found that child illness or disability435 and no alternative
carer436 may underlay exceptionality. Although these circumstances may meet the
requirements of the exceptionality test in some cases, in other cases these circumstances did
not outweigh other interests.437 Walsh and Douglas also concluded that there were no
differences in outcomes depending on whether the offender was male or female.
The following circumstances have also been taken into account, however Courts have not often
considered them exceptional:
●
●
●
●
●

pregnancy or breastfeeding;
economic dependency;
risk of intergenerational offending;
vulnerability of young children;
children’s rights.

Even though the review showed children’s rights were rarely explicitly considered, in R v
Chong, the Court considered Article 3(1) of the Convention and noted that the best interests of
the child was a relevant circumstance pursuant to s 9(2)(r) of the Penalties and Sentences Act
1992 (Qld), that could be taken into account without the requirement for exceptionality.438 The
Court affirmed this approach in R v Edwards.439
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In S v The Queen, the Court acknowledged that sentencing a parent to imprisonment could be
a serious derogation of their child’s rights.440 And in R v Tilley, 441 the Court emphasized that
it was in the public interest to preserve a family unit wherever possible. The Court considered
that rehabilitation and preservation of a stable family environment were both relevant and
important to the process of sentencing.
In relation to recent cases, in R v Hannah,442 the Crown succeeded in its appeal against the
inadequacy of sentence imposed on a mother of three for money laundering. The submission
was that the Sentencing Judge gave too much weight to the hardship the children would suffer
if the offender was to be imprisoned, and thereby imposed a sentence which was manifestly
inadequate. The Sentencing Judge at first instance considered there were some exceptional
circumstances. The offender had three children under five, two of whom had special needs. As
their father had already been imprisoned, it would be children’s grandparents who would care
for them if the offender was to be imprisoned. The Queensland Supreme Court of Appeal
however found that the hardship to the offender’s children could not be allowed to overwhelm
all other considerations in sentencing such as the need for deterrence, denunciation and
punishment.443 The Court concluded that there would be some impact on the children in terms
of separation from their parents for a period of time, but they would not be left without
appropriate care, and not left without care by a family member. The Court also noted that even
though two children had special needs, their treatment was progressing well and the prognosis
for improvement was said to be good.
In Western Australia, the Supreme Court received new evidence in relation to the offender’s
child’s autism and the significant impact parental imprisonment would have on the child. The
Court learnt that the child's learning and speech, sleep patterns and ability to be disciplined and
controlled had badly deteriorated. He had also begun to self-harm. The Court concluded that
“the nature and extent of the impact of the appellant's imprisonment on C is such as to bring
the present case within that rare category where exceptional hardship to an offender's family
becomes a mitigating factor”.444 Based on this, the appeal was granted.
7.2.2.2 The Mercy Discretion
In R v Carmody,445 the Court held that when the offender cannot meet the exceptional
circumstances test, the effect of a sentence on offenders’ children could attract leniency under
the Court’s mercy discretion.

440

S v The Queen [2003] WASCA 309.
R v Tilley (1991) 53 A Crim R 1 at 3 at 6
442
R v Hannan; Ex parte Attorney-General, above n 429.
443
See also R v Le, above n 429 at 516 at 522:
“the hardship and distress shared by the family of an offender cannot be allowed to overwhelm factors such as
retribution and deterrence.”
444
HJT v State of Western Australia [2020] WASCA 120 at 68.
445
R v Carmody, above n 424, at 41, 45.
441

116

Although there is no right to mercy, the Supreme Court of Victoria found that the failure to
apply it that results in inaccurate balancing of aggravating and mitigating factors in sentencing,
is reviewable.446 Similarly, in R v Osenkowski, a South Australian case, the Court noted that
“there must always be a place for the exercise of mercy where a Judge’s sympathies are
reasonably excited by the circumstances of the case”.447
In Markovic v The Queen448, the Victorian Court of Appeal found that the Court’s discretion
to exercise mercy on the ground of family hardship is only available if the circumstances are
shown as exceptional and the effect of the ‘exceptional circumstances’ test is to limit the
availability of the Court’s discretion to exercise mercy on that ground.449 This means that the
discretion of mercy on the grounds of family hardship cannot be separated from, and is not an
alternative to the requirement of exceptional circumstances. Some of the reasons the Court
gave were “the primary function of the sentencing court is to impose a sentence commensurate
with the gravity of the crime” and that “to treat an offender who has needy dependants more
leniently than one equally culpable co-offender who has none would defeat the appearance of
justice and be patently unjust”.450
Recently, in Victoria, the Supreme Court allowed an appeal as the hardship which the
applicant’s imprisonment created for her children is exceptional.451 The offender had two
children. Her daughter had a diagnosis of Autism Spectrum Disorder (‘ASD’), and her son had
a diagnosis of Attention Deficit Hyperactivity Disorder (‘ADHD’). At the time of her arrest,
the offender was a single mother and her imprisonment had led to the children being separated
from each other. Furthermore, the parental imprisonment negatively affected her son’s
behaviour and he had to be placed in four different foster placements. In the circumstances of
this case the Court regarded the plea for mercy “as being irresistible”.452

7.3 South Africa
7.3.1 The African Charter on the Rights and Welfare of the Child
Interestingly, the African Charter on the Rights and Welfare of the Child453 (the Charter) is the
only human rights treaty with an explicit provision concerning the children of imprisoned
prisoners. Article 30 of the Charter, devoted to imprisoned mothers, states: 454
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States Parties to the present Charter shall undertake to provide special treatment to
expectant mothers and to mothers of infants and young children who have been accused or
found guilty of infringing the penal law and shall in particular:
(a) ensure that a non-custodial sentence will always be first considered when sentencing
such mothers;
(b) establish and promote measures alternative to institutional confinement for the
treatment of such mothers;
(c) establish special alternative institutions for holding such mothers;
(d) ensure that a mother shall not be imprisoned with her child;
(e) ensure that a death sentence shall not be imposed on such mothers;
(f) the essential aim of the penitentiary system will be the reformation, the integration of
the mother to the family and social rehabilitation.

7.3.2 The Milestone Case: S v M
South Africa’s 2007 Constitutional Court case S v M is the most important criminal case in
which the rights of children were considered during sentencing. This case inspired the
international forum to consider and adopt some policy changes in relation to children with
parents in conflict with the law.455
This case involved a single mother of three children who received a sentence of imprisonment
for multiple charges of fraud. Judge Albie Sachs concluded that insufficient consideration had
been given to her role as primary caregiver and overruled the Judgement. Bearing in mind the
principle of the best interests of the child, the importance of considering rights of children
separately rather than as “personal circumstances of the criminal” was established.456 However,
the Judge noted that “the purpose of emphasising the duty of the sentencing Court to
acknowledge the interests of the children was not to permit errant parents unreasonably to avoid
appropriate punishment. Rather, it was to protect the innocent children as much as is reasonably
possible in the circumstances from avoidable harm”.457
Judge Sachs included directives for sentencing in future cases in which children will be
concerned, namely that the Court should:
●

determine if the convicted person is a primary caregiver;
● use those means available to the Court (direct questioning of the convicted person,
evidence procured by the prosecution, etc.) to answer point 1 and ascertain what effect
imprisonment, if considered, would have on the child;
● if the convicted person is a primary caregiver and when a case clearly requires a
custodial sentence according to the Zinn triad,458 the Court must consider whether it is
necessary to take steps to ensure that the children will be adequately cared for;
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●

determine an appropriate sentence if the sentence is clearly non-custodial, taking into
account the best interests of the child; and
● consider the paramount importance of considering the best interests of the child if a
range of sentences would be appropriate according to the Zinn triad.459
The consideration of the best interests of the children will serve as an independent factor in
balancing exercise only if there could be more than one appropriate sentence, one of which is
a non-custodial sentence. Judge Sachs’ directive requires Courts to sentence an offender,
although a primary caregiver, to prison if according to Zinn’s triad a custodial sentence is the
only appropriate punishment. When a custodial sentence is imposed, the Sentencing Judge is
merely required to consider the situation of children and to not ignore them.460

7.3.3 General Comment One on Article 30
In 2013 the African Committee of Experts on the Rights and Welfare of the Child (ACERWC)
published General Comment One on Article 30 - children of incarcerated and imprisoned
parents and primary caregivers.461 Point 7 states that children of prisoners may find a number
of their rights violated as a result of parental imprisonment. When a Court detains a child’s
parent, the child’s family life is disrupted and so children’s best interests need to have a primary
role in such circumstances. This results in an often immediate need for special treatment and
support, the extent of which may vary depending on the child’s particular family circumstances
and the stage of the criminal proceedings.462
The General Comment One requires that at the first appearance, the Court should:
1. establish whether the accused person is the parent/primary caregiver of a child;
2. establish the circumstances the child might find him/herself at after the arrest taking
into account the best interest of the child; and
3. based on this, make a decision whether or not to release the defendant.463
States must also ensure that criminal cases against parents or primary caregivers are prioritised
and processed expeditiously, as accused persons can spend an excessive amount of time in pretrial detention.464
Point 36 of the General Comment One mirrors directives for sentencing Judge Sachs included
in S v M, and requires States to review and reform their sentencing procedure accordingly.465
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7.4 Conclusion
This chapter has provided a brief overview of how the best interests of children are considered
in other countries. The purpose of this discussion was mainly to offer a comparison, or
potentially inspiration, to New Zealand and to identify concerns that different systems and
methods raise.
Two different countries, Australia and South Africa, were selected, as they are both members
of the Commonwealth and their legislations and common law introduce the consideration of
children and their best interests to some extent.
The first part of the chapter was devoted to Australia. Australia has ratified the Convention on
the Rights of the Child. However, the only two Australian states that have introduced human
rights instruments and incorporated provisions on children rights are Victoria466 and the
Australian Capital Territory.467
Although the explicit requirement for the best interests of children to be a primary
consideration in sentencing has not been implemented into Australian sentencing legislation,
the Commonwealth Crimes Act 1914 and the Crimes (Sentencing) Act 2005 of the Australian
Capital Territory require the Courts to take into account “the probable effect that any sentence
or order under consideration would have on any of the person’s family or dependant”.468
A case law review has shown that there had been persistent inconsistencies related to the debate
about whether ‘the exceptional circumstances test’ was required so a sentence could be
mitigated on the grounds of the hardship suffered by the person’s family and dependants. There
have also been inconsistencies in what types of circumstances amount to exceptional.
Each case is different and Courts will give appropriate weight to the impact of sentencing on
children depending on all factors and circumstances relevant to the case. Therefore, it is not
possible to prescribe what sentence an offender should receive or what discount should be
granted. However, harmonisation of all Australian legislation and further sentencing guidelines
on consideration of children and their best interests would improve the protection of children
rights in sentencing and ensure there is more consistency in Judges’ decisions.
The second part of the chapter outlined the legal framework for the consideration of children’s
best interests when their parents are sentenced in South Africa and focused on the analysis of
the leading case, S v M that is often used as an example by international guidelines.
South Africa has ratified the African Charter on the Rights and Welfare of the Child which was
adopted by the Organisation of African Unity in 1990 (in 2001, the OAU legally became the
African Union). The African Charter on the Rights and Welfare of the Child is the only human
rights treaty with an explicit provision concerning the children of imprisoned prisoners in a

466

Above n 406.
Above n 407.
468
Above n 409.
467

120

stand-alone article responding to the specific risks they face. Article 30 of the Charter is
devoted only to imprisoned mothers and their children, however General Comment One on
Article 30 speaks about children of incarcerated and imprisoned parents and primary
caregivers.469
Point 7 of the General Comment states that children of prisoners may find a number of their
rights violated as a result of parental imprisonment and often need special treatment and
support, the type and scope of which may vary depending on the child’s particular family
circumstances and the stage of the criminal proceedings.470 It is also required that criminal
cases against parents or primary caregivers are prioritised and processed expeditiously.471
Point 36 of the General Comment mirrors directives for sentencing Judge Sachs included in S
v M, and requires States to review and reform their sentencing procedure accordingly472.
In S v M, a so-called ‘milestone case’, Judge Sachs stressed that based on the principle of the
best interests of the child, rights of children should be considered separately, rather than as
“personal circumstances of the criminal”.473 He also noted that the purpose of this was to
protect the innocent children as much as is reasonably possible in the circumstances from
avoidable harm.474
This case established directives for sentencing in future cases in which children will be
concerned. The consideration of best interests of children will serve as an independent factor
in balancing exercise only if there could be more than one appropriate sentence, one of which
is a non-custodial sentence. Judge Sachs’ directive requires Courts to sentence an offender,
although a primary caregiver, to prison if according to Zinn’s triad a custodial sentence is the
only appropriate punishment. When a custodial sentence is imposed, the Sentencing Judge is
merely required to consider the situation of children and not to ignore them.475
Compared to other countries, the South African approach puts children into the position of right
holders rather than ‘a personal circumstance’ of their parents and requires Courts to consider
the best interests of children when selecting a non-custodial sentence or where a range of
sentences is available. The Charter requires member states to harmonise their legislation and
together with Judge Sachs’ directives, established in S v M, provides the Courts with detailed
guidelines.
The next chapter will firstly analyse the key findings. In its second part, it will move on to
discuss opportunities for improvement and to make recommendations that should be adopted.
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CHAPTER 8
Opportunities for Improvement

8.1 Summary of Findings
The purpose of this thesis was to establish the extent to which rights of offenders’ children are
recognised and protected in sentencing in New Zealand.
The second chapter was devoted to the issue of parental imprisonment and the impact it may
have on the health and wellbeing of children of prisoners. The chapter began by providing
statistics relating to imprisonment rates both in New Zealand and worldwide. It then considered
the particular issues children of prisoners may face. The connection between the adverse effects
parental imprisonment may have on children and risk factors establishing a higher likelihood
of imprisonment in the general population was also outlined.
Chapter 3 discussed parental imprisonment in the context of international human rights law. It
described the twofold system of protection of children’s rights in international human rights
law - through the right to respect for family life in general human rights instruments, and
through the protection of children’s rights specifically. History and evolution of both general
human rights and specific children rights was presented. Following that, the right to respect for
family life was interpreted in light of Article 8 of the ECHR and its application to the situation
of children with parents in conflict with the law was considered. Finally, the chapter analysed
provisions of UN Convention on the Rights of the Child that are particularly relevant to
children with parents in conflict with the law.
By ratifying the UN human rights treaties, New Zealand has agreed to recognise these rights
in its laws, and subject its legislation, policies and practices to international monitoring. The
fourth chapter therefore analysed the level of human rights protection in New Zealand, in
particular to what extent relevant international human rights instruments have been
implemented into New Zealand legislation. The attention was paid mainly to three treaties –
the ICCPR, the ICESCR and the Convention. The chapter also discussed the domestic human
rights framework and protection.
The fifth chapter focused on the analysis of sentencing laws in New Zealand. The chapter
looked at the Sentencing Acts 2002, its provisions and principles, and considered whether
Sentencing Judges had the opportunity to take offenders’ children and their rights into account.
It also discussed how Judges had considered children and their rights in selected cases.
The next chapter looked at sentencing decisions in New Zealand in which a child was
mentioned. The purpose of this was to determine the extent to which the best interests of
children, the impact of sentencing on them and their needs had been taken into account at the
sentencing stage. The chapter provided an analysis of findings from the examination of 75
cases. It also identified possible trends in relation to the type of court, instance, gender of the
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offender, the number of children the offender had and their ages, whether the offender was a
sole caregiver and other factors.
The seventh chapter provided a brief overview of how children and their rights are considered
in other countries – Australia and South Africa. The chapter reviewed the laws and provisions
governing the issue of children and their rights when sentencing their parents in both countries.
The common law and practice of Courts was also discussed. The purpose of this discussion
was mainly to offer a comparison, or potentially an inspiration to New Zealand, and to identify
concerns that different systems and methods raise.

8.1.1 Why is it important to protect the rights of children with parents in conflict
with the law?
It is from their parents, wider family and whānau that children learn unconditional love,
understand right from wrong, and gain empathy, respect and self-regulation. The relationships,
emotions, experiences and challenges that they encounter build their characters, strengths and
resilience. These qualities enable children to engage positively at school and in society in
general.
Sentencing parents to imprisonment will always disrupt positive relationships between parents
and their children. No matter how often prisoners have contact with their children, and in what
form this contact takes, it is inevitable that they will miss events that are important in their
children’s lives. They will not be able to give them support and advice on a daily basis, follow
their children’s development or be involved in decisions about their lives in a way that they
would be able to had they never been imprisoned.
This has raised some serious questions about the collateral effects of imprisonment on children
and families. Some of the negative impacts children with parents in conflict with the law may
experience are:
●
●
●
●
●
●
●

decline in physical, mental or emotional health
behavioural changes
decline in educational performance
attachment issues
ambiguous loss
social stigma and discrimination
financial hardship.

Long-lasting repercussions of a significant hardship caused by parental imprisonment, which
are not addressed or dealt with in an appropriate and timely manner, can have an impact on
children’s development. They tend to have a variety of unmet needs and carry with them a set
of built-in disadvantages. Several studies have indicated that children of prisoners are more
likely than other children to show developmental delays and gaps, suffer emotional distress,
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develop substance use disorders, commit multiple serious delinquent acts and be imprisoned
themselves during their lifetimes.476
It appears that the negative effects that parental imprisonment may have on children are nearly
identical to the risk factors establishing a higher likelihood of imprisonment in the future. This
means that most of these factors set the stage for both the causes and consequences of
imprisonment. Parental imprisonment establishes, accordingly, a higher likelihood of children
spending time in prison in future; and consequently plays a role in intergenerational offending.
If parental imprisonment and its effects on a child's development and well-being continue to
be overlooked at the national level, the repercussions of intergenerational offending will
become more serious and more difficult to manage.

8.1.2 How does the protection of their rights look like in international human
rights law?
The rights of children with parents in conflict with the law are subject to the twofold system of
protection in international human rights law - through the right to respect for family life in
general human rights instruments, and through the protection of children rights in specific
instruments.
In the international human rights framework, the protection of the family and the right to
respect of family life is paramount in the situation of children with parents in conflict with the
law as their families are often in vulnerable situations, experiencing hardship and having
complex needs. The importance of the family is seen especially in its influence on the formation
of the child's personality and the development of his or her social relationships. It is a matter
of record that the family is protected by almost every international human rights instrument
containing a catalogue of human rights and freedoms and guaranteeing their protection,
including the ICCPR and the ICESCR.
The right to respect for family life includes, on one hand, positive obligations where the state
is obliged to take appropriate measures to ensure protection of family life, and on the other
hand, negative obligations where the state is obliged to prohibit unjustified interference with
the guaranteed right. Article 17 of the ICCPR protects individuals against unjustified
interferences with their family life.
What is very important to the situation of children with parents in conflict with the law is that
the essential ingredient of family life is the right to live together or have regular contact so that
family relationships may develop normally. Moreover, the mutual enjoyment by parent and
child of each other’s company and their everyday contact constitute a fundamental element of
family life.
Where separation of a child from his or her parents results from any action initiated by a state,
such as the detention or imprisonment of one or both parents, this action by the state power is
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undoubtedly an interference with family life, and therefore the Courts need to ensure that such
interference is justified. This also applies to any other situations when authorities, such as
police or prison service, deal with parents, and their actions may interfere with children’s right
to respect for family life. For example, this includes arrest procedures, visits in prison, prison
administrative decisions, and other measures.
In addition to general human rights instruments, the United Nations Convention on the Rights
of the Child recognises specific children‘s rights that states must respect and protect. These
rights are adapted to children and take into account the necessity of the development of the
child, fragility, specificities and age-appropriate needs.
Children with parents in conflict with the law have rights equal to all other children. Their
rights should not be affected because of the status of their parents, or because of decisions made
by the state about their parents.477 States should proactively take all appropriate measures to
ensure equal opportunities for all children to enjoy the rights under the Convention,478 and
recognise, promote and protect the rights of children with parents in conflict with the law,
especially:
●
●

●
●
●
●
●

the right to be free from discrimination, including where such discrimination might be
consequences of the status and actions of their parents (Article 2);
the right to have their best interests taken into consideration in all decisions and actions
affecting them, and at all stages of their parent or caregiver’s contact with the criminal
justice system (Article 3(1));
the right to be heard in any judicial or administrative proceedings which affect them
(Article 12.1);
the right to be informed (Article 9.4);
the right to protection of their family life and their privacy (Article 16);
the right to maintain direct and regular contact with both of their parents (Article 9.3);
and
the right to special protection and support (Article 20).

According to the Committee on the Rights of the Child, it is necessary to take into account the
best interest of the child and protect his or her rights at all stages of criminal proceedings. This
should be done by all actors involved in the process including law enforcement, prison service
professionals, and the judiciary.479 The General Comment no. 14 provides an interpretation of
Article 3(1) of the Convention and in addition gives detailed guidelines on assessment and
determination of the best interest of the child.
The Committee has also looked into the situation of children with parents in conflict with the
law in several reports and has specifically recommended that the best interests of the child is
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always the primary consideration in decisions relating to the sentencing of his or her parent or
caregiver.480
When parents or other primary caregivers commit an offence, the best interests of the child
must be considered carefully and independently by competent professionals and taken into
account in all decisions at all stages of criminal proceedings, including pre-trial detention and
sentencing, and decisions concerning the placement of the child.481 All those with authority to
undertake these decisions shall also be equipped with guidance and clear procedures. 482 The
Committee has also stressed that when a parent or caregiver commits an offence, alternatives
to detention should be made available and applied on a case-by-case basis, with full
consideration of the likely impacts of different sentences on the best interests of the affected
child or children.483

8.1.3 Are the best interests of children of offenders considered in sentencing in
New Zealand?
The international human rights framework has set out expectations and guidance for an
effective protection of rights of children with parents in conflict with the law. New Zealand has
ratified the ICCPR, the ICESCR and the Convention, and has thereby agreed to recognise
relevant rights in its laws, and to subject its legislation, policies and practices to international
monitoring.
The Sentencing Act 2002 provides an opportunity for the best interest of a child to be taken
into account in sentencing his or her parents, through consideration of the offender's personal,
family, whanau, community, and cultural background,484 or as a circumstance of the offender
that means that a sentence that would otherwise be appropriate would, in the particular instance,
be disproportionately severe.485 This suggests that the Judge should take the child into account
when sentencing, and consider an alternative sentence to imprisonment, or provide for an
appropriate discount.
Section 9 of the Sentencing Act 2002 sets out the list of mitigating and aggravating factors the
Court must take into account to the extent that they are applicable in the case. However,
subsection (4) states that nothing prevents the Court from taking into account any other
aggravating or mitigating factor that the Court thinks fit, and nothing implies that a factor
referred to must be given greater weight than any other factor that the Court might take into
account.
Inasmuch as there is space for Judges to consider the best interests of children with parents in
conflict with the law, there is no explicit requirement to do so, and no guidance or policy. Nor

480

Concluding Observations: Bahrain, above n 208, at 35; Guinea at 32; Singapore at 34; Lesotho at 40, Mongolia
at 17(a); United Kingdom of Great Britain and Northern Ireland at 54(a); Chile at 27.
481
Concluding observations: Thailand, above n 206, at 48.
482
Concluding Observations: Tonga, above n 209, at 44(b); Spain at 30, Chile at 27.
483
General comment No. 14 (2013), above n 183, at 69.
484
Sentencing Act 2002, s 8(i).
485
Sentencing Act 2002, s 8(h).

126

is there any requirement for the Court to gather information about children, their relationship
with parents, their care arrangements, or the impact of sentencing or imprisonment on them.
Simply being given the option of considering the child’s best interests in the sentencing
decision does not mean that Judges necessarily do this in practice. Therefore, this research
involved a case law analysis to examine the extent to which children were considered.
The results of the case law analysis in Chapter 6 demonstrated that whilst some Judges across
different Courts were provided with comprehensive information about offender’s children and
the impact of sentencing on their wellbeing, other Judges did not request or collect enough
information about children’s names, gender, age or needs in order to take children’s best
interests into account.
Information that Courts considered in some cases included whether the offender-parent was a
primary caregiver, financial dependency on the offender-parent by his or her family,
immigration status, children’s care needs and interests, care arrangements and opportunities to
visit the offender-parent in cases where a sentence of imprisonment was being considered.
The case law analysis has shown that discussion of impact of sentence or imprisonment on
children may generally increase the likelihood of discount being applied by the Judge.
However, the level of consideration of the best interests of children in reviewed cases varied
as did the outcomes for offenders. Judges generally considered children and the impact of
sentencing on them as a personal circumstance of the offender, in some cases as a circumstance
of the offender that means that a sentence that would otherwise be appropriate would, in the
particular instance, be disproportionately severe.
Even though in some cases the discussion of the impact of sentencing on children was quite
comprehensive, in other cases Judges paid little attention to it. In regards to outcomes, in some
cases the discussion of the impact of sentencing on children did not affect the choice of
sentence, in other cases a discount or a more lenient sentence was imposed.
The case law analysis has also shown that the outcome was not significantly dependent on
whether the case had been dealt with by a first instance court or by appeal courts. Similarly,
there were no important trends connected to the year when the decision was made, how many
children the offender had or their ages.
The impact of sentencing or imprisonment on children was discussed by Judges more often
when the offender was a female or a sole caregiver. Similarly, there were significantly fewer
cases with no discount given where the offender was a female or a sole caregiver. Female
offenders were also more likely to receive home detention or a community-based sentence
when eligible than male offenders. Interestingly, the likelihood of receiving home detention or
a community-based sentence when eligible was not influenced by whether the offender was or
was not a sole caregiver.
Overall, whilst some Judges considered children’s needs and interests and the impact of
sentencing on them, quite thoroughly, children’s rights and best interests were rarely
considered separately from other factors. In some cases, circumstances and needs of children
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of prisoners were either not been taken into account at all, or were not taken into account to a
sufficient degree, at the sentencing stage. The findings therefore indicate that the best interests
of children have not been appropriately integrated and consistently interpreted and applied
when sentencing their parents.
In view of these findings and international human rights standards, greater consideration should
be given to the best interest of children and the impact of sentencing decisions on them. The
following issues have been identified within the sentencing legislation and the practice of
Courts:
●

there is no explicit requirement for the best interests of children to be a primary
consideration in sentencing;486
● lack of information provided to Judges about children;
● inconsistent level of consideration of the best interests of children which have led to
inconsistent decision-making and uncertainty;
● gender inequality.

8.1.4 What can New Zealand learn from Australia and South Africa?
This research has also provided a brief overview of how the best interests of children are
considered in other countries. Two different countries, Australia and South Africa, were
selected as they are both members of the Commonwealth and their legislations and common
law refer to the consideration of children and their best interests in relation to sentencing to
some extent.
Although the explicit requirement for the best interests of children to be a primary
consideration in sentencing has not been specifically implemented into Australian sentencing
legislation, the Commonwealth legislation and the one of the Australian Capital Territory
require the Courts to take into account “the probable effect that any sentence or order under
consideration would have on any of the person’s family or dependant”.487
In other Australian states and territories the impact of sentencing or imprisonment on children
and their best interests is not specifically referred to, but can be considered under provisions
that require the Court to take into account any mitigating factors or other relevant
circumstances.488 In one state the legislation does not allow for the impact of sentencing or
imprisonment on children and their best interests to be considered through aggravating and
mitigating factors. Judges have to rely on their mercy discretion.489
A case law review has shown that there have been persistent inconsistencies related to the
debate about whether ‘the exceptional circumstances test’ was required so a sentence could be
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mitigated on the grounds of the hardship suffered by the person’s family and dependants. There
have also been inconsistencies in what types of circumstances amount to ‘exceptional’.
South Africa has ratified the African Charter on the Rights and Welfare of the Child which is
the only human rights treaty with an explicit provision concerning the children of imprisoned
prisoners in a stand-alone article responding to the specific risks they face.490
Point 36 of the General Comment on Article 30 of the Charter mirrors the directives for
sentencing included by Judge Sachs in S v M, and requires States to review and reform their
sentencing procedure accordingly.491 This case established directives for sentencing in future
cases in which children will be concerned. The consideration of best interests of children will
serve as an independent factor in balancing exercise only if there could be more than one
appropriate sentence, including a non-custodial sentence. Judge Sachs’ directive requires
Courts to sentence an offender, even if a primary caregiver, to prison if according to Zinn’s
triad a custodial sentence is the only appropriate punishment. When a custodial sentence is
imposed, the Sentencing Court is merely required to consider the situation of children and not
to ignore them.492
Compared to other countries, the South African approach puts children into the position of right
holders (rather than being considered as ‘a personal circumstance’ of their parents) and requires
Courts to consider the best interests of children when selecting a non-custodial sentence where
a range of sentences is available. The Charter requires member states to harmonise their
legislation and together with Judge Sachs’ directives, established in S v M, provides the Courts
with detailed guidelines.
So what can New Zealand learn from these two countries and their approach? Both Australia
and South Africa show that implementation of an explicit requirement for the best interests of
children to be a primary consideration in sentencing, although they achieve this through
different means. They also contain clear and consistent sentencing guidelines or directives on
consideration of children and their best interests. Both of these significantly improve the
protection of children’s rights in sentencing and ensure there is more consistency in Judges’
decision-making.
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8.2 Opportunities for Improvement
The purpose of this research was to define international human rights and standards that relate
to children with parents in conflict with the law, and to determine whether these children and
their rights are respected and protected in New Zealand by analysing New Zealand legislation
and the practice of New Zealand Courts.
The international human rights framework is clearly in place with sufficient guidance provided
to states. An effective protection of rights of the children with parents or caregivers in conflict
with the law is mainly a question of maximising the potential that lies in children’s rights and
in the right to respect for family life of these children.
In view of the findings of this research and international human rights standards, greater
consideration should be given to the best interests of children and the impact of sentencing
decisions on them.
The best practice not only ensures that New Zealand is compliant with its international
obligations and respects and protects human and children rights it has agreed to, but also
provides for consistent decision-making leading to certainty for offenders and their families.
The current approach does not meet this criteria due to following factors:
●

there is no explicit requirement for the best interests of children to be a primary
consideration in sentencing;
● lack of information provided to Judges about children;
● inconsistent level of consideration of the best interests of children which have led to
inconsistent decision-making and uncertainty;
● gender inequality.
This chapter will discuss opportunities for improvement and recommend amendments to be
adopted within New Zealand sentencing legislation to ensure rights of children with parents in
conflict with the law are respected and protected. These recommendations put the international
human rights framework relevant to these children into practice and seek to strengthen their
position in the sentencing process.

8.2.1 Implementation of Article 3(1) of the Convention into New Zealand
legislation
According to the Committee on the Right of a Child’s General comment No. 14 (2013), the
best interests of the child shall be a primary consideration when sentencing his or her parent.493
During the fifth cycle of reporting, the Committee made its first recommendation to New
Zealand which directly requires the right of the child to have her or his best interests taken as
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a primary consideration to be appropriately integrated and consistently interpreted and applied
when sentencing their parents.
The Committee also requires that whenever a decision is to be made that will affect a child, the
decision-making process must include an evaluation of the possible impact of the decision on
the child or children concerned.494 Thus, Judges will have to consider the impact of any
sentence on a dependent child.
However, the Sentencing Act 2002 does not contain any provision requiring Judges to consider
the best interests of children and the impact of sentencing on them.
As mentioned above, both Australia and South Africa show that implementation of an explicit
requirement for the best interests of children to be a primary consideration in sentencing and
clear and consistent sentencing guidelines or directives on consideration of children and their
best interests significantly improve the protection of children’s rights in sentencing and ensure
there is more consistency in Judges’ decisions which leads to certainty for offenders.
New Zealand should therefore review and, where necessary, amend domestic legislation and
other sources of law so as to incorporate Article 3(1) of the Convention and ensure that the
requirement to consider the best interests of the child is reflected and implemented in all
decisions and actions that concern children with parents in conflict with the law, including
sentencing.
Below is a proposed amendment to the Sentencing Act 2002. Not only does this approach
provide for an explicit requirement for the best interests of children to be a primary
consideration, separating it from other principles, it also strengthens the position of children
and moves away from considering them as ‘a personal circumstance’ of their parents.

8

Principles of sentencing or otherwise dealing with offenders

In sentencing or otherwise dealing with an offender the court—
(k)

must take into account the best interests of the offender’s child or children
as a primary consideration.495
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8.2.2 Providing Information about Children to Judges
This research has shown that there are obvious advantages to involving a best interest
assessment and a discussion of the impact of sentencing on children in the sentencing process.
In addition, the case law analysis has shown that discussion of the impact of sentence or
imprisonment on children may increase the likelihood of a discount being applied by the Judge.
However, Judges do not necessarily have an understanding of these impacts and it is therefore
crucial that they are provided with information about these impacts for proper consideration in
their sentencing decisions.
There is currently no requirement for Judges to gather information about the existence of
children, their relationship with parents, their care arrangements, or the impact of sentencing
or imprisonment on them. This information has to be generally provided by the offender. This
implies that the level of consideration and protection of children’s rights and needs heavily
depends on the initiative of the offender and the quality of information shared by him or her.
To ensure that Judges across different Courts are provided with consistent information, the
responsibility to gather all necessary information should lie with them.
In terms of getting information about dependent children to them, child impact statements could
be provided to Judges either as separate reports or as a part of pre-sentence reports. These
reports would inform the Court as to the effect of the sentence on children, much in the same
way a psychiatric report or victim impact statement would, and will assist the Judge in
undertaking the ‘balancing exercise’.
8.2.2.1 Child Impact Statements
Child impact statements help Judges consider the best interests of the child when sentencing,
providing information about children, and identifying how various sentencing and supervision
options may affect a defendants’ child or children.
Custodial sentences have a clear impact on children, however, non-custodial sentences should
also be assessed for their impact on the children.496 Curfews, reporting requirements or
restrictions on movement may affect parents’ abilities to support their children (such as by
preventing them from taking children to school or attending important events). Financial
penalties, whether as fines or compensation to the victim, can negatively affect children
because of the resulting reduction in family funds.
The requirement should be that the Judge is informed whether the person before the Court has
any dependent children. This practice ensures the best interests of a child are considered prior
to a decision being made about their parent’s sentence. This improves judicial decision-making
by ensuring that public defenders, prosecutors, judges and probation officers make informed
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decisions when sentencing a parent. The increased awareness that results from those
considerations helps to make the criminal justice system more child and family friendly, and
sensitive to their needs.
Below is a proposed amendment to the Sentencing Act 2002:

26B

Child Impact Statements
(1)

In sentencing or otherwise dealing with an offender who has dependent
children, the court must direct a competent professional497 to prepare a
child impact statement for the court in accordance with subsection (2).

(2)

A child impact statement must include—

(a)
(b)
(c)
(d)

the names and ages of dependent children;
information whether the offender is a primary or sole caregiver;
information about the offender’s role in, and responsibilities to, the family;
information about the offender’s family background - whether there is an
active child support case, history of family violence or any other risks to
children;
information about any particular health or emotional needs of children;
and
information about the impact of all considered sentences or orders on
children.

(e)
(f)
(3)

If the court is considering a sentence of imprisonment, a child impact
statement must also include—

(a)

information about changes that would occur to a child’s life as a result of
the offender’s imprisonment, including information about whether
siblings would be separated, and whether their education would be
disrupted;
the plan for children’s care including where they will live, the suitability
of prospective carers in terms of finances, age and health; and
whether that residence is within accessible distance to the place of
detention to allow child visits.

(b)
(c)

(4)

Nothing in subsection (2) and subsection (3) prevents the court from taking
into account any other circumstances that the court thinks fit.
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8.2.3 Consistent Level of Consideration of the Best Interests of Children in
Sentencing
When the parents or other primary caregivers commit an offence, the best interests of the child
must be taken into account in all decisions at all stages of criminal proceedings, including pretrial detention and sentencing, and decisions concerning the placement of the child.498
The Committee has also stressed that when a parent or caregiver commits an offence,
alternatives to detention should be made available and applied on a case-by-case basis, with
full consideration of the likely impacts of different sentences on the best interests of the affected
child or children.499
One of the issues the case law analysis has helped to identify was an inconsistent level of
consideration of the best interests of children which had led to inconsistent decision-making
and uncertainty.
Section 8(e) of the Sentencing Act 2002 states that in sentencing or otherwise dealing with an
offender the Court must take into account the general desirability of consistency with
appropriate sentencing levels and other means of dealing with offenders in respect of similar
offenders committing similar offences in similar circumstances.500
Not surprisingly, on several occasions the Committee has recommended that all those with
authority to undertake decisions affecting children must be equipped with guidance and clear
procedures to ensure that the best interests of a child are assessed carefully and independently
and are given their due weight as a primary consideration.501 New Zealand has been encouraged
to develop procedures and criteria to provide such guidance.502
Providing further sentencing guidelines in these four areas would improve the protection of
children's rights in sentencing and ensure there is more consistency in Judges’ decisions:
●

assessment and determination of the best interests of children;
● balancing the best interests of children with other interests;
● considering the best interests of children through mitigation;
● considering the best interests of children when choosing the most appropriate sentence.
8.2.3.1 Assessment and Determination of the Best Interests of Children
Each child is an individual and has individual needs, therefore the best interests of the child
should be considered, and decisions that affect him or her should be made, on a case-by-case
basis, taking into account the particular circumstances of the children involved, balancing
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various elements to ensure that the outcome of the procedure is most appropriate for their
wellbeing.
Best interest assessments shall be carried out carefully and independently by competent child
health and welfare professionals,503 or other professionals specifically trained to undertake
these assessments. Wherever appropriate, children should be provided with the opportunity for
their views to be heard in relation to decisions which will affect them, as part of a best interest
assessment.504 The best interest assessments shall be then considered by the decision-maker
and his or her staff—if possible a multidisciplinary team.505
When putting the proposed s8(k) of the Sentencing Act 2002 into practice and assessing the
best interests of children, Judges should follow guidelines provided by the UN Committee on
the Rights of the Child, especially those set out in the General comment No. 14 (2013) on the
right of the child to have his or her best interests taken as a primary consideration, providing
an interpretation of Article 3(1) of the Convention and detailed guidelines on assessment and
determination of the best interest of the child.
In order to demonstrate that the right of the child to have his or her best interests assessed and
taken as a primary consideration has been respected, the Committee requires the decisionmaker to state explicitly all the factual circumstances regarding the child, what elements have
been found relevant in the best interest assessment, the content of the elements in the individual
case, and how they have been weighed against each other to determine the child’s best
interests.506
8.2.3.2 Balancing the Best Interests of Children with Other Interests
“The core of the sentencing task is a process of balancing overlapping, contradictory and
incommensurable objectives. The requirements of deterrence, rehabilitation, denunciation,
punishment and restorative justice, do not generally point in the same direction. Specifically,
the requirements of justice, in the sense of just deserts, and of mercy, often conflict. Yet we
live in a society which values both justice and mercy.”507
The best interests of the child – once assessed and determined – might conflict with other
interests or rights.508 By law, sentences must already reflect a number of considerations, some
of which may be in conflict.509 The most important considerations are:
●

the seriousness of the offending;
● the interests of the victim;
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●

consistency with sentences imposed for similar offending;
● the personal circumstances of the offender.
Children have the right to have their best interests taken into account as a primary
consideration. The notion of ‘primary consideration’ means that the best interest of the child is
not considered on the same level as all other rights or interests.510 However, since Article 3(1)
covers a wide range of situations, the Committee recognises the need for a degree of flexibility
in its application. Viewing the best interests of the child as a ‘primary consideration’ requires
a consciousness about the place that children’s interests must occupy in all actions, and also a
willingness to give priority to those interests in all circumstances.511
Each case is different and Courts will give appropriate weight to the best interests of children,
depending on all factors and circumstances relevant to the case. Specifically in regard to
children with parents in conflict with the law, the process of balancing should be made on an
individual basis512 and involve consideration of the particular need for parent-child contact
during early childhood513 and the potential impacts of any non-custodial alternatives.514
Potential conflicts between the best interests of a child, considered individually, and those of
others, shall be resolved on a case-by-case basis, carefully balancing the interests of all parties
and finding a suitable compromise. If the Judge is not able to find a compromise, he or she will
have to analyse and weigh the rights of all those concerned, bearing in mind that the right of
the child to have his or her best interests taken as a primary consideration means that the child's
interests have high priority and is not just one of several considerations. Therefore, a larger
weight must be attached to what serves the child’s interests best.515
The sentencing decision must show that the right has been explicitly taken into account. In this
regard, the Judge will need to explain how the right has been respected in the decision, that is,
what has been considered to be in the child’s best interests; what criteria it is based on; and
how the child’s interests have been weighed against other considerations, be they broad issues
of policy or individual cases.516
If the decision-maker chooses a solution which is not in the best interests of the child, he or she
must set out the grounds for this decision in order to demonstrate that the best interest of the
child was a primary consideration despite the result. The Committee highlights that it is not
sufficient to state in general terms that interests or rights of other persons override the best
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interest of the child; the decision-maker must explicitly specify all considerations relevant to
the specific case, and explain the reason why they carry greater weight in the particular case.
The decision-maker must also demonstrate why the best interest of the child was not strong
enough to outweigh the rights and interests of other persons.517
8.2.3.3 Considering the Best Interests of Children through Mitigation
The proposed section 8(k) of the Sentencing Act 2002 has already addressed the fact that New
Zealand sentencing legislation has lacked an explicit requirement to take the best interests of
children as primary consideration.
The best interests of children would usually be taken into account in one of two ways. The first
is an approach to dealing with the choice of imprisonment or home detention, or communitybased sentences. The second is that there must be an appropriate mitigation offered for this
factor.518
In regards to an appropriate mitigation, the current approach is that the impact of sentencing
on children may be taken into account as ‘a personal circumstance’ of an offender. Each case
is different and Courts should give appropriate weight to the impact of sentencing on children
depending on all factors and circumstances relevant to the case. Therefore, it is not possible to
prescribe a specific discount as this is at the Judges’ discretion.
However, introducing a separate mitigating factor would raise awareness of the impacts that
sentencing may have on children, strengthen their position as individuals and move away from
considering them as ‘a personal circumstance’ of their parents. This approach would also
ensure Judges take this mitigating factor into account when dealing with an offender who has
dependent children which would lead to consistency and certainty.
Below is the proposed amendment to s9 of the Sentencing Act 2002:

9

Aggravating and mitigating factors

(2)

In sentencing or otherwise dealing with an offender the court must take
into account the following mitigating factors to the extent that they are
applicable in the case:

(i)
the probable effect that any sentence or order under consideration would
have on the offender’s dependent children.
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8.2.3.4 Choosing the Most Appropriate Sentence
As mentioned above, one of the two ways in which the best interests of children would usually
be taken into account is when dealing with the choice of imprisonment or home detention, or
community-based sentences.
The Judge shall impose a sentence that is appropriate for the offending, but the needs of
children and other family members should also be taken into account.
In relation to this, there are three categories of offenders - those who are not at risk of being
sent to prison at all, those who have committed crimes so serious that a sentence of
imprisonment is inevitable, and those who fall in between the two categories. The importance
of a balancing exercise that involves among other matters a consideration of the best interests
of children, is most evident for the third category of offenders where their family
circumstances, in particular children’s needs and best interests, may be one of the factors that
might tip the balance away from imprisonment.
This categorisation is quite obvious in directives for sentencing in future cases in which
children will be concerned, introduced by Judge Sachs in S v M. The Judges’ approach has
found a way to balance mercy with justice, and to protect the innocent children as much as is
reasonably possible in the circumstances from avoidable harm whilst still respecting other
principles and purposes of sentencing.
Taking into consideration the benefits of Judge Sachs’ approach, New Zealand Courts should
adopt the following approach:
●

if the offender has dependent children and the sentence of imprisonment is inevitable,
the Judge must consider whether it is necessary to take steps to ensure that the children
will be adequately cared for;
● if the offender has dependent children and the sentence is clearly non-custodial, the
Judge has to determine an appropriate sentence taking into account the best interests of
the child; and
● if the offender has dependent children and a range of sentences would be appropriate
the Judge must take the best interests of the child as a primary consideration.
Generally, when imposing sentences on offenders who are primary or sole caregivers of
dependent children, efforts should be made to avoid imposing a sentence of imprisonment so
parents can provide and care for their dependants.519 Furthermore, offenders who are parents
or primary caregivers of children who have special needs that demand their attention and care,
should be given a sentence that allows them to continue to meet those needs.
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Alternatives to detention should be made available and applied on a case-by-case basis, with
full consideration of the likely impacts of different sentences on the best interests of the affected
child or children.520
When a sentence causes parents to be separated from children for whom they are caring, they
should be given sufficient time to make arrangements for those children prior to the
commencement of the sentence.521 The Judge shall also ensure that care arrangements for the
children have been made.
If possible, a sentence of imprisonment should also be avoided where it would result in a foster
placement of the defendant’s children. In situations where children are, or may, be placed in
alternative care, the UN Guidelines for the Alternative Care of Children should be followed at
all stages.522

8.2.4 Ensuring Gender Equality
The case law analysis has shown that the impact of sentencing or imprisonment on children
was discussed by Judges more often when the offender was a female or a sole caregiver.
Similarly, there were significantly less cases with no discount if the offender was a female or
a sole caregiver. Female offenders were also more likely to receive home detention or a
community-based sentence when eligible than male offenders.
This means that children of male offenders may not be enjoying the same level of respect and
protection of their rights as children of female offenders.
The overall objective of gender equality is a society in which women and men enjoy the same
opportunities, rights and obligations in all spheres of life. Gender equality can often be
achieved just by holding everyone to the same standard.
To ensure gender equality in sentencing, care provided by fathers shall be valued as highly as
care provided by mothers.
If Judges are equipped with guidance and clear procedures to ensure that the best interests of a
child are taken into account as a primary consideration, they will make consistent decisions

For example ‘Child and family-focused sentencing alternatives’ that emerged in the USA seek to expand
sentencing options in the form of community-based alternatives for non-violent offenders with minor children.
They are strengths-based, seeking to balance the severity of the parent’ s offending and public risk with individual
and family strengths, whilst addressing challenges within a family through intensive supervision and support in
the community. Another initiative, in the USA, is a Community Parenting Alternative (CPA), which is a prisonbased, early release option consisting of electronic home monitoring and intensive community supervision and
support for a one-year period to strengthen family bonds and assist with offender reintegration.
521
In several countries judges have discretion to postpone sentences of imprisonment for a reasonable amount of
time so caregivers can arrange for childcare; for pregnant women until childbirth; for caregivers of young children
until they reach a certain age; or for a convicted caregiver if the other spouse is already imprisoned.
A number of countries also allow mothers to serve suspended sentences during the period of a convicted mother’s
pregnancy, after childbirth or until the child reaches a certain age.
522
Penal Reform International Justice for Children Briefing No. 3: The rights of children when their parents are
in conflict with the law (August 2012) at 4.
520
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providing certainty to offenders. Enshrining the proposed provisions to the Sentencing Act
2002 should guarantee that male and female offenders, and their children, are treated equally
before New Zealand Courts.

8.3 Final Conclusion
Removing a parent from a child can completely disrupt family balance and compromise the
stability of the child’s life. The absence of a stable, nurturing family environment may have a
profoundly damaging impact on the individual, often leading to behaviour which is damaging
to society.523 There are various reasons why children are separated from their parents and
children of prisoners are merely one of the groups of children affected by parental separation.
However, their position and level of protection of their rights remains rather different from
children of divorced parents or those who have been taken into public care.
There are currently 23,000 children in New Zealand who are affected by having a parent in
prison.524 Even though they are among some of the most vulnerable children in our community
and are exposed to a higher risk of harm than other children, their human rights are often
omitted. As a result, these children are over nine times more likely than other New Zealand
children to offend in the future. Parental imprisonment establishes, accordingly, a higher
likelihood of children spending time in prison in future; and consequently plays a role in
intergenerational offending.
According to the UN Committee on the Rights of the Child, the States shall recognise, promote
and protect the rights of children with parents in conflict with the law, in particular the right not
to be discriminated against because of the actions or alleged actions of one or both of their
parents.
Article 3(1) of the UN Convention on the Rights of the Child states that:
In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.

The Committee also clarified that when offenders who are parents or other primary caregivers
commit an offence, the best interests of their children must be taken into account as a primary
consideration in all decisions at all stages of criminal proceedings, including pre-trial detention
and sentencing, and decisions concerning the placement of the child. The Courts are allowed,
and even expected, to take into consideration the family circumstances of parents when making
decisions about both remand and sentence. This thesis has established that failure to consider
offenders’ children and their rights when sentencing parents is inconsistent with relevant
international human rights instruments.
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Department of Social Development Republic of South Africa White Paper on Families in South Africa (June
2013).
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Pillars “Supporting positive, crime-free futures” (2022) <www.pillars.org.nz>.
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Furthermore, the international human rights framework has required that when imposing
sentences on offenders who are primary or sole caregivers of dependent children, efforts should
be made to avoid imposing a sentence of imprisonment so parents can provide and care for
their dependants.525 Preservation of family ties and parent-child involvement are perceived as
likely to increase the resilience of both the parent (reduced recidivism, increased employment
prospects) and the child (reduced state intervention, increased positive adjustments), while also
achieving cost savings for the state (diverting children from state care and reducing the costs
associated with community supervision rather than incarceration).526
In New Zealand, there is no corresponding piece of legislation requiring all involved parties to
consider the best interest of a child when sentencing a parent and to demonstrate that they have
effectively done so. Neither are there any other legislative measures or safeguards protecting
rights and interests of children of parents in conflict with the law. The case law analysis has
shown that whilst some Judges considered children’s needs and interests, and the impact of
sentencing on them quite thoroughly, children’s rights and best interests were rarely considered
separately from other factors. In some cases, circumstances and needs of children of prisoners
have either not been taken into account at all, or were not taken into account to a sufficient
degree, at the sentencing stage. The findings therefore indicate that the best interests of children
have not been appropriately integrated and consistently interpreted and applied when
sentencing their parents.
With the current approach, New Zealand not only does not meet its international obligations,
but also violates the rights of children with parents in conflict with the law. If parental
imprisonment and its effects on child's development and well-being continue to be overlooked
at the national level, the repercussions of intergenerational offending will become more serious
and difficult to manage.
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Manfred Nowak, above n 512, at 426.
KL Eitenmiller “Bending the Bars for Mothers: How Prison Alternatives Can Build a Stronger Oregon” (2014)
92 Oregon Law Review 755 at 779; CM Agular and S Leavall “A Statewide Parenting Sentencing Alternative
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APPENDIX A

TREATY

Date Monitor

International Convention on the Elimination of All Forms of Racial 1965 CERD
Discrimination
International Covenant on Civil and Political Rights

1966 CCPR

International Covenant on Economic, Social and Cultural Rights

1966 CESCR

Convention on the Elimination of All Forms of Discrimination against 1979 CEDAW
Women
Convention against Torture and Other Cruel, Inhuman or Degrading 1984 CAT
Treatment or Punishment
Convention on the Rights of the Child

1989 CRC

International Convention on the Protection of the Rights of All Migrant 1990 CMW
Workers and Members of Their Families
International Convention for the Protection of All Persons from Enforced 2006 CED
Disappearance
Convention on the Rights of Persons with Disabilities

2006 CRPD

Optional Protocol to the Covenant on Economic, Social and Cultural 2008 CESCR
Rights
Optional Protocol to the International Covenant on Civil and Political 1966 CCPR
Rights
Second Optional Protocol to the International Covenant on Civil and 1989 CCPR
Political Rights, aiming at the abolition of the death penalty
Optional Protocol to the Convention on the Elimination of Discrimination 1999 CEDAW
against Women
Optional protocol to the Convention on the Rights of the Child on the 2000 CRC
involvement of children in armed conflict
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Optional protocol to the Convention on the Rights of the Child on the sale 2000 CRC
of children, child prostitution and child pornography
Optional Protocol to the Convention on the Rights of the Child on a 2014 CRC
communications procedure
Optional Protocol to the Convention against Torture and Other Cruel, 2002 SPT
Inhuman or Degrading Treatment or Punishment
Optional Protocol to the Convention on the Rights of Persons with 2006 CRPD
Disabilities
Table 3 International human rights treaties, dates of their adoption and bodies responsible for their monitoring

Figure 22 Ratification status of 18 International Human Rights Treaties
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