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ABSTRACT 

On 10 December 1991, at the Dutch town of Maastricht, 
the members of the European Council signed the Treaty on 
European Union. This can be seen as a significant 
development in the move towards "ever closer Union" set 
down in the Treaty of Rome in 1957. 

This thesis describes the process which led to the 
signing of the treaty and explains the effects which the 
treaty will have, both for the European Community and fo~ 
European integration in general. 

As integration can be understood in many ways, this 
thesis establishes a model against which organizations and 
states can be compared and matches the European Community, 
throughout its development, to this model. The model· 
establishes a federai spectrum stretching from complete 
unity to complete disunity with the perfect federation 
lying at the centre. The principal distinction with 
respect to the European Community is seen to be between 
intergovernmental and federal style integration. 

From this analysis it is concluded that, although the 
European 'community began with the potential to become a 
strong federal organisation, thirty-five years of Member 
State influence has enhanced the intergovernmental nature 
of the Community. The Treaty on European Union can be seen 
to continue this trend and create an intergovernmental 
Community where the Member states are paramount. The events 
which have followed the passage of the treaty give further 
evidence of this conclusion and, what is more, they 
demonstrate that a new factor is becoming significant in 
the process of European integration; popular opinion. 

These conclusions are significant in that they give 
some indication as to the direction and scope of European 
integration in the future. They show that the goal of the 
Community's founders- to create a federal European 
superstate, may be little more than a dream. 
·, 
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Introduction 

HIS MAJESTY THE KING OF THE BELGIANS, THE PRESIDENT OF 

THE FEDERAL REPUBLIC OF GERMANY, THE PRESIDENT OF THE 

FRENCH REPUBLIC, THE PRESIDENT OF THE ITALIAN REPUBLIC, HER 

ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG, HER MAJESTY 

THE QUEEN OF THE NETHERLANDS, 

DETERMINED to lay the foundations of an ever closer 

union among the peoples of Europe, 

Have decided to create a 

Community. 

European Economic 

(Preamble, Treaty of Rome 27 March 1957.) 

In 1957 the Heads of Government of France, West 

Germany, Italy, Belgium, The Netherlands and Luxembourg met 

in Rome to sign a treaty which linked their economies and 

created a new organisation - The European Economic 

Community. In the course of this treaty they set out the 

goal of creating "an ever closer union among the peoples of 

Europe." In December 1991 the heads of these states, as 

well as representatives from Denmark, Ireland, the United 
'•, 

Kingdom, Spain, Portugal and Greece, who had joined the 

Community since 1957, met in the Dutch town of Maastricht 

to discuss further developments in the quest to achieve 

this goal. The Maastricht summit formally changed the 

focus of the old community, dropping the word "Economic" 

from its name, leaving just "the European Community". The 

meeting also created a ne~ institution, built on the basis 

of the earlier Community - The European Union. The Treaty 

on European Union which emerged from Maastricht can be seen 
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as a significant development in the move towards unity 

created by the Treaty of Rome. 

This study analyses the treaty signed in Maastricht and 

investigates the effects it will have on the European 

Community and the wider world, now and in the future. 

Although this task seems straightforward, there are 

difficulties, in particular the different views concerning 

the future of the Community which are held in Europe.· For 

example, while European Commission President Jacques Delors 

sees developments in the Community as being beneficial if 

they help to create a federal structure in Europe, 

erstwhil~·British Prime Minister, Lady Thatcher, would 

regard such moves as a retrograde step. Thus a simple 

analysis of the treaty can not be objective, but is tainted 

by the investigator's feelings towards the future of the 

Community. 

Rather than ignore this problem, this study employs the 

distinction between the federal goal espoused by Delors and 

the intergovernmental goal advocated by Thatcher and 

analyses the Treaty on European Union in terms of the 

extent to which it changes the nature of the Community. The 

study does not make subjective judgements about the success 

of Maastricht treaty, but rather offers objective 

conclusions so that a more balanced view can be presented 

and evaluated. 
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The distinction between federalism and 

intergovernmentalism is developed and employed as a 

theoretical base to this study because it provides a scale 

against which the Community can be compared. Federalism 

and intergovernmentalism are used, rather than any other 

theoretical bases because they are often seen as mutuallYi 

exclusive options for Community development. Thus 

conclusions about the treaty on this basis are significant 

in themselves as well as providing evidence for deeper 

analysis. Once the fundamental nature of the treaty, be it 

federal or intergovernmental, has been determined, the 

wider implications of the Treaty on European Union can be 

assessed.',, 

The study is comprised of five chapters. Chapter One: 

Federalism and Intergovernmentalism outlines and explores 

the theories which will be developed in the rest of the 

thesis. More specifically, the concept of federalism and 

federation is investigated and a model developed against 

which the European Community, throughout its development, 

dan be compared. 

Chapter Two: History outlines the process by which the 

European Community emerged from 'the rubble' of the Second 

World War and has developed to become a significant actor 

in international affairs. This chapter uses the model 

established in Chapter one to determine if the Community 
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has become federal or intergovernmental over the time from 

the 1950s until the present day. 

Chapter Three: The Treaty on European Union provides a 

detailed investigation of the actual treaty finalized in 

Maastricht and analyses the impact of the changes and 

additions made to the Treaty of Rome. This investigation 

builds on the conclusions of Chapter Two and assesses the 

extent to which the Treaty on European Union has changed 

the nature of the Community in the 1990s, particularly with 

respect to the model established in Chapter One. 

Chapter Four: Implications of the Treaty looks at the 

treaty from a wider perspective and, on the basis of the 

findings of Chapter Three, draws conclusions about the 

implications of the treaty for the European Community as a 

whole and the extent to which the nature of the Community 

has been altered by the Treaty on European Union. On the 

basis of these findings this chapter makes some predictions 

about the future shape of the Community. 

Finally, Chapter Five: Beyond Maastricht builds on the 

arguments developed in the rest of the thesis and draws 

some conclusions about the nature of the integrative 

process on the basis of the passage of the Treaty on 

European Union. This chapter also scrutinizes some of the 

events of 1992 which have resulted from the passage of the 

treaty, in particular the referendums which were held in 

Denmark and France with respect to the ratification of the 

treaty. From these case studies it is shown that the 
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treaty has had and will continue to have important 

implications in Europe affecting the Community itself and 

the process of European integration. 

The Treaty on European Union, then, can be seen to mark 

an important step in the move towards European Union. This 

study gives some indication as to the speed, direction and 

effects of this movement. 

' 
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CHAPTER ONE 

Federalism and Intergovernmentalism 

An investigation of the theoretical concepts which 

premise this study is necessary if the empirical 

investigation which will be encountered later is to be 

understood. An analysis of the effects of the Treaty on 

European Union on Europe and the European Community 

requires a theoretical base. If no such base is used any 

conclusions drawn are little more than idle speculation. 

The concept of federalism is seen as useful in this respect 

in that many Community scholars, from the time of the 

Community's founding until the. present day, have seen 

federatioh as a natural end point to the integrative 

process in Europe. Thus if the Treaty on European Union 

can be seen to make the Community a more federal 

organization significant conclusions can be drawn with 

respect to the process of integration and the future of the 

Community itself. 

Obviously enough, if one is to decide if an 

organization is a federation or not, it is necessary to 

have a precise definition of federation. This, however, is 

not a simple task, as many writers have discovered, 

nevertheless it is a necessary task if the aims of this 

study are to be met. 
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History 

Federalism appears initially to be a concept that is easy 

to identify specifically. Around half the world's 

populati6~, more than half of the world's land surface and 

many of the most powerful states on the contemporary 

political stage are governed by federal political system~ 

(~urgess, 1986, p. 11). What is more, federal ideas have a 

long history. The first federation is often assumed to have 

been the American Federation set up in 1787; however, 

Elazar, interpreting the word broadly, asserts that the 

first federation was formed more than three thousand years 

ago when a polity of Israelite tribes was established under 

a covenant among equal partners, as described in the Bible 

(1987, p. xii). Early federal arrangements have also been 

described in classical history, the Peloponnessian League, 

the Athenian Confederacies, the Boetian League and the 

Achaean and Aetolian Leagues have all been seen as 

precursors of what are now know as federal systems (Den 

Boer, 1980, p. 47). The foundation of the Republic of the 

United Netherlands through the Union of Utrecht in 1579 is 

seen as another significant historical precursor to modern 

federalism (Boogman and van der Plaat, 1980, p. 1). 
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Basic Definitions 

In much modern scholarship on federalism, the United States 

is seen, if not as the historical parent of modern 

federalism, then as the model on which other modern 

federations are based. This can be seen as somewhat 

unusual given that the words "federal" and "federation" , 

occur nowhere in the American Constitution (Wheare, 1947, 

p. 1). This reliance often appears to be based on very 

slender grounds; for example, K.C. Wheare, in his study of 

federalism, justifies his reliance on the United States 

system by saying that the American Constitution has "always 

been called the Federal Constitution" and because "nowadays 

everybody regards the United States as an example of 

federal government." (1947, p. 1). 

Justifications of this sort are often used when a 

definition of federalism or a description of the necessary 

components of a federal system is being outlined. This can 

perhaps be seen as a practical way to go about this task. 

It is, however, methodologically unsound. If a definition 

is formed from an actual example the framer of that 

definition is making an assumption about the nature of the 

example before investigation has taken place. That is, 

Wheare is assuming the United States is a federation before 

he knows what a federation is. If a definition is to be 

valid it must be formulated through intellectual processes. 

It can then be applied to particular examples. 
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Although may seem that it is an easy task to create a 

definition of federalism, this is not, in reality, the 

case. A survey of the literature on federalism emphasizes 

this point. There is general agreement on a basic 

definition of the term. Etymologically, the word federal 

is derived from the Latin foedus meaning league or 

covenant, this however gives only a small indication of the 

modern meaning of the word. A loose definition saying that 

federalism is "a system of government in which power is 

divided between a central government and a regional or 

subdivisional government" (Plano and Greenberg; 1964, p. 

30) is generally seen as acceptable; however, this 

definition is very broad and its application would show 

that virtually every political system in the world is a 

federation. If all political systems can be seen as 

federal, then the term itself is redundant. It seems then 

that a more precise definition of federalism is needed if 

the term is to be of any practical use at all. Any attempt 

to find a more precise definition is made difficult in that 

different commentators have different ideas about what the 

term means, these differing ideas are often incompatible, 

making any attempt at synthesis impossible. Nevertheless, 

it seems that some definition of federalism needs to be 

created as the idea of federation is central to the aims of 

this study. 
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Many varied definitions of federalism have been 

proposed over the years. The variation in these 

definitions is significant in that different definitions 

create very different answers to the question of what 

exactly a federal state is. It seems useful to make a 

survey of some of the significant writers on federalism ~nd 

federation and investigate their ways of defining and 

describing federalism. If the approaches of these writers 

can be distinguished we will be closer to the goal of· 

finding out exactly what federation is and whether the 

Treaty on European Union creates such an organization in 

Europe. 

Dicey, in his seminal work, The Law ~f the Constitution 

stated that "Federalism ... means legalism ... " (1939, p. 

175). This view seems to have influenced some writers on 

federalism to the extent that some definitions of the term 

are so legalistic that only a very small number of 

states can actually match up to the-criteria set down. In 

1914, in his judgement in Attorney-General for the 

Commonwealth of Australia v. Colonial Sugar Refining 

Company Ltd. (A.C. 237 at 252-4), Lord Haldane stated that 

the natural and literal interpretation of the word federal 

"confines its application to cases in which ... states, 

while agreeing on a measure of delegation [of their powers 

to a common government], yet in the main continue to 

preserve their original constitutions". On this basis 

Canada was found not to be a federal system because the 
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British North America Act (1867) set down the powers that 

the provinces were to wield. The united States and 

Australia~ however, qualify as federal as their state 

governments continue to use their original constitutions. 

Arguably the repatriation of the Canadian Constitution i~ 

1982 would make Canada a federal state for Lord Haldane. 

This does not, however, alter the rigidity of this type of 

definition. 

A slightly less strict definition of the term can be 

found in K.C. Wheare's book Federal Government (1947). 

Despite the flaws in Wheare's methodology mentioned 

earlier, 'his definition is often employed by students of 

federalism and so should be investigated. Wheare writes; 

"The test which I apply for federal government is then 

simply this. Does a system of government embody 

predominantly a division of powers between general and 

regional authorities, each of which, in its own sphere is 

co-ordinate with the others and independent of them? If so 

that government is federal." (1947, p. 32). That is, the 

'two levels of government must be of equal power and 

therefore unable to dictate how the other level acts. On 

this basis, for Wheare, the only federal countries in the 

world were the United States, Switzerland, Canada and 

Australia, as only these countries operated systems where 

general and regional governments were both co-ordinate and 

independent. 
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Although these definitions have reduced the problem of 

excessive generality found in Plano and Greenberg's 

definition mentioned earlier, they demonstrate a strictness 

which makes it very difficult for any state actually to be 

a federation. 

Another of the significant modern writers on federalism 

is William Riker. Riker asserts that a constitution is 

federal if two levels of government rule the same land and 

people, each level of government has at least one area of 

action in which it is autonomous and there is some 

guarantee of the autonomy of each government in its own 

sphere (Riker, 1964, p. 11). Thus Riker sees federalism as 

being "a bargain" which can be kept or broken, depending on 

whether each level of government is able to retain its 

autonomy in its sphere of operation. Each level must have 

"at least one area" because if either level has less than 

one area of action (that is no areas of action), the first 

part of the definition ("two levels of government") will be 

meaningless - a government that can do nothing is 

effectively no government at all. Autonomy over at least 

one area of operation must be guaranteed for, if one level 

of government is able to impose its authority over the 

other at will or remove the authority from a subordinate 

level, the authority of the subordinate level, be it 

central or regional, is meaningless and the first part of 

the definition will again be nullified. 
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Riker's definition raises a point made in 1951 by 

Mackenzie and Chapman in an article in The Modern Law 

Review. Mackenzie and Chapman point out that "it is an 

empty form to say that a state is a federation if the units 

(or on the other hand, the central government) have no 

power except to regulate postman's helmets." (1951, p. 

187), that is the powers allocated to each level of 

government in a federation must be significant powers. ·, 

This is a point which has largely been ignored by other 

writers on federalism. For Riker a system can be classed 

as federal if each level of government has at least one 

area in which it is autonomous. No distinction is made as 

to the importance of that area to the operation and 

functioning of the political system of the country. As 

Mackenzie and Chapman point out local (or central) 

government could have control over only a very trivial 

matter (such as postmen's helmets)·. It seems that to 

control only something of no importance is virtually the 

same as to control nothing at all. According to the very 

ieneral definition set out by Plano and Greenberg, in a 

federal system power is divided between two levels of 

government, thus a definition which allows one level of 

government to be powerless, such as Riker's, can not be 

seen to fulfil this generally agreed upon criterion. Thus 

Riker's definition too can be seen to be flawed in light of 

Mackenzie and Chapman's arguments. 
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I I 

A writer on federalism who has noted the necessity for 

each level of government to be significant is M.~.c. Vile. 

Vile asserts that in a federation two levels of government 

exist in a'system "in which neither level of government is 

wholly dependent on the other, nor wholly independent of 

the other." {1961, p. 197). That is, the two levels of 

government are mutually interdependent, neither level can 

dictate the decisions of the other, but each can influence, 

bargain and attempt to persuade the other (p. 199). In 

contrast to Wheare's co-ordinate federalism, Vile 

emphasizes the co-operative nature of federal systems. Thus 

a system where one level of government has only trivial 

powers is not seen as federal in that it would be wholly 

dependent on the other level of government. 

Another way of defining federalism is provided by Simon 

Bulmer, who describes what he calls "co-operative 

federalism" as a political system where two levels of 

authority lose any clear separation between them. In this 

kind of system both levels share in the responsibility for 

problem-solving because neither level has the adequate 

legal authority or policy instruments to tackle the 

challenges they face {Bulmer and Wessels, 1987, p. 10). 

This is a definition on broad lines similar to that of 

Riker. It does, however, set up a "two tier" system and 

removes the necessity for each level to have one area of 

autonomy. This again raises the point stated by Mackenzie 

and Chapman. If each level is not able to wield a 
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significant level of authority the term federal becomes 

meaningless. 

Thus a survey of the significant writers on federalism 

shows that'there is a considerable degree of disagreement 

as to the exact nature of federalism. Perhaps more 

importantly, the survey has shown that precise definitions 

of federalism can be seen to be flawed in some way, either 

because they are too general to discriminate between states 

or because they are too strict and mean that almost no·

states are federations. This survey has also shown that 

imprecise definitions are flawed in that they allow for the 

creation of federations where one level of government has 

no signiflcant areas of influence. This is obviously a 

nonsense and would make the word federalism redundant. 

Moreover, the need for areas of influence to be significant 

raises further difficulties in the attempt to define 

federalism. The decision as to whether an area of 

influence is "significant" is always subjective, as 

Mackenzie and Chapman clearly demonstrate. Although the 

choice of postmen's helmets is normally trivial "there 

wbuld be an international incident of some importance if 

one of the German L~nder chose to dress its postmen in the 

uniform of the s. s. 11 (1951, p. 187). Thus it seems that 

no definition of federalism can be identified which creates 

a "checklist" against which states can be objectively 

compared to determine if they are federal or not as all 

definitions will be bound by the need to make subjective 

decisions as to what is significant. 
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i . 

A Federal Spectrum 11. 

It seems then that a precise, objective definitiop of 

federation will be very difficult to formulate. It may be 

the case that a definition of federalism as a strict idea 

will not be possible at all, indeed attempts to find a 
' · 1 

definition, such as those outlined above, have been seen as 
. ' . 

using up time._to the drtriment of actual theoretical study 
. I 

(Burgess, 1986, p. 15) and described as "futile" 

(Cappelletti, Seccombe and Weiler, 1986, p. 13). If it·is 

the case that precise definitions of federalism are not 

practically possible, then it may be ·useful to set out a 

core set of concepts which go to make up federalism. Many 

of the wrlters on federalism have done this and write of a 

"federal idea or principle", rather than a precise form 

{Cappelletti, Seccombe and Weiler, 1986, p. 13). A more 

refined theory of this type states that federalism is a 

function of societies and not of constitutions, and thus is 

relative rather than absolute. on·this basis there is no 

specific point where a society ceases to be diversified and 

becomes unified, rather there is a continuum which runs 

from a wholly diversified society to a wholly integrated 

society. The theoretically perfect federal state is to be 

found at the very centre of the spectrum {Livingston, 1952, 

p. 88.; Forsyth, 1991, p. 22). The use of such a spectrum 

means that all states or international organizations can be 

classified comparatively according to their position on the 

spectrum relative to other states or organizations. Thus a 

unitary state such as New Zealand can be seen to be closer 
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to the unified end of the spectrum than Australia with its 

states and territories. States can also be compared 

temporally, for example the confederation of American 

colonies existing in 1781 can be seen to be closer to the 

diversified end of the spectrum than the United States 

which existed after 1787. From a practical point of view 1 

this approach can be seen as superior to the attempt to 

define the term precisely as it makes it possible to come 

to meaningful conclusions about states and organizations, 

without the semantic problems encountered with other 

methods. 

The concept of a federal spectrum is useful in 

determining the effects of the Treaty on European union; 

any changes which have occurred in the Community as a 

result of the treaty can be described in terms of their 

location along the spectrum. In fact the use of the 

spectrum allows more precise analysis to be made than does 

a fixed definition in that it allows the identification of 

points between unification and disunity rather than merely 

stating whether the Community is or is not a federation. 

Although the federal spectrum theoretically stretches 

from complete disunity to complete unity with the ideal 

federation in the centre, it is clear that the Community 

will fit somewhere near the centre of the scale. In order 

to make this positioning more precise it seems useful to 
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identify other points on the federal spectrum. Thus more 

precise plotting can be undertaken than if the Community is 

seen to move m7rely between absolute unity and absolute 
' 

disunity~·· 

Intergovernmentalism and Confederation 

A theory often employed in analyses of the European 

Community is intergovernmentalism, which is itself closely 

linked with theories of confederalism. 

Intergovernmentalism is frequently seen as an alternative 

to federation as a goal for the future development of the 

Community. As a consequence it is useful to demonstrate 

whether the Treaty on European Union•will move the 

Community along the spectrum towards federalism or 

intergovernmentalism. This, of course, necessitates the 

creation of a definition of intergovernmentalism. 

When compared with federalism, intergovernmentalism is 

easily defined. The main grounds for confusion lie in the 

differing senses given to the word on both sides of the 

Atlantic. In American political science, 

'1ntergovernmental relations' are seen as relations between 

two levels in a federal organization, that is between the 

regional and central branches of government, while in 

international relations following classic European theory, 

intergovernmental relations are seen as relations among the 

central governments of sovereign states (Elazar, 1987, p. 

17). Once this confusing factor is removed the definition 

of the term is straightforward. In this study the 

18 



traditional European meaning of the term is used and 

intergovernmental relations are understood to be relations 

between the governments of various sovereign states. Thus 

the North Atlantic Treaty Organization (NATO} can be seen 

as an intergovernmental organization in that it is made up 

of the heads of government of the member states .. Given 

this definition of intergovernmentalism, it must be 

determined in what ways, if any, intergovernmentalism can 

be distinguished from federalism. 

It seems that some distinction can be made between 

federalism and intergovernmentalism in that an 

intergovernmental organization is, by definition, made up 

of two or'more independent governments. On the other hand, 

a federal organization, according to even the simplest 

definition such as that of Plano and Greenberg mentioned 

earlier, requires the existence of some form of central 

government which is, in itself, independent. The idea of 

an independent central government is incompatible within an 

intergovernmental organization. The existence of a central 

government, then, can be seen as a factor distinguishing 

f~deral from intergovernmental style government. 

Closely related to the idea of intergovernmentalism is 

confederalism. This term is a little harder to define than 

is intergovernmentalism, but a confederation can be seen as 

another point on the federal spectrum, thus an 

understanding of the term will help in the positioning of 

the Community on the spectrum. 
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In the past the distinction between the terms 'federal' 

and 'confederal' was left imprecise. The two words are 

both derived from the same Latin root (foedus). The 

American authors of The Federalist used the two terms 

interchangeably and the Swiss Constitution of 1874 is 

called the Constitution Federal de la Confederation Suisse! 

(Wheare, 1947, p. 32}. It seems that today a distinction 

has emerged between the two terms. By way of example North 

America, under the Articles of Confederation, ratified·in 

1781, is seen as a confederation, while the United States 

from 1789 is seen as a federation. It must therefore be 

determined, what factors are necessary to make a 

confederation and in what way these factors are different 

from those required in a federation. 

Confederation is generally defined as "a form of 

government of a territorial area, in which several 

autonomous states agree to vest certain defined and limited 

powers to a new collective authority, while retaining their 

separate identity and their independence with regard to all 

powers not so vested." (Roberts, 1971, p. 45). That is, the 

governments of independent states choose to work together 

on some issues, while remaining separate on others. This 

can be seen to be a very similar idea to that expressed by 

the term intergovernmentalism. The principal difference is 

that in an intergovernmental organization there is no 

necessity for any power to be vested in a central 

authority, only for the governments of the interested 

states to work together in some areas. 
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Under this definition confederalism can be seen to be 

very similar to at least the simpler definitions of 

federalism. There is, however, a significant difference. 

It has been shown that, in a federal organization, states 

join together to form a single polity, made up of smaller 

entities, be they states or provinces or Lander, while in1 a 

confederation, states retain their autonomy and continue to 

exist as autonomous units, albeit units which are linked in 

at least one area. 

This fact is recognized by international law. Under 

international law all sovereign states are treated the 

same, be they federal or unitary, (Cappelletti, Seccombe & 

Weiler, 1986, p. 52) with the constituent entities playing 

no official role. In a confederation, however, all 

participants continue to exist as states in their own 

right. Thus a distinction can be drawn according to the 

number of actors which continue to exist in the 

international sphere after the creation of the 

organization. 

' Thus it seems that confederalism can be distinguished 

from both federalism and intergovernmentalism. It can 

therefore be seen to mark a position on a federal spectrum 

somewhere between the two and can be used as a reference 

point when an attempt is made to position an organization 

on the spectrum. 
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Consociationalism 

Most descriptions of federalism consider federalism to be a 

way of dividing power territorially only. It has however 

been argued that other non-territorial divisions of power 

can be seen to be federal. One of the most significant 

examples of this so-called "non-territorial" federalism is 

consociationalism. The theory of consociationalism was 

devised in the 1950s by Arend Lijphart in order to account 

for the apparent stability of deeply divided European 

states such as The Netherlands and Belgium. According to 

Lijphart, consociational democracy can be defined in terms 

of two primary attributes - grand coalitions and segmental 

autonomy - and two secondary characteristics 

-proportionality and minority veto (Elazar, 1987, p. 23). 

It is based on the existence of basically permanent 

religious, ethnic, cultural or social groups around which a 

political system is organized. If· "segmental autonomy" is 

applied to geographically concentrated segments then a 

consociational state can be seen to be operating on federal 

lines. A good example of this is the case of Bel'gium. In 

Belgium the social "pillars" which exist are basically 

concentrated in geographical areas. The Belgian political 

system has been seen to be moving towards a federal 

structure. In contrast the Netherlands, which is also seen 

as a consociation, is based on non-geographical social 

divisions such as religion and class (Elazar, 1987, p. 22) 

and so is not seen as a federation. 

22 



It seems that a distinction must be made between 

consociations divided on an geographic basis and those 

divided in other ways, if only to give the word 'federal' 

some meaning. If all consociations are federations, then 

the word is redundant. Therefore it seems that only 

consociations based on territorial divisions of power 

should be seen as federations. As William Livingston put 

it "no government has ever been called federal that has 

been organized on any but a territorial basis; when 

organized on any other it has gone by another name." 

(Livingston, 1952, p. 85). 

Federalism can therefore be seen as a subset of the 

larger superset 'consociationalism'. It must be noted that 

the relationship can not be reversed. All federations are 

examples of consociationalism, whereas not all 

consociations are federations. 
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Federating Features 

The distinction between intergovernmentalism, confederalism 

and federalism as well as between federalism and 

consociationalism demonstrates that some key features are 

necessary in deciding where a state lies on a federal 

spectrum- the distinguishing characteristic of an 

intergovernmental organization is that its member states 

remain autonomous, a consociation is not a federation 

unless it is territorially based and so on. This shows 

that although there are no features which categorically 

state where a state lies on a federal spectrum, there are a 

number of features that can be helpful in reaching such a 

decision. 

It is useful to identify these features if the effects 

of the Treaty on European Union are to be assessed in that 

the extent to which the treaty exhibits these features will 

help to determine the extent and direction of any moves 

along the federal spectrum. 

On a general level a desire to work under a single 

independent government on some matters is essential in a 

federal style government, at the same time the desire to 

remain independent on some matters also seems vital to the 

creation of a federal system. The states concerned must, 

in Dicey's words "desire union, and not desire unity." 

(Dicey, 1939, p. 141). In addition to these requirements it 

is obviously necessary for the communities concerned to 

have the capacity, as well as the desire, to form and to 

run a federal organization (Wheare, 1947, pp. 35-36). on a 
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more precise level other elements are seen as essential for 

the continued existence of a political system operating 

along federal principles. These things are often listed in 

simple explanations of federalism. such lists usually 

include such criteria as the existence of two orders of 

government with a formal distribution of legislative and 

executive powers, a written constitution, an "umpire" 

{usually a separate court), specific processes and 

institutions for interaction and administration and central 

institutions (Bogdanor, 1987, p. 229). A constant idea can 

be seen to run through all of these features, that is, the 

necessity for federal systems to ensure that both levels of 

government· are able to maintain their independence, while 

at the same time maintain their unity. For example the 

necessity for there to be a written constitution combined 

with the provision for a separate court to uphold and 

interpret that constitution means that the powers allocated 

to each level of government are guaranteed. These factors 

can be seen to be necessary for the continued existence of 

a system of government which fits near to the centre of a 

spectrum of unity and diversity. 
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Foreign Policy 

It has been asserted that there are some features which a 

central authority must have if it is to be seen as a 

federation: Although the use of a federal spectrum makes 

such conclusions unnecessary it seems useful to investigate 

some of these minimum competences to determine if they ar~ 

helpful in positioning states on a federal spectrum. 

Sawyer states that defence and foreign affairs should 

be seen as a minimum competence for a federal centre 

(Sawyer, 1969, p. 128). Defence and foreign affairs are 

significant areas of governmental action, some would say 

the most significant. They have, however, only recently 

become an official part of the organization of the European 

Community. It seems useful, then, to determine if Sawyer 

is correct, and that international affairs are a 

significant factor for a state operating according to 

federal principles. 

Traditionally, the international situation was seen as 

r~sponsible for the creation of the federal type state. A 

sense of military insecurity and the consequent need for 

shared defence as well as a desire to be independent from 

foreign powers were all factors in the creation of what are 

seen as federations in the United States, Switzerland, 

Canada and Australia (Wheare, 1947, p. 37). Thus the 

transfer of the power to deal with such matters to the 

central authority was a natural and essential progression 
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in the establishment of these states. This fact is 

reflected in the constitutions of these countries which 

prohibit the constituent states from acting in 

international affairs. For example the first article of 

the United States Constitution says that ''No state shall, 

without the consent of Congress .•. enter into any 

agreement or compact with a foreign power or engage in any 

war ... " (Mitchell, 1986, p. 62). This e~fectively 

prohibits states from any independent action in the 

international sphere. 

What is more court cases in federal states (with the 

exception of Canada) have given central governments the 

power to make international treaties in areas where they 

are not usually competent (Cappelletti, Seccombe and 

Weiler, 1986, p. 52). As has already been pointed out, 

international law considers all states to be unitary in 

their international actions, thereby vesting power in the 

central institutions of a federal·state. It may be argued 

that, although externally federations have a unitary 

international appearance, internal processes give the 

constituent states some power, for example in the United 

States the country as a whole makes treaties but the need 

for ratification of those treaties by the senate, which is 

the States' house, gives the actual authority to the 

constituent units. It seems however that institutions such 

as the senate have come to be seen as part of the central 

authority, rather than representatives of the constituent 

units (Cappelletti, Seccombe and Weiler, 1986, p. 53). 
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It seems then that the accepted pattern in polities 

operating under a federal principle is for the central 

government to have exclusive competence in international 

affairs. This fact has been attributed to two main 

premises. The first is that a united foreign policy 

maximizes the power of the individual units. In the past, a 

unified foreign policy was seen as giving a federation the 

quality of statehood. This was given social meaning as 

well as political or legal meaning through such things·as a 

"national" anthem or a federal flag. On a social level, 

then, citizens who normally saw themselves as "Texans or 

Tasmanians" could see themselves as "Americans or 

Australians" with respect to the outside world. As 

Cappelletti, Seccombe and Weiler put it "to be a federal 

state was to have an unified foreign posture." (1986, p. 

53) • 

The second premise behind the preponderance of central 

authority in the sphere of foreigrt affairs is that foreign 

affairs is the concern of central authorities only, foreign 

affairs is consequently of no interest to the constituent 

~arts of a federal organization. 

The first of these premises arguably is still valid 

today, indeed much of the drive towards European 

integration at present can be seen to be based on this 

premise. On the other hand, the second premise, was 

perhaps never wholly correct. Today almost all areas of 

governmental action, on central or state level can be seen 

to have international ramifications. None the less the 
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first premise can be seen to be valid. This shows that 

there is a justification for Sawyer's assertion that a 

state where the power to deal with foreign affairs is 

reserved to the central authorities can be positioned 

towards the federal end of a federal spectrum. 

As Bulmer has pointed out (1991, p. 76) there are no 

levels of competence which must be ascribed to a central 

authority in the creation of a state acting on federal· 

lines. Foreign policy is, however, a significant area of 

governmental action in the modern world, therefore for this 

power to be given to the single central authority will 

increase the degree of unity in that state and consequently 

place that state further towards the unified end of the 

spectrum than would otherwise be the case. 

' 
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The Psychological Dimension 

There is another factor which it is necessary to consider 

in the positioning of a state on a federal spectrum. That 

is the psychological factor. As has already been pointed 

out people in federal systems must desire to be united, but 

not to be unitary (Wheare, 1947, p. 36). The need for a 

mental commitment to federalism, however, goes much more 

deeply than this. It should be noted that the mental 

desire for federalism need not be connected to a shared 

race, religion, language or nationality, although, of 

course, it can be. There are numerous examples which 

demonstrate this fact. Although a common nationality can 

be seen to have helped in the creation of states such as 

Germany and Italy, if one had been to ask a citizen of the 

.united States their nationality in 1790 "most would not 

have answered "American" but Carolinian, Pennsylvannian, 

New Yorker or New Englander." (Wheare, 1947, p. 39). 

"Federalism ... means legalism ... the prevalence of a 

spirit of legality among the people", wrote Dicey in The 

Law of the Constitution (1939, p. 175). A federal state 

requires its citizens to have a reasonable respect for 

orderly procedures of government and a willingness to 

accept compromises in politics as well as the decisions of 

courts and lawyers in relation to governmental action 

(Sawyer, 1969, p. 137). Although institutional 

arrangements provide the backdrop for the functioning of a 

federal system, people are required to live and work within 
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the system. If these people do not have the appropriate 

mental attitude the system itself may collapse through the 

population's unwillingness to make it work. It has been 

argued that on this basis effective federalism can only 

exist in nations with a democratic form of government, 

because only in democratic states are these characteristiys 

able to exist. An extension of this view says that a 

federation can only exist as a "fully constitutional 

government" that is "the sort of government wherein law is 

a seamless web" and the government itself is under the law 

and cannot act illegally (Burgess, 1986, p. 19). 

In sum it appears that a federal polity can not exist 

if the people in the constituent state do not have the 

appropriate mental attitudes towards the federal state. The 

people must not only want to remain independent and unified 

on various issues, they must also be able to live within 
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and work under the often complex and contradictory 

institutional and political arrangements which exist in a 

federal system. This is a factor which must be considered 

with respect to the European community and any possible 

federal future. Although an institutional structure can be 

imposed over people, it seems that it is very difficult, if 

not impossible to manufacture a desire to think in a way 

compatible with federal principles. 

Thus it seems that the attitude of the people is 

another factor significant in the positioning of states on 

a federal spectrum. If the Treaty on European Union can be 

seen to increase the degree of support for Europe and 

European unity, it will have helped to move the Community 

towards the federal end of the spectrum. 

' 
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Subsidiarity 

The choice of necessary competences in a federal system 

raises a significant point in the creation and functioning 

of such a system; how should competences be distributed 

between the levels of government? In the United States 

this question is simple to answer. The framers of the 

constitution stated in the 10th Amendment to the 

Constitution that "The powers not delegated to the United 

States by the Constitution, nor prohibited by it to the 

states, are reserved to the states respectively, or to the 

people." (Mitchell, 1986, p. 69). Similar provisions can 

be found in the constitutions of both Canada and Australia. 

In the European Community the question is more difficult to 

answer. Until the Treaty on European Union in 1992, there 

was no official procedure for allocating competences 

between the member states and the central organization. 

However, the passage of the treaty will mean that the 

principle of subsidiarity can been used. Subsidiarity 

means that "a larger unit only assumes functions insofar as 

the smaller units of which it is composed are unable or 

fess qualified to fulfil their role." (Neunreither, 1991, 

.p. 1). This concept has been used by Aristotle, Thomas 

Aquinas, Proudhon, de Tocqueville and others, but the 

principal reference this century is to the Papal encyclical 

of 1931 "Quadragisimo Anno'', which says that to act against 

this principle is "A grave evil and a disturbance of right 

order" (Common Market Law Review, 27/2 1990, p. 182). 
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Although .the principle of subsidiarity gives some 

indication of which areas are reserved for each level of 

government, it lacks the precision of constitutional 

provisions outlining specific competences as seen in 

traditional federal systems. 

Sovereignty 

Another question which must be answered in the positioning 

of states on the spectrum is the question of where 

sovereignty should lie. The concept of sovereignty is a 

significant point in almost all writing on federalism and 

federation. Sovereignty is also often mentioned with 

respect-to the European Community, with much talk of 

sovereignty being shared or pooled as well as discussion of 

the indivisible nature of sovereignty. Although the 

concept is often spoken of, and its characteristics 

explained it seems that the doctrine's bases are rarely 

investigated. It is obvious that originally the only body 

to actually hold sovereignty was a sovereign, the powers of 

sovereignty were therefore those things that a monarch 

could do. On this basis the origin of the indivisibility 

and absoluteness of sovereignty is clear. Sawyer has 

described the nearest practical expression of the doctrine 

of sovereignty as "an able dictator who is in thorough 

command of his soldiers and officials, does not dissipate 

and governs a small country, in that this person takes no 

orders and is obeyed by everyone (Sawyer, 1969, p. 106). 

This description is, however, only of theoretical use in 

i: t,' 
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the mode:i;-n worjl.,9-. ';rhe, ,idea, of sovereignty as a concept 

which cplflq be ~mbodieq by a an entity other 
1
than a mon~rch 

was put fprwar~ 1 by early modern political theorists such as 

Bodin and Hobbes who believed that for a true state to 
jl'.; , ' !. i: , , 

exist, , t,he peop,le must a.uthorize a person or body of 
;: I ' ,: ., 

person~: (th~ s9verefg~) to act on their behalf to implement 

certain fundamental ends, the most important of these being 

peace, security and defence. The sovereign must have the 

power to implement these ends and must therefore be·· able to 

make binding law (Forsyth, 1991, p. 23). From this basis 

sovereign states have come to exist as the most significant 

actors in the international world. In unitary states 

sovereignty can be seen as a straightforward concept to 

apply. ,.~qr example in the United Kingdom sovereignty 

could, until the advent of the European Community, be seen 

to lie wholly with Parliament. The principle of 

parliamentary sovereignty was based on three doctrines, 

these were: that Parliament has the right to make or unmake 

any law whatever, that no person or body is recognised by 

the law of England as having a right to override or set 

' aside the legislation of Parliament and that the right or 

power of Parliament extends to every part of the King's 

dominions (Dicey, 1939, p. xxxvi). Thus it seems that in a 

unitary state sovereignty can be seen to lie, unambiguously 

with the single central authority. 
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In a,federal state the question of where sovereignty 

lies is ~uch more difficult to answer. Theoretically, 

sovereignty is indivisible. In a state where power is 

divided~ that is a federal state, the power to make law and 

consequently the sovereign powers, must be seen to lie in 

two places. This is obviously an impossible situation,and 

demonstrates a significant flaw in traditional theories of 

sovereignty. Moreover if two supposedly sovereign bodies 

are in conflict, it is impossible for the people to-follow 

two conflicting commands (Cappelletti and Golay, 1986, p. 
:, !'' ' 

' ' 
263). This question must be answered if the European 

Community is to progress to a more federal organization as 

considerations of sovereignty will be significant in any 

transfer of power to a central authority. 
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It has been suggested that sovereign power in a federal, 

state lies with those bodies which have the power to amend 

the constitutional documents of the state, thus in Great 

Britain Parliament can make and unmake laws and Parliament 

is seen to be sovereign (Dicey, 1939, pp. 146 - 150). This 

view can be seen to be unsatisfactory, as the example of 

,, the United States shows. In the United states there are two 

separate ways of amending the constitution and two ways of 

ratifying these amendments, all involving different 

aggregations of people. These processes require the 

involvement of both the central and regional branches of 

the Government (U.S. Constitution, Article V). If Dicey's 

view is correct then the sovereign authority in the United 

States is different depending on the circumstances and much 



of the t 1il)ly•: does not 1 e~ist at all. Furthermore as all 

processes,, 11 .:j..nvol ve both(·ilevels of government, the sovereign 

power, WP.Erf it exists,·1is still divided (Sawyer, 1969, pp. 

109 -110). 

Thus :i,~fdies which have the power to amend the 

constitution ,in a fed~r.,al state can not be seen to hav.e .the 
j' I [ 

same pow~rs. a.s ,the theoretical absolute sovereign and 
' ' 

I I 

conseque;3rt)y ;can not be seen to be the sovereign authority 

in that, .s,tate. 

A second answer to the question of where sovereignty 

lies in a federation is with the people. T~is way of 

thinking is in line with the original Hobbesian basis of 

sovere'ignty. It is argued that the people are the basic 

holders of sovereignty, the people, however, choose to 

delegate 1 some of this power to their representatives who 

exercise power in their name. Power can therefore be 

delegated and divided as the people see fit, but 

sovereignty remains the people's inalienable possession. 

This view can clearly be seen in the preamble to the United 

states Constitution which states; "We the People of the 

United states ... do ordain and establish this Constitution 

for the United states of America." (Mitchell, 1986, p. 55). 

Although in theory sovereignty is indivisible, 

sovereign states can agree to delegate some of their power 

to another authority in the same way that sovereign people 

can delegate power to a representative government. It is 

such a process which is referred to when students of 

'I 
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European integration write of pooling sovereignty. Pooling 

of sovereignty does not confer absolute sovereign power on 

the central authority as it is the individual, sovereign 

states 'which have made the decision to give authority to 

the centre, rather than the centre having power as of 

right. 
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This traditional view has been challenged. Cases from 

the European Court of Justice, such as Costa v. E.N.E.L. 

[1964] (case 6/64, ECR 585, 593) say that member states 

have limited their sovereign rights in some areas. 

Commission v. France [1971] (case 7/71, EC~ 1003, 1010) 

states that powers delegated to the central authority 

cannot··revert back to the member states except through 

explicit treaty revision. What is more European 

legislation takes primacy over national legislation in 

cases where the two are in conflict (Jacobs and Karst, 

1986, p. 233). Even in the United Kingdom, although 

judicial debate continues as tb the precise points, the 

passage of section 2 {1) of The European Communities Act in 

1972 gave official acceptance to the direct applicability 

of Community law in Great Britain {Cappelletti and Golay, 

1986, p. 314). These decisions are all in conflict with 

the doctrine of absolute and indivisible sovereignty. 

According to the traditional view a state can not be seen 

as sovereign if its laws can be overruled by those of 

another judicial system. These decisions have, however, 

been made in spite of their impossibility under traditional 

constitutional practice. One possible conclusion which can 



be drawn from this is that the notion of sovereignty no 

longer exists as it did when Dicey was writing The Law of 

the Constitution. This view is supported by the argument 

that iri the modern world no state can claim to be master of 

its own affairs, all are dependent on the actions of 

others. Thus although the sovereign state still exis~s, 

the traditional idea of sovereignty has become obsolete 

(Elazar, 1987, p. 108; Hoffmann, 1982, p. 35). 

The view that traditional ideas of sovereignty are 

obsolete today makes the application of federal principles 

more straightforward. If there is no necessity to 

determine where sovereignty lies, the transfer of powers 
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between two levels of government can be made more 

easily than if complex divisions of sovereignty were 

necessary. The interdependence of the modern world can be 

seen as' creating a situation whereby no action can be taken 

independently of other actors. No state is therefore able 

to act as the traditional theoretical sovereign would.! The 

view that traditional sovereignty is obsolete therefore 

seems valid. 
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Conclusion 
I 

Federal.i~I\l is a concept which has been in existence almost 

as long~? huma~ soci~ty. Although most people would say 

that they under~tand the concept few would probably be able 

to give ~
1
clear definition of the term. In many cases 

recourse +s taken to examples rather than definitions a~d, 

the Unit~d States, Canada, Australia, Switzerland or one of 
'' 

the othe~ ~f~deral' states in the world is described in 1 

lieu of, a definition. Scholars of federalism and federation 
' 'i 

have made many attempts to accurately define the term and 

have met with differing degrees of success. As has been 

shown ~riters such as Wheare have defined the term in a 

very narrow and legalistic way. Wheare says that a federal 

state only exists when two levels of government are "each 

within a sphere coordinate and independent." (1947, p. 11). 

on the other hand some broad definitions of federalism have 

been posited. Riker says that ·a constitution is federal if 

two levels of government rule the same land and people, 

each level of government has at least one area of action in 

which it is autonomous and there is some guarantee of the 

autonomy of each government in its own sphere (Riker, 1964, 

p. 11). Although definitions of this type allow for a 

broader scope than more legalistic definitions they can be 

flawed. As Mackenzie and Chapman (1951) point out each 

level of government in a federal system must have at least 

one significant area of action for the federal division of 

power to be meaningful. However the inclusion of the term 

~significant' means that a subjective judgement must be 
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made to determine the status of any particular state or 

organization. In response to these problems it is 

suggested that the attempt to define the term precisely be 

abandoned. The use of a federal spectrum can be seen to 

account for all these problems. The spectrum would stretch 

from the theoretically completely unified to the compLetely 

diversified with the perfect federal state being found in 

the very centre. On this basis states can be compared 

according to their position on the spectrum. 

In accord with this theory two closely related terms 

are investigated; confederalism and intergovernmentalism. 

It seems that the most significant difference between 

federation and confederation is that a confederation is an 

organization made up of independent entities, while a 

federation is a single entity in itself, which has a number 

of constituent parts. An intergovernmental organization is 

as the term suggests, an organization made up of a number 

of independent governments. As they can be distinguished 

from federation these concepts provide further points on 

··,. the spectrum against which the Community can be compared. 

Once a federal spectrum is accepted as a useful way of 

classifying states it is necessary to determine the factors 

which will determine where on the spectrum a particular 

state or organization will lie. Lists of factors which are 

necessary in a federal state are common in definitions of 

federalism. These lists often include such things as two 

orders of government, both acting directly on the citizens, 
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a writt~A:constitutiqn, a central constitutional court and 
. : ' ,, 

a formal, distribution of authority (Bogdanor, ed, 1987, p. 
I I, I I ; 

229) . These criteria provide an obvious basis for 
i· ii , I 

determi~fng where a state will fit on the spectrum. 

Furthermore some writers have asserted that the central 

authori.tv. in a federal organization must have control over 
1 I ,1 i' , , 

foreign policy (Wheare, 1947; Sawyer, 1969; Cappelletti, 

Seccombe and Weiler, 1986). It seems that these assertions 
I 

are correct. A significant feature in the identification 

of an international entity as a single state is a unified 

foreign policy. A single external appeara~ce has also been 

shown to be one of the main factors distinguishing a 

federal· state from a confederation. 

Another essential element in the creation and operation 

of a federation, and thus a determining factor in the 

positioning of a state on the federal spectrum is the 

citizens' mental attitude. The people must not only "desire 

union, and not desire unity." (Dicey, 1939, p. 141), they 

must also have a mental attitude accepting of the 

complexity and legalism which is inevitable in a federal 

organization. 

A final significant point with respect to the operation 

of a federal system is the question of sovereignty. 

Although the traditional Diceyian view is that sovereignty 

is absolute and indivisible, the divided nature of power in 

a federal state makes this difficult if not impossible to 

apply. In- the United States the problem is solved by the 

argument, on Hobbesian lines, that sovereignty lies with 
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the people who may choose to delegate some of this 

authority to representatives who rule in their name. 

Another possible way to cope with this dilemma is to argue 

that the traditional doctrine of sovereignty is no longer 

relevant in the modern, interdependent world. This view 

appears to be supported by the example of the European, 

Community where court cases and legislation have made 

Community law directly applicable in the member states, 

meaning that the supposedly sovereign states can be

restricted from acting in a way that reflects their 

sovereign status. 
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rn'all it seems that a complex set of factors must be 

considered in order to determine the position a state will 

have on a federal spectrum. With respect to this study, it. 

remains to be seen where the European Community lies on the 

spectrum at present. What is more, the question of the 

extent to which the Treaty on European Union will move the 

Community along the spectrum and in which direction any 

move will be, is still unanswered. 
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In 1945 Europe was, in the words of Winston Churchill, 

''a chainel~house, a rubble heap, a breeding ground for 

pestilence. and war." (Morgan, 1972, p. 1). However, from 

the destrµction and violence created by the Second World 

War emerged the highly integrated organization we now know 

as the European Community. The process by which this change 

has occurred is instructive in suggesting the ways ·,in which 

change and integration will proceed in Europe in the 

future. The European Community has developed from the 

rubble of the Second World War through a series of 

institutional and political steps. Analysis of these steps 

can be seen as helping to show how Europe has reached its 

present position. 

A number of criteria have been discovered which help to 

determine which point on a spectrum ranging from the 

perfect federation to complete· disunity a particular state 

or organization lies. These include such things as foreign 

policy competence and a psychological commitment to the 

idea of unity. It seems that these criteria can be applied 

to the European Community in its formative stages and the 

extent to which the Community is federal or 

intergovernmental assessed comparatively over the years. 

This analysis will provide a background to the 

investigation of the Community as it exists today, thereby 
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clarifying some of the procedures and traditions of the 

Community. It will also give some indication as to the ways 

in which integration may be expected to proceed in the 

future.· 

Origins 

The origins of the European Community can be seen most 

clearly in the calls for unity which arose out of the 

destruction left in Europe after the Second World War. 

There are however much older precedents for the unification 

of Europe. one can look to the Roman Empire in 

pre-Christian times to the Carolingian Holy Roman Empire in 

the medieval period. On a more modern scale the Napoleonic 

Empire of the nineteenth century can be seen as a precursor 

to ideas of European unity, while the European States 

System which followed the Napoleonic wars can be seen as a 

European intergovernmental organization on similar lines to 

that which was created in the early years of the European 

Council and European Political Cooperation. 

In the period between the two. world wars there were 

calls for European unity. For example Austrian Count 

Coudenhouve-Kalergi began his 'Pan-Europa' movement. At 

the same time French Foreign Minister Astride Briand and 

German Foreign Minister Gustav Stresemann both called for a 

more unified Europe. Although the ends the two wished to 

achieve were in conflict, the two were in agreement as to 

the desirability of a more unified Europe {Morgan, 1972, p. 

77) . 
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Betw~en 1940 and 1949 Europe was again unified as it 

had bee~_,in the nineteenth century - by force. Although it 

seems untikely that Hitler's achievements would be lauded 

by proponents of European integration, the Nazi occupation 

of Europe gave rise to a number pf resistance movements 

througho~t Europe which were significant in the creation of 

European organizations after the war. For example in July 

1944, while the war still continued, a conference of 

European resistance groups announced that "This anarchy can 

only be solved by the creation of a federal union among the 

European Peoples." These federalist ideas continued after 

the War and in March 1945 the First European Federalist 

congress-was held. From this organization emerged, in 

Montreaux in 1947, the European Union of Federalists 

(Morgan, 1972, p. 78). 

One of the leaders of the European resistance who was 

involved with the federalist movement was one Alterio 

Spinelli. Spinelli was to play ·a significant part in the 

future of the European Community, both as a Commissioner 

and as a Member of the European Parliament. 

European integration was seen by many as a way to 

prevent any more of the wars which had proven so 

destructive in Europe over the previous thirty years. In 

particular it was seen as desirable to prevent conflict 

between the two most important states on the European 
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continent - France and Germany. As Churchill put it in 

Zurich in September 1946 "The first step in the recreation 

of the European family must be the creation of a 

partnership between France and Germany. In this way only 

can France recover the moral leadership of Europe. There 

can be no revival of Europe without a spiritually great
1 

France and a spiritually great Germany ... In all this 

urgent work, France and Germany must take the lead 

together.'' (Williams, A. 1991, p. 18). It should be·noted 

that Churchill saw Great Britain as separate from the 

issues of continental Europe. This is an attitude which is 

significant in many of the future developments within the 

sphere of European integration. 

A further significant factor in the creation of 

movements towards European integration in the immediate 

post-war period was the massive injection of capital from 

the United States under the Truman Doctrine of March 1947 

and the Marshall Plan of June 1947. 

Europe was economically as well as physically destroyed 

'by the Second World War. Railways were disrupted, 60 

percent of merchant shipping destroyed, research and 

development in non-military areas had been ignored and the 

20 million Europeans who were killed left a major shortage 

of skilled labour, not to mention the emotional hardship it 

created. On top of this the Cold War and division of 

Europe which occurred after the war caused more economic 

disruption. Many companies, particularly those in what had 



been Germa-ry were split in two as "the iron curtain" 

descended across the continent. The collapse of European 
I < •i i. 

colonial•empires in the post war period caused further 
. i ·' l.' 

economic'disruption and hardship (Williams, A. 1991, pp. 
I 

14-16) . 

This position was turned around to a large extent 
. , r .. 
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through American aid. Under the Marshall Plan $13 billion 
I . 

us in grants and soft loans was injected into Europe. In 
i'. ;; 

the short.term this money paid for essential raw materials 
i'( 1' 

and technology, while in the longer term it encouraged the 

acceptance of trade liberalization and multilateral trade 

payments (Williams, A. 1991, p. 18). This money was 

administered by one of the first European organizations, 

The Organization for European Economic Cooperation (OEEC). 

The OEEC was clearly an intergovernmental organization on 

the lines set out in the previous chapter as no 

decision-making powers were granted to a central 

institution. This demonstrates a common theme in the 

creation of the European Community. States are often 

reluctant to confer authority to institutions with 

'significant powers. Thus many of the important gains in 

the influence of European Institutions have come through 

institutions which have little power at their creation. 

This theme was continued in 1948 with the creation of 

two more intergovernmental style institutions. On April 4 

the North Atlantic Treaty Organization (NATO) was 

established involving many European countries as well as 

the United states. NATO established a system of common 
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defence for its members if attacked. A month later on 5 

May the Council of Europe was established. This was 

another intergovernmental body which established a process 

of consuitation at the Ministerial and Parliamentary level 

on security matters (Morgan, 1972, pp. 79-85). Thus some of 

the early attempts at European unity can be seen to be 

contrary to the ideals of the groups which had met in 

Geneva and Montreaux at the end of the war. The new groups 

promoted intergovernmentalism and the continuation of the 

nation state rather than the creation of a federal Europe. 

The next development in the move towards European unity was 

an attempt to change this situation. 
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The European Steel and Coal Community 

Europe's response to this apparent lack of unity was 

the Schuman Plan of 1950. Robert Schuman was the French 

Minister'of 1 Foreign Affairs in 1950. On 9 May of that year 

he put forward a proposal for a European Coal and Steel 

Community (ECSC). Although it is known as the Schuman Plan 

and was presented by Schuman, its principal author was Jean 

Monnet, a.~ureaucrat and the head of the French 

Government's Commission for Economic Planning. The French 

wished to ensure that German economic and political 

strength could never again dominate Europe. In contrast the 

Germans wished to increase their international influence 

and fre~- themselves from some of the shackles imposed on 

them at the end of the war. This conflict was particularly 

evident with respect to the industrial Ruhr area, which was 

controlled by the International Ruhr Authority established 

in April 1949, and the Saarland. The Saar was a German 

speaking area with rich coal reserves. Although it was 

nominally independent from France, economic union was 

maintained and the Saar government installed in power by 

' the French was "no more than a pawn in French hands. 11 

(Morgan, 1972, p. 86). Steel and coal were, in the 1950s, 

the necessary resources for waging war. The discord over 

the Ruhr and the Saar was seen by Monnet and many other 

European leaders as reminders of the conflicts of the 1920s 

and 1930s which led to the Second World War. A simple 

solution was to remove the source of conflict and place the 

coal and steel industries of France, Germany and any other 
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European countries who wished to join, under the control of 

a Common European authority. This was the basis of the ECSC 

as Schuman explained in his press conference at the Quai 

d'Orsay on 9 May 1950: "The pooling of coal and steel 

production will immediately provide for the establishment 

of common bases for economic development as a first step in 

the federation of Europe, and will change the destinies of 

those regions which have long been devoted to the 

manufacture of munitions of war, of which they have been 

the most constant victims." (Morgan, 1972, p. 87). 

The institutions of the new Community were to be 

fundamentally different from those of the OEEC or the 

Council ''of Europe. As the Schuman Plan put it, "the common 

High Authority entrusted with the working of the whole 

system will be composed of independent persons designated 

by governments on a basis of parity ... Its decisions will 

have force of law in France, in Germany and in the other 

member countries ... " (Morgan, 1972, p. 87). The Treaty 

which emerged from the Schuman Plan was signed on 18 April 

1951. In addition to the Germans and the French, the 

'Italians, Belgians, Dutch and Luxembourgers had decided to 

join. After three weeks of negotiations the British 

government had decided that it did not wish to accept the 

commitment to a supranational entity, while the Six were 

determined that their new creation must be based on this 

principle. The British government's recent nationalisation 
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of coal mines - mines which produced more than those of all 

Western Europe put together, was another factor in the 

British unw'illingness to join the Community (Morgan, 1972, 

p. 87). 

The High Authority is obviously the most significant 

institution in the ECSC, however other institutions als~ 

had significant roles. Article 7 (ECSC), as well as 

establishing the High Authority, establishes a "Common 

Assembly"·~ a "Special Council of Ministers" and a "Court of 

Justice" (European Community, 1987, p. 35). These 

institutions, in various forms, can be seen to exist 

through all the stages of the Community's development until 

the present day. On a less practical level, the ECSC 

established some of the theoretical bases on which the 

Community was to work in the years that followed. In 

particular the ECSC established the idea of cooperation 

between the nations of Europe as a way for problems to be 

solved in a mutually beneficial ·way. The actual document 

of the Schuman Plan demonstrates this principle of 

integration. As one of Monnet's collaborators points out, 

"the document signed was printed in French by the National 

Printing Office, in German ink on Dutch vellum; the 

parchment of the cover came from Belgium, the ribbon from 

Italy and the glue from Luxembourg." (Morgan, 1972, p. 

13 3) • 

The High Authority was empowered to remove all tariffs 

and other barriers on the movement of coal and steel within 

the Community - creating one international market in these 
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areas (Morgan, 1972, p. 134). Thus the ECSC has a great 

deal of power over a small area. This demonstrates another 

of the ideals of the European Community which was to 

reappear throughout the history of the Community -sectoral 

integration. The framers of the ECSC treaty believed that 

the best way to integrate Europe was in stages. This is 

shown in the preamble to the Paris Treaty which says that 

the Leaders of the Six recognize "that Europe can be built 

only through practical achievements which will first of all 

create real solidarity, and through the establishment of 
.. 

common bases for economic development ... 11 (European 

Community, 1987, p. 25). Coal and steel were the first 

areas where integration was to occur, the sectors envisaged 

for the next step included agriculture and transport, 

however an unforeseen turn of events meant that the next 

testing ground for integration was defence (Morgan, 1972, 

p. 135). 

In June 1950, while discussions of the Schuman Plan 

were still in progress, the Korean war broke out. This 

made defence a significant consideration for Europe. In 

October 1950 the Pleven Plan was unveiled. This was a 

French proposal to solve the problem of fitting Germany 

into a Western alliance as a response to US pressure 

resulting from perceived Soviet intentions in Europe. The 

Pleven Plan would have created a European Defence Community 

(EDC), with institutions operating on a similar basis to 

those of the ECSC, that is; the control of military force 

by any one state creates conflict so control is transferred 



to a joint authority. There were a number of problems with 

the proposal and the EDC Treaty failed to receive the 

necessary ratification from the French Parliament (Morgan, 

1972, pp. 135-140). This failure exemplifies the nature of 

the integrative movement in Europe in the 1950s. States 

were prepared to surrender decision-making power to a 

supranational authority in areas not seen as significant to 

national sovereignty, such as coal and steel production or 

perhaps agriculture and transport, but not on significant 

areas such as defence. 

This raises the question of the extent to'which the 

Community was federal or potentially federal in its early 

years. Although the High Authority of the Community has 

the powers necessary in a federal system, that is it is 

able to make binding law in the member states, the scope of 

this power is not sufficiently broad to allow the Community 

to be described as federal. This is an obvious conclusion, 

it would be irrational to describe the Europe under the 

ECSC as a federation. However, it does raise the question 

as to the extent to which the ECSC ailows for a European 

federation to occur in the future. 'It seems that the 

supranational system of the ECSC, if transferred to enough 
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policy sectors could go a long way towards the creation 

of a European Federation. On the other hand, the failure 

of the EDC indicates that European States were not prepared 

to sacrifice their own sovereignty on significant areas. As 

a single foreign policy has been determined as one of the 

significant factors in the definition of a federal state 

this unwillingness can be seen as significant in the 

positioning of Europe in the 1950s on a federal spectrum. 

' 
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The Treaty of Rome 

The next stage in the process of European integration 

occurred in 1955. At a conference in June of that year in 

Messina calls were made for "a new stage in European 

Integration based on economic unity". This conference set 

up a committee which met at Chateau de Val Duchesse near 

Brussels from July 1955 until March 1956 under the 

leadership of Paul-Henri Spaak. The recommendations from 

this committee were to lead directly to the creation of the 

European Economic Community (EEC) and the European Atomic 

Energy Authority (Euratom) in 1957 (Morgan, 1~72, pp. 

142-144) . 

The European Economic Community Treaty which was signed 

in Rome on 25 March 1957 is seen as the founding document 

of today's European Community. The treaty dealt with the 

economic integration of Europe and the creation of a 

European Common Market. At the time, however, Euratom was 

seen as more important. In the same way that coal was seen 

as a significant fuel in the immediate post war years, 

Europeans saw the newly developed atomic energy as a source 

of power which would speedily provide a cheap supplement to 

existing energy sources. The primacy of Euratom can be 

illustrated by the fact that French officials being sent to 

the EEC received the apologies of their superiors for the 

fact that they were being sent to the "unimportant" common 

market rather than the "significant" Atomic Energy 

Authority (Morgan, 1972, p. 145). 1 The EEC' has, over time, 

come to be the more significant of the two treaties signed 
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in Rome on that day and it is on the EEC treaty that this 

survey will focus. Jean Monnet was, as in the case of the 

ECSC, heavily involved in the formation of the EEC. The 

Community', as it was initially envisaged, was to be founded 

on a similar basis to the ECSC, that is with a powerful 

central authority. The Commission of the EEC was to have 

similar powers to those of the High Authority of the ECSC. 

However, in the negotiations which led to the signing of 

the Treaty of Rome, this proposal was watered down and real 

power was given to the member states through the Council of 

Ministers (Monnet, 1978, pp. 332-333). None the less the 

supranational idea remained and the EEC represented another 

move away· from the intergovernmentalism of the OEEC and the 

Council of Europe. 

In practical terms, the EEC Treaty, as signed in 1957, 

is made up of 248 Articles. Most of these serve to remove 

barriers to European interaction on an economic level, and 

through a process of negative integration, create a 

European common market. Thus Article 9 establishes a 

customs union and prohibits, between member states "customs 

~uties on importation and exportation and all charges with 

equivalent effect" it also sets up a common customs tariff 

for third countries (European Communities, 1987, p. 223). 

In a similar vein, Title 3 establishes the principle of 

"Free movement of persons and capital" throughout the 

Community (European Communities, 1987, p. 263). With 

respect to positive integration, that is the actual 

imposition of measures which will bring about closer 
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cooperation in Europe, the Treaty is much less precise. The 

member states were concerned to ensure the well being of 

their peasant based agricultural sectors and thus Title 2 

of the Treaty sets out, in some detail, procedures for the 

integration of the agriculture sector (European 

Communities, 1987, p. 251). Agriculture is an area of 

significance to the economy of Europe, it has however 

little significance to ideas of national sovereignty and 

the nation state. As such it can be seen as a 'safe'-area 

for further use of the principle of sectoral integration. 

other aspects of positive integration such as the 

development of common European policies for industry and 

technology, or the harmonisation of legal and tax systems 

were left vague. For example Article 220 states merely 

that "Member States shall, in so far as is necessary, 

engage in negotiations with each other with a view to 

ensuring for the best benefit of their nationals the 

elimination of double taxation within the Community ... " 

All the member states had interests which were specifically 

addressed by the Treaty. For example the peasants of 

~ermany and France were helped by the agricultural policy, 

former colonial empires such as those of Germany and 

Belgium as well as French Algeria, were also given 

consideration. Thus it seems that in many ways the member 

states of the Community used the supranational organization 

to achieve goals which were specifically national. 
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Institutions 

As was noted earlier, the national bias to the EEC Treaty 

extended to the institutions of the new Community. Article 

4 EEC establishes four institutions for the Community - an 

Assembly, a Council, a Commission and a Court of Justice. 

It was recognised that there was no necessity for there to 

be two deliberative Assemblies or two Courts in the new 

Communities. As a consequence another Treaty was signed on 

25 March which stated that the powers and jurisdictions 

given to the Assembly by the EEC and Euratom treaties 

should be exercised by a single Assembly and that this 

Assembly should take the place of the ECSC Assembly 

(Convention on Certain Institutions Common to the European 

Communities Articles 1 and 2; European Communities, 1987, 

p. 813). Thus the single Assembly was to exercise 

"advisory and supervisory powers" in the Communities 

(Article 137 EEC). The Assembly had little legislative 

power and was limited largely to'discussion and 

deliberation of policy. The right to agree to the raising 

of money, which is one of the traditional roles of a 

Parliament in a democracy, was also absent from the 

European Assembly (Williams, s. 1990, p. 304). Some power 

is gained through Article 203 EEC which gives the Assembly 

the power to reject the Community budget if it sees fit. 

Similar provisions can be seen with respect to the Court of 

Justice under Articles 3 and 4 of the 1957 Convention 

(European Communities, 1987, p. 814). The single Court is 

empowered to ensure that "in the interpretation and 
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application of [the treaties] the law is observed." 

(Article 164 EEC}. It is only with respect to the Council 

and Commission (High Authority) of the two Communities that 

any significant divergence can be determined. 

Commissioners and members of the High Authority are 

appointed by the Member States and are expected to be 

independent in the performance of their duties - "The 

members of the Commission shall perform their duties in the 

general interest of the Community with complete 

independence." Commissioners are not to seek or accept 

advice from "any Government or other body" and must swear 

an oath'to this effect when taking office (Article 157 

EEC}. This would appear to make the Commission a 

supranational institution par excellence in that it must 

act in the interests of the central body rather than the 

constituent body. This is the case in the ECSC. The High 

Authority is the supreme law making authority with the 

national based Council acting largely in an advisory 

capacity. In the EEC, on the other hand, the Council of 

'Ministers, which is made up of ministers from the Member 

States, has a significant decision-making function. 

Article 145 EEC states that the Council shall "dispose 

of a power of decision". The Commission, on the other 

hand, is empowered to ensure the application of the 

provisions of the Treaty, formulate recommendations or 

opinions on matters relevant to the Treaty and to dispose 

of some powers of decision." (Article 155 EEC} Thus, in 

contradistinction to the situation in tne ECSC, in the EEC 
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body than the Commission. 
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This conclusion is significant to the question of the 

extent to which Europe under the Treaty of Rome was federal 

or intergovernmental. This question must be answered in 

that the status of the Treaty of Rome, as the Community',s 

founding document is instructive in demonstrating how 

Europe has reached its current position. The lack of power 

of the institutions which are European, rather than 

nationally, based namely the Assembly and the Commission, 

is obviously significant in that it enhances the power of 

the Member state governments and thereby promotes 

intergovernmental processes. This tendency is enhanced by 

the complex system of weighted voting in the Council 

(Article 148 EEC) and the frequent use of unanimity which 

ensures that Member States do not have to fear being 

outvoted on issues of importance to them and often have a 

virtual veto power (Morgan, 1972, p. 148). 

It would, however, be incorrect to assume that because 

of these factors the European Community in 1957 was little 

'more than another intergovernmental organization. Although 

the Commission's powers were limited, it did have the 

important power of initiative. (Article 155 EEC). 

Moreover, Article 149 EEC states that "Where ... the 

Council acts on a proposal from the Commission unanimity 

shall be required for an act constituting an amendment to 

that proposal." As unanimity is difficult to achieve in a 

collective body such as the Council, such a provision 
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enhances the Commission's ability to have its views 

expressed in legislation (Noel, 1982, p. 17). It must be 

stressed, of course, that the Council can still override 

the Commission and does have the final word in the 

legislative process. A further factor in the determination 

of the status of the European Economic Community can be, 

found in Article 8 of the Treaty. This Article states that 

"The common market shall be progressively established over 

a period of twelve years'' During this period changes are to 

be made in the functioning of the Community and at the 

conclusion of the twelve years decisions on ~any areas are 

to be made using majority votes, rather than unanimity 

which wiil be employed in the transitional years. Thus the 

Community can be seen to have the potential to move to a 

mode of operation where there is less scope for individual 

member states to influence decision-making at the expense 

of the Community as a whole. Further factors can be seen 

which further influence the extent to which the EEC can be 

seen as a supranational body. Article 210 EEC states that 

"The Community shall have legal personality". An ability 

·to act independently in international affairs has been seen 

as a significant factor in determining the extent to which 

a state can be seen as a federation. Although legal 

personality does not in itself signify an ability to act on 

the international stage, it is a necessary prerequisite for 

such action. 
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Finally, a psychological dimension has been determined 

as one of the necessary prerequisites for a federal 

organization. In 1958 surveys showed that 75 percent of 

Germans, 60 percent of Italians and 55 percent of the 

French were in favour of the efforts being made to unify. 

Western Europe (Inglehart and Reif, 1991, p. 3). Although 

this is by no means proof of a desire on the part of 

Europeans in the 1950s to form a European federation,· it 

does give some indication of the prevalent mood with 

respect to European integration. 

It seems, then, that although the European Community 

was barely more than an intergovernmental organization in 

the late 1950s. The potential existed, in a number of 

areas, for the Community to move to a much more highly 

integrated federal type of structure. This view is 

reinforced by the preamble to the Treaty of Rome which sets 

out the goal of the leaders of Europe "to lay the 

foundations of an ever closer Union in Europe". 
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The Luxembourg Crisis 

Speedy moves towards closer integration, however, were not 

compatible with the aims of the Member States in practice, 

as the next significant episode in the development of 

European integration was to show. Integration proceeded as 

planned through the 1950's and into the 1960's. By 1958 

the Six had agreed on a joint system of social security for 

migrant workers. In 1960 the European Social Fund was 

established with an annual budget of $30 million, by., 

October 1961 the Community had adopted the principle of the 

complex system allowing any Community citizen or firm to do 

business, exercise a profession or supply services 

throughout the area and on 14 January 1962, after an all 

night sitting of the Council of Ministers, the first 

agreement on the Common Agricultural Policy {CAP), which 

was to have a significant impact on the Community in later 

years, was reached. These were just a few of the many 

achievements made in the early years of the Community 

(Morgan, 1972, pp. 197-198). 

After 1962 the situation began to change and the move 

'towards integration was slowed. In this year proposals for 

more integration were made under what was known as the 

Fouchet Plan. The Fouchet Plan proposed regular meetings of 

the heads of state of the Six, the establishment of a 

permanent intergovernmental secretariat and four permanent 

intergovernmental committees on foreign policy, defence, 

economics and cultural affairs and the creation of a new 

European Assembly with members appointed by national 
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parliaments. 
. 1-

This, ~l~n was rejec~ed in the,spring of 1962 

but,reappe~red in the Franco-German treaty signed in 
' ' ' 

January 19~3 (Morga,n_t1~ 111972, p. 200 1),. Had the Foµchet Plan 

beep insfituted it w9~ld have increased.the scope of 

European i,ptegration,'. ,most signifi1pantly into the areas of 

foreign a~fairs and ~ifence. rhe,intergovernmental nature 

of the plan would, however, have changed the focus away 
1 :1 ' i 1 .1 ' :, ' '· 

from the ~upranational emphasis seep in the ECSC and the 
, : I 

early EEC. 

This intergovernmental tendency continued through 1962 

and into 1963. In 1961 the United Kingdom, ~long with 

several other European states, applied to join the 

Community and negotiations were begun. On 14 January 1963 

these negotiations broke down because of French 

intransigence. General de Gaulle, President of the French 

Republic, stated at a press conference, that "France doubts 

the political will of the United Kingdom to join the 

community". on 18 January negotiations with all the 

applicant countries - Denmark, Ireland, Norway and the 

United Kingdom - were suspended (European Communities, 

···1987a, p. 26). 

This process, whereby member states were able to 

influence decision-making to their own ends, at the expense 

of the Community interest, continued through 1963 and 1964 

and decisions were made by a bargaining process which 

became known as "synchronization" (Morgan, 1972, p. 205). 

The intergovernmental tendency extended even into one of 

the potentially more supranational European institutions, 

I" 
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namely the European Assembly. In March 1965 the French 

Gaullist party was allowed to sit as a party group in its 

own right, even though it was technically too small for 

this status (Morgan, 1972, p. 206). This demonstrated the 

important role that nation states were playing in the 

Community. 

At the end of June 1965 the contradiction between 

Europe's supranational base and the intergovernmental 

leanings of the member states collided- with dramatic 

effects. 

Under the Treaty of Rome majority voting in the Council 

of Ministers was to have been introduced in 1965 (Article 8 

EEC). This was a cause of contention as Member States and 

France in particular, saw it as a potential limitation on 

their power to make decisions. This reduction in control 

was further emphasised by some of the provisions of the 

Common Agricultural Policy. The abolition of internal 

tariffs and the imposition of a single external tariff 

under the auspices of the CAP raised the problem of where 

the returns should go. It is clearly illogical for the 

'Dutch government, for example, to receive the returns from 

tariffs for goods imported into Europe, merely because the 

goods came in through the port of Rotterdam. The logical 

solution was for tariffs to be paid to a central authority 

and to be direct Community revenue - which is, of course, 

outside national control. On 1 April 1965 it was proposed 

that control over such revenues should go to the European 

Assembly. This would naturally require some amendment to 
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the original treaty and a conseq9ent loss of power to 

national governments. 1 

This move was oppo~~d by the French Government and 

am at the c.ouncil meetiing of 30 June, before agreement 

at 2 

had 

been reached, the French Minister of Foreign Affairs, Couve 
I , • • 

de Murville, brought; t.rt meeting.to a close. Although he 

was within ~is powers 1 ~s chairmaD to make this move, it 
. I 

went against a convention that agreement should be reached 

before meetings are closed. A week later on 6 July the 

French permanent representative to the European Community 

was recalled to Paris {Holt, 1973, pp. 66-69). For the next 

six months France did not attend any meetings of the 

Council 'of Ministers. The other institutions of the 

Community were able to continue functioning in some ways 

and France did send representatives to technical committees 

such as the management committees for various agriculture 

product groups. Not to attend these committees could mean 

that decisions contrary to the interests of France could be 

taken (Holt, 1973, pp. 69-70). 

In January 1966 the French Government agreed to meet 

'with the rest of the Six at Luxembourg. The French 

grievances were twofold: firstly, there was an 

unwillingness to accept the transition to majority voting 

in the Council, and secondly, France believed that the 

Commission had abused its position and acted improperly in 

the preceding years. Although the Community was able to 

j,, 
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function after the signing of what has become known as the 

'Luxembourg Compromise' in 1966, what was achieved was less 

of a solution and more of an "agreement to disagree" (Holt, 

1973, p.'70). 

The compromise stated that "Where, in the case of 

decisions which may be taken by majority vote on a proposal 

of the Commission, very important interests of one or more 

partners are at stake, the Members of the Council will 

endeavour, within a reasonable period of time, to reach 

solutions which can b~ adopted by all the members of the 

Council while respecting their mutual interests and those 

of the Community in accordance with Article 3 of the 

Treaty." Furthermore, the second section states that "the 

French delegation considers that where very important 

interests are at stake the discussion must be continued 

until unanimous agreement is reached." (EEC Bulletin, 

3/1966. p. 9). This agreement clearly increases the power 

of individual member states to influence the 

decision-making process as it effectively extends 

· indefinitely the use of unanimity, thereby giving any state 

that chooses to use it a power of veto over Community 

legislation. 

In an attitudinal way too, the power of the Member 

States was enhanced by the Luxembourg compromise. One of 

the French government's complaints against the behaviour of 

the Commission concerned the Commission's use of diplomatic 

procedures normally reserved for states. The so-called 
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"Striped P~nts" clause,, condemned Commission President 

Hallstein for his us~:Pf formal diplomatic procedures when 

receiying representat~ves from other countries (Hoit, 1973, 

p. 71). The removal of: these procedures, although 

functionally insignifipant, was to,reduce the status of the 

Commission in the eyes of the rest of the world and 

therefore reduce its authority as an actor in the 

international system. 

In all the crisis of 1965 and the subsequent 

negotiations to try and resolve the crisis had a 

significant effect on the positioning of th~ Community on a 

federal spectrum. The continuation of the principle of 

unanimity in decision-making combined with the perceived 

reduction in the authority of the Commission can be seen to 

have had a profound effect on the Community. Majority 

decisions were confined to budgetary and administrative 

matters, (Noel, 1988, p. 26) while in other areas, 

decisions were made only by exhaustive attempts to reach 

consensus, a process which often led to the striking of 

political deals between member governments (Williams, s. 

··1990, p. 300). These changes turned the Community into "a 

strange hybrid" namely an organization with its normative 

law supranational and its decision-making processes 

intergovernmental (Williams, s. 1990, p. 300). 
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The Merger of the Executives 

In 1967 the executives of the three Communities - The ECSC, 

the EEC and Euratom, were merged, by The Treaty 

Establishing a Single Council and a Single Commission of 

the European Communities which has become known as the 

Merger Treaty. As has already been mentioned, the European 

Assembly and the Court of Justice had been merged by a 

treaty passed in 1957. The merger of the executives 

permitted the pooling of responsibilities in a single body 

and allowed for the extension of Community policy into 

areas which crossed the boundaries between the Communities, 

such as energy, research and technology (Noel, 1988, p. 

20). This move can be seen as a significant factor in the 

development of the Community as it enhances the power of 

the Community and therefore makes it a more significant 

actor on the European stage. on the other hand, the merger 

of the executives removed the most significant 

supranational element from the Communities - the ECSC High 

Authority. 



The European Council and European Political Cooperation 
,i/,1 

Another significant factor in the development of the 
'· 1 ' ' 

process of European i9tegration, a factor which can, in 

some wayi be seen to stem from the intergovernmentalism 
·: t I 

created by the Luxembourg compromise, is the rise in 

importance of the European Council and the consequent 

development of Euro~ean foreign policy. 
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In the 1970s there was a lack of direction in the 

Community. The tariff reductions and other treaty 

provisions creating 'negative' integration had largely been 

met. Further advance would require the establishment of 

new, coordinated Community policies. The Commission's 

supranational authority had suffered as a result of the 

Luxembourg Compromise. Furthermore the Council of 

Ministers had become so pre-occupied with unblocking 

decision-making that it could no longer cope with its 

function of policy coordination (Bulmer, 1985, p. 93). 

Consequently, there was no body in the Community capable of 

providing the necessary impetus to change. This gap was 

filled by the creation of the European Council. The 

·council was created at the Paris Summit of 1974 when 

periodic meetings of European Heads of state or Heads of 

Government were formalized into a system of European 

Summits. 

Summit meetings had been held in the 1960s but had been 

of little significance. The Paris and Bonn Summits of 1961 

discussed the ill fated Fouchet proposals while the Rome 

Summit of 1967 merely marked the tenth anniversary of the 
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Treaty of Rome (Bulmer, 1985, p. 90). The Hague summit of 

1969 opened a new era. At this meeting the idea of 

co-operation on foreign affairs was formulated, as were the 

ideas of'Economic and Monetary Union and further 

enlargement of the Community. More specifically, with the 

Davignon Report of 1970, which resulted from the Hague 

summit, the Member States adopted the principle of periodic 

meetings of Foreign Ministers and heads of Foreign Ministry 

political departmentsjwith the aim of harmonizing Member 

State's foreign policy opinions and activities. This 

policy became known as European Political cooperation or 

EPC (European Communities, 1987a, p. 38). These 

developments demonstrated a new desire for change in the 

community (Bulmer, 1991, p. 90). This desire for change 

continued into the 1970s and in 1974 it was decided that 

summit meetings would be held triennially, and that The 

Heads of State or Government would meet as the European 

Council and debate not only European Affairs but also 

important questions of foreign policy, that is, EPC 

{European Communities, 1987a, p. 51). The Council is 

~currently made up of the President of France, the heads of 

Government of the Member States, the President of the 

Commission and one of the Commission Vice Presidents 

{Bulmer and Wessels, 1987, p. 11). It should be noted that 

the Council was, until 1986 and the passage of the SEA, a 

body which existed outside of the Community's formal 

institutional structure. Although EPC is one of its primary 

functions, the European Council does have other roles, 
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!' I 

particularly with respect to the control of the progress of 

the Community (Bulme~, 1985, p. 93), as the Council's 
r•, 

importance in the enactment of the SEA was to show. Along 

with European problems, the council deals with national 

economic problems and security matters. If the EC framework 

is seen as the most appropriate framework it is used, if 

not it is ignored (Bulmer and Wessels, 1987, p. 47). The 

increased role of European leaders in the European 

decision-making process had significant implications ·for 

the nature of the Community as a whole. The increasing 

power of the European Council has clearly increased the 

scope of the Community's actions and provided an 

institution which can coordinate the progress of the 

Community, thereby facilitating the process of integration. 

On the other hand the members of the European Council, 

with the exception of the commission President, as leaders 

of the Member States are likely to be disinclined to act in 

a way that is in the interests of Europe as a whole rather 

than of their own particular state. On this basis the 

European Council can be seen to act in a similar way to the 

'council of Ministers and move the Community towards an 

intergovernmental, as opposed to a federal or even 

supranational base. This factor is enhanced by the 

European Council's operation outside the normal Community 

system. 
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The Single European Act 

on 7 February 1986 in Luxembourg and 28 February at the 

Hague, the Single European Act was signed. This marked the 

most significant change in the development of European 

integration since 1957. The steps leading up to this 

important development had, however, taken a considerable 

period of time. Article 138 of the Treaty of Rome states 

that ''The Assembly shall draw up proposals for elections by 

direct universal suffrage in accordance with a uniform 

procedure in all Member States.'' This provision was 

largely ignored until December 1975 when the Rome Summit of 

the European Council agreed to allow elections to occur. In 

June 1979 the first direct elections to the European 

Parliament took place. Despite the provisions of Article 

138 the elections were conducted in each country on the 

basis of the differing national electoral systems, thus 

there was a significant divergence in procedure between the 

United Kingdom, which had joined the Community in 1973 and 

used a simple plurality system and the rest of Europe which 

'used varying types of proportional representation (European 

Communities, 1987a, p. 59). 

On the basis of the legitimacy gained by direct 

election the European Assembly, or European Parliament, as 

it chose to call itself, took it upon itself to organize a 

revision of the Community's procedures and operations. Thus 

in 1981 the ad hoc Committee on institutional affairs was 

established under the leadership of Alterio Spinelli, who 

it will be remembered played a significant role in the 
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federalist movement during World War Two. In this Committee 

Spinelli argued that a~though the institutions of the 

Community w~re adequate:!, in the 1950s and 1960s, they could 

not cope 'with the complex and varied problems of the 1970s 

.and 1980s. "For this reason" Spinelli stated on 6 July 

1982 "we have a Commission which promises great programmes 

and then does not even dare to elaborate them because it 

fears they will not be approved; we have a European Council 

which outlines great objectives and then allows the 

Councils of Ministers, prisoners all of ten different 

national ways of thinking, to obscure these objectives and 

let them melt away; we have a Parliament which solemnly 

approves great resolutions ... but must then resign itself 

to having its resolutions ignored and never put into 

effect." (Spinelli, 1988, p. 16). On 14 February 1984 the 

Parliament adopted a draft treaty which addressed some of 

these issues. In June of the same year, at the European 

Council's Fontainebleau summit, a committee was established 

under Senator Dooge of Ireland to discuss the Parliament's 

proposals. This Committee reported back in December 1984 

'but the December Council postponed consideration of the 

report, consideration was postponed again in March 1985. At 

the Milan Council of June 1985 an intergovernmental 

Conference was set up to discuss the issue and by 17 

December 1985 the text which was to become the Single 

European Act was finalized (Spinelli, 1988, pp. 25-40). 
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The Single European Act (SEA) is essentially an 

amendment to the Treaty of Rome. It alters the way in 

which the Community operates in a number of ways. Some of 

the most significant changes are found in Articles 6 and 7 

(SEA). These articles officially change the name of the 

European Assembly to the European Parliament and create 

what is known as the cooperation procedure. This is an 

amendment to the legislative process allowing the 

Parliament to have some influence in the making of 

Community laws. The cooperation procedure gives the 

Parliament the power to endorse, reject or amend Council 

legislation. If they choose to reject a bill, Council must 

be unanimous if it is to become law. When the Parliament 

proposes amendments these can be overriden by the Council 

using a qualified majority. Thus the Council remains the 

driving force behind legislation and the final arbiter. 

It must also be pointed out that the cooperation 

procedure is only applicable to ten articles in the treaty 

(Articles?, 49, 54(2), 56(2), 57, lOOa, lOOb, 118, 130e 

and 130q(2) EEC; Article 6 SEA) which deal with a limited 

·number of policy areas, having little significant effect on 

the sovereignty of the Member States. Many of the Articles 

under the cooperation procedure deal with the creation of a 

single market - which is another of the provisions of the 

SEA (Noel, 1988, pp. 35-36). It is, however, a significant 

increase on the power that had previously been held by the 

European Parliament. 



Article 8 (SEA) amends Article 237 of the EEC Treaty 
I 

and gives the Parliament the right to assent to new 

applications to join the Community. This can be seen to 
' I 
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give the 'Parliament significant powers, if used judiciously 

it could give the EP considerable leverage over the other 

institutions. If it so chose, the parliament could mak~ 

any enlargement of the Community conditional on the 

enactment of measures it saw as desirable, thus the 

European Council and the other Community institutions would 

be forced to meet the EP's requests if they wished the 

Community to grow and other agendas to be met. Similar 

provisions can be found with respect to association 

agreements with third countries under Article 9 of the SEA. 

In the case of the adoption of such an agreement with 

Israel, for example, the Parliament showed that it can and 

will use these powers (Wessels, 1991, p. 155). 

Arguably the most significant of the articles of the 

SEA are those which institutionalize the European Council 

and the practice of European Political Cooperation (EPC). 

The European Council had existed on an unofficial level 

'since 1974. Article 2 (SEA) makes it one of the official 

institutions of the Community. Furthermore Article 30 

(SEA) adds a Title VI to the EEC treaty which states that 

"The high contracting parties, being members of the 

European Communities, shall endeavour jointly to formulate 

and implement a European Foreign policy". It also states 

that this policy shall be made through the Ministers of 

Foreign Affairs of the Member States and in the European 
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Council. The European Parliament are to be "associated and 

informed" about such foreign policy matters (Article 30 

paragraphs 4 & 5. SEA). Despite these provisions the EP's 

role in'fhe EPC process remains small. Although the 

Parliament does take positions on international affairs, 

particularly with respect to human rights, it deals witq 

international actors through processes separate to those 

used under EPC, for example, through parliamentary 

delegations and through invitations to attend sessions at 

Strasbourg (Wessels, 1991, p. 155). 

Although the European Parliament had been the 

significant proponent of change in the Community it did not 

believe 'that the SEA, as it finally emerged had made the 

appropriate changes. In particular the Parliament was 

unhappy that the final say in the legislative process 

remained with the Council of Ministers. Spinelli argued 

that as the Community was a political body with laws 

distinct from those of the Member States, the Community's 

representative institution, that is the Parliament, should 

have a greater control over legislation if it is to be 

'legitimate. Spinelli also pointed out that ''the pernicious 

Luxembourg compromise'' still remained. There was however 

debate as to whether this was in fact the case. British 

Prime Minister Thatcher argued that the Compromise still 

held, while Commission President Jacque Delors believed it 

was no longer valid (Spinelli, 1988, p. 41). 
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The changes in the SEA had significant effects in the 

positioning of the Co~munity on a federal spectrum. The 

increase in power of the European Parliament, both through 

the cooperation procedure and the Changes to Article 237, 

must logically be seen as a decrease in the power of the 

Member States and an increase in the power of institutions 

answerable to Europe as a whole. This increase is, 

however, only small. Of perhaps more significance is the 

institutionalization of EPC and the European Council.· 

Although a unified foreign policy stance is seen as a very 

important factor in the definition of a federal 

organization, the functioning of EPC increases the 

intergovernmental nature of the Community. The European 

Council and the Council of Ministers, which are the 

principal institutions of EPC, both work in the interests 

of the Member States, rather than the Community as a whole 

thereby enhancing the role of the Member States in the 

decision-making process and consequently the 

intergovernmental nature of the organization as a whole. 

This situation is reinforced by the small role of the 

·European Parliament in the EPC process. 



83 

The European Court of Justice 

One institution which has changed little in the forty years 

of its existence is the European Court of Justice. The 

Court is ~he final interpreter of the Treaties and the Acts 

implementing the Treaties. It may settle disputes between 

Community ins ti tut ions, individuals, enterprises or memb,er 

states by the application of Community law. If requested 

by national courts it can give "preliminary rulings" or 

authoritative interpretations of the Treaties or other 

Community law. The Court can also pronounce on the 

validity of some of the acts of the European Parliament 

(European Trends, Background Supplement 1990-91, p. 21; 

Articlei·l64-188 EEC). The SEA allowed for the creation of 

a Court of First Instance attached to the ECJ (Article 4 

SEA). This frees the ECJ to deal with significant policy 

issues and not be concerned with everyday legal problems 

which previously took up a great deal of the Court's time. 

In cases where the two conflict, European Community law 

is deemed to take precedence over the law of the Member 

States (Lodge, 1989, p. 26). This is a logical necessity 

of the direct applicability of some Community law. Thus 

the Court can be seen to be a European institution which is 

well able to emphasize the interests of Europe as a whole 

rather than the interests of specific Member States. It is 

therefore able to act as a check on the intergovernmental 

tendencies of much of the rest of the Community and can be 

seen as significant in the positioning of Europe on a 

federal spectrum. 
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Conclusion 

It is possible to trac~ the deyelopment of the European 

Community from the closing stages of the Second World War, 

when European Resistance leaders, such as Altierio Spinelli 

met to discuss the prospects for a European Federation. A 

more tangible beginning was made in 1950 with the creat~on 

of the European Coal ~nd Steel Community. This body, under 

the guidance of visionaries like Jean Monnet, established a 
·' 

number of principles which were to be significant in the 

future development of the European Communities. Monnet's 

conception of a Community based on a powerful supranational 

High Authority combined with the idea of sectoral 

integration provided an apparently firm base for the 

establishment of a strong European system. This potential 

was, however, watered down during the negotiations for the 

European Economic Community in 1956 and 1957 and the EEC 

emerged with an intergovernmental decision-making system. 

The power of the Council of Ministers, who represented the 

Member states, far outweighed the power of the institutions 

representing Europe as a whole, namely the Commission and 

the Assembly. Although the Treaty of Rome specified a 

number of changes to the functioning of the Community, 

which were to occur over the twelve years following 1957, a 

series of crises in the middle of the 1960s and the 

"Luxembourg Compromise" which was formulated to deal with 

these crises, retarded these moves. Under the Luxembourg 

compromise the principle of unanimity was allowed to 

continue in Community decision-making processes. This 
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created an atmosphere in the Community which was tolerant 

of the growth of power of the Member States in Community 

decision-making. This is particularly evidenced by the 

rise in influence of the European Council during this 

period. Direct elections to the European Parliament in 

1979 added to the legitimacy of that body and on this bqsis 

the Parliament proposed that the founding Treaty of the 

Community be amended. The resulting Single European Act 

increased the influence of the Parliament in some areas, 

notably in the legislative process, through what is known 

as the cooperation procedure. The SEA also 

institutionalized the European Council and the practice of 

Europea~·Political Cooperation. These changes did little 

to change the intergovernmental nature of the Community. In 

all it seems that the Community began in a state which was 

supranational, rather than federal - the scope of its 

activities being far too narrow for any other conclusion to 

be possible. The Community in its early years did have the 

potential to increase this supranationality into a more 

federal structure. It seems, however that as the Community 

\has developed and the scope of the Community's activities 

has broadened, Member states have become concerned about 

their potential loss of sovereignty. Consequently, the 

Community has developed on a much more intergovernmental 

line than its founders envisaged and its original structure 

suggested. The federal goal of people like Monnet, Schuman 

and Spinelli seemed almost as distant in 1986 as it had in 

1957. 
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CHAPTER THREE 

The Treaty on European Union 

On the ninth and tenth of December 1991 the Members of 

the European Council met at the Dutch town of Maastricht. 

The,Maastricht Summit and the treaties which emerged from 

it mark the most recent development in the history of 

European integration and are the principle focus of this 

study. 

The Maastricht Summit was perhaps the final stage in a 

process which had taken a long period of time. In 1986 the 

Single European Act was signed. Article 13 of this act 

states that "The Community shall adopt measures with the 

aim of progressively establishing the internal market over 

a period expiring on 31 December 1992 11 • The move towards 

the free movement of goods, services, capital and labour 

throughout the Community thus created entailed a number of 

legislative changes. Although some argued that the changes 

in the SEA were inadequate to solve many of the Community's 

problems (Spinelli, 1988, pp. 41-44), the SEA's extension 

of the use of majority, rather than unanimous, voting in 

~he Community did expedite the move towards the single 

market. Project 1992, as the single market programme came 

to be known, was a significant motivating factor in moves 

for European integration. 

One of the areas where this motivation was the most 

clearly demonstrated was in calls made by people such as 

Commission President Jacque Delors for a commitment to 

Economic and Monetary Union (EMU). EMU was seen as 
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necessary if the single market was to function efficiently 

and effectively in that fluctuations between currencies 

could cause distortions of trade inconsistent with the idea 

of a single market. 

It was pointed out, furthermore, that a move towards 

economic and monetary union naturally entailed a move 

towards closer political union as a strong central body 

would be needed in order for there to be sufficient 

legitimacy to organize an integrated economic system (The 

Economist, January 25. 1992, p. 48). 

This was a use of the concept of spillover at its 

boldest and by no means all policy makers agreed with 

Delors' conclusions. However, non-federalists went along 

with the proposals because they saw benefit in the idea of 

a single currency and in some limited political reform (The 

Economist, January 25, 1992. p. 48). 

The calls for change were intensified by the 1989 

revolutions in Eastern Europe. The newly formed states 

looked to the European Community to coordinate aid and 

eventually to admit them as members. Those in the 

'community with federalist inclinations strove to achieve 

"deepening" before any "widening" of the Community could 

occur. This tendency was enhanced by the unification of 

Germany. Non-Germans were concerned about the size and 

power of the newly unified state and saw the Community as a 

way, perhaps the only way, of limiting its power. The 

Germans themselves were quick to make strong commitments to 

Europe in reply in an attempt to allay their neighbour's 
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fears. A series of European Council Summits were held 

which discused these issues -in Dublin in June 1990 and in 

Rome in December 1990. The Rome Summit led to the opening 

of two intergovernmental conferences - one discussing 

Economic and Monetary Union, the other Political Union. 

These conferences ran throughout 1991 and in December of 1 

that year the Maastricht Summit channeled the fears and 

hopes of Europeans into a new Community treaty (The 

Economist, January 25 1992, p. 48). 

Economic and Monetary Union 

Although documents issued in December 1991, before the 

Maastricht Summit, gave the impression that two treaties 

were envisaged - one on EMU and the other on Political 

Union in fact only one treaty emerged. The provisions on 

EMU are found in Articles 102a to 109m of the EC treaty and 

in several of the protocols (Article G 25 and Protocol 3 

TEU). Although the political aspects of the treaty are the 

direct focus of this study, the EMU provisions are 

significant in a number of ways particularly with respect 

~o its underlying principles and methods of operation. 

Basically the treaty proviqes for the creation, by 1999 at 

the latest, of a single currency in Europe - to be known as 

the European currency Unit or Ecu. The procedure begins 

in 1996 when finance ministers will decide, by qualified 

majority, which Member States meet a stringent set of 

convergence criteria measuring such things as inflation, 

budget deficits and currency stability. A summit will then 
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decide, again by qualified majority, whether at least seven 

Member States are ready for EMU and when it should start. 

If no date is set another summit will meet before July 1998 

to decide which Members are ready and these countries will 

automatically adopt the Ecu as a single currency in Janu~ry 

1999 (The Economist, December 14 1991, p. 52). Meanwhile, 

a European Monetary Institute will be established to 

coordinate monetary policy. In 1998 this will become-the 

European Central Bank which will administer the Ecu when it 

is finally established (The Economist January 25 1992. p. 

48). Thus a precise procedure has been developed for the 

move towards a single currency. 

The use of deadlines to reach significant decisions is 

an important part of the operation of the EMU provisions. 

Deadlines have been significant in the development of the 

Community in the past. The Luxembourg crisis of 1966 was 

sparked off by the reaching of a deadline laid down in the 

Treaty of Rome, while on the other hand the deadline of 

~992 was significant in the move towards the Maastricht 

treaty. The timetables and deadlines laid down in the EMU 

provisions have been described as "a powerful driving power 

towards integration" and "a federating factor par 

excellence" (Agence Europe, 12 December 1991, p. 1). 

The provisions of the EMU treaty give significant 

power to the Council of Finance Ministers (Ecofin) and to 

European Summits. This is a tendency which has been seen 

in other Community developments and has significant 
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implications for the extent to which the Community's 

decision-making processes can be seen as intergovernmental 

or supranational in nature. 

A further significant component of the EMU provisions 

was the special protocol of the treaty which allows the 

United Kingdom to choose when and if it will enter into the 

EMU. This opt out has significant implications for the 

Community and can be seen to create an unusual precedent. 

These features will be discussed further below. 

Thus the EMU provisions, although not directly 

relevant to the political integration of Europe, 

demonstrate a number of factors of significance in the 

investigation of the political union treaty. 
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Political Union 

The broad thrust of the provisions pertaining to political 

union in the treaty which was finalized at Maastricht came 

from a draft treaty proposed by the Luxembourg Presidency 

on 18 June 1991. This was a synthesis of many proposals 

made in the intergovernmental conferences. To some it was 

too ambitious, to others not ambitious enough. It therefore 

struck a useful balance for discussion. Another draft 

treaty was proposed by the Dutch Presidency -but this was 

rejected by the conference in October 1991 (Bradshaw, 1992, 

p. 82). The final version, based on the Lux~mbourg 

proposals, was agreed to on 10 December 1991, and on 7 

February- 1992 the treaty was signed in Maastricht by the 

foreign and finance ministers of the Member States. This 

is, however, not the end of the process. Article R of the 

treaty states that the treaty "shall be ratified by the 

High Contracting Parties in accordance with their 

respective constitutional requirements." The necessity for 

the treaty to be ratified leaves grounds for further 

disruption and change as is demonstrated by the Danish "no" 

· vote in the referendum of 3 June 1992 and the narrowness of 

the French decision on 20 September 1992. 

One of the most significant aspects of the Treaty on 

European Union or TEU, is not included in the main body of 

the text. In the final hours of the Maastricht Summit an 

agreement was reached on a chapter of the treaty concerning 

social policy. This agreement means that legislation on 
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social policy is made outside of the Union as a whole in a 

procedure involving 11 of the Member states but not the 

United Kingdom. The procedure will involve the use of the 

Community institutions, with appropriate adjustments made 

to the number of votes necessary to form a qualified 
' 

majority (Protocol 14. TEU). 

This decision can be seen to mirror the earlier 

decision allowing the United Kingdom to 'opt out' of the 

EMU process. These derogations set an unusual precedent for 

the Community especially when combined with the EMU 

provisions allowing only Member states who meet the 

convergence criteria to join the common currency. These 

factors'allow for different Member States to be at 

different levels of unification and allows the creation of 

what is often known as a "two speed" or even "multispeed" 

Europe. This can be seen as a tendency which has the 

potential to weaken the unity of the Community as a whole. 

It was argued that this apparent disunity would lessen 

over time. At a press conference on 11 December 1991 

President Jacques Delors stated that "Community history 

shows that although one or two Member states may fall 

behind they always manage to catch up in the end" (Agence 

Europe, 12 December 1991, p. 7). However, in a more recent 

statement Delors told The European Parliament that a form 

of graded Community membership was "not as unacceptable as 

it might seem since protocols negotiated at Maastricht 

enable some Member States to adopt degrees of commitment to 

Union" (EC News, April 1992, p. 3). thereby appearing to 
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accept the idea of a 'variable stage Europe'. The decision 

of the Member states to continue with the ratification of 

the treaty, while allowing Denmark to continue in the 

Community without ratifying it in the aftermath of the 'no' 

vote in that country's referendum on Maastricht, (The Times 

9 June 1992, p. 1) gives further evidence of the 

acceptance of this kind of arrangement in the community. 
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Thus the unicity of the European Community can be seen 

to be potentially weakened by the new Treaty on European 

Union. This tendency can be seen to be further advanced by 

the structure of the new treaty. The treaty structure has 

been likened to that of a Greek temple. It has an 

entablature, the European Council, which straddles four 

separate pillars: the amended EEC treaty including the EMU 

provisions, a common foreign and security policy, a policy 

on justice and home affairs, and the social protocol 

involving eleven of the Member States (Bradshaw, 1991, p. 

83). Thus foreign policy, home affairs and social policy 

operate on a different basis to the established Community 

policies. This structure was a French idea which was 

'backed by the United Kingdom. It can be seen to be 

juxtaposed to the "tree" structure backed by the 

Commission, the European Parliament and several of the 

Member states, led by Germany. In the tree structure the 

old Treaties form the 'trunk' of the new Union. New 

competences, such as foreign policy or home affairs, branch 

out from this trunk and thus use the established Community 

structures (Bradshaw, 1991, p. 83). The choice of 



structure for the new treaty has significant implications 

for the future direction of the Community as it determines 

the extent to which the community can continue to exist as 

a single,' unified whole. 

It may be argued that although the pillars which make 

up the treaty structure are separate, they do exist unde~ 

one, single entity, namely the treaty, and thus the 

dichotomy between the tree and temple structures is 

invalid. It seems however, that this is not the case. The 

dichotomy exists between the fundamental makeup of the two 

structures. In the case of the tree structure, one entity 

can be seen to exist under the treaty, with a number of 

facets, while in the temple structure four separate 

entities exist linked by the treaty. 
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The Treaty 

When compared with some earlier versions the final version 

of the Treaty on European Union does have a clear 

structure. The Articles of the new treaty are assigned 

letters. Articles A to Fare Common provisions, Articles 

Gl to G 86 deal with the amendments to the EEC treaty, 

Articles Hand I deal with amendments to the ECSC and 

EURATOM treaties. Article J outlines the Common foreign 

and security policy, while Article K deals with Justice and 

Home Affairs. The final provisions are found in Articles L 

to s. Following this there are 17 protocols, including the 

protocol on social policy, which have legal force, and 33 

Declarations which do not have legal force but give 

indications as to the way policy will be interpreted or 

implemented by the contracting parties (Belmont, 1992, p. 

39) . 

In order to understand the implications of the Treaty 

on European Union and the extent·to which it will make the 

Community federal or intergovernmental it seems that it is 

necessary to make a detailed examination of the treaty 

'itself as only this way can complex interrelationships 

between articles be determined. 
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The Union 

The most obvious starting point of such an analysis is with 

the preamble to the treaty. The preamble is legally a part 

of the treaty and is important in its interpretation. The 

preambles of the Treaty of Rome and of the Single European 

Act remain in force and the new treaty has a preamble of 

its own. This new preamble sets out the aims of the treaty 

and reaffirms some of the aims of the earlier treaties. 

The desire to create "an ever closer Union among the· 

peoples of Europe", first seen in the preamble to the 

Treaty of Rome is retained. However, in the TEU the 

proviso that "decisions be taken as closely as possible to 

the citizen in accordance with the principle of 

subsidiarity", is added. This provision is explained 

further in Article G 5 of the treaty. 

The next significant part of the treaty is Article A. 

Article A sets up a new organization known as "the Union". 

Although this body is to be "founded on the European 

Communities" it is a separate body from the old EEC, made 

up of the 'pillars' referred to earlier. 

An earlier draft of Article A declared that the treaty 

marks a stage in a process "leading gradually to a Union 

with a federal goal." ("Europe Documents" 5 July 1991, p. 

3). In the final version this had been removed due to 

pressure from the United Kingdom. This has caused debate 

as to whether the Union retains its federal goal even if it 

is not stated in the treaty. British politicians have been 

much involved in this issue. Foreign Secretary Douglas 
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Hurd has said that federalism can be stopped simply by 

removing references to it in the treaty ("On the Record" 

BBC, 15 December 1991). On the other hand Norman Tebbit MP 

claims that "John [Major] got the signpost taken down which 

says 'to a federal Europe' but the road still leads there." 

("Newsnight" BBC, 10 December 1991). President Delors ha,s 

sided with Tebbit and says "What does the word matter as 

long as we have the real, actual thing." (Agence Europe 6 

December 1991). It seems that Delors is correct in this 

assumption according to the definition of federalism used 

here. An organization or state can fit in the centre of a 

federal spectrum even if its constitutional documents make 

no ment{on of this fact. Indeed the United Kingdom itself 

exhibits a number of federal characteristics through its 

composite nature and yet no mention of federalism is made 

in the various conventions and pieces of legislation which 

make up the British constitutional structure. Furthermore, 

it can be shown that the phrase "an ever closer union" 

provides a stronger commitment to integration than does the 

call for a "federal goal" in that "ever closer union" 

'creates an continuing obligation to integrate and sets a 

goal which can never be reached, whereas a "federal" goal 

is fixed and can therefore be seen to be limiting. This 

fact is emphasised by the myriad definitions of federalism 

which have been put forward, some of which would call for a 

very low level of further integration in the Community. 
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It has been argued that it is difficult to see what 

exactly the legal status of the Union is. Unlike the EC it 

has no legal personality, it does however have a task, 

objectives and a single institutional framework as outlined 

in Articles A to F (Belmont, 1992, p. 41). These 

institutions are essentially the same as those used by ~he 

established Community. There are, however, some exceptions 

which arise from the "temple" structure adopted by the 

Maastricht Summit. Firstly, the European Council is.,the 

binding institution in the Union. Article D states that 

the Council "shall provide the Union with the necessary 

impetus for its development and shall define the political 

guidelines thereof" Thus the Council can be seen as the 

entablature in the temple structure. This gives a 

significant amount of power to the Council in the new Union 

which means that individual Member States will have a 

significant input into any changes made in the Union. 

The second exception to the traditional institutional 

makeup of the Community is the exclusion of the European 

Court of Justice (ECJ) from the Common provisions, the 

provisions on a common foreign and security policy (with 

the exception of Article K 3 (2) (c)) and the justice and 

home affairs provisions of the Union (Belmont, 1992, p. 

44). The ECJ's ability to interpret legislation 

independent of the wishes of the Member States, combined 

with the primacy of Community law have meant that the ECJ 

is often seen as one of the more federal institutions in 

the Community. Although the ECJ has gained increased 



powers to fine institutions and Member States for 

non-performance (Article G 51 TEU), not to increase its 

competence in parallel with the increase in competence of 

the new Union has significant implications in the 

positioning of the new Union on a federal spectrum. 

101 

Article F states that ''The Union shall respect the 1 

national identities of its Member states ... 11 This 

reinforces the idea of subsidiarity referred to in the 

preamble but is not the same thing. It seems that this 

Article can be seen as a way of placating those Member 

states concerned with the power of a monolithic, 

bureaucratic Community, able to sweep all in its way in the 

creation,of a featureless European superstate. Article 

F(l) also reaffirms the necessity for the governments of 

the Member states to be "founded on the principles of 

democracy." This may create changes in the Community as it 

may mean that the Community could be legally challenged and 

be required to take steps to redress the so-called 

"democratic deficit'' (Belmont, 1992, p. 46). 



The European Community 

Article G of the Treaty on European Union is made up of 

amendments to the old EEC treaty. The first of these 

amendments changes the name of the Community and 

establishes the first of the pillars of the temple 

structure. In recognition of the fact that much of the 

treaty is now concerned with non-economic matters, Article 

G 1 replaces the term "European Economic Community" with 

the term "European Community". 

This widening of competence away from the purely 

economic is reflected in the new Article 3 (Article G 3 

TEU) which sets out the competences of the Community. As 

well as 'economic matters these now include such things as 

research and technical development, health protection, 

education and culture and consumer protection. This 

broadening has significant consequences in the positioning 

of the Community on a federal spectrum. It will be 

remembered that one of the factors determining the 

positioning of the Community under the Treaty of Rome was 

the narrowness of its scope, consequently a widening of 

··this scope can be seen to move the Community towards the 

federal end of a spectrum of states and organizations. 
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Subsidiarity 

Article 3b (Article G 5 TEU) concerns the principle of 

subsidiarity and is seen as having a high degree of 

significance. It says that, in areas which do not fall 

within its exclusive competence, the Community shall act 

llonly if and so far as the objectives of the present action 

cannot be sufficiently achieved by the Member states and 

can therefore, by reason of the scale or effects of the 

proposed action, be better achieved by the Community." This 

could have a significant impact on the functioning of the 

Community. Article 173 EC gives the ECJ the power to 

review the legality of Community measures, it will now be 

expected: to take into account the question of subsidiarity 

and decide whether a particular action can be better 

achieved by the Member States or by the Community (Belmont, 

1992, p. 49). This article can be seen to have a 

significant influence on the extent to which the Community 

is federal or intergovernmental·in that it determines the 

amount of influence the Community has over the affairs of 

the Member States. Subsidiarity th~n appears to influence 

the extent to which the Community is unified and as such 

can be seen to enhance the intergovernmental nature of the 

Community. 

This, however, is not the only possible conclusion. 

Subsidiarity determines the scope of the Community's 

actions rather than the structure of the body which acts. 

Thus it can be seen to determine the extent of, what Riker 

called, the peripheralization or centralization of the 
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Community (Riker, 1964, p. 6) and not whether the Community 

is federal or not. That is, a state can be positioned 

firmly in the federal part of a federal spectrum, but may, 

at the same time, be highly peripheralized through a policy 

of subsidiarity. Thus although the Community may not be
1 

unified, neither will it be what was described by de Gaulle 

as L' Europe des patries. This seems the more likely 

conclusion. 

·The possible effects of the new Article 3b can be 

assessed by comparison with Amendment X of the United 

States Constitution which says that "the powers not 

delegated· to the United States by the Constitution, nor 

prohibited by it to the states are reserved to the states 

respectively or to the people." (Mitchell, 1986, p. 69). 

The provisions of this amendment are equivalent to those of 

Article 3b EC and so can be compared. The results are not 

encouraging. Two hundred years of case law have not 

brought an end to litigation as to the limits of the power 

of the central authorities (Belmont, 1992, p. 50). 
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citizenship 

Article 9 TEU adds a new Part to the EC treaty dealing with 

citizenship. Although it is a section of the EC treaty, 

Article 8 EC establishes citizenship of the Union (rather 

than of the Community). This is one of the few references 

in the EC treaty to the Union and although the citizenship 

is established there are few references to "citizens" in 

other places. The treaty continues to refer to "persons", 

"citizens of the Member states" and the like (Belmont, 

1992, p. 53). Article G 9 TEU also adds Articles 8a to Se 

EC. These establish the rights of Union citizens and 

include such things as the right to vote and stand in 

municipal and European Parliamentary elections in Member 

states in which the citizen resides but is not a national 

and the right to be protected by the diplomatic and 

consular authorities of any other Member State in any third 

country where the citizen is not represented. 

Although these provisions are not, in themselves, 

significant to the day to day operation of the Community, 

they do have an impact on the overall nature of the 

·•.Community. The establishment of Union citizenship helps to 

build up the appearance of Europe as a single, unified 

whole, both externally and with respect to Europeans' views 

of themselves, and can therefore help to move the Community 

towards a more federal position on the federal spectrum. 
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Community Policies 

The next significant part of the treaty concerns Community 

policies. Article G 23 TEU adds a new Article lOOc to the 

EC treaty. This article is concerned with the rights of 

nationals of third countries to enter the Community and the 

Community's powers with respect to visas and entry 

restrictions. This Article gives Community institutions 

the power to determine the third countries whose nationals 

must have visas in order to enter the Community. This is 

another of the provisions of the treaty which deals with 

non-economic matters. The new Article lOOc may seem 

insignificant, it is, however, like the provisions on Union 

citizenship, significant in broadening the scope of the 

Community's actions. A power of this nature is also 

important in that it helps to build up the image of the 

Community as a single entity with respect to international 

affairs. As will be recalled this is one of the 

significant factors in the positioning of a state or 

organization on a federal spectrum. 

Article G 25 TEU deals with the establishment of 

Economic and Monetary Union. The provisions of Articles 

102a to 109m EC, which are amended by this Article, are not 

directly relevant to the topic of this investigation. 

Furthermore, some of the implications of these changes have 

been studied earlier in the course of this study and it is 

unnecessary to repeat this analysis. 
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A number of new areas have been added to the 

Community's sphere of influence under Articles G 36 to G 38 

TEU. These include education, consumer protection, 

vocational training and youth, health, trans-European 

networks, industry, research and technical development and 

development cooperation (Articles 126 to l30y EC). Aga~n 

it seems that these provisions have, in general, little 

direct importance to the functioning of the Community. For 

example the provisions on consumer protection create-no 

legal obligation to undertake any specific action, obliging 

the Community only to "contribute to a high level of 

consumer protection" (Belmont, 1992, p. 70). These 

provisions do however add to the scope of the Community's 

actions and as such can be seen to help to build up the 

impression of the Community as a more significant body in 

the everyday lives of Europeans. This can be seen as an 

important determinant in the positioning of a state or 

organization on a federal spectrum. 

One possible exception to the view that the increase 

in scope of the Community under the new treaty will add 

·'little to its day to day functioning can be found in 

Article G 37 TEU which amends Article 128 EC. This article 

states that ''the Community shall contribute to the 

flowering of the cultures of the Member States, while 

respecting their national and regional diversity and at the 
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same time bringing the common cultural heritage to the 

fore." This has been described as "a tepid affair from a 

purely legal point of view" it could however provide 

grounds'for the challenging of Community action on the 

grounds that it is harmful to the culture of a Member State 

(Belmont, 1992, p. 69). This could be seen to limit th~ 

power of the Community over the Member states in some 

matters and is therefore significant to the overall degree 

of unity in Europe. 
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Institutions 

The next significant section of the treaty concerns part 

five of the European Community treaty; institutional 

provisions. Institutions are significant determinants of 

the degree of integration in the Community as they are the 

only tangible thing which can be seen as 'the Community'. 

With respect to institutions, two factors are important 

-the actual powers of an institution and the powers of an 

institution relative to the other institutions. Both these 

factors are significant with respect to the European 

Community in that the power of the Community's institutions 

as a whole determines the scope of the Community's action, 

while the relative powers affect the way this power is 

exercised. For example, the fact that Community 

institutions have the power to deal with visa requirements 

for nationals of third countries under Article lOOc EC is 

significant in setting the limits and scope of Community 

power, while the fact that under Article lOOc(l) EC this 

policy is made by the Council of Ministers, acting 

unanimously on a proposal from the Commission and after 

' consulting the European Parliament, is significant in that 

it gives power to the Member states, through the Council, 

rather than to institutions representative of specifically 

European interests such as the Commission or Parliament. 

It seems that the most practical way to analyze the 

institutions of the Community and to determine the effect 

that institutional changes set out in the Treaty on 

European Union will have on the positioning of the 



Community on a federal spectrum is to follow the structure 

of the treaty itself, thus the institutions will be 

analyzed individually and then the provisions common to 

several lnstitutions will be analyzed. It is these common 

provisions which set out most of the community's 

legislative processes and therefore determine the 

institutional dynamics of the Community. 

The European Parliament 
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Article 137 EC concerns the European Parliament (EP) and is 
, 

amended by Article G 39 TEU. It establishes that the EP 

shall "exercise the powers conferred on it by (the) 

treaty."- This is a change from earlier versions of the EEC 

treaty which stated that the Parliament exercised "advisory 

and supervisory powers" only (Article 137 EEC). This change 

is significant in that it demonstrates the increase in the 

Parliament's powers which is spelt out in later articles. 

Article 138 of the new treaty provides for the 

election of Members of the European Parliament {MEPs) ''by 

direct universal suffrage in accordance with a uniform 

'procedure in all Member states.'' {Article G 40 TEU). This 

is a provision which has existed in European treaties in 

some form since 1957, the only difference in the latest 

version being the provision for the European Parliament to 

assent to the Council's proposals for an electoral system. 

As has been mentioned earlier, this provision was largely 

ignored until the European Council of December 1975, which 

gave permission for the first direct elections to be held 



111 

in 1979. Even these elections were contrary to the 

provisions of Article 138 in that differing electoral 

systems were used in different Member States depending on 

the system used in the state's own elections. On this basis 

there is not a great deal of evidence to suggest that 

Article 138 will be followed now. If it were followed, 

however, it could have a significant impact on the 

Community in that it would give the EP more credibility as 

a decision making body and would help to create a belief, 

within Europe, that the Community makes up a single entity, 

rather than a number of smaller entities working together. 

Changes of this nature are important in the positioning of 

the Community on a federal spectrum. 

Articles 138a to 144 EC establish other rights and 

powers concerned with the EP. These include such things as 

the right to establish committees of inquiry and the right 

of citizens to petition the Parliament. Furthermore the EP 

is empowered to appoint an Ombudsman to receive complaints 

about the actions of Community institutions or bodies. 

These provisions give the EP many of the rights and duties 

'held by parliaments in states throughout the world and 

consequently enhance the credibility of the institution. 

In addition to these powers, Article 138b says that 

the Parliament may ''request the Commission to submit any 

appropriate proposal on matters on which it considers that 

a Community act is required ... 11 (Article G 41 TEU). 

Although this falls short of giving the EP the power of 

initiative held by most national parliaments, it does give 



the Parliament some competences in this area which is 

significant. Before the passage of the Treaty on European 

Union the EP had only negative powers of rejection. The 

granting' of positive power through Article 138b is, 

therefore, of great importance. 
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Article 144 EC, which gives the Parliament the pow~r 

to cause the Commission to resign as a body still remains 

under the TEU. The powers contained in this article have, 

however, been enhanced by changes made to Article 158 EC 

which establishes the procedures for the appointment of the 

Commission. Although the President of the Commission is 

appointed by the Member States, after consultation with 

Parliament, the Commission as a whole is subject to a vote 

of approval from the EP (Article G 48 TEU). This provision 

can be seen to enhance greatly the leverage Parliament has 

over the other institutions and the Member States, in that 

it can now influence the composition of the Commission. 

Furthermore, as the Community cannot function unless there 

is a Commission in existence, the Parliament can use its 

vote as a tool with which to bargain and thereby ensure 

', that Community outputs are in line with EP goals. 

A further alteration to the role of the Parliament can 

be found in the new Article 173 EC (Article G 53 TEU). 

which gives the European Court of Justice the power to 

review the legality of Community legislation. Under the 

old treaty the EP had no power to bring actions against the 

legality of Council and Commission acts. Under the new 

treaty it can. There is a corollary to this provision. 
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Under the new Article 175 EC (Article G 54 TEU). The 

Parliament can itself be sued by a Member State or by 

another institution if it fails to act in situations where 

the treaty says it has an obligation to do so. These 

provisions are significant, not because the Parliament 

needs recourse to judicial interpretation, but because ~hey 

demonstrate an acceptance in the Community of the European 

Parliament's right to exist as legitimate institution. The 

Parliament, through its composition, is an institution 

which has the power to act independently of the Member 

States, thus such acceptance is significant in creating the 

factors necessary to move Europe towards a more federal 

system.',, 

The Council of Ministers 

The next institution referred to in the treaty is the 

Council of Ministers. There are few substantive changes to 

the provisions concerning this institution, the most 

obvious being the addition of the proviso that councillors 

be representatives of the Member States "at ministerial 

level, authorized to commit the government of that Member 

State" which was not included in the original treaty 

(Article G 43 TEU; cf Article 146 EEC). Although 

Councillors have always been members of the governments 

which appointed them, there is no requirement for this to 

be the case in the new treaty. This provision may let 

members of regional governments who are at "ministerial 

level" take part in the Council (Belmont, 1992, p. 75). A 



move of this nature could be seen to be in line with the 

idea of subsidiarity and regional representation seen in 

other parts of the treaty and would have similar effects. 

The Commission 
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The Commission is the third of the Community institutions 

referred to in the new treaty. As with the Council, there 

are few substantive changes to the composition and 

functioning of the Commission. Earlier drafts of the 

treaty had put forward proposals to reduce the number of 

Commissioners to 12; one from each Member state. These 

have, however, been dropped from the final version. A 

declaration stating that the sizes of both the Commission 

and the European Parliament will be examined before the end 

of 1992 has, however, been added (Declaration 15 TEU). It 

seems that to reduce the number of Commissioners to a level 

equal to the number of Member States would, in a symbolic 

way, enhance the power of the Member States in the 

Commission. Although Article 157 (2) EC (Article G 48 TEU) 

states that "The members of the Commission shall, in the 

general interest of the Community, be completely 

independent in the performance of their duties." it seems 

that this situation would make it harder for Commissioners 

not to see themselves as the representatives of their own 

Member States, rather than the Community as a whole. 
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If a precedent were established for the harmonisation 

of the number of Commissioners with the number of Member 

States difficulties could arise with future enlargements to 

the Community. It is unlikely that the Commission would be 

able to function as it does today with 19 or even 26 

members. Although the issue of the size of the Commission 

has been avoided by this treaty it could prove divisive in 

the future. 

Another change to the operation of the Commission 

concerns Commissioners' terms of office. Under the new 

treaty Commissioners will serve five year terms which are 

renewable. This brings the Commission in line with the term 

of office of the European Parliament, indeed provision has 

been made to synchronize the two (Article G 48 TEU). This 

provision too can be seen to reflect an increasing 

recognition of the EP as a legitimate institution of the 

Community. 

The European Court of Justice 

The European Court of Justice has long been seen as a 

significant institution with respect to European 

integration, particularly with respect to its ability to 

act, in a manner similar to the United states Supreme 

Court, as the final arbiter of the Community's 

constitutional documents. Moreover, Community law is seen 

to take primacy over the law of the Member States when the 



two conflict (Lodge, 1989a, p. 26). This gives the Court a 

significant ability to further the interests of the 

Community rather than those of the Member States. 

A number of changes have been made to the ECJ. These 

changes have varying effects on the degree of integration 

in Europe. 
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One of the most significant changes to the operation 

of the Court is found in Article 168a EC {Article G 50 

TEU). This article strengthens the Court of First Instance 

established under the SEA {Article 4 SEA). The Court of 

First Instance is attached to the court of Justice. This 

Court has the power to hear cases of a lower level to those 

of the ECJ and has a right of appeal to the ECJ on matters 

of law only. The Court of First Instance is not competent 

to hear and determine questions referred for a preliminary 

ruling under Article 177 EC {Article G 50 TEU}. 

The establishment of the Court of First Instance will 

have a significant impact on the ability of the ECJ to 

function efficiently. The Court had become a victim of its 

own success and its operation was becoming clogged. There 

was a time lag of around 17 months for preliminary readings 

and 22 months for direct actions. This put pressure on the 

ECJ judges and there were questions as to their ability to 

act as "the guardians of the Constitution" (Jacque and 

Weiler, 1990, p. 190). The establishment of the Court of 

First Instance should solve this problem. 

A further problem with the juridical operation of the 

Community which has been addressed by the new treaty 
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concerns the implementation of Community law. Although 

Article 169 EEC allowed the Commission to bring a Member 

State before the Court of Justice if it failed to fulfil an 

obligation under the treaty, the Court had no way of 

enforcing its decisions after such a hearing was held 

(Mancini, 1989, p. 602). This has the potential to harm 

not only "the integrity of the legal order but also the 

authority of the ECJ itself." (Jacque and Weiler, 1990, p. 

191) . 

Under the new Article 171 (2) EC (Article G 51 TEU), 

however, in cases where it is found that a Member state has 

failed to fulfil an obligation under the treaty, the Court 

can impose a "lump sum or penalty payment" on the offending 

Member State. To have an impact on the Member States and to 

match the scale of the penalties imposed in competition 

cases, such fines could run into millions of Ecu (Belmont, 

1992, p. 64). This provision should add to the ability of 

the Community to have influence over the Member States in 

that Member states cannot realistically ignore Community 

law if they perceive it as contrary to their interests. 
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The Court of Auditors 

In addition to the traditional legislative and judicial 

institutions which exist in the Community, the treaty 

establishes a new institution and enhances the power of 

another. These institutions are a Committee of the Regions 

and the Court of Auditors (Articles G 67 and G 59 TEU 

respectively). 

As its name suggests, the Court of Auditors is charged 

with the responsibility for examining the accounts of all 

revenue and expenditure in the Community and is to provide 

the council and Parliament with a statement of assurance 

as to the reliability of the accounts and "the legality and 

regularity of the underlying transactions." (Article 188c 

EC}. 

This can be seen to give the Community a greater 

degree of accountability and, consequently, credibility 

than was earlier the case. It is also a reflection of the 

increase in the importance and scope of the Community's 

competences in that it is seen that its financial affairs 

have grown to a size whereby a separate institution is 

necessary to control them. This increase in power, as has 

already been pointed out, is significant in determining the 

extent to which the Community can be seen to operate under 

federal principles. 
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The Committee of the Regions 

The institution established by the Treaty on European Union 

is a Committee of the Regions. This institution can be 

seen to operate in a similar way to the Economic and Social 

Committee which has existed in the Community since 1957. 

Article 198a EC (Article G 67 TEU) establishes the 

composition of the Committee and states that it shall 

consist of representatives of regional and local bodies and 

has "advisory status." This Committee will be especially 

significant to regional groups in the Community such as the 

German L~nder, the Flemmish Community and the Scots, who 

will be able to have some influence in the functioning of 

the Community and will not be overawed by the governments 

of the Member States in which they live. 

When viewed in the context of the expansion of the 

Community's structural funds, the creation of a cohesion 

fund as part of the EMU provisions and especially the 

inclusion in the treaty of the principle of subsidiarity, 

the establishment of the committee of the Regions can be 

seen to be of great significance to the future structure 

and organization of the Community (Belmont, 1992, p. 76). 

Although these policies appear to weaken the power of the 

central European authority by empowering smaller, regional 

bodies, this may not in fact be the case. The effect of 

increasing regional power in Europe could well be a 
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reduction in the power of the Member States and an increase 

in the power of the Community as people in the regions give 

their principal loyalties to the Community rather than to 

the Member states of which they are a part. Thus the Treaty 

on European Union could herald the creation of not L'Europe 

des patries but L'Europe des regions! 
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Legislative Provisions 

The treaty contains a number of provisions which are common 

to several institutions. The most significant of these 

concern the Community's legislative processes. In the 

original treaty these were very simple. As the Community 

has developed, however, and the institutions have changed, 

these procedures have become more complex and they now 

comprise a significant part of the treaty. 

The Community now has six different legislative 

processes which operate in different ways and in a number 

of different circumstances. Although these procedures are 

not all outlined in Part Five of the EC treaty, it seems 

sensible to investigate all the procedures in one place as 

this aids comparison and contrast. 

The first legislative procedure to be investigated has 

been called the 'consultation' procedure. This is the 

original procedure laid down in the Treaty of Rome whereby 

the Commission makes a proposal specifying the area in 

which legislation should occur, the opinion of the 

Parliament is sought and the legislation is passed by the 

Council of Ministers using unanimity or a qualified 

majority vote. This procedure is in use in a number of 

areas in the EC treaty including Articles 8b and 8e on 

citizenship, Article 43 on Agriculture and Article 100 on 

harmonization of legislation. In addition the consultation 

procedure is used in some areas of the Union treaty, for 

example in foreign and security policy (Article J7 TEU). 
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This procedure gives a great deal of power to the Member 

states through the Council. This intergovernmental tendency 

is, however, tempered by the Commission's power of 

initiation. The Parliament's role in this process is 

negligible although the right to be consulted must be taken 

seriously. This was demonstrated by the isoglucose case 

where the ECJ struck down a piece of draft legislation for 

which an EP opinion had not been sought (Lodge, 1989b, p. 

64) . 

An even simpler version of this process appears in 

some areas of the treaty. This process has been dubbed 

"the Non-consultation procedure" and can be found, for 

example;•in Article 73c EC on capital movements and Article 

104c EC on excessive government deficits (Belmont, 1992, p. 

56). The use of the procedure, which ignores the 

Parliament altogether, can be seen greatly to enhance the 

power of the Member States in the Community at the expense 

of institutions which are answerable to Europe as a whole. 

The second Community decision-making process emerged 

in the Single European Act largely to address the lack of 

power of the directly elected European Parliament. The 

'cooperation' procedure, as it came to be known was 

originally found in Article 149 EEC. The Treaty on European 

Union repealed this Article (Article G 45 TEU), but its 

provisions reappeared as Article 189c in the new treaty. 

Under this procedure there are two readings for all 

legislation. The first reading is essentially the same as 

under the consultation procedure. If after the second 
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reading, however, Parliament rejects the Commission 

proposal or proposes amendments, these can only be 

overturned by the Council acting unanimously (Belmont, 

1992, pp: 28-29). This procedure give more power to the EP 

than the consultation procedure did. This power is, 

however, limited to rejection of legislation. Furthermqre, 

although the Parliament does have some input and the 

increased use of majority voting reduces the power of 

Member States by removing their veto power, the Council 

still has the final say in the process. This ensures that 

the interests of the Member States can be advanced over 

those of the Community as a whole. 

The,cooperation procedure is in use in fifteen 

articles in the amended EC treaty and is not used at all in 

the TEU. Thus it is used in half as many places as is the 

consultation procedure. 

The third Community decision-making procedure was 

introduced for the first time by the Treaty on European 

Union. The 'co-decision' procedure can be found in Article 

189b EC (Article G 61 TEU). It is more complex and extends 

'the Parliament's powers further than under the cooperation 

procedure. It does, however, work in essentially the same 

way. A proposal is made by the Commission on which the EP 

gives an opinion. This proposal is expressed to the 

Council which establishes a common position. Parliament 

can approve this common position or can take no action, in 

which case the proposal is deemed to have been adopted. If 

the Parliament rejects the common position or proposes 
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amendments the Council and Commission deliver opinion on 

the proposed amendments. The Council can then adopt the 

amendments by qualified majority when the Commission 

approves or by unanimity where it does not. If the Council 

does not approve the changes what is called a Conciliatipn 

Committee is convened. The Conciliation Committee, which 

is made up of an equal number of representatives from both 

the Council and Parliament, meets with the aim of reaching 

agreement on the text. If agreement is reached the 

legislation is enacted. This enactment is then conditional 

on the proposal being adopted by both the Parliament and 

the Council. 

If agreement is not reached the proposal can still be 

enacted if the Council confirms its original common 

position. The European Parliament, however, has a veto 

power at this final stage and if it chooses to use it the 

legislation cannot be passed (Belmont, 1992, pp. 29-30). 

This procedure is used in fourteen articles of the EC 

treaty dealing with such things as consumer protection, 

'health, education, trans-European networks, culture, the 

environment, research and the single market. It is not used 

at all in the TEU. Thus its use is limited. Its 

implications are, however, significant. The procedure can 

be seen greatly to enhance the power of the European 

Parliament. The veto power in the last stage is a 

significant change as it alters the situation which has 

existed since the creation of the Community whereby the 

Council has the ultimate decision in the passage of 



legislation. The powers granted by the co-decision 

procedure can be seen to work in tandem with those granted 

under Article 138b which give the EP some powers of 

initiative. These changes mean that the co-decision 

procedure can be seen as moving the Community towards a 

more federal organization in that it enhances the power.of 

the European Parliament which is an institution 

representative of Europe as a whole rather than the 

specific Member states. 

It has been pointed out that this procedure will 

create considerable backlogs in the passage of Community 

legislation. Specific time limits are laid down by Article 

189b Ec:•Even under these limits a piece of legislation 

could take up to nine months to go through all the stages. 

Article 189b (7) provides for extensions to these time 

limits which could slow down the process even more. After 

perhaps a year or more in the making there is no guarantee 

that the European Parliament will not invoke its veto at 

the final stage, thereby rendering the whole process 

redundant. As a consequence decision-making will almost 

· certainly be slower and less efficient than it is at 

present. This will be a disincentive for the Community to 

increase the areas where the procedure is used (Bradshaw, 

1991, p. 88). 

The opinion of those in the EP to the new procedures 

is cool. Although some parts of the process have been 

praised, Jean-Piere Cot, the chair of the EP socialist 
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group, describes the third reading process which gives 

Parliament the veto, as "awkward, useless and 

contradictory." (Agence Europe December 12 1991, p. 8}. 
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The'next decision-making procedure to be analyzed is 

known as the 'assent' procedure. This was first introduced 

in the Single European Act, but its scope has been greatly 

increased under the Treaty on European Union. The assent 

procedure is similar to the consultation procedure in that 

the Council acts on the basis of a Commission proposal. In 

the assent procedure, however, the European Parliament must 

assent, rather than be consulted, before the proposal can 

be enacted. The assent procedure is used in seven articles 

of the EC treaty and is thus is not greatly significant to 

the operation of the Community. This procedure too can be 

seen as giving the European Parliament a much greater role 

in the legislative processes of the Community. The 

requirement for assent is virtually another veto power for 

the EP. This clearly increases the power of the EP and 

therefore reduces the intergovernmental inclination seen in 

early forms of Community decision-making. 

The 'information' procedure was introduced to the 

Community institutions at the Maastricht summit. Under 

this procedure the Council must inform the Parliament on 

specific issues. This is a reasonably common procedure 

used ten times in the Treaty on European Union, eight of 

those uses being in the EC treaty. 
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The information procedure seems to be used in places 

where democratic concerns mean that the Parliament should 

be involved, but political concerns mean that the Member 

States do not wish to surrender too much power to the 

European institutions. This is particularly relevant with 

respect to the Parliament's role in the common foreign ~nd 

security policy and the justice and home affairs policy 

decision-making structures. Article J 7 TEU states that 

"The presidency shall consult the European Parliament on 

the main aspects and the basic choices of the common 

foreign and security policy and shall ensure that the views 

of the European Parliament are duly taken into 

consideration. The European Parliament shall be kept 

regularly informed by the presidency and the Commission of 

the development of the Union's foreign and security 

policy." Similar provisions are found in Article K 6 TEU on 

justice and home affairs. This effectively gives the 

Parliament no power at all with ·respect to these areas as 

the Council can "consider" Parliament's views and then 

choose to ignore them if it wishes. This enhances the 

'power of the institutions which are involved in the 

decision-making process but gives the Parliament the 

impression of being involved thereby counte+ing arguments 

calling for democratic legitimacy in the Community. This 

process can be seen, then, to do little to weaken the 

intergovernmental nature of Community decision-making. 
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The final legislative process to be discussed is the 

Community's budgetary arrangements. Since the passage of 

the Treaty amending Certain Financial Provisions in 1975, 

the Parliament has had the right to ''give a discharge to 

the Commission in respect of the implementation of the 

Budget ..• 11 (Article 17 EEC). This power remains in Article 

G 74 (Article 206 EC) of the new treaty. This provision 

can be seen as giving significant power to the Parliament. 

The Community cannot function without a budget. This means 

that the EP can use its right of discharge as leverage over 

the other institutions. 
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Institutional Dynamics 

The changes to the particular rights, duties and powers of 

the institutions has had a significant impact on the 

community's institutional dynamics. In the early years of 

the Community it was clear that the Parliament, which could 

only exercise an "advisory and supervisory" role (Artic].e 

137 EEC). was much less important than the Council which 

had the "power to make decisionsi• (Article 145 EEC). The 

Commission's powers to initiate legislation and formulate 

guidelines for the Community (Article 155 EEC) put it 

somewhere near in the middle. This has obvious 

implications for the degree of federalism or 

intergovernmentalism evident in the Community with the 

institution most representative of the interests of the 

Member States wielding the most power. This situation has 

changed under the Single European Act and the Treaty on 

European Union. The positions are now much less clear. 

The European Parliament has gained significant 

influence in the Community's legislative procedures, 

particularly through the co-decision procedure. On the 

'other hand, the Council's role within the Community has 

been enhanced by its inclusion in the new Union's 

competences especially foreign and security policy and 

justice and home affairs. 

Although all the institutions have gained in power 

through the increase in the scope of the Community's 

competence, it seems that the biggest change in the 

Community's inter-institutional balance is the weakening in 
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the power of the Commission relative to the other 

institutions. This is especially evident in the 

co-decision procedure. The new Article 137a EC gives the 

EP some' power of initiative, this has previously been the 

Commission's domain. Furthermore, where the Parliament once 

had to work through the Commission to get its amendment$ 

enacted by the Council, the Conciliation Committee means 

that Parliament can now do this alone (Bradshaw, 1991, p. 

89). These reductions in power are not matched by increases 

in Commission power in other areas and as such mark a 

significant change in the Community's institutional makeup 

which could have significant effects for the Community in 

the future. 

The relative increase in the power of the European 

Parliament could also have significant effects, especially 

when considered in combination with the use of subsidiarity 

and the Committee of the Regions. The European Parliament 

is not representative of Member ·states, but of European 

electorates, as such an increase in its power could create 

a move away from a reliance on Member States and 

'consequently away from intergovernmental structures and 

organization. 
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Finance 

The next major section of the new treaty concerns finance. 

There has been little substantial change to the treaty in 

this area. The most significant changes being in Articles 

201 and 201a EC (Articles G 71 and G 72 TEU). These say 

that the Community shall now be financed "wholly from own 

resources", rather than by the Member States, and that the 

Commission shall not propose any legislation which cannot 

be so financed. This is significant for the Community in 

that it increases its ability to act independently of the 

Member states, thus it can function in its own interests. 

It also gives the Community a greater degree of credibility 

if it can be seen to act in its own right rather than being 

dependent on the Member States. This is significant in 

building up an idea of a single integrated Community, both 

internally and externally, and can therefore be seen to 

move the Community towards the unified end of a federal 

spectrum. 
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The common Foreign and Security Policy 

Title V of the Treaty on European Union contains the 

provisions on a common foreign and security policy. These 

make up the second of the pillars in the new Union's temple 

structure and operate on a separate basis to the EC treaty 

provisions which have just been outlined. Article Jl TEU 

states that the Union and its Member States shall establish 

a common foreign and security policy. The treaty states 

that this policy is to aim to safeguard the interests and 

independence of the Union, strengthen the security of the 

Union, preserve peace and promote international security, 

cooperation and the protection of human rights (Article J 1 

TEU). 

The inclusion of foreign and security policy in the 

Union's competences can be seen as a significant m~ve with 

respect to the positioning of Europe on a federal spectrum 

in that a single unified foreign policy has been seen as 

one of the features which help to determine when a state or 

organization is operating along federal lines. In the case 

of the European Union this may, however, be tempered by the 

way in which decisions are made and action taken in the 

area of foreign affairs. 

Under Article J 2 TEU Member States are to inform and 

consult one another over matters of foreign affairs or 

security which are of general interest. Thus the Member 

States are continuing to operate independently of the 
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Community, but are to work together in a way which is 

clearly intergovernmental. On some matters, however, the 

Union is to take joint action under Article J 3 TEU. This 

can occur only when the Council, on the basis of general 

guidelines from the European Council, decides that it is 

appropriate {Article J3 (1) TEU). This procedure is 

repeated for all decisions necessary for the definition and 

implementation of the common foreign and security policy 

(Article J 8 TEU). These procedures have an important 

influence on the extent to which the common foreign and 

security policy makes the Union federal or 

intergovernmental. The two institutions which are involved 

in its operation and implementation are the Council of 

Ministers and the European Council. Both of these bodies 

are representative of the Member States rather than of the 

Union as a whole. The European Council is particularly 

notable in this area, being made up of the Heads of state 

or Government of the Member States and the President of the 

Commission (Article D TEU). Although Articles J 7 and J 9 

TEU state that the European Parliament shall be consulted 

and the Commission fully involved, it seems unlikely that 

either of these institutions will be able to play a large 

role in the formation or implementation of the common 

foreign and security policy. Thus it can be seen that the 

common foreign and security policy, while broadening the 
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scope of the Union into an area seen as crucial in the 

formation of a federal organization, does so in a way which 

enhances the power of the Member States and the 

institutions representative of them at the expense of 

institutions operating in the interests of Europe as a 

whole. It can therefore be seen to enhance the 

intergovernmental nature of the Union. 
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Justice and Home Affairs 

The third pillar of the treaty's temple, concerning 

cooperation in the sphere of justice and home affairs, is 

found in Articles K to K 9 TEU. These provisions deal with 

such things as the crossing of borders with third 

countries, political asylum, immigration, judicial 

cooperation and police cooperation. Many of the features 

seen in the provisions on foreign and security policy can 

be seen in the justice and home affairs provisions. 

However, in this case the Council of Ministers acts 

independently of the European Council. The Commission does 

have, along with Member states, the right to initiate the 

adoption, by the Council, of joint action or joint 

positions (Article K 3 TEU). Thus it does have some 

influence. The European Parliament, on the other hand, 

gains only the rights to be informed, to ask questions and 

to make recommendations (Article K 6 TEU). The influence 

of the specifically European institutions in this area, 

then, can be seen to be low. Member States, on the other 

hand, are able to have a large say in the procedures, both 

through their power of initiative and through their 

representatives in the Council of Ministers. In this area 

too the Union can be seen to be acting in an 

intergovernmental, rather than a federal way. 
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Final Provisions 

The final provisions of the Treaty on European Union 

contain a number of procedural Articles. They also contain 

some provisions significant in the positioning of the Union 

on a federal spectrum. Article N states that a conference 

of representatives of the Member States will be convened in 

1996 to examine provisions of the treaty for which revision 

is provided. The earlier Dutch version of the treaty said 

that this conference would examine these provisions "with a 

view to strengthening the federal character of the Union." 

(Europe Documents 5 July, 1991, p. 24). This raises again 

the question referred to in the context of Article A TEU 

-can a state be federal if it does not say so in its 

constitution? It seems that for the Member states, what is 

perhaps more significant is that the absence of the word 

'federal' means that other forms of organization are 

possible within the structure of the treaty. 

Article o TEU concerns the admission of new states to 

the Union. It replaces Article 237 of the EEC treaty and 

repeats the substance of its provisions. This Article 

gives significant power to the EP in that the Parliament's 

assent is required for all new applicants. This can be 

used as leverage over the other institutions. This 

provision has existed since the passage of the Single 

European Act in 1987 and the Parliament has made clear its 

intention to use this provision (Lodge, 1990, p. 9). 
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Article R states that the treaty shall be ratified by the 

"High Contracting Parties" in accordance with their 

respective constitutional requirements. This provision may 

render the whole treaty process futile if states refuse to 

ratify the treaty as ratification by all states is 

necessary before the treaty can be enacted, as the Danish 

and French referenda clearly show. 
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Conclusions 

The provisions of the Treaty on European Union can be seen 

to have many, widely varying effects on the structure and 

functioning of the Community. The extent to which the 

treaty will make Europe federal or intergovernmental is, 

however, still to be determined. In order to answer this 

question it seems sensible to look at the changes of a 

federal nature and those which enhance the 

intergovernmentalism in the Community and assess the 

relative importance of the changes in terms of the 

Community's overall operation. Thus some sort of 'balance 

sheet' can be created and further conclusions can be drawn. 

Firstly, reforms which move Europe towards the federal 

end of a spectrum will be outlined. It seems that the 

Maastricht Treaty has made a number of changes which seem 

to enhance the federal nature of the Community. Many of 

these involve an increase in the relative power of the 

institutions which represent Europe as a whole rather than 

specific Member States, in particular the European 

Parliament. These changes range from the right of the 

Parliament to be sued in the ECJ (Article 173 EC) right 

through to the pseudo power of initiative granted to the 

Parliament under Article 138b EC. The changes to the 

legislative process under the new treaty can also be seen 

to increase the power of the European Parliament and, as a 

consequence, help move the Community towards the federal 

end of a federal spectrum. Although its use is limited and 

the consultation procedure remains the most common 
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legislative process, the co-decision process, with its 

provision for the Parliament to veto EC legislation, can be 

seen as an especially significant move towards the creation 

of a European federation. 

Another area of significance with respect to the 

positioning of Europe on a federal spectrum is the 

inclusion in the treaty of provisions on a common foreign 

policy. A single policy with respect to international 

affairs has been seen as one of the significant 

determinants of a federal system. Although this view is 

not universally held, it seems that such a move in Europe 

is important in creating an image of the organization as a 

single entity. It consequently helps to move Europe 

towards the federal end of a federal spectrum. 

In a similar vein, the increase in the competences of 

the Community to cover such areas as culture, consumer 

protection and public health (Articles 128, 129 & 129a EC) 

can be seen to increase the areas where the Community can 

act. Any increase in the scope of Community action can be 

seen as giving Europe further ability to act as a single 

entity in the manner of a sovereign state. This also helps 

to build up the image of a federal Europe. 

In contrast to these federating factors, a number of 

features in the Treaty on European Union can be seen to 

reinforce the intergovernmental nature of the Community. 

Perhaps the most fundamental of these is the structure of 

the treaty itself. The treaty's 'temple' structure, 



comprising the four pillars (the EC treaty, the provisions 

on a common foreign and security policy, the provisions on 

justice and home affairs and the Social Charter) with the 

European Council acting as the 'entablature', must,by its 

very make up, enhance the power of the European Council. 

The European Council is perhaps the most intergovernmental 

of all the institutions of the Union acting, as it does, 

through cooperation between the Heads of Government of the 

Member states. Under Article D TEU, it is empowered to 

"provide the Union with the necessary impetus for its 

development" and "define the general political guidelines 

thereof". 
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The structure of the treaty, then, can be seen to move 

the Community away from the federal end of a federal 

spectrum. 

The temple structure brings to light another of the 

intergovernmental features of the new treaty. The Social 

Charter, which operates as a separite pillar to the rest of 

the Community's policies, only applies to 11 of the 12 

Member states. The decision to allow The United Kingdom to 

opt out of the Social Charter, which is mirrored by the 

"opt out" provisions in the part of the treaty dealing with 

EMU, can be seen to enhance the image of the Union as a 

body made up of individual states which can act as they 

please in European affairs. This is clearly an 

intergovernmental tendency as for a Union built on this 

basis to function effectively, Member Governments must play 

a large role in European Affairs. 
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The provisions on a common foreign and security policy 

have been seen to provide a federating tendency in the 

Union. Although this is the case in theory, the actual 

operation of the Union's foreign policy tends to negate 

this conclusion. 

The common foreign and security policy provisions make 

up another of the pillars of the temple. They consequently 

operate separately from the EC treaty provisions. CFSP 

action.is undertaken by the Council of Ministers "on the 

basis of general guidelines from the Eu~opean Council'' 

(Article J 3 TEU). These institutions can be seen to be 

the most intergovernmental institutions in the Union. The 

Commission and Parliament have virtually no say in the 

process, while the ECJ, which is also seen as a strong 

federating force in the Community, has no power to review 

legislation passed under these provisions. Thus although 

the idea of a common foreign policy tends towards the 

federal end of the federal spectrum, the actual operation 

under the Treaty on European Union would enhance the 

Union's intergovernmental tendencies. 

It seems that in all, the changes made to the EC 

treaty under the Treaty on European Union can be seen to 

enhance the federal nature of Europe as a whole. Under the 

new treaty, however, the EC treaty is only one part of a 
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greater whole. This greater whole; the Union, tends to 

enhance the intergovernmental nature of Europe, both 

through its structure and through its methods of operation. 

As the Union is the overarching body its nature tends to be 

the dominant one. On this basis then, the Treaty on 

European Union can be seen to have the potential to move 

Europe towards an intergovernmental, rather than a federal 

Europe. 
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CHAPTER FOUR 

Implications of the Treaty 

Donald Puchala has said of the study of international 

integration that it is like the story of the blind 'men 

analyzing an elephant. A group of blind men all touched a 

different part of an elephant; one the trunk, another the 

ears, another the tail and so on, and all were surprised 

when they compared their conclusions about the nature of 

the animal. The man who touched the trunk was sure that 

the beast was tall and slender, while th~ man who held the 

elephant's ear was just as certain that the creature he had 

felt was wide and flat. Through the investigation of 

different parts all came to different conclusions and all 

had firm evidence to back their findings - none of which 

were entirely correct (Puchala, 1972, p. 267). This 

interpretation seems particularly apt in the analysis of 

changes in the European Community and, with relevance to 

this study, the effects on Europe of the new Treaty on 

European Union. This was particularly demonstrated in the 

days immediately following the finalization of the treaty 

in December 1991, when prominent people from throughout 

Europe looked at different parts of the beast which was 

Maastricht and came to different conclusions as to its 

worth and effects. 

In order to reach any reasonable conclusions about the 

animal then, it is necessary to 'take a step back' and look 

at the whole picture, rather than just at a small part of 

it. 



In order to undertake this wider analysis, it seems 

necessary to investigate some of the provisions of the 

Treaty on European Union and, in accord with the aims of 

this study, determine where on a federal spectrum Europe 

can be placed. It also seems necessary, however, to look 

beyond the actual treaty as such and investigate some of 

the consequences for Europe of the decisions made at 

Maastricht. 
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It will be remembered that attempts to define 

federalism and intergovernmentalism wer~ seen to be futile 

and unhelpfully rigid. Instead it was determined that a 

federal spectrum could be developed and states or 

organizations positioned along the spectrum depending on 

the degree of unity or disunity displayed. Thus comparison 

could be made between organizations and states at different 

times as well as between different organizations or states. 

It will also be remembered that a number of criteria 

were used to help determine the positioning of an entity on 

the spectrum. These included such things as foreign policy 

competence and the mental attitude of the people towards 

the central authority. In order to see where "the new 

Europe", as the Union has been dubbed, will fit on a 

federal spectrum, it is obviously necessary to look at 

features such as these and the extent to which the Treaty 

on European union has changed them. 
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The Treaty 

To return to Puchala's elephant analogy, if one looks only 

at the changes made to the original European Community 

treaty by the Treaty on European Union it is possible to 

draw some interesting conclusions with respect to the 

positioning of the EC on a spectrum. This is perhaps best 

exemplified by the changes to the Community decision-making 

system and the co-decision procedure in particular. This 

process can be seen to enhance the power of the European 

Parliament, particularly through the indlusion of a power 

of veto after the third reading of a bill (Article G 61 

TEU). An optimistic European federalist would be able to 

place great store by this change which could be seen as a 

significant move towards the creation of a strong 

centralised European government. If, however, one is to 

look at another part of the 'elephant' it becomes obvious 

that the areas where these provisions can be used are 

limited- which would greatly dampen the federalist's 

enthusiasm. A similar situation can be seen if the 

treaty's provisions on a Common Foreign and Security Policy 

(Articles Jl-Jll TEU) are investigated. 
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A Common Foreign and Security Policy 

A common foreign policy was determined as one of the 

significant factors in the positioning of an organization 

on a federal spectrum, thus the creation of provisions for 

a European foreign and security policy can be seen as 

important in the creation of a European federation and 

indeed they do mark a significant broadening of the scope 

of Community action. This broadening of scope, however, 

does not necessarily entail a move towards federation. The 

North Atlantic Treaty Organization (NATO), for example, 

deals with matters related to foreign and security policy -

but it would be a very broad definition of federalism 

indeed that would describe NATO as 'federal'. When a larger 

part of the 'elephant' is investigated it appears that the 

actual operation of the Common Foreign and Security Policy 

entails a different conclusion. The direction and scope of 

Community action is to be determined by the European 

Council (Article J3 TEU}. As this institution is made up of 

European heads of government and heads of state, it seems 

unlikely that it will act in any way other than 

intergovernmentally. This conclusion is enhanced by the 

obvious expectation that foreign policy will continue to be 

the domain of sovereign states who choose to work together 

on some matters, rather than of a single union acting for 

all of Europe. This is shown by Article J2 TEU which sets 

out how states should act with respect to the coordination 

of foreign policy and in international organizations and 

conferences. The role of the European Council in the 
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process means that the CFSP provisions of the treaty can be 

seen as a development of the EPC provisions codified in the 

single European Act rather than the "leap into federalism" 

that placing it inside the framework of the Treaty of Rome 

would have suggested (Allen & Smith, 1992, p. 11). In 

response to comments of this nature Alfred Pijpers 'points 

out that the possibility of qualified majority voting for 

questions of joint foreign and security action is a big 

step away from the unanimity of EPC (Pijpers, 1992, p. 10). 

This fact, however, seems tempered by the power of the 

European Council in the process under Article J3 TEU. 

These factors can be seen to have a significant effect 

on the placing of the community on a federal spectrum. The 

apparent accounting for the continued existence and power 

of the Community's Member States in the Union, rather than 

their dissolution in favour of a powerful European entity 

seems to indicate that the Community as a whole, as it 

exists today should be placed towards the intergovernmental 

rather than the federal end of a federal spectrum. 
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Derogations from the Treaty 

Another factor which enhances this conclusion is the 

decision of the Maastricht summit to allow Member States, 

notably the United Kingdom, to "opt out" of some parts of 

the treaty. This is the case with respect to the EMU 

provisions of the treaty and the so called Social Charter. 

Whereas other states move automatically to the third stage 

of EMU conversion, under protocol 11 of the treaty, the 

United Kingdom makes this move if and when it chooses. A 

more significant example of this procedure is found in 

Protocol 14 of the treaty- The Protocol on Social policy. 

Under Protocol 14, 11 of the Member States, with the 

exception of the United Kingdom, agree to make legislation 

on matters of social policy. While social policy is not, in 

itself, overly significant in the positioning of the 

Community on a federal spectrum, the precedent this sets in 

the Community is. To allow Member States to choose the 
I 

areas of Community policy in which they will be involved 

can be seen to break down the unicity of the Community and 

can also be seen to enhance the role of the individual 

Member States in the Community. If states are able to 

decide which parts of the Community they are involved in, 

the states must continue to exist as sovereign entities, 

thereby lessening the chances of a single, unified 

government being established. This greatly enhances the 

intergovernmental nature of the Community. 



Subsidiarity 

Article 3b of the European Community treaty (Article G4 

TEU) is another part of the 'elephant' which must be 

investigated if the true nature of the beast is to be 

determined. The conclusions which can be drawn from this 

article, however, are not at all clear and many different 

alternatives are possible. Article 3b is concerned with 

the principle of subsidiarity. It says that the Community 

shall only act if the objectives of the proposed action 

cannot be better achieved by the Member States. The 

inclusion of this principle in the Treaty on European Union 

means that cases can be brought before the European Court 

of Justice when Member States, institutions or individuals 

consider that the principle is being breached. The judges 

of the ECJ will have a crucial role, then, in the 

development of the principle and, hence in the future 

development of the community. Their task is not easy. The 

wording of the treaty is very broad and can be interpreted 

in a number of ways. The United Kingdom, for example, has 

decided that environment policy can better be achieved by 

the Member States than by the Community- despite the fact 

that the international nature of environmental problems is 

widely accepted. 

These different potential interpretations of 

subsidiarity mean that Article 3b could have a number of 

different effects on the positioning of Europe on a federal 

spectrum. A basic, literal interpretation seems to be that 

the principle will enhance the power of the nation state by 
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ensuring that only a limited number of competences are 

granted to the central, European government. This would 

obviously emphasize the intergovernmental nature of the 

community. This conclusion is enhanced by the inclusion, 

in the preamble to the new treaty, the aim of the Union to 

create "an ever closer union among the peoples of Europe in 

which decisions are taken as close as possible to the 

citizen in accordance with the principle of subsidiarity." 

(Belmont, 1992, p. 160). If, however, European leaders and 

ECJ judges in particular, choose to interpret the article 

broadly, it could greatly enhance the federal nature of the 

Community by saying that a wide array of action can better 

be achieved by the Community than by the Member states and 

that in many cases "as close as possible to the citizen" 

means at the Community level. Thus two quite different 

conclusions can be reached concerning the possible effects 

of Article 3b on the positioning of the Community on a 

federal spectrum. A third possible effect of the 

subsidiarity principle is an increase in the powers of 

regional organizations. The Treaty on European Union pays 

a great deal of attention to the powers of regional bodies. 

This is reflected by the creation of a new institution -the 

Committee of the Regions (Article G 67 TEU). This body has 

only advisory status in the Community but its mere creation 

seems to reflect a commitment to represent regional 

interests. This commitment can be seen to be in line with 

the idea of subsidiarity and with the desire to take 

decisions as closely as possible to the citizen. This could 
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have a significant effect on the positioning of the 

Community on a federal spectrum in that it could encourage 

regional groups to shift their loyalty away from the Member 

States to the central, European authority. This would 

obviously enhance the position of the Community relative to 

the Member States and would therefore help move the 

Community towards the federal end of the spectrum. 

Although it seems certain that subsidiarity will be a 

significant determining factor in the future development of 

the Community, the direction this development will take 

depends to a very large extent on the way the treaty is 

interpreted by Member states, regional groups and the ECJ. 

Thus an analysis of the treaty itself can be seen to 

provide some conclusions as to the positioning of the 

Community on a federal spectrum. It seems clear that the 

provisions of the amended European Community treaty in 

particular can be seen to have the potential to enhance the 

federal nature of the community, particularly through such 

devices as the co-decision procedure and the other 

increases in the powers of the European Parliament. This 

view is not, however, valid for the Treaty on European 

Union as a whole. The amended EC treaty only makes up one 

part of the treaty and its changes must be balanced against 

the changes made to the other parts. It seems that as a 

whole the Treaty on European Union envisages the continuing 

existence of the Member states of the community. It sets 

down procedures which would enhance the powers of the 

Member States and increase the scope and extent of 



cooperation between them rather than strengthening a 

central authority which could eventually grow and become 

the heart of a European government. This is particularly 

exemplified by the provisions on the Common Foreign and 

Security Policy (Articles Jl-Jll TEU) which set down how a 

European foreign policy would work. The procedures laid 

down specify that there should be cooperation between 

Member States on international matters and that, in some 

cases, "joint action" can be taken. Neither of these 

alternatives allow for the Union to act as an unfettered 

international entity in its own right. This can be seen as 

a significant determining factor in the positioning of the 

Union on a federal spectrum. 

154 

It should be remembered, however, that this does not 

mean that the Treaty on European Union does not promote 

further integration in Europe. On the contrary, the treaty 

does a great deal to increase the integration of Europe by 

increasing the scope and extent of the areas where the 

European states work together. This integration is, 

however, designed to proceed in a way which would be more 

acceptable to Margaret Thatcher than Jacques Delors, for 

example. It enhances the power of the Member States and 

encourages cooperation between these states rather than 

increasing the power and influence of a central, European 

authority and thus can be seen to move the Community more 

towards the intergovernmental than the federal end of a 

federal spectrum. 
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Popular Support 

An investigation of the Treaty on European Union can tell 

us a great deal about the positioning of the Community on a 

federal spectrum. However, if the position of the Community 

is to be determined precisely it is necessary to look 

beyond the actual articles of the treaty and investigate 

some of the social and political features of Europe and 

indeed of the rest of the world which have an impact on the 

extent and form of European integration. 

One of the features which was determined as significant 

in placing an organization or state on a federal spectrum 

was a popular sentiment or feeling towards the idea of the 

central authority. on a more pragmatic level, Article R 

TEU states that the treaty must be ratified by all the 

Member States before it can come into effect. Since some of 

the Member states require a referendum on issues such as 

this and others require the support of their representative 

parliaments, the treaty must be supported by the general 

public (or at least the voting public) if it is to be 

enacted at all. 

As it is obviously impossible to legislate for such a 

feeling of 'Europeanness' an investigation of the articles 

of the Treaty on European Union will clearly not be 

sufficient to discover the extent of the psychological 

attachment to the idea of a European federation. 

The measurement of public opinion on subjective issues 

such as this is notoriously difficult. Opinion polls are 

often inaccurate, their results affected by the choice of 
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sample and by the questions asked. There are, however, few 

other options which are verifiable and consistent. The 

information available concerning public opinion is not 

supportive of the idea of European unity. A Forsa poll in 

stern magazine published early in June 1992 showed that 

barely half of Germans were in favour of European unity and 

three quarters are opposed to giving up the Mark in favour 

of a common European currency as would happen under the EMU 

provisions of the treaty. Furthermore only 18 percent were 

in favour of the transfer of decision-making on foreign, 

security, social, economic and financial policies to the 

commission and European Parliament (The Times 12 July 

1992. p. 13). Germany is one of the Member States 

normally thought of as a leader in the move for 

unification, such an attitude does not bode well for the 

rest of Europe. Polls in the United Kingdom have given 

similar results. A poll released on 19 September showed 

that only 24 percent of Britains were in favour of moves 

towards further integration while 49 percent were opposed 

to such moves ("Morning Report" National Radio 21 September 

1992). This disaffection is reflected in "grumblings" in 

other Member States. One Community official is quoted as 

saying that 11 the bottom line is that the Community is not 

ready for a step forward." (The Press June 4 1992. p. 10). 

Thus it seems that there is not a great deal of popular 

support for the idea of closer integration in Europe. As 

popular support has been seen as one of the factors 

significant in the positioning of a state or organization 
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on a federal spectrum this can be seen as a factor helping 

to position the Community towards the federal end of such a 

spectrum. 

Again it should be remembered that this conclusion does 

not mean that there is no integration in Europe as a result 

of the Treaty on European Union. It merely gives an 

indication of the direction and form of the integration. 

Indeed, as Altiero Spinelli has pointed out "the European 

unification adventure began with tepid popular support 

and no popular pressure ... 11 (1966, p. 7). That is, 

integration need not be based on popular support, however, 

if that integration is to be seen as federal in any way, 

popular support is necessary. 

As was mentioned earlier, popular support is useful in 

another area- the ratification of the treaty. Some Member 

States are seen as more likely to pose problems in the 

acceptance of moves towards integration. The United Kingdom 

is normally seen as a defender of the power of the nation 

state and as such is normally seen as opposed to closer 

European integration. Prime Minister Major has, however, 

said "I am not in favour of a referendum in a parliamentary 

democracy and I do not intend to put one before the British 

people." (The Times 4 June 1992. p. 1) and on 22 July the 

UK government won approval to begin the ratification 

process (The Press 23 July 1992. p. 12). The treaty must, 

however, still be passed through the House of Commons. 
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With a great deal of opposition to Europe evident in 

Britain, it is predicted that this passage will be "rough" 

if it proceeds at all {The Press 19 September 1992. p. 20). 

Thus the future of the treaty is threatened by reluctance 

to commit to economic and political union and a distinct 

lack of 'federal feeling' in Britain. The treaty is 

threatened also by the actions of other Member States. 

Denmark's constitution requires that it hold a referendum 

on amendments to the European Community Treaties. Such a 

referendum was held on June 2 1992 to decide on the fate of 

the Treaty on European Union. Against the wishes of their 

government and the European Community, 50.7 percent of 

Danish voters voted against the treaty (The Press 4 June 

1992. p. 10). This is a clear display of the lack of 

popular support for the European integration movement. Its 

effects are, however, of wider significance. Because of 

Article R TEU, the Danish 'no' vote in effect nullifies the 

entire treaty. The European Community foreign Ministers, 

very aware of this fact, organized an emergency meeting in 

Oslo on 4 June in an attempt to find a solution to the 

crisis. It was agreed that it was impossible to reopen the 

negotiations as to do so would open a "Pandora's box" of 

other problems - the British would like new wording on 

subsidiarity, the Belgians would like more majority voting 

on foreign policy, Germany would like more power for the 

European Parliament while the French would want an 

amendment saying that only the French could become Mayors 



in France (The Economist 13 June 1992. p. 48). To unravel 

the elaborate compromises made at Maastricht would render 

the months of negotiation useless and make any agreement 

almost impossible. 
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on this basis the Member states decided not to 

renegotiate the treaty and to continue with the 

ratification process, as Prime Minister Major put it, "in 

the expectation that the Danes would follow in due course." 

This view was echoed in a Franco-German communique which 

said; "The position of the two countries is to pursue the 

undertaking and to apply the totality of the accords 

The two countries intend to adhere to the foreseen 

timetable for ratification of the Maastricht treaty and 

greatly desire to see other Member States of the European 

Community ratifying it between now and the end of 1992." 

(The Times 4 June 1992. p. 1). Thus it seems that the 

Community intends to continue with the present treaty 

perhaps with the support of only 11 Member States. A 

number of alternatives have been put forward to help deal 

with this problem. One option is for Denmark to be 

excluded from the Community altogether and for the 

remaining 11 Member States to renounce the Treaty of Rome 

and negotiate the treaty anew. This seems a drastic option 

and seems illogical given the moves in other parts of the 

Community towards increased membership. A second option is 

for the Community to amend the Maastricht treaty so that it 

came into force when 11 states ratified it. Another option 

would be to create a special relationship between Denmark 
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and the Community so that it had the benefits of the single 

market without a seat in the decision-making bodies. The 

Danish Socialist People's Party has proposed that Denmark 

ratify the treaty without its provisions on foreign and 

security policy, economic and monetary union and 

citizenship (The Economist 13 June 1992. p. 48). These 

options would have significant effects for the positioning 

of the Community on a federal spectrum. In the same way as 

the British opt out for the Social Charter would weaken the 

unicity of the treaty, a Danish opt out on CFSP, EMU or 

decision-making would break down the coherence of the 

Community. This would clearly enhance the power of the 

Member states in the Community. Thus the Danish "no" vote 

can be seen as creating the potential for a significant 

move towards the intergovernmental, rather than the 

federal, end of a federal spectrum. This conclusion is, of 

course, dependent on the decisions taken by European 

politicians. If Denmark decides to hold another referendum 

on the same text as the first and the result is favourable, 

or if the other 11 Member states decide to exclude the 

Danes from the Community altogether, the Danish vote will 

have little effect on the positioning of the Community on a 

federal spectrum. If, however, they choose not to take 

either of these options the results could be dramatic. 

The Danes were not the only Member State to have a 

referendum on the ratification of the Treaty on European 

Union. The Irish and the French also chose to put the 



161 

treaty up for popular approval. On 19 July the Irish voted 

to support the treaty, despite the inclusion of 

controversial community laws on abortion. The French 

referendum of 20 September was a much closer contest. 

French President Mitterand, although not constitutionally 

required to do so, put the treaty up for popular approval. 

As such the referendum was often seen in France not as a 

vote for or against the Treaty on European Union, but for 

or against President Mitterand. Ebbing popular support for 

the French President meant the result was bound to be 

close, with some predicting a "no" vote. In the event the 

French people did vote to support the treaty- but only by 

the slimest of margins (51.05 per cent in favour). Despite 

the narrowness of the decision, the French result was 

hailed by European politicians as putting the ratification 

process "back on track" (RNZ Newswire, 21 September 1992). 

Although the French decision, however narrow, was 

undoubtably a "yes" in the same way as the narrow Danish 

result was undoubtably a "no", it does give further 

evidence of the lack of popular support for the process of 

European integration and can be seen as symptomatic of the 

popular discontent felt throughout Europe. This lack of 

popular feeling is significant in placing the Community on 

the intergovernmental end of a federal spectrum. 



An Intergovernmental community 

I 
l 

Thus it can be seen that the Treaty on European Union will 

have wide ranging effects on the positioning of the 

Community on a federal spectrum. Some of these effects 

have been determined by the actual articles of the treaty 

which were finalized in Maastricht late in 1991. Despite 

some of the provisions of the treaty which enhance the 

power of the European Parliament and regional 

organizations, the Treaty on European Union creates a body, 

The Union, which emphasizes the power of the Member states 

in the Community. This is demonstrated most clearly in the 

provisions on a Common Foreign and Security Policy which 

give almost all significant power to the Member States 

through the European Council and the Council of Ministers. 

Indeed the treaty's temple structure itself, with the 

European Council making up the overarching entablature, can 

be seen to give the Union a unequivocal intergovernmental 

base. This conclusion is further demonstrated by the 

Community's decision to allow derogations from some areas 

of the treaty and by some of the solutions which have been 

proposed to deal with the "no" vote in the Danish 

referendum. The Danish vote itself, and the narrowness of 

the French "yes" vote give further evidence that the Treaty 

on European Union creates an organization which is far from 

federal. 

In all it seems that the Community has changed from the 

supranational body, with a .limited range of competences 

established in the 1950s, to an organization with a broader 
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range of competences that is run on intergovernmental lines 

with the Member States playing a much greater role in the 

development and operation of Community policy than was, 

perhaps, envisaged by Schuman, Monnet and the other 

originators of the Community idea. The treaty signed at 

Maastricht has done a great deal to reinforce this 

intergovernmental position and has significantly enhanced 

the power of the Member States in the new Union. Although 

this does not mean that the Community can not continue to 

grow and to integrate it does mean that this integration 

will not be towards the creation of a powerful central 

authority and a more unified position on a federal 

spectrum. 
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Some Predictions 

In the light of the changes made in Europe by the Treaty on 

European Union it seems possible to make some predictions 

about the future shape of the Community. Some trends have 

obviously emerged over successive amendments to the Treaty 

of Rome with respect to the Community's institutions. 

These trends have been continued by the Treaty on European 

Union. The most spectacular change in fortune can be seen 

with respect to the European Parliament. The European 

Parliament, under the original treaty was able to ~xercise 

"advisory and supervisory powers" only (Article 137 EEC). 

With the passage of the SEA and now the Treaty on European 

Union this situation has changed. Under the new treaty, the 

EP has gained many new powers including, significantly, a 

right of initiative (Article G 41 TEU; Article 138b EC) and 

a right of veto in a limited number of legislative areas. 

(Article G 61 TEU; Article 189b(6) EC) The logic of 

integration suggests that this situation will continue and 

that the Parliament will continue gain in authority as 

integration proceeds. As more and more areas come under 

Community control it seems that there will be more and more 

calls for some form of democratic control over legislation 

in an attempt to redress the so called "democratic deficit" 

which exists between the powers transferred to the European 

level and the control of elected representatives over them 

(Williams, 1990, p. 306). The simplest way for this 

deficit to be redressed is to increase the power of the EP. 
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Given the changes made at Maastricht, it seems that the 

Council of Ministers will continue to exercise power in the 

Community throughout the passage of legislation. This 

power will be shared with the European Council. Under the 

Treaty on European Union the two institutions work 

together. The European Council sets the "general political 

guidelines" (Article D TEU) of Community action, while the 

Council of Ministers has "the power to take decisions." 

(Article 145 EC). It seems that as the integrative process 

continues these roles will merge with the two bodies 

playing a joint executive role. This situation can be seen 

to be emerging in the joint action provisions of the treaty 

articles dealing with the Common Foreign and Security 

Policy. Article J3(1) TEU states that "The Council.shall 

decide, on the basis of general guidelines from the 

European Council, that a matter should be the subject of 

joint action." The article goes on to outline the 

procedures to be taken in the adoption and operation of 

such an action. 

The Treaty on European Union seems to show that the 

Commission's role in the future legislative process will 

undergo the most significant changes of all the Community 

institutions. In Monnet's original conception of the 

Community the High Authority was central to the integrative 

process. However, during the negotiations which led up to 

the Treaty of Rome this idea was watered down and more 

power was given to the Council of Ministers (Monnet, 1978, 
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p. 297. & pp. 332-333). This is a trend which has 

continued throughout the development of the community and 

can be seen to be perpetuated in the Treaty on European 

Union especially in the usurpation of one of the 

Commission's main strengths, the sole right of initiative, 

by the European Parliament (Article G 41 TEU; Article 138b 

EC). This trend can be expected to continue as the 

European Parliament, the European Council and the Council 

of Ministers all increase in importance. On this basis it 

seems that the Commission's role in the legislative process 

will be dramatically reduced. As a consequence of this 

development the Commission may choose to increase its role 

in other areas. 

As well as its legislative powers, Article 155 EC 

states that the Commission shall; "ensure that the 

provisions of [the] treaty and the measures taken by the 

institutions taken pursuant thereto are applied" and 

"formulate recommendations or deliver opinions on matters 

dealt with in [the] treaty, if it expressly so provides or 

if the commission considers it necessary.'' These are the 

roles which could be enhanced by a Commission with much 

reduced legislative ability. The Commission could well 

become some form of Community secretariat and watchdog, 

ensuring that matters of significant Community interest are 

correctly dealt with by the other Community institutions. 

Thus the changes to the Community structures made at 

Maastricht late in 1991 can be seen to have significant 

implications for the future shape of the Community. The 



Community institutions will be reformed into a stronger 

central authority, with the Council of Ministers and the 

European Council acting as an executive and the European 

Parliament giving democratic control and legitimacy to the 

whole body. The policy of subsidiarity, first seen in the 

Treaty on European Union, will affect the areas over which 

the European authorities have influence, that is, in 

Riker's terms, it will affect the degree of centralization 

or peripheralization evident in the Union. 
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The structure created may appear to be very similar to 

that seen in federal states such as the United States, with 

the Councils acting as a Senate and the EP acting as a 

House of Representatives. Although the reformed Community 

would be highly integrated, it would not be a federation in 

the American form. In line with the developments seen at 

Maastricht, the autonomy and decision making power retained 

by the Member States through the council of Ministers and 

the European Council in particular, would ensure that the 

Community remained broadly intergovernmental. · 
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Conclusion 

As many writers have said, the European Community is a 

unique body. It does not fit easily into any of the 

theoretical categories normally used to describe 

international organizations and states. It is neither a 

federal state nor an international organization. It is 

instead some amalgam of the two. The Treaty on European 

Union will have significant effects on the operation of the 

Community and the new Union and on the future development 

of Europe. Although it will alter the nature of the amalgam 

by broadening the scope of Community action and enhancing 

the role of the Member States within the organization, the 

new treaty will do little to solve this definitional 

dilemma. 

The Treaty on European Union can be seen to follow the 

pattern which has been developing since the negotiations 

which led up to the signing of the Treaty of Rome in 1957. 

It enhances the power of the Member states in the Community 

at the expense of institutions representing Europe as a 

whole. The Treaty on European Union can therefore be seen 

as an intergovernmental, rather than a federal document. 

It seems that this situation is unlikely to change in the 

future and that the power of the Member States will 

continue to grow in the Community. In light of this 

conclusion, the effects of the treaty on the Community, 

Europe and the wider world can now be determined. 
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CHAPTER FIVE 

Beyond Maastricht 

The treaty which was signed by the members of the 

European Council at Maastricht early in December 1991 can 

be seen to have significant implications for the European 

Community, indeed it creates an entirely new organisation 

in Europe- the European Union, which deals with many more 

issues than perhaps even the most idealistic proponents of 

European unity proposed when the Community was first 

established. Despite this broadening of scope evident in 

the "new Europe" it seems that Monnet, Schuman, Spinelli 

and the other proponents of a unified Europe would not 

approve of many of the changes made in the drive to create 

the "ever closer union" advocated in the preamble to the 

Treaty of Rome. 
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As has been shown in the preceding chapters, the Treaty 

on European Union can be seen as a document which, if 

passed into law, will move Europe towards a Union placed 

firmly on the intergovernmental end of a federal spectrum. 

This conclusion is useful in that it allows for a wider and 

deeper investigation of the effects of the treaty to be 

undertaken. 
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Europe a la carte? 

An investigation into the wider implications of the passage 

of the Treaty on European Union must, obviously, begin with 

an investigation of the treaty itself. Events in Europe 

following the passage of the treaty are, however, also 

significant in giving some indication of the implications 

the treaty will have for the wider world in the future. An 

investigation into these things will, then, be instructive 

in building up a picture of the lasting effects the Treaty 

on European Union will have for Europe and for the world. 

The first area of investigation is the treaty itself. 

As has been shown, the treaty is an agreement with a number 

of the features which enhance the role of the Member States 

and therefore the intergovernmental nature of the European 

Union - the most significant of these being the power given 

to the European Council through the treaty's temple 

structure and the provisions on a Common Foreign and 

Security policy. 

Perhaps more important for the wider picture of the 

treaty's effects are the things which are not in the treaty 

or, more specifically, the sections of the treaty which 

allow Member States to "opt out" of certain parts qf 

European Community law. 

Derogations from Community law have existed in the 

past, indeed the Treaty of Rome contains protocols allowing 

France, Germany and Luxembourg to opt out of some areas of 

Community competence. (European Communities, 1987, pp. 511 

- 528). However these derogations concern areas which can 



be seen as insignificant to the future development of the 

community and what is more, they contain time limits after 

which they cease to be valid. This is not the case with 

respect to the Treaty on European Union. 
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One of the most significant parts of the Treaty on 

European Union is the creation of a single currency in 

Europe by 1999 (Article G 25 TEU). This process, in the 

best Community tradition, is to be conducted in stages, 

with a series of deadlines setting various levels of 

economic integration. However, despite the provisions of 

protocol 10 of the treaty, which declares the movement 

towards a single currency to be "irreversible", protocol 11 

allows the United Kingdom to move to the third stage of 

Economic and Monetary Union if and when it receives 

approval from the House of Commons. Furthermore, protocol 

12 TEU allows for Denmark to be exempted from the third 

stage if a constitutionally required referendum decides 

that the country should not join. These derogations allow 

for some Member States to act separate from the main body 

of European affairs and as a consequence can be seen to 

work against the ideal of a single, supranational Europe. 

A similar situation can be seen to be created by the 

other significant break in the unicity of the treaty - the 

Social Charter. European policy on social matters was a 

sticking point in the negotiations at Maastricht which led 

up to the signing of the treaty. In fact the British 

unwillingness to consent to the social policy agreed on by 



173 

the other Member States nearly caused the treaty's downfall 

before it had even been finalized. In the end a last 

minute compromise was reached and the British ~ere given 

the right to opt out of the Social Charter. Protocol 14 

TEU now contains the cumbersomely titled "Agreement on 

social policy concluded between the Member States of the 

European Community with the exception of the United Kingdom 

of Great Britain and Northern Ireland." The social policy 

of the other Member States will operate through the 

existing institutions of the Community, with appropriate 

adjustments made to the numbers of votes needed for 

majority decisions and the like. British social policy 

continues to operate under the old provisions of the EEC 

treaty only (Articles 117- 127 EC). Although the social 

policy opt out can be seen as a useful compromise in that 

it facilitated the passage of the Treaty on European Union, 

it can be seen to create a further increase in the power of 

the individual Member States in the community and therefore 

break down the cohesion of the Community as a whole. 

These factors can be seen to have a significant impact 

on how Europe is comprised and will develop, especially 

when they are seen in the light of the intergovernmental 

nature of other parts of the treaty. The Member States, 

even those states usually seen as the strongest defenders 

of the Community ideal, all passed a treaty which enhanced 

their own power within Europe rather than granting 

authority to a supranational European body. The treaty 

even allowed some Member States not to participate in some 



areas of European interest. This seems tq indicate that the 

governments of the Member States intend to continue their 

central role in European affairs rather than transfer their 

power to an overarching European authority and ultimately 

lose their own identities. The logical implication of this 

conclusion is the creation of what has become known as 

Europe a la carte, where Member States can choose the areas 

of European interest in which they wish to be involved. 

This idea is contrary to the ideals of the Community's 

founders who wanted to create a single unified 

supranational authority. As the Member States would 

gradually cease to exist, they could not logically, pick 

and choose their areas of involvement in a truly 

supranational community. 

Thus analysis of the text of the Treaty on European 

Union, particularly the derogations with respect to EMU and 

social policy, as well as the overall structure of'the 

treaty, show that the treaty heralds the creation of an a 

la carte Europe and demonstrates the primacy of the nation 

state in European affairs. Other events which have 

occurred in 1992 give further evidence of this trend. 

on June 2 1992 Danish voters voted not to ratify the 

Treaty on European Union, this was a significant event in 

itself, as will be discussed below, however, the actions of 

politicians attempting to solve the problem of the Danish 

rejection may have important consequences in Europe. 
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Although, according to the strict letter of Article R 

TEU, the Danish decision means the treaty can not be 

passed, European leaders were loathe to open the "Pandora's 

Box" of renegotiation (The Press 4 June 1992, p. 10). Other 

solutions too were fraught with difficulty. It seems 

impossible to hold another referendum on the same question, 

but to do otherwise will mean amendments to the treaty and 

create more problems. Danish Prime Minister Poul Schuelter 

wishes to amend the treaty by adding declarations and 

protocols giving Denmark the right to opt out of common 

defence arrangements, a common currency and European 

citizenship - all vital parts of the new treaty (The Times 

14 September 1992, p. 8). Moves of this sort, which may be 

the only way the treaty can be saved, would pave the way 

for other Member States to choose to opt out of treaty 

provisions in the future. This would clearly enhance the 

role and influence of the Member states in European affairs 

and help to create an a la carte Europe. 
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The ERM crisis 

The continuing role of the Member States in European 

affairs is further exemplified by another event of 1992, 

this time connected with the economic affairs of the 

Community. As part of the Community's financial provisions 

all Member States are involved in what is known as the 

exchange rate mechanism (ERM). The ERM means that Member 

States keep their exchange rates within a fixed band in 

order to ensure that currency fluctuations do not adversely 

affect the free movement of goods, services and capital 

(Driffill and Turner, 1991, p. 139). Britain was initially 

reluctant to join, fearing a loss of economic sovereignty, 

however, in 1990 then Chancellor of the Exchequer John 

Major took Britain into the system. The exchange rate 

mechanism can be seen as an essential component of the 

moves towards a common currency which make up a significant 

part of the Treaty on European Union as the currencies of 

the Member States must not be greatly divergent if they are 

to be able to converge under the third stage of th~ EMU 

process. The ERM then can be seen as an important move in 

the creation of a supranational European state in that the 

Member State's ability to act is restricted by overarching 

European policies. 

Since the creation of the European Monetary System in 

1979 the ERM has been reasonably successful in keeping 

European currencies within the specified band, however the 

turmoil created by the Danish rejection of the Maastricht 

treaty changed this situation. This turmoil was heightened 
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in early September 1992 when opinion polls began to show 

that a referendum to be held in France on the treaty would 

be very close and could in fact return a "no" vote. In 

response to these pressures the value of the Pound sterling 

dropped dramatically against other currencies and on 10 

September it stood just within the ERM minimum boundary. 

The Pound was not the only currency to suffer and on 14 

September the Italian government was forced to devalue the 

Lira by 7 percent to keep it within the ERM band. The 

German Bundesbank cut key lending interest rates by 0.25 

percent in an attempt to stabilize the ERM but this did 

little to help the value of the Pound as rates continued to 

fall. on 17 September, after two unsuccessful attempts by 

the Bank of England to stop the fall by raising interest 

rates, Prime Minister John Major and Chancellor of the 

Exchequer Norman Lamont were forced to abandon the defence 

of the Pound and suspend membership of the ERM. This move 

had significant financial implications for the other 

countries in the ERM. The Lira was suspended from the 

system, the Peseta devalued by 5 percent and only the 

German Mark, the Dutch Guilder and Belgian Franc remained 

strong (The Times 10 September- 18 September 1992). The 

narrow margin in favour of Maastricht which was returned by 

the French voters on 20 September did little to ease the 

financial problems of the Community and the Bank of France 

was forced to spend billions in foreign exchange to prop up 

the Franc (The Press 24 September 1992 1 p. 6). 



These moves were clearly of significance for the 

financial state of the Community, indeed some economists 

believed that the ERM was on the verge of collapse (The 

Press 24 September 1992, p. 6). The implications of these 

developments are, however, wider than this. The fact that 

two Member States were forced to withdraw from the system 

shows that it was unable to cope with the demands that 

could be placed upon it. This may indicate that the single 

currency proposals set out in the Treaty on European Union 

are unfeasible, at least at the present stage of Community 

development. This cast doubt over the success of the other 

moves towards integration set out in the treaty. 

Furthermore the affected Member States found that they 

could solve their difficulties only by reverting to their 

traditional national bases rather than within the context 

of the European organization. This seems to demonstrate 

that Europe relies on the Member States and shows that 

their existence in the Community system is likely to 

continue in the future. 

These findings are significant in themselves but they 

also have important implications for the European Community 

and for the process of European integration. They 

demonstrate that future integration must proceed on the 

assumption that the Member states will continue to exist in 

the Community and will continue to play a vital role, at 

least in the near future. Thus those who advocate the 

creation of a federal Europe where the Member States are 
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subsumed under a centralized European government must be 

prepared to adapt their views or discard them altogether. 

Further integration, it seems, will be on a firm 

intergovernmental base. This conclusion needs to be 

considered by students of the European Community as it will 

fundamentally affect the way in which the Community will 

develop and integration will proceed in the future. 



A People's Europe 

It seems then that the nation state is to continue to 

be a significant part of European and world affairs. This 

is clearly shown by the intergovernmental nature of the 

text of the Treaty on European Union and the events which 

have followed its signing. There is, however, another 

factor which should be considered. 
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For the first time in the history of the European 

Community the views of the people of Europe have become 

significant to the development of the Community. Prior to 

the passage of the Treaty on European Union European policy 

makers were able to act largely as they wished, confident 

that th~ people would follow them or would, at least, not 

be concerned by developments in European integration. This 

is no longer the case. This is evident on two levels. 

Firstly, three of the Member States have used referenda to 

determine whether they will ratify the treaty as is 

required under Article R TEU. Of these states only one; 

Ireland, has come out clearly in favour of the treaty. 

France voted by a "razor-thin" margin to accept the treaty 

while Denmark voted to reject the treaty on June 2. Thus 

in three of the Member States the feeling of the people is 

directly linked to the success (or failure) of the treaty. 

In other Member States the ratification process is 

undertaken by the governments of the Member States in 

accordance with their constitutional requirements, rather 

than by referenda. However in these states too, popular 

pressure is important. Self interested representative 



governments are unlikely to make changes which are contrary 

to the wishes of the people if they wish to remain in 

office. Thus although John Major says that he is "not in 

favour of a referendum in a parliamentary democracy" {The 

Times 4 June 1992, p. 1.) the views of the people will 

still influence the decision made by the House of Commons 

on ratification when the question is put to it in Autumn. 

It seems quite clear that many Europeans believe that 

the nation state should continue to exist as a vital part 

of European society. Perhaps the most obvious evidence of 

this is the very low rate of support given to the Treaty on 

European Union in the referendums which were held to decide 

on its ratification, however, this dissatisfaction is 

reflected in "grumblings" throughout Europe with Europeans 

concerned about growing centralization and a lack of 

democratic legitimacy in the Community. Politicians within 

Europe are obviously aware of this discontent with French 

President Mitterand, German Chancellor Kohl and British 

Prime Minister Major all expressing their concerns and 

seeking ways to address these problems (The Press 23 

September 1992, p. 10; The Press 26 September 1992, p. 13). 

Discontent with the Community's legislative procedures is 

also evident in Europe. Although the Council of Ministers, 

which has the bulk of the decision-making authority in the 

Community is made up of elected officials from the Member 

States, Europeans believe that decisions should be made in 

a more public manner (The Press 24 September 1992, p. 12). 

This demonstrates further the desire of Europeans to hold 
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onto the sovereignty of the Member States. If they were in 

favour of moves to increase the power of a central 

supranational body, there would be little resistance to the 

Council acting in the manner of a sovereign government, 

that is, behind closed doors. As there is a resistance to 

this method of operation it seems that Europeans wish the 

Member States to play an independent role in the European 

decision-making process. 
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Thus it seems that European people and European 

politicians are united in their desire for the Member 

States of the Community to continue to play a significant 

role in Europe. Indeed it could well be argued that 

European political leaders shape their views and act in 

response to the views of Europeans in general (or at least 

of European voters) rather than the other way around! Such 

a unity of belief shows that moves towards an 

intergovernmental style Europe have a much greater chance 

of success than do moves towards a more·federal type of 

organisation where the Member States lose their authority 

to a European superstate. 
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Conclusions 

The Treaty on European Union was signed in Maastricht on 7 

February 1992. It can be seen as another step in the 

process towards the creation of the "ever closer union 

among the peoples of Europe" set out in the preamble to the 

Treaty of Rome. This process has been long and it seems 

that the Maastricht treaty will not be the final stage. 

The Treaty on European Union can be seen to mark a 

significant step in the process of European integration. 

rt can be seen to demonstrate the aim of Europeans to 

continue the integration process and enlarge the scope of 

the Community's action and influence in the world. Despite 

this growth in scope it seems that the Treaty on European 

Union would not have been to the liking of Monnet, Schuman 

and Spinelli. In contradiction to the claims of some 

European politicians, the Treaty on European Union will not 

create a federal Europe in the near future, indeed the 

treaty demonstrates that the Member States have no desire 

to surrender their sovereignty to a supranational European 

superstate and are determined to remain a part of the 

international system for some time to come. The contents 

of the treaty and the events which have followed its 

finalization, furthermore, demonstrate the desire to remain 

sovereign and independent is held not only by governmental 

elites in the Member States, but by the people of Europe 

who are directly affected by the operations of the 

community. 
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This desire to ·remain sovereign and independent can be 

seen as an important development in the study of 

international relations affecting such diverse issues as 

arguments for one-world government and the future of the 

Olympic games! On a less esoteric level the obvious rise 

in the importance of popular sentiment in moves towards 

European integration _has significant implications for 

European leaders. It seems that future developments in 

European integration will require the consent of the people 

of Europe. Popular support could well become a 

"touchstone" of integration and no development will be able 

to take place without it. This is a far cry from the early 

days of the European Community when integration proceeded 

without the explicit consent of the European people. 

In all it seems that the Treaty on European Union puts 

an end to the dreams of the founders of the Community to 

create a strong federal Europe. Although the Community 

will continue to develop and grow, the Treaty on European 

Union puts a nail in the coffin of the creation of the 

United States of Europe. 

The passage of the Treaty on European Union, then, has 

clearly had important implications in Europe irrespective 

of its ratification and it will continue to have important 

implications in the future. In light of the aim laid out 

in the preamble to the Treaty of Rome the question must now 

be asked; where to from here? 
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