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Abstract
This thesis explores the effectiveness of Association of Southeast Asian Nations (ASEAN)
initiatives, relevant international environmental agreements, and principles of international
environmental law on the prevention of forest fires and transboundary haze pollution in Indonesia
and Southeast Asia. For many years, forest fires in Indonesia have resulted in transboundary haze
pollution that has harmed neighbouring Southeast Asian countries. Despite numerous prevention
efforts, forest fires continue to occur in Indonesia, particularly during the dry season. The majority
of these forest fires are caused by human activity, including the slash and burn method in land
clearing, which has been used in Indonesia for centuries, but it is now being used on a larger scale
by big plantation companies. Additionally, logging and land expansion of palm oil plantation
contribute to the occurrence of forest fires. Regional initiatives such as the 2002 ASEAN
Agreement on Transboundary Haze Pollution (AATHP) have been ineffective in reducing
Indonesian forest fires and their transboundary impact in the region. The obligatory nature of the
AATHP is frequently weakened by the strong influence of the ASEAN Way norm, adopted by
ASEAN member states, which puts forward the principle of non-interference in addressing the
relationships between them.
Furthermore, this research asserts that obligations under relevant international environmental
agreements have had minimum impact on states, particularly Indonesia, in terms of indirectly
assisting them in preventing forest fires and transboundary haze pollution. The obligations
imposed by these agreements are often too general, leaving states like Indonesia with an excessive
amount of discretion in terms of national implementation. In addition, this thesis concludes that
principles of international environmental law have been ineffective at influencing states’ behaviour
in addressing forest-related issues. The existence of the ASEAN Way, which is based on a strong
belief in state sovereignty, has hampered implementation of these principle in the region. In
addition, owing to the fact that the ASEAN Way promotes a peaceful means of settling dispute,
which is informal and non-judicial, it is more difficult for states impacted by transboundary haze
pollution caused by forest fires in Indonesia to challenge Indonesia before an international court
or tribunal.
The methods to be used in conducting this research are primarily positivist doctrinal legal approach
combined with desktop studies. The purpose of a doctrinal legal approach is to assist in the
formulation of legal doctrines by analysing legal rules. It is based on current regional and
international positive laws that are applicable to environmental protection, including regulations
and conventions relating (directly and indirectly) to forest fires as sources. This thesis argues that
the effectiveness of regional initiatives, including the AATHP, must be improved in order to foster
cooperation in resolving the ongoing issue of forest fires and transboundary haze pollution in the
Southeast Asian region. In addition, international environmental agreements must engage more in
forest fire prevention in a way that could be clearly implemented at the national level, particularly
in Indonesia, the region’s primary source of forest fires and transboundary haze pollution issues.
Ultimately, impacted states must have a way to hold a source state accountable for their actions
that harm the environment without having to violate the region’s fundamental values.
Keywords: forest fires, transboundary haze pollution, international environmental law
xi
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Chapter 1:
Introduction
1.1 Forest Fires and Transboundary Haze Pollution in Southeast Asia
Transboundary haze pollution is one of the most challenging environmental issues in Southeast
Asia, and it mostly originates from forest fires in Indonesia.1 It creates hazardous levels of air
pollution, which adversely affects neighbouring countries in Southeast Asia.2 It causes economic
damage, biodiversity loss, health issues, disruption to education and travel, and closure of
businesses. It became a major international environmental issue particularly after the Indonesian
forest fires disaster in 1997/1998, which was influenced by El Niño Southern Oscillation (ENSO).3
After the 1997/1998 forest fires, other Indonesian forest fires that caused transboundary impacts
reoccurred in 2006, 2009, 2012, 2013, 2015, and the latest in 2019/2020.4 In 2015, forest fires
caused economic damage in Indonesia that exceeded US$ 16.1 billion (Rp. 211 trillion),5 and
contributed to the deaths of 19 people and more than 500,000 cases of acute respiratory infections.
It also forced 24,773 schools to close for 34 days, affecting 4,692,537 students.6 More recently, in
2019, the World Bank reported that the 2019 Indonesian forest fires cost the country an estimated
US$ 5.2 billion in total economic loss,7 not including countless loss of biodiversity. It also
contributed at least 708 million tons of CO₂ emissions in the atmosphere, affecting the global

Laely Nurhidayah, Shawkat Alam and Zada Lipman “The Influence of International Law upon ASEAN Approaches
in Addressing Transboundary Haze Pollution in Southeast Asia”, (2015), Contemporary Southeast Asia, Vol. 37, No.
2, at 184.
2
Euston Quah “Transboundary Pollution in Southeast Asia: The Indonesian Fire” (2002) World Development Vol.
30, No 3, at 429–441.
3
Luca Tacconi “Kebakaran Hutan di Indonesia: Penyebab, Biaya dan Implikasi Kebijakan” (2003) CIFOR Occasional
Paper No. 38 (i), at 1.
4
Rhett Butler “2006 Indonesian Forest Fires Worst Since 1998”, (1 March 2007), Mongabay
<https://news.mongabay.com/2007/03/2006-indonesian-forest-fires-worst-since1998/#:~:text=While%20the%202006%20el%20Ni%C3%B1o,acres)%20ever%20recorded%20in%20Indonesian.>;
Bernadette Christina Munthe “Area burned in 2019 forest fires in Indonesia exceeds 2018”, (21 October 2019),
Reuters, <https://www.reuters.com/article/us-southeast-asia-haze-idUSKBN1X00VU>; WRI “Forest Fires in
Indonesia – June 2013”, (23 June 2013), World Resources Institute, <https://www.wri.org/data/forest-fires-indonesiajune-2013>.
5
World Bank Group “The Cost of Fire: an economic analysis of Indonesia’s 2015 fire crisis” (2016) Indonesia
Sustainable Landscape Knowledge Note, at 3–4.
6
Tacconi, above n 3, at 5.
7
Phys “Indonesia hit with $5.1 billion in forest-fire losses: World Bank”, (22 December 2019),
<https://phys.org/news/2019-12-indonesia-billion-forest-fire-losses-world.html>
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climate.8 From these cases, it is clear that Indonesian forest fires and haze pollution are causing
environmental, health and economic problems regionally and internationally as well as
domestically. Therefore, domestic legal mechanisms alone are not sufficient or effective enough
to address this issue. Preventing and mitigating forest fires and transboundary haze pollution in
Southeast Asia would be more effective if action is taken through regional and international legal
mechanisms; forest fires and transboundary haze pollution is a global issue and therefore requires
regional and international contributions as well as domestic action.9 For this reason, this thesis
examines relevant regional agreements and initiatives, as well as international environmental law
and principles of international environmental law, to determine what obligations are currently
applicable to Indonesia with respect to forest fires and haze pollution. One of the focuses will be
on those obligations that may have the potential to influence how each state conducts their forest
related activities and those obligations that may improve cooperation between states in preventing
forest fires and haze pollution.

1.1.1 Causes of Forest Fires
To create an effective legal framework for preventing forest fires and transboundary haze pollution
in Southeast Asia, it is critical to first pinpoint their primary causes, most notably in Indonesia,
which will be discussed in greater detail in Chapter 2. In general, Indonesian forest fires are
traditionally caused by the slash-and-burn system that has been used by farmers to open land for
cultivation, but this system is now being used by plantation companies to expand palm oil
production.10 Even though land clearing by fire is prohibited, the alternative of using heavy
machinery can be expensive.11 In some cases, land clearing extends into peatland areas, which are
susceptible to fire. Peatland fires have significant consequences for climate change and health
because peat fires produce a haze that releases absorbed aerosols,12 which, combined with
widespread deforestation and little rainfall, leaves them susceptible to fires that can burn for

A. Carvalho et al “Forest fires in changing climate and their impacts on air quality” (2011), Atmospheric
Environment, Vol. 45, at 5545.
9
Patricia Birnie et al International Law & The Environment: Third Edition (Oxford University Press, New York,
2009) at 8.
10
Anshuman Varma “The economics of slash and burn: a case study of the 1997-1998 Indonesian forest fires”
(2003) 46 Ecological Economics at 159–160.
11
Dicky Simorangkir “Fire use: Is it really the cheaper land preparation method for large-scale plantation?” (2007)
Mitig Adapt Strat Glob Change 12, at 147–164.
12
World Bank Group, above n 5, at 4.
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months.13 However, the Indonesian government supports land expansion for palm oil because it is
regarded as an important sector for the economy. This makes it difficult for the Indonesian
government to adopt a strict no-burning policy. As a result, domestic legislation to protect the
environment14 still allows burning activities when they are carried out in accordance with
traditional practices and the local wisdom in the respected regions.15 In general, the Indonesian
government still allows burning activity for a maximum of 2 hectares per head of family, using
fire corridors to prevent the fire spreading to surrounding areas,16 also known as “controlled
burning”. However, when controlled burning is not implemented correctly, forest fires will occur.
With the lack of supervision by local authorities, controlled burning activities in Indonesia may
result in a forest fire.

Tackling forest fires and transboundary haze pollution in Indonesia is a complicated matter. In the
2015, four hundred and seventy-five companies were involved with forests burning. This included
seven foreign companies located in the island of Sumatra.17 In relation to this, seven corporate
executives were arrested on charges of environmental mismanagement and illegal fires causing air
pollution charges across Sumatra and Kalimantan.18 In addition, between August and October
2015, there were a total of 5,489 fire hotspots19 caused by 198 logging companies, 22,058 fire
hotspots caused by 249 pulp companies, 18,170 fire hotspots caused by 909 palm oil companies,
and 9,949 fire hotspots caused by 709 coal companies.20 From May 2013 to October 2016, there
were 279,434 estimated fire alerts on the islands of Java, Kalimantan, Lesser Sunda, Maluku,
Papua Sulawesi and Sumatra combined.21 Forest fires from these activities resulted in regional
Lael K Goodman and Kranti Mulik “Clearing the Air: Palm Oil, Peat Destruction, and Air Pollution” (2015), Union
of Concerned Scientists, at 2.
14
Law of Republic Indonesia Number 32 Year 2009 Regarding Protection and Management of Environment, Article
69 section (1) h.
15
Article 69 (2).
16
Elucidation of Law Number 32 Year 2009, Article 69 (2).
17
Komisi Pemberantasan Korupsi “Menhut Gandeng KPK Usut Kasus Kebakaran Hutan Riau” (2016),
<www.KPK.go.id> at 1; Direktur Tipidter Bareskrim Brigadir Jendral Pol. Yazid Fanini stated that one company from
China, one from Australia and five from Malaysia. (2015) <http://news.metrotvnews.com>
18
Wahyudi Soeriaatmadja “Indonesia arrests seven company executives for illegal forest fires” (2015)
<http://www.straitstimes.com>
19
National Park Services “Fire Terminology: Fire Hotspots is a particular active part of a fire” <
https://www.fs.fed.us/nwacfire/home/terminology.html#:~:text=Hotspot%3A%20A%20particular%20active%20par
t,with%20emphasis%20on%20first%20priorities.> (accessed 7 February 2022)
20
Greenpeace Ringkasan Titik Api “Fire Hotspot Distribution 1 st August – 26th October 2015” (2015).
21
Global Forest Watch “GWS Fires Analyses” (2016) Nasa Fire Information for Resource Management (FIRMS)
Active Fire Data.
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CO₂ emissions of 11.3 million tonnes per day in September and October 2015, which was more
that the daily emissions of the 28 EU states during the same period (8.9 million tonnes).22 The
above situation demonstrates the complexity of the issue when addressing forest fires, as it
involves numerous companies in strategic sectors for the country’s economy, as well as a large
amount of CO² emissions per day. Applying robust measures may jeopardise states' income from
the forestry and agricultural sectors, whereas weak measures may allow forest fires to reoccur.
Therefore, addressing them will not be sufficient if action is taken solely by Indonesia. Arguably,
it requires involvement and cooperation as well as behavioural change of a variety of stakeholders,
including the government, the private sectors (foreign or domestic), and individuals. In fact, in
some cases, it may require international assistance (direct or indirect).

1.1.2 Current Regional Agreements and Principles Addressing Forest Fires
1.1.2.1 The Association of Southeast Asian Nations and the ASEAN Way Principle
Because the source country and the directly impacted countries are geographically located in the
Southeast Asian region, it is critical for this research to briefly acknowledge the intergovernmental
organisation governing the region, the Association of Southeast Asian Nations (ASEAN) and the
fundamental principle governing the region, which will be discuss further in Chapter 3. ASEAN
was established on 8 August 1967 and consists of 10 countries: Indonesia, Malaysia, Thailand, the
Philippines, Singapore, Brunei Darussalam, Vietnam, Laos PDR, Myanmar and Cambodia.23 It is
one of the most diverse regions in the world in terms of culture, politics, economics, and religion.
In addition, the principle that underlines ASEAN and guides the relationships and cooperation
among ASEAN member states is the “ASEAN Way” principle, which was adopted in the Treaty
of Amity and Cooperation and signed in Indonesia in 1976.24 This principle underpins ASEAN
and it is regulated in various regional treaties under the organisation. This principle emphasises,
inter alia, state sovereignty, non-interference, dispute settlement by peaceful means, and effective

The Straitstimes “Indonesia forest fires in 2015 released most carbon since 1997: Scientists”, (29 June 2016), <
https://www.straitstimes.com/asia/se-asia/indonesia-forest-fires-in-2015-released-most-carbon-since-1997scientists#:~:text=The%20results%20showed%20that%20regional,tonnes%20during%20the%20same%20period.>
23
1967 ASEAN Declaration, Bangkok Declaration, 6 ILM 1233 (1967); Shaun Narine “Forty years of ASEAN: a
historical review”, (2008), The Pacific Review, Vol. 21, No. 4, at 415.
24
Treaty of Amity and Cooperation in Southeast Asia (adopted 24 February 1976, entered into force 21 June 1976)
1025 UNTS 317; David Martin Jones, M. L. R Smith “Making Process, Not Progress: ASEAN and the Evolving East
Asian Regional Order”, (2007) International Security, Vol. 32, No. 1, at 154.
22
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cooperation among states.25 The “ASEAN Way” is considered the fundamental principle for
guiding ASEAN member states in addressing various types of regional cooperation and activities,
including those relating to forest fires and transboundary haze pollution. The ASEAN Way
principle will be covered in greater detail in Chapter 3.

1.1.2.2 Regional Agreements
In their efforts to address forest fires and transboundary haze pollution in Southeast Asia, in 1995,
the ASEAN member states adopted the Cooperation Plan on Transboundary Pollution, followed
by the Regional Haze Action Plan in 1997. However, these initiatives failed to prevent forest fires
and transboundary haze pollution in the region, particularly the Indonesian forest fires in
1997/1998, because they adopted soft and non-binding obligations on states.26
United Nations Environment Programme (UNEP) declare the 1997/1998 forest fires as a “global
disaster”.27 Therefore, in 2002, ASEAN member states agreed to adopt a landmark agreement on
forest fires and transboundary haze pollution: the ASEAN Agreement on Transboundary Haze
Pollution (AATHP).28 This agreement was intended to impose a stronger obligation on states to
resolve the issue, compared to the previous measures. The overarching objective of the Agreement
is to prevent transboundary haze pollution from forest fires through national efforts and intensified
regional and international cooperation.29 It was ratified by all ASEAN member states, with
Indonesia, as the source state of forest fires issues in the region, being the last member to ratify the
agreement, on 14 October 2014,30 12 years after its adoption.

Shawkat Alam and Laely Nurhidayah “The international law on transboundary haze pollution: What can we learn
from the Southeast Asia region?” (2017), Review of European, comparative and international law, Vol. 26, No. 3, at
253.
26
Simon SC Tay “Southeast Asian Fires and Haze: Law, Responsibility and Cooperation” (1998) LAWASIA Journal
Vol. 39, at 48.
27
Ved P. Nanda & George (Rock) Pring, International Environmental Law and Policy for the 21st Century, 2nd Revised
Edition, (Martinus Nijhoff Publishers, Leiden, Boston, 2013), at 349.
28
David B. Jerger, Jr "Indonesia’s Role in Realizing the Goals of ASEAN’s Agreement on Transboundary Haze
Pollution” (2014) Sustainable Development Law & Policy, Vol. 35, at 35.
29
ASEAN Agreement on Transboundary Haze Pollution (adopted 10 June 2002, entered into force 25 November
2003) Article 2.
30
The Law of Republic Indonesia, Number 26 Year 2014 Regarding the Ratification on ASEAN Agreement on
Transboundary Haze Pollution.
25
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However, to date, the AATHP has been proven ineffective in addressing forest fires and
transboundary haze pollution in the region. Arguably, this ineffectiveness is caused by issues
including inadequate compliance, implementation and regional cooperation. The implementation
of and compliance with the Agreement remain a concern. As a result, intentional burning and forest
fires continue to occur in Indonesia every year, causing harm to neighbouring states, especially
Malaysia and Singapore. At the regional level, this ineffectiveness is arguably caused by the low
level of regional and international cooperation and the absence of enforcement measures. In
addition, the “ASEAN Way” principle plays a significant role in contributing to this
ineffectiveness31 because of its emphasis on the principle of sovereignty, non-intervention, and
peaceful way of settling disputes.

1.1.3 The Indirect Impact of International Environmental Agreements and Principles
There are a number of international environmental agreements that have an indirect impact on the
prevention of forest fires and transboundary haze pollution in Southeast Asia. These are the climate
change regime (the United Nations Framework Convention on Climate Change (UNFCCC),32 The
Kyoto Protocol,33 and the Paris Agreement34), the Convention on Biological Diversity (CBD),35
the Ramsar Convention on Wetlands of International Importance Especially as Waterfowl Habitat
(Ramsar Convention),36 the Convention Concerning the Protection of the World Cultural and
Natural Heritage (World Heritage Convention),37 the East Asian–Australian Flyway Partnership
document (EAAFP),38 and the Forest Principles.39 Obligations under these international
Daniel Heilmann “After Indonesia’s Ratification: The ASEAN Agreement on Transboundary Haze Pollution and
Its Effectiveness as a Regional Environmental Governance Tool” (2015) Journal of Current Southeast Asian Affairs,
Vol. 34, No. 3, at 114.
32
UN General Assembly, United Nations Framework Convention on Climate Change: resolution / adopted by the
General Assembly, 20 January 1994, A/RES/48/189.
33
Kyoto Protocol to the United Nation Framework Convention on Climate Change, C.N.101.2004, (open for
signature 16 March 1998, entered into force 16 February 2005).
34
Paris Agreement 2016, C.N.63.2016, (open for signature 22 April 2016, entered into force 4 November 2016).
35
United Nation Convention on Biological Diversity, 1760 U.N.T.S. 69 (open for signature 5 June 1992, entered
into force 29 December 1993).
36
UN Convention on Wetlands of International Importance, UNTS 996 (p.245), (adopted February 1971, entered
into force December 1975).
37
The World Heritage Convention 1037 UNTS151; 27 UST 37; 11 ILM 1358 (1972), (Entered into force 15
December 1975).
38
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australatsian
Flyway), EAAFP.
39
United Nations Conference on Environment and Development. (1992). Agenda 21, Rio Declaration, Forest
Principles. New York: United Nations.
31
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environmental agreements (IEA) may indirectly oblige polluter states, such as Indonesia, to
improve their regional and domestic efforts to prevent forest fires, as the occurrence of forest fires
may affect the ability of these agreements to achieve their objectives. In addition, implementing
the obligations adopted under these international agreements may help states to indirectly enhance
the effectiveness of regional agreements, particularly in relation to international cooperation to
prevent forest fires and transboundary haze pollution. In practice however, owing to its indirect
nature, the implementation of the international environmental agreements at the national level has
had little impact on preventing forest fires and transboundary haze pollution domestically and
regionally.

In addition to international environmental agreements that may impose obligations of indirect
relevance to forest fires and transboundary haze pollution, there are also a number of general
principles of international environmental law that are relevant in this context. These principles
include the no-harm principle, the precautionary principle, the principle of environmental impact
assessment, the duty to cooperate, the duty of notification, and the polluter pays principle. These
all are particularly relevant to the prevention of forest fires and transboundary haze pollution in
Indonesia and Southeast Asia. Obligations encompassed by these principles will help and guide
member states to better engage with their forest-related activities. However, the presence of the
“ASEAN Way” norm complicates the implementation of these principles in the region. For
example, Singapore and Malaysia are unable to initiate proceedings before the an international
court to hold Indonesia responsible for violating the no-harm principle, as this would be considered
a “non-peaceful” act and a “formal” way of resolving conflict among ASEAN member states,
which is not in accordance with the ASEAN Way.40

Overall, the ongoing forest fires and transboundary haze pollution cases in the region are evidence
that domestic legislation alone is not effective in preventing forest fires and transboundary haze
pollution. It also signifies that existing regional and international laws have had little impact in
directly or indirectly address this issue. Given this situation, this research will examine various
Munmun Majumdar “The ASEAN Way of Conflict Management in the South China Sea” (2015) Strategic
Analysis, Vol. 39, No. 1, at 73-87: The ASEAN Way had an impact in the process of resolving conflict in the South
China Sea; Kamarulzaman Askandar et al “The ASEAN Way of conflict management: Old patterns and new trends”
(2008) Asian Journal of Political Science, Vol 10 No. 2, at 32.
40
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agreements and initiatives at regional and international levels, as well as principles of international
environmental law, which are applicable and enforceable in order to mitigate forest fires in
Southeast Asia, particularly Indonesia, and prevent its transboundary impact regionally and
globally.

1.2 Research Question
This research will identify and critically evaluate the applicable regional and international
environmental law that directly and indirectly applies to forest fires and transboundary haze
pollution in Southeast Asia. This research will develop recommendations to improve application
and effectiveness of regional and relevant international law to this problem.

The decision to conduct this research from a regional and international perspective stems from the
fact that although research has been conducted on this subject, it has largely focused on action
taken at the national level. Moreover, measures taken at the national level to address this issue
have proven unsuccessful. As a result, this research has determined that serious regional and
international efforts must be made to address forest fire and transboundary haze pollution, as they
are considered global problems. National effort is insufficient in the absence of regional and
international support and contribution. Regional and international rules should compel states to act
responsibly at the national level in the prevention of forest fires and transboundary haze pollution,
thereby enhancing the effectiveness of relevant national initiatives. Therefore, the main aim of this
research is to assess the adequacy of existing regional and international rules and obligations in
addressing forest fires and transboundary haze pollution in Southeast Asia.

In order to address the over-arching research question, this thesis addresses several sub-questions:
•

Is the AATHP, as the primary regional agreement directly addressing forest fires,
adequate? The ASEAN member states consider the AATHP to be their main legal response
to one of the most catastrophic haze pollution events in the region in 1997/1998. This
research argues that adequate direct obligations on states is crucial in resolving forest fires
and transboundary haze pollution issues in the region. Therefore, this research will analyse
whether the AATHP has established frameworks and institutions for member states to
8

undertake effective cooperation at regional or international level to address forest fires and
transboundary haze pollution issues.
•

Has the existence of the “ASEAN Way” principle hampered efforts to address forest fires
and transboundary haze pollution issues in Southeast Asia? This research argues that the
non-legal and consensual approach of the principle negatively impacts ASEAN member
states’ efforts to resolve haze pollution issues in the region. There is significant evidence
regarding the influence of the ASEAN Way principle on the behaviour of ASEAN member
states, particularly in relation to their action towards forest-related activities.

•

Has the absence of regional environmental dispute settlement bodies contributed
negatively to efforts to prevent forest fires and transboundary haze pollution in the region?
This thesis argues that the existence of a dispute settlement body would impose indirect
pressure on states to comply with their obligation while also facilitating dispute settlement
among ASEAN member states on related issues, avoiding further conflict.

•

What obligations are there in international environmental agreements that apply to forest
fires and transboundary haze pollution in Southeast Asia? This thesis critically analyses
the climate change regime, the Convention on Biological Diversity, the Ramsar
Convention on Wetlands, the World Heritage Convention, the East Asian Australasian
Flyway Partnership, and the Forest Principles. This research argues that relevant
obligations under these agreements should also impose indirect pressure on ASEAN
member states to improve their efforts to prevent forest fires and transboundary haze
pollution in the region. Therefore, this thesis examines the adequacy of the obligations
under these agreements and analyse their implementation at the domestic level by ASEAN
member states, particularly Indonesia.

•

Could selected general principles of international environmental law be applied effectively
to support efforts to prevent forest fires and transboundary haze pollution in Southeast
Asia? The principles identified as relevant in this these comprise the no-harm principle, the
precautionary principle, the principle of environmental impact assessment, the duty to
cooperate, the duty of notification, and the polluter pays principle. Additionally, this
research will examine how the principle of state responsibility applies to states that violate
the aforementioned principles. This research argues that the application of these
environmental principles may have a direct effect on states’ behaviour when it comes to
9

regulating forest-related activities, and may serve as tools for invoking the principle of state
responsibility in the case of violation of such principles. Therefore, it is important to
identify whether the obligations and implementation of these principles are beneficial for
ASEAN member states in preventing forest fires and transboundary haze pollution in the
region.

To answer these questions, this research will first critically analyse the principal regional
agreement and other relevant regional initiatives that directly address forest fires and
transboundary haze pollution in the region. Moreover, this research will assess selected
international environmental agreements that may be indirectly relevant to the prevention of forest
fires and transboundary haze pollution, thereby indirectly assisting the regional regime. In
analysing both regional and international agreements selected key criteria will be applied. The
criteria comprises: an examination of the substantive obligations under an agreement including
their scope; mechanisms for compliance, including penalties; dispute resolution; and provision for
institutional oversight. The assessment criteria is set out in greater detail below.

1.2.1 Assessment Criteria
1.2.1.1 Substantive Obligations
Analysing the substantive obligations of regional and international agreements will include
determining whether the scope of the obligation is sufficient to address forest fires and
transboundary haze pollution. This is important since states may implement every obligation
stipulated in an agreement, yet still fail to achieve the agreement’s main objectives if the scope of
the obligation is not appropriate to the problem.41 This criteria will also include examining whether
relevant obligations are legally binding, have specific targets and set a time limit within which to
achieve those targets.42 By analysing the nature of the obligations, this research will identify
whether the obligations adopted by these agreements create a mandatory obligation on states, or

Harold K. Jacobson and Edith Brown Weiss, “Assessing the Record Designing Strategies to Engage Countries”, in
Edith Brown Weiss and Harold K. Jacobson (ed) Engaging Countries: Strengthening Compliance with International
Environmental Accords, (The MIT Press, Cambridge, Massachusetts, London, England, 1998), at 5.
42
K. Jacobson and Brown Weiss, above n 30, at 525; David G. Victor, Kal Raustiala, and Eugene B. Skolnikoff, “The
Implementation and Effectiveness of International Environmental Commitments: Theory and Practice, (International
Institute for Applied Systems Analysis, 1998), at 12.
41
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whether they are considered soft.43 It will also identify whether such agreements provide for
general or precise obligations.44 In practice, multilateral agreements are often established by
adopting the lowest common denominator of the negotiating parties, and this can negatively affect
the scope and effectiveness of the obligations under the agreement.45 By contrast however,
adopting excessively hard commitments may also compromise the effectiveness of an agreement.
This may lead states to not ratify or to withdraw from such an agreement.

1.2.1.2 Compliance
The second criterion that will be applied to agreements analysed in this research is compliance,
which refers to states fulfilling or adhering to their obligations under an agreement.46 This research
will assess whether there are any mechanisms established under the regional and international
agreements assessed that can pull states towards compliance. In complying with an international
agreement, states are typically expected to change their behaviour in order to help achieve the
agreement’s goals.47 The term ‘compliance’ is generally defined as referring to behaviour which
conforms to a specific or treaty or customary norm.48 Several studies have considered compliance
as one of the main components in assessing the effectiveness of an IEA.49 Positivist legal scholars
Edith Brown Weiss “Introduction - International Compliance with Nonbinding Accords” (1997), Stud. Transnat’l
Legal Pol’y, Vol 29, at 3: “Soft Law” also refers to the provisions in binding international agreements that are hortatory
rather than obligatory”.
44
K. Jacobson and Brown Weiss, above n 30 at 6; Mitchell, above n 45, at 912.
45
Elli Louka, International Environmental Law: fairness, effectiveness, and world order, (Cambridge University
Press, 2006) at 21; Bharat H. Desai, Institutionalizing International Environmental Law, (Transnational Publisher,
Inc., Ardsley Park, 2003), at 112.
46
K Jacobson and Brown Weiss, above n 30, at 4; UNEP define compliance as “the fulfilment by the contracting
parties of their obligations under a multilateral environmental agreement and any amendments to the multilateral
environmental agreement’; Ronald B Mitchell “Compliance Theory: An Overview” in in James Cameron Jacob
Werksman and Peter Roderick (ed.), Improving Compliance with International Environmental Law (Earthscan
Publications Ltd, London, 1996) at 3; Mitchell, above n 45.
47
Daniel C Matisoff, “Are International Environmental Agreement Enforceable? Implication for Institutional Design.”
(2010) International Environmental Agreements, Vol. 10, at 167.
48
Karen N Scott, Non-Compliance Procedures and Dispute Resolution Mechanisms under International
Environmental Agreement in Duncan French et al (ed) International Law and Dispute Settlement: New Problems
and Techniques, (Hart Publishing, London, 2010), at 230.
49
Philippe Sands “Compliance with International Environmental Obligations: Existing International Legal
Arrangements” in James Cameron Jacob Werksman and Peter Roderick (ed), Improving Compliance with
International Environmental Law (Earthscan Publications Ltd, London, 1996): “The effectiveness of [IEA] depend
on the extend of compliance with such obligations or rules…[and] the reasons…[are]: 1. It is evident that the nature
and extend of international environmental has been transform in recent years as states take on more environmental
commitments…2. The growing demands and needs of states and those subject to their jurisdiction for access to natural
resources…3…. states which do not comply with their environmental obligations are perceived to gain unfair and
perhaps unlawful economic advantage from their environmentally harmful activities in relation to those states which
are complying with their obligations.”; Veit Koester and Tomme Young, “Compliance with Environmental
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view compliance as one of the most practical means of assessing the effectiveness of an IEA by
focusing on the rules and obligations contained in its provisions, or other related subsequent
agreements or protocols.50 Social legal theorists also believe that compliance is a crucial factor in
assessing effectiveness, but argue that a managerial approach to compliance using monitoring and
cooperative mechanisms is more effective than models of enforcement.51 Further, Thomas Franck
sees compliance as an important factor for an effective IEA, and argues that the legitimacy of an
IEA is key in attracting states to comply.52 Franck states that a legitimate regime is more likely to
be effective.53

Furthermore, the decision to assess compliance is based on the fact that compliance is widely
acknowledged as a key factor to determining the effectiveness of an IEA. Young stated that the
effectiveness of law includes the degree to which a contractual obligation is met, rules are complied
with, and programmes initiated.54 Additionally, Alan Tan stated that “an international regime can
be said to be effective only when rules which it prescribes are adequately implemented and
enforced, eliciting a high degree of compliance by the target actors at whom they are directed”.55
Therefore, it is important for an international agreement to have a provision that can promotes
states compliance.

Connected to the issue of compliance is the question of whether the agreements assessed provide
for penalties for non-compliance. While penalties may be designed to punish, they may also
Conventions: The Role of Public involvement” (2007), Environmental Policy and Law, Vol. 37, No. 5, at 399; SevastiEleni Vezirgiannidou, “The Climate Change Regime Post-Kyoto: Why Compliance is Important and How to Achieve
it” (2009), Global Environmental Politics, Vol. 9., No. 4, at 43–44.
50
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Nation University Press, Tokyo, New York, Paris, 2008) at 101.
51
Abram Chayes and Antonia Handler Chayes, “The New Sovereignty: Compliance with International Regulatory
Agreement”, (Harvard University Press, Cambridge, Mass. 1995).
52
Daniel Bodansky “The Legitimacy of International Governance: A Coming Challenge for International
Environmental Law?” (1999), The American Journal of International Law, Vol. 93, No. 3 at 596–624, Note 43:
“Otherwise, we run the risk of circularity, by making effectiveness part of the very definition of legitimacy
(“legitimacy is the tendency to induce compliance in the absence of coercion or self-interest”), as Thomas Franck at
times seems to do.”
53
Bodansky, above n 41, at 603: “As Weber emphasized, the more an institution is perceived as legitimate, the more
stable and effective it is likely to be.”
54
Oran R. Young and Marc A. Levy, “The Effectiveness of International Environmental Regimes” in Oran R. Young
the Effectiveness of International Environmental Regimes: Casual Connection and Behavioural Mechanism (The MIT
Press, Cambridge, Massachusetts, London, England, 1999) at 4.
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persuade states from breaching an international agreement in the first place.56 However, penalties
have to be developed in a very careful manner, because improper implementation may cause an
increase in violations rather than decreasing them.57 For an International Environmental
Agreement, imposing penalties within the agreement may result in an undesirable reaction from
parties to the agreement and ultimately undermine overall effectiveness.58

1.2.1.3 Dispute Resolution
The third criteria to analyse is whether the agreement provides for a dispute settlement mechanism.
The existence of a robust dispute settlement mechanism in an international environmental
agreement would support the functioning and effectiveness of such agreement in reaching its
objective. It may resolve disputes between parties that obstruct the implementation of an
agreement through multiple of ways, including through a formal legal procedure. This mechanism
would establish a procedure for settling conflicts between states parties regarding an agreement,
which would result in a legally binding decision.59 The existence of a dispute settlement
mechanism under an IEA can encourage states to not violate their commitment under the
Agreement, and when there is a violation, it can be resolve under a formal mechanism. This would
avoid tension arising between states.

1.2.1.4 Institutional Oversight
The final criterion to assess the effectiveness of an IEA is whether there is any institution acting
in an institutional oversight capacity to keep the agreement and other related subsequent
agreements or protocols developing in the right direction to reach its objectives. This institution
may act as a catalyst to the agreement, and thus requires parties to the agreement to cooperate with
the institution in order to adapt to the current situation.60 This institution may have the

A report by a Group of Members of the Royal Institute of International Affairs “International Sanctions”, (Oxford
University Press, London, New York, Toronto, 1938), at 13–14.
57
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with the harm of their punishment, by necessity of Nature they choose that which appeareth best for themselves”.
58
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Energy Economics Vol. 19, at 346.
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responsibility of measuring, monitoring, controlling, collecting and disseminating scientific and
policy information required to improve the effectiveness of the Agreement.61

The above assessment criteria are critical to a successful and effective IEA and will be applied in
this research in order to assess the AATHP, the Climate Change regime, the CBD, the Ramsar
Convention, the World Heritage Convention, and the EAAFP documents. The criteria will be
applied in a more limited way to the Forest Principles (focusing on substantive obligations and
compliance) as this instrument is not a treaty. Further, the role and impact of other non-binding
agreements and regional initiatives indirectly related to the agreements will also be considered, as
they may have a positive impact on efforts to prevent forest fires and transboundary haze pollution.
In addition, adjudication, even though it has a limited role in promoting compliance, particularly
in international environmental law, is still potentially an attractive way to support the effectiveness
of an IEA.62

1.3 The Importance of the Research
The outcome of this research may have a variety of beneficial effects on various spheres of life,
most notably on environmental destruction. Forest fires and transboundary haze pollution resulting
from forest fires is ongoing in Southeast Asia, particularly in Indonesia. Numerous prevention
efforts at the regional and domestic level have failed to comprehensively solve the problem. The
importance of finding a solution for these issues has developed from the fact that forest fires and
transboundary haze pollution are causing ongoing adversity in all aspects of life, including the
environment, biodiversity, human health and atmosphere, particularly in Southeast Asia. These
adverse impacts have hindered the progress of development in most ASEAN member states, which
are mostly developing countries that are already struggling with other issues such as poverty and
corruption.

Evan J. Ringquist and Tatiana Kostadinova, “Assessing the Effectiveness of International Environmental
Agreement: The Case of the 1985 Helsinki Protocol.” (2005), American Journal of Political Science, Vol. 49, No. 1,
at 90.
62
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Procedure of the NAFTA Environmental Commission.” (2001), Ecology Law Quarterly, Vol. 28, No. 1, at 4.
61
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In addition, haze pollution not only seriously destroys the environment and affects people’s health
but also leads to social-economic losses.63 This situation will impact a country’s economic
development, which can lead to various other social issues, such as poverty and education. The
2019 forest fires in Indonesia, for example, cost the country an estimated US$ 5.2 billion in damage
and economic loss, which mostly came from the agricultural and environmental sectors of the
country.64 In addition, the constant threat of forest fires in Indonesia has escalated the
government’s forest fire mitigation budget, which could otherwise be allocated to other sectors to
develop the country. In 2014, the Indonesian government spent a US$ 44.5 million emergency
fund to tackle forest fires, which increased in 2015 to an estimated US$ 77 million.65 In addition,
in 2018 and 2019, the Indonesian government spent a total of US$ 245 million on prevention
efforts. Indeed, given that 10.19 % (27,55 million) of Indonesians are still living under poverty,
these funds could have been allocated to other important sectors.66

Therefore, this research is necessary, as it will elucidate and evaluate current frameworks
applicable to forest fires and haze pollution as well as make recommendations for reform. At the
regional level, the expected outcome includes recommendations to strengthen and improve the
AATHP, particularly in relation to its substantive obligations, implementation, compliance, and
dispute resolution, which will serve as the basis for ASEAN member states’ prevention and
mitigation efforts. In addition, this research suggests modifying the ASEAN Way principle and
excluding its application to legal issues, which will be discussed further in Chapter 6. At the
international level, the outcome of this research provides suggestions to develop a new legal
framework that can be used as the primary source to address future forest fires and transboundary
haze pollution issues globally. The proposed international framework may be used as a tool to
assist states directly or indirectly in achieving objectives under various international environmental
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agreements. Additionally, this research will also contribute to increasing awareness of the issue of
forest fires and transboundary haze pollution in a broader audience.

The effectiveness of the above recommendations also depends on the domestic implementation of
regional and international law. Therefore, it is important to understand the relationship between
international/regional and domestic law, particularly within the Indonesian legal system, as
Indonesia is the primary source of regional haze pollution. In this case, there are two grand legal
theories in relation to the relationship between international law and domestic law, theories of
monism and dualism. The monism theory views both international and domestic law as
“components of legal order that can only be conceived as a unit.”67 Under this model, international
law serves not only as a legal framework to guide international relations between states, but also a
source of law integrated into and superior to domestic law.68 On the other hand, the dualist theory
is based on the idea that international law and domestic law are two separate legal systems,
independent of one another with their own objects of regulation, subjects and sources of law.69

In Indonesia ratified international treaties are unenforceable until they are incorporated into
domestic law and therefore most Indonesian scholars conclude that Indonesia is a dualist state.70
However, a number of decisions from “…Indonesia’s Supreme and Constitutional Courts have
either directly applied or been strongly influence by international law,” which indicates a monist
approach to international law.71 In addition, Kusumaatmadja argues that in the absence of formal
ratification, Indonesia should still consider itself bound by treaties and conventions approved by
it.72 As of today, the position of international law within the Indonesian legal system and its
relationship with the national law is arguably uncertain.
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The uncertainty of the relationship between international law and domestic law in a country’s legal
system is likely to impact the implementation of regional and international treaties at the domestic
level. Particularly in relation to addressing transboundary pollution, Hall argues that the attention
of both international and domestic law is required.73 It is a transnational problem that demands the
attention of international legal mechanism, such as treaties and agreements, but one that would
often be addressed more effectively through the domestic legal system. 74 Domestic law plays a
key role to ensure domestic implementation is applied effectively. In this sense, an effective
implementation of the domestic law increases the effectiveness of the relevant international law
and regional law, particularly in relation to the environment. Redgwell has stated that “national
implementation constitutes a key element in ensuring compliance with international environmental
law.”75 It plays an important role in ensuring non-state actors’ compliance with international
agreements, particularly when such an agreement has been ratified and incorporated into national
law.76 The domestic implementation in Indonesia of regional and international law is discussed
further in chapter 2.

Ultimately, this research would contribute to the development of the law, particularly in the area
of international environmental law, as it focuses on the development of an international and
regional legal regime capable of effectively addressing forest fires and transboundary haze
pollution issues. In addition, this research will provide significant input on the improvement of
regulations on this subject. Currently, the majority of literature on forest fires and transboundary
haze pollution is conducted on a national or domestic scale.77 As a result, forest fires and
Noah D. Hall “Transboundary Pollution: Harmonizing International and Domestic Law” (2007) University of
Michigan Journal of Law Report, Vol 40:4, at 682.
74
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At 923
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WIdyaiswara, Vol. 1, No. 4; Jefferson M. Fox “How Blaming Slash and Burn Farmers is Deforesting Mainland
Southeast Asia” (2000) Asia Pacific Issues, No. 47; Lailan Syaufina and Fransisxo GS Tambunan “Local Wisdom of
Community in Land and Forest Fire Prevention (A case study of local community of Kesepuhan Ciptagelar, Sirnaresmi
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transboundary haze pollution issues are regarded by many as a domestic issue rather than a global
one. This research intends to address this deficiency in the literature by incorporating regional and
international academic legal perspectives.

1.4 Conceptual Framework
The overarching goal of this research is to find a legal solution to prevent forest fires and
transboundary haze pollution issues in Indonesia. To that end, this research assesses the
effectiveness of regional and international environmental legal frameworks described in section
1.2 against the criteria described in section 1.2.1, using a number of international environmental
law principles as the conceptual framework. These principles are the no-harm principle, the
precautionary principle, the principle of environmental impact assessment, the duty to cooperate,
the duty of notification, and the polluter-pays principle. They serve and the foundation of
developing framework and provide justification for this research. These principles are the primary
reasons why this research is necessary to assess the effectiveness of various regional and
international environmental agreements mentioned in previous sections.
Sands stated that “Principles of International Environmental law set out the basis upon which
states, and people are to cooperate and further develop international law in the field of sustainable
development.”78 They are designed to determine the road which all states and other actors related
to international environmental matters should take in order to achieve “the goal of establishing a
new and equitable global partnership through the creation of new levels of cooperation among
states…”79 This principle also provides a basis to work towards “international agreement which
respect the interests of all and protect the integrity of the global environmental and developmental
system.”80 Furthermore, these principles are analysed and applied in the context of legal action,
which will be covered in greater detail in Chapter 5.
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The first principle is the no-harm principle. It is one of the oldest principles of international
environmental law. It is sometimes expressed by the application of the maxim sic utere tuo, ut
alienum non laedas,81 obliging states not to inflict damage on, or violate other states, which was
commonly applied from the sixteenth century onwards.82 In simple terms, this principle refers to
“…the responsibility to ensure that activities…[under state]… jurisdiction or control do not cause
damage to the environment of other states or of areas beyond the limits of national jurisdiction.”83
Based on this interpretation, states are generally under the obligation not to cause harm to other
states. In this sense, the overall objective of this principle is to prevent transboundary
environmental damage. The responsibility to not cause damage to the environment of other states
has been accepted as an obligation by all states.84 Thus, this principle is used as the basis for the
development of various regional and international environmental agreement, particularly in
relation to transboundary pollution, pollution prevention and environmental harm. Beyerlin states
that this principle “immediately commits every state to take all measures needed to achieve its aim
of respecting the environment beyond state’s boundaries.”85 Thus, its existence may contribute to
preventing forest fires that occur annually in Indonesia, which are the leading cause of
transboundary haze pollution in the region. Because, while an action may be legal, it may have
unintended consequences for others, necessitating measures to ensure that such consequences do
not occur in the future.86
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The second principle is the precautionary principle. This principle has become one of the most
well-known international environmental principles since its adoption in the 1992 Rio Declaration
at the UNCED.87 Principle 15 of the Rio Declaration defines the precautionary principle as
follows:88

In order to protect the environment, the precautionary approach shall be widely applied by
states according to their capabilities. Where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason for postponing costeffective measures to prevent environmental degradation.

The term 'serious or irreversible damage' as a threshold for applying a precautionary approach, is
derived from the Stockholm Declaration.89 The precautionary principle is thus a tool to support
decision-making in situations of scientific uncertainty90 and requires that scientific uncertainty is
not used to delay decision-making when there is a threat to the environment. This scientific
uncertainty requirement distinguishes the precautionary principle from the preventive principle,
and it also makes the precautionary principle gain a specific importance.91 In addition, the above
definition provides the basis for various regional and international agreement related to
environmental protection such as the UNFCCC,92 the CBD,93 and the AATHP. Arguably, the
precautionary principle can be considered as “the most developed form of prevention that remains
the general basis for environmental law.”94 It has been included in various agreements that directly
or indirectly relate to the prevention of forest fires and transboundary haze pollution.
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The third principle is the duty to assess environmental impact or the principle of environmental
impact assessment (EIA), which is one of the more established principles of environmental law,
the application of which is to carry out an assessment of the environmental impact of activities
prior to the activity taking place.95 This principle has emerged as an important component of a
preventive approach to environmental protection, along with the no-harm principle and the
precautionary principle. In recent years, this principle has received considerable attention and has
been used at the domestic and at the international level to help decision-makers integrate
environmental considerations into socio-economic planning.96 In addition, an EIA also supports
the duty to notify and inform other states of potential transboundary harm arising from an
activity.97 Overall, this principle can alert governments and international organisations to potential
transboundary harm that might occur at the international level. 98 Based on this description, it is
argued that the principle of environmental impact assessment is one of the most important
principles to be use as the basis for various international environmental agreements and it should
be mandatory to apply EIA to activities or projects with the potential to cause environmental
damage, including forest fires. The EIA sets out a procedural and a substantive requirement for
states to undertake environmental impact assessment measures for activities likely to cause
significant environmental impact.

The fourth principle is the duty to cooperate where states have the legal obligation to cooperate in
preventing environmental harm. It is the most general of the procedural principles and is an
extension of the principle of good neighbourliness in environmental matters.99 Birnie and Boyle
claim that "if due diligence is the first rule of transboundary environmental risk management,
cooperation is the second",100 which signifies the importance of the principle of cooperation to
prevent environmental damage. In simple terms, cooperation is “a process by which states…work
together to achieve a common purpose that produces mutual benefits which would not be available
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to them through unilateral action alone.”101 Hence, the duty to cooperate can be interpreted in two
ways: cooperation involving the prevention of a particular case of transboundary harm, and
cooperation that is not limited to prevention, but which also creates collaboration between states
in defining their future behaviour relating to environmental protection.102 Both ways of
cooperation could ultimately have a useful impact on preventing forest fires and transboundary
haze pollution in Indonesia and Southeast Asia.

The fifth principle is the duty of notification. The duty of notification is one of the more important
parts of the duty to cooperate in a transboundary context.103 This principle encourages states that
plan to undertake or authorise activities capable of significantly impacting the environment to
notify potentially affected states of that activity in a timely manner.104 In general, there are two
forms of the requirement to notify. First, a state must promptly inform potentially affected states
of projects utilising shared natural resources which may impact other states. Second, a state must
inform potentially affected states of the potential or actual consequences or harm so as to prevent
or minimise any damage to the greatest extent possible.105

The sixth principle is the polluter-pays principle which can be understood to mean that anyone who
damages the environment should bear the costs of that damage including rectification as well as the cost of
pollution prevention and control.106 This principle can operate as a mechanism for controlling activities and
projects that have the potential to cause harm to the environment, including those related to forest
exploitation.107 The PPP is considered one of the key principles that can guide states towards preventing
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significant adverse transboundary effects.108 It is also a concept which “…can deploy considerable steering
effects on private actors, although its meaning remain open to interpretation in various respects.”109

The above principles were identified as the key concept driving and determining the structure of
international environmental agreements in this study. Even if they do not have the status as customary
international law,110 it is argued that each of these principles has normative value in the sense that they will
have a direct or indirect steering effect on state behaviour. In this research, these principles are considered
the norm that are designed to give guidance to states to conduct in developing an effective international and
regional agreements that will be analysed in Chapter 3 and Chapter 4 of these research.

1.5 Methodology

In conducting this research, the methods to be used are primarily positivist doctrinal legal approach
combined with desktop studies. The purpose of a doctrinal legal approach is to assist in the
formulation of legal doctrines by analysing legal rules. It is based on current regional and
international positive laws that are applicable to environmental protection, including regulations
and conventions relating (directly and indirectly) to forest fires as sources.111 This research locates,
interprets, and analyses primary legal documents (legislation, policy documents, and case law) in
order to ascertain their nature, scope and applicability to the problem. In this sense, doctrinal
methodology is a valuable tool for analysing primary legal sources pertaining to forest fires and
transboundary haze pollution, and to identify legal issues within those primary legal sources. It
also useful to appreciate the potential of these primary legal sources as well as their limitations.

Secondary legal materials, such as books, scientific data, the results of research relevant to this
research topic, and other materials relevant to primary and secondary legal materials, such as
general dictionaries, law dictionary, magazines, newspapers and scientific journals, will also be
used as supporting data for the data collection process. This methodology will conduct background
108
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research of these secondary commentaries and sources, and thus require this research to critically
analyse existing literature (theoretical and empirical) relating to the research topic.

A doctrinal legal approach is used in this study to examine regional and international
environmental agreements relating to forest fires and transboundary haze pollution. Obligations
under these agreements will then be critically analysed in terms of the criteria noted above. The
critical analysis will then lead to the formation of a conclusion for such obligations.112 This
conclusion will reflect the effectiveness of the agreement in terms of providing significant
application (directly and indirectly) to the effort of preventing forest fires and transboundary haze
pollution at the regional and national level. Oran R. Young in The Effectiveness of International
Environmental Regimes stated that an international agreement is effective if it can move the regime
from paper to practice and change the behaviour of actors. 113 Moreover, according to Jacobson
and Brown Weiss, a treaty is considered effective only when the overall objectives of that treaty
have been achieved.114 Therefore, this research will examine these agreements, using criteria
mention in section 1.2.1, and assess their adequacy and measure their impact in changing the
behaviour of actors to achieve their overall objectives. In addition, this research will locate the
weaknesses of these agreements and critically analyse their impacts on states. The role of other
relevant regional initiatives will also be assessed in this research, including the Agreement on the
Establishment of the ASEAN Centre for Biodiversity 2005, the Roadmap for the ASEAN
Community 2009–2015, and the ASEAN Socio-Cultural Community Blueprint 2025.

At the international level, the doctrinal approach is used to ascertain whether relevant obligations
arising from a variety of international environmental agreements and international environmental
principles can be applied to Indonesia, in order to prevent and mitigate forest fires and haze
pollution. This includes conducting a critical analysis of various initiatives under these
international environmental agreements and relevant international environmental cases. This
112
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process will determine the effectiveness of these international obligations in addressing forest fires
and transboundary haze pollution issues in Southeast Asia and indirectly assisting regional
agreement related to the subject. It is very important for an IEA to be successful and effective
because it determines the validity of the IEA. In Pure Theory of Law, Kelsen states that “the
validity of a norm was more dependent on the real fact…[and a] norm was valid only if it was
effective”.115

1.6 Structure of the Thesis
In order to explore various efforts and measures at the regional and international level to find an
effective and enforceable solution in regard to forest fires and transboundary haze pollution in
Southeast Asia, this thesis is organised into seven chapters. The present chapter, Chapter one,
provides a general introduction to the research by describing the background to forest fires and
introducing the problems that transboundary air pollution has on the region and ASEAN member
state relationships. This chapter also presents the rationale and objective of the research, the
research questions, the importance of the research, the methodology used, and the outline of the
thesis.

Chapter two will describe the causes forest fires domestically in Indonesia and explain how they
adversely affect neighbouring countries. It will discuss the forest fires as an ongoing issue in
Indonesia, what specific activities cause the fires, and the adequacy of implementation and
enforcement of the relevant domestic regulation in addressing the issue. In addition, this chapter
will discuss the impact of the fires on the neighbouring countries.

Chapter three will focus on the regional regime. It will review and analyse the regional legal
framework relating to forest fires and transboundary haze pollution in the region, particularly the
AATHP. This chapter will critically analyse the adequacy of the obligations of the Agreement to
prevent forest fires and transboundary haze pollution. In addition, this chapter will discuss other
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initiatives under ASEAN and the impact of the ASEAN Way principle on cooperation in the
region.

Chapter four will examine selected international environmental treaties that are directly or
indirectly relevant to forest fires and transboundary haze pollution. It will critically assess the
adequacy of the obligations under these treaties to indirectly affect efforts to control and prevent
forest fires and transboundary haze pollution in Southeast Asia. This chapter will focus on
international instruments, including the UNFCCC, the Kyoto Protocol, the Paris Agreement, the
CBD, the Ramsar Convention on Wetlands, the World Heritage Convention, the EAAFP
document, and the Forest Principles.

Chapter five will provide an examination of selected principles of international environmental law
and their relevance to the prevention of forest fires and transboundary haze pollution in Southeast
Asia. These principles include the no-harm principle, the precautionary principle, the principle of
environmental impact assessment, the duty to cooperate, the duty of notification, and the polluter
pays principle. In addition, this chapter will also discuss the extent to which Indonesia can be held
accountable under these principles by virtue of state responsibility.

Chapter six will focus on developing ideas and identifying recommendations to strengthen existing
regimes as well as developing new regulations to address forest fires and transboundary air
pollution and their impact on the environment, biodiversity, health, economy, and education.

Chapter seven is the Conclusion and Recommendation. It will recommend appropriate reforms at
the regional level and international regulations that are enforceable, effective, and have a positive
effect on minimising forest fires in Indonesia and transboundary pollution in the region.

1.7 Conclusions in the thesis
Overall, this research finds that regional and international efforts in preventing forest fires and
transboundary haze pollution issue in Southeast Asia, particularly in Indonesia, has not been
effective. This research finds several causes of this ineffectiveness, including the existence of the
26

ASEAN Way principle. In addition to that, regional agreements, including the AATHP, has had
very little impact in reducing the number of forest fire cases in the region. Moreover, relevant
obligations at the international level, under IEA and principles of international environmental law,
have also not been sufficient and applicable to provide a meaningful impact in assisting ASEAN
member states, particularly Indonesia, in addressing forest fires and transboundary haze pollution.
Thus far, Indonesia has not been held internationally accountable for the transboundary damage it
has caused to neighbouring countries. Regional and international regimes and initiative have also
been ineffective in improving cooperation between states and in increasing public awareness on
this subject. As a result, forest fires and transboundary haze pollution in the region continue to
reoccur every year.

Therefore, this research proposes several recommendations which may be useful to preventing
forest fires and transboundary haze pollution in Southeast Asia. First, this research suggests that
the function of the ASEAN Way be adjusted so that it does not apply to environmental disputes.
The second recommendation is to improve the AATHP by making amendments in several key
obligations, including Article 27 on dispute resolution. In addition, this research suggests that the
AATHP should establish a non-compliance procedure (NCP) in order to improve compliance. This
research also suggests that cooperation between ASEAN member states, in relation to forest fires
and haze pollution be significantly strengthened. The third recommendation of this research is the
adoption of a single protocol on forest fires and transboundary haze pollution under four key
international environmental agreements, and to increase public awareness on this subject at the
international level.
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Chapter 2:
Indonesian Forest Fires and Transboundary Haze Pollution Affecting
Neighbouring Countries
Do Indonesian Forest Fires Result in Environmental Damage and
Transboundary Haze Pollution that Affects Neighbouring Countries?

Environmental Damage
To begin this chapter, it is critical to determine whether or not Indonesian forest fires cause
environmental damage? The Indonesian forest fires has caused environmental damage not only
nationally, but also regionally and globally. They have caused widespread environmental damage,
particularly in rainforest areas in Southeast Asia. They destroyed one of the most biologically
diverse ecosystems in the world.1 The Indonesian forest fires mostly occur in the islands of
Sumatra and Kalimantan (Borneo) which are exceptionally diverse.2 The Southeast Asian forests
have been adversely affected by fires caused by human activities. Millions of hectares of rainforest
being converted to agriculture and plantations.3 More than 68% of the world’s 175,000 square
kilometres of land used to grow palm oil is located in Indonesia and Malaysia.4 The Indonesian
government fully support the massive expansion of palm oil plantations, and target to increase
palm oil production every year.5 Hence, the rapid land conversion in this country has caused the
region to lose forest coverage faster than any other tropical region in the world. Between 2000 and
2010, around 11% of deforestation and land conversion was linked to palm oil cultivation6 and
this is one of the major causes of forest fires in Indonesia.7

Rhett Butler, “Earth’s most biodiverse countries” (21 May 2016), Mongabay <www.mongabay.com>
David Glover & Timothy Jessup “Indonesia’s Fires and Haze: the cost of catastrophe” (Institute of Southeast Asian
Studies & International Development Research Centre, 1999), at 4.
3
at 4.
4
Lael K. Goodman “Clearing the Air: Palm oil, Peat Destruction, and Pollution” (Union of Concerned Scientist, 2015)
at 4.
5
World Bank Group, “The Cost of Fire: An Economic Analysis of Indonesia’s 2015 Fire Crisis”, 2016, at 2.
6
Goodman, above n 4, at 4.
7
David B. Jerger, Jr "Indonesia’s Role in Realizing the Goals of ASEAN’s Agreement on Transboundary Haze
Pollution” (2014) Sustainable Development Law & Policy, Vol. 35, at 36.
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Forest fires, mainly occurring in Indonesia, are an annual disaster in Southeast Asia. Tackling them
needs unified actions within the ASEAN member states and the international community to
develop acceptable international, regional, and national policies to control the causes of these fires.
National law alone will not be able to address this issue, particularly in Indonesia. Commercial
goals to maximise profits combined with a government that is still fighting corruption makes it
hard for national law and policy to work properly.8 Therefore, the international community,
ASEAN member states, in particular, need to contribute to the effort to control forest fire impacts
and mediate acceptable compensation for affected states. These become the one of the main
reasons that increases the importance of finding a solution on forest fires in Southeast Asia.
Defining the term ‘environment’ is very difficult because there are no regulations, treaties,
declarations, and other guidelines that present a clear definition of ‘environment’. As a result, it is
not possible to give one definition of ‘environmental damage’. However, ‘environmental damage’
commonly encompasses harm to flora, fauna, soil, water, air, landscape, and any interaction
between these ecosystems,9 and all states are required to prevent and mitigate environmental
damage.10 Accordingly, states are required to take appropriate measures to avoid or minimize the
risk of environmental damage,11 as well as to cooperate in mitigating transboundary pollution.
Such action is necessary for states to comply with international environmental law principles
preventing environmental harm, in particular, Principle 2 of the Rio Declaration:12
“States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own
environmental and developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.”

Transparency International “Corruption Perceptions Index 2020” (2021) <www.transparency.org/cpi>: Indonesia
rank 102 from 180 countries, with of 37/100 (0= highly corrupt, 100= very clean).
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University Press, 2009) at 143.
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Another key reason not to cause environmental damage, particularly the intentional burning of
forest, is because, in addition to playing a key role in protecting ecosystems and biodiversity,
forests also perform an important function in regulating the climate. For this reason, many
scientists have connected forest fires with climate change because large amounts of chemical
compounds, such carbon monoxide (CO), carbon dioxide (CO₂), methane (CH₄), nitrogen oxide
(NOₓ), ammonia (NH₃), particulate matter (PM), and non-methane hydrocarbons (NMHC), are
released into the air when forest fires occur.13 In Indonesia, annual forest fires have released
massive amounts of carbon dioxide into the air, which impact is not only regional, but global. In
the 1997 Indonesian forest fires, the amount of carbon dioxide released was 810-2570 million
tonnes, which is equivalent to 13-40% of the annual global carbon emissions from fossil fuel.14
From 2001 to 2015, the average gross emissions in Indonesia was 505 million tonnes of CO₂ per
year, with the average emissions from primary forest being 221 million tonnes of CO₂ per year.15
Hence, Indonesia ranks as the world’s fifth largest emitter of greenhouse gases due to its policies
supporting forest conversion and burning of peatlands.16

Transboundary Haze Pollution
With large and long-lasting forest fires in Indonesia, the haze can easily cross the Indonesian
border and pollute neighbouring states such as Singapore, Malaysia, Brunei and Thailand. It has
resulted in a poor air quality in the region which has a significant impact on human health, the
environment and economy.17 With transboundary pollution, there is often a difference between
what is written in the regulations and what occurs in practice. Regulations regarding transboundary
pollution present some difficulties. Questions arise on whether a source state is responsible for
transboundary pollution that comes from a facility operated by private individuals within its
territorial jurisdiction; what the standard of evidence is to prove that the pollution emanating from
V. Martins, “Impact of forest fires on particulate matter and ozone levels during the 2003, 2004 and 2005 fire
sessions in Portugal” (2012), Science of The Total Environment, Vol. 414, at 53–62.
14
Susane E Page, et al “The amount of carbon released from peat and forest fires in Indonesia during 1997” (2002),
Letter to Nature, Vol. 420, at 61-65.
15
Independent Baseline and Forest Monitoring Report Indonesia 2015 – Global Forest Watch Climate.
16
World Resources Institute “Forest and Landscapes in Indonesia” (2002), Nature, Vol. 420, at 61.
17
Shawkat Alam and Laely Nurhidayah “The international law on transboundary haze pollution: What can we learn
from the Southeast Asia region?” (2017), Review of European, comparative and international law, Vol. 26, No. 3, at
243.
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a source state has caused injury in an affected state; and whether the source state will be held
strictly responsible or only responsible if it is shown to have acted negligently for any injury or
damage.18 Nevertheless, transboundary haze issues have occasionally sparked political tensions
between Indonesia and its neighbouring countries.19 This situation complicates efforts to find a
workable solution. To add to the complexity, some forest fires in Indonesia are caused by foreign
companies owned by affected states such as Malaysia and Singapore. This complex situation
increases the importance to find applicable legal framework to address this issue. ASEAN member
states must work together to overcome the problem rather than placing the burden entirely on
Indonesia, as this problem has a detrimental effect on Southeast Asia’s economic productivity.

The transboundary impact of Indonesian forest fires is clear. In the 1997, haze from the Indonesian
forest and peatland fires had impacted the health of 75 million people in the region, including 20
million people in Indonesia as the source state.20 The severe haze resulted from this fires had
contributed to a number of premature mortality in impacted countries.21 In addition, study shows
that during the period of 2011 to 2015, forest and peatland fires in Central Kalimantan, Indonesia
had contributed to an estimated 648 premature mortality cases per year in affected areas, “which
includes 55 mortality cases due to chronic respiratory deceases, 266 cases from cardiovascular
diseases and 95 cases from lung cancer.”22 Moreover, during the 1997 Indonesian forest fires,
Singapore suffered economic losses of around US$163.5–US$286.2 million, mainly from health
and tourism as well as indirect costs such as loss of visibility, scenic view and recreational
activities.23 This loss increased in the 2013 forest fires to an estimated loss of US $1 billion per
week.24 The haze also caused disruption to the Malaysian economy, aggravated respiratory
diseases and put 18 million Malaysians at risk from haze-related illness, increasing hospital costs
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and reducing workforce productivity.25 It affected the tourism sector as the country’s second
largest foreign exchange earner,26 reduced crop and fishing yields,27 and other damages were
estimated at a total cost of US$321 million.28 The impact of Indonesian forest fires on neighbouring
states will be discuss further in section 2.4.2 of this chapter.

Forest Fire Cases in Indonesia

Forest fires have directly affected forest areas in Indonesia. They have largely contributed to
number of forest loss and tree cover loss across the country. In 2015, the Ministry of Environment
and Forestry of Indonesia stated that the total forest area in Indonesia was around 126.094.366
hectares,29 most of which was located in the islands of Borneo, Sumatra and Papua. However, in
2020, it was reported that total forest area has decreased to 92 million hectares.30 In fact, Indonesia
is on track to lose a further 55 million hectares of forest by 2024.31 This significant decrease in
forest area is in partly caused by forest fires, which have been an ongoing issue in Indonesia for
many years. For instance, forest fires destroyed 9.75 million hectares of forest in 1997 and 3
million hectares of forest in 2006.32 Further, a total of 2.6 million hectares burned in 2015, and it
was considered one of the biggest tragedies on the islands of Borneo and Sumatra.33 Forest fires
also occurred on the islands of Papua and Sulawesi but have not received much attention due to
their low impact domestically and regionally. Nevertheless, the total area burned in Papua between
June and October 2015 was 268,000 hectares, which was 10% of the total area burned in Indonesia
at that time. The fact that Papua is not a highly populated island, and the wind carries the haze
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away from the neighbouring countries and the Indonesian capital, lessened the attention. However,
this does not eliminate the impact of fires on the forest, water, air, biodiversity, and the potential
to affect neighbouring countries.

Figure 1: Primary forest area and tree cover loss (2001–2020)
Source:<https://www.globalforestwatch.org/dashboards/country/IDN/?category=summary&dash
boardPrompts...>

“From 2002 to 2020, Indonesia lost 9.75Mha of humid primary forest, making up 36% of its total
tree cover loss in the same time period. Total area of humid primary forest in Indonesia decreased
by 10% in this time period”

”From 2001 to 2020, Indonesia lost 27.7Mha of three cover, and contribute to 11.3Gt of
CO₂ emissions”

In order to find an applicable solution to forest fires problem, it is important for this research to
know the real causes of this problem. There are a number of different factors and activities can
cause forest fires in Indonesia, some of which can result in transboundary pollution issues.
However, out of these factors, there are three activities which are considered the main causes,
33

including the slash and burn method of land clearing, logging, and land expansion by palm oil
company that extends to peatland areas.34 In addition, El Niño events exacerbate the situation and
have long been associated with forest fires in Indonesia (for example in 1972–1973, 1982–1983,
1991–1992, 1994, 1997–1998, 2002, 2006, and 2015).35

2.2.1 Slash and Burn
Historically, forest fire in Indonesia is mainly caused by slash-and-burn systems that have been
practised by farmers for many years. This system is considered to be the cheapest and the most
efficient way of clearing the forest. It can also increase soil fertility, thus facilitate and ease the
establishment of oil palm plantations.36 These advantages plus the fact that most farming people
are poor, add to the reluctance of farmers to abandon this method for a more modern one. However,
the issue is not solely on the slash and burn system, rather that this system is also used by a largescale commercial agriculture companies, including palm oil plantation companies.37 This causes
larger damage to the forest owing to the large amount of land required compared to small-scale
farmers. In the 1997–1998 forest fires in Sumatra, individual farmers were responsible for nearly
half of the area burned,38 while plantation companies were primarily responsible for the 2015 and
2019 forest fires.39 In 2015, between 1 August and 26 October, there were a total of 589 fire
hotspots caused by 198 logging companies, 22,058 fire hotspots caused by 249 pulp companies,
18,170 fire hotspots caused by 909 palm oil companies, and 9,949 fire hotspots caused by 709 coal
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Development Bank, Manila, Philippines, 2001); Susan E. Page et al, The amount of carbon released from peat land
forest fires in Indonesia during 1997”, (2002) Letters to Nature, Vol. 420.
35
Mark E. Harrison, Susan E Page, Suwido H Limin “The global impact of Indonesian forest fires” (2009) Biologist,
Volume 56 Number 3 at 157; Karl Hille “Severe 2015 Indonesian Fire Season Linked to El Nino Drought” (2 August
2016) Nasa, < https://www.nasa.gov/feature/Goddard/2016/severe-2015-indonesian-fire-season-linked-to-el-ninodrought>
36
Islam, Hei, Mangharam, above n 19, at 2.
37
Anshuman Varma “The economics of slash and burn: a case study of the 1997-1998 Indonesian forest fires” (2003)
46 Ecological Economics at 159–160.
38
Glover & Jessup, above n 2, at 6.
39
Koplitz, above n 21, at 2; Bernadette Christina Munthe et al “Area burned in 2019 forest fires in Indonesia
exceeds 2018 – official” (21 October 2019), Reuters < https://www.reuters.com/article/us-southeast-asia-hazeidUSKBN1X00VU>
34

34

companies.40 In the province of Jambi,41 between 2001 and 2015, there were 26,623 hotspot
occurrences.

The slash-and-burn method is a path to avoid high costs of using heavy machineries in land
clearing. A proper process of land clearing using heavy machineries, can cost up to US $5,000 per
hectare42 excluding other expenses. In addition, a plantation company must obtain necessary
licences to operate this activity legally. However, despite its advantages, slash and burn system
carries high consequences with the most direct impact on a large scale of deforestation. This system
leads directly to environmental damage such as soil erosion, water pollution, and air pollution,
which contributes to climate change, floods, loss of biodiversity, and damage of human health.43

Various measures at the regional and national level have been adopted to stop forest burning
activities. The ASEAN Agreement on Transboundary Haze Pollution at the regional level and a
number of Indonesian legislations have both adopted a “zero burning” policy prohibiting opening
land by burning, but allowing controlled burning (this will be discussed further in chapter 3).
Indonesian regulations, such as the Law Number 32/2009, allows burning activities in up to 2
hectares of land per head of family with restrictions, and some provincial regulations allow up to
5 hectares per head of family. The problem with controlled burning is that it requires a high level
of supervision from authorities in order to be implemented properly. Without strict supervision, 2
hectares of land burned can spread very quickly, and it is difficult to stop.44

2.2.2 Logging
Logging is also one of the major causes of forest fires.45 On the island of Kalimantan, 97% of
logged forest has been subsequently destroyed by fire, as logging often leaves litter that can easily
trigger fires, increasing the risk of widespread forest fires.46 Additionally, it leaves an open canopy,
Greenpeace Ringkasan Titik Api “Fire Hotspot Distribution 1 st August – 26th October 2015” (2015).
Jambi is one out of thirty-four provinces in Indonesia, located in the Island of Sumatra.
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which creates drier conditions and allows for the growth of highly combustible vegetation
underneath, increasing the risk of fire.47 Logging processes and the establishment of oil palm
plantations are usually related, as there are many forestry companies also interested in palm oil.48
Numerous areas that have been logged are converted to oil palm plantations. Some of this logging
processes are done illegally without sufficient licensing. The Indonesian Ministry of Environment
and Forestry, together with the Indonesian Anti-Corruption Commission stated that, out of 475
companies that were involved in forest fires on the island of Sumatra in 2015, 152 companies own
cultivation rights, 145 companies have mining licences, 12 companies only use location permits,
and 127 companies have no licences.49 The high number of companies operating without sufficient
licensing indicates the lack of robust monitoring within this sector by the Indonesian government.
Weak enforcement of domestic regulations combined with a government still battling corruption
exacerbate the situation. It also indicates that domestic regulation is not functioning properly.
Many plantation companies are able obtain logging license through an easy and quick way without
robust assessment from the local government.50 This is not only done by domestic companies, but
also many foreign plantation companies from Malaysia and Singapore. They deliberately establish
and maintain relationships with Indonesian government officials with the aim of accelerating the
process of obtaining certificates.51 This situation increases the number of logging company
drastically, which may increase the possibility of forest fires occurrence caused by its logging
activities.

2.2.3 Land Expansion for Palm Oil Plantation
Another significant factor causing forest fires in Indonesia is land expansion for palm oil
plantation.52 The Indonesian government supports land expansions for palm oil plantation
companies because it is an important growth sector for the economy. One way to increase palm
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oil production, particularly in Indonesia as a developing country, is through land expansion.53
However, in far too many instances, expanding plantations involved burning, resulting in largescale forest fires.54 In 2018, the total area of palm oil plantation in Indonesia, including
smallholders, government estates and private estates, was 12.76 million Ha, with 2.48 million Ha
located in Riau province, Sumatra.55 Out of the total palm oil plantation areas, 52.10% are run by
private companies, 41.12% by smallholders and only 6.78% by the government.56 As one of the
main export products of Indonesia, palm oil is part of the plantation subsector, which contributes
3.30% to the total Indonesian government’s revenue and 25.75% to the Indonesian agriculture and
forestry sectors.57 In 2018, the five biggest countries that imported crude palm oil (CPO) from
Indonesia were India, the Netherlands, Malaysia, Singapore and Italy.58

Indonesia's position as the world's largest oil palm producer since 2006 requires it to take
responsibility for strengthening domestic regulations and increasing oversight of this industry in
order to prevent forest fires. However, Indonesia has failed to effectively regulate the sector. As a
result, in the years after 2006, there was an increase in land conversion for palm oil production,
including the use of peatland areas (which are considered sensitive because they are very easy to
burn and difficult to extinguish).59 For example, in 2015 forest fires in Jambi region, even though
peatland areas comprise only 12% of Jambi Province, 79% of these hotspots were located in this
very sensitive peatland area.60 These fires were more severe than the last major fire in 2006,
making it the worst fire season observed by NASA satellites since 2000.61 As a result, the satellites
observed that overall, the 2015 forest fires ranked after the 1997 fires and alongside 1991 and 1994
as the worst Indonesian fire events on record.62
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With the increasing amount of activity being undertaken in the peatland area, and that Indonesia
has the biggest area of peatland compared to any other country in the world (around 27 million
hectares),63 the chance for it to burn also increases. Burning peatland has significant consequences
for climate change as well as health issues. Peat fires produce haze, which contains a high content
of absorbed aerosols,64 and thus cause air pollution and they are also responsible for 5% of
anthropogenic carbon dioxide emissions.65 Widespread deforestation and little rainfall, combined
with the draining of peatlands, leaves the peatland susceptible to fires that can burn for months.66
Fire in peatland is very difficult to extinguish because it contains fuel in the form of plant remains,
deep below the ground and fire spreads underneath the surface.67

Forest Fires Cases Outside Indonesia

Forest fires is not only occurring in developing countries with vast forest areas such as Indonesia
and Brazil, but also for developed countries in Europe, North America and Australia. The
occurrence of forest fires globally reflects the global nature of the issue. It increases the importance
of this research in finding an appropriate and applicable solutions. Even though forest fire cases
outside Indonesia are often similar in size and frequency with the Indonesian forest fires, the
magnitude of impacts on various sectors might be different. The approach used by these countries
in addressing the issue is also varies. Therefore, having a good knowledge of the cause of forest
fires in other countries is crucial for finding an applicable solution to address the issue.68

Similar to Indonesia, the occurrence of forest fires in other regions is most often associated with
direct or indirect action of humans.69 In Europe, for example, Mediterranean countries such as
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Portugal, Spain, Italy, Greece, and southern France are the most affected by forest fires. 70 These
particular countries have averaged around 480,000 ha of land burned per year from 1980 until
2009.71 Human factors are the main cause of forest fires in this part of Europe, either by accident
or deliberate action.72 Mexico also has a high forest fire seasons every two or three years each
decade. From 2005 to 2014, the active fire data for Mexican forests show that most of these fires
occur in cedar and pine forests, on savannas and also the central jungles of the Atlantic and Pacific
coasts.73 Similar to the Indonesian forest fires, these Mexican forest fires have been associated
with climate indexes such as El Niño Southern Oscillation (ENSO), particularly during the most
extreme fires.74

Large forest fires also occur in North America (US and Canada) and Russia. The size of boreal
forest in these areas is about 1.3 B ha, which represents one-third of global cover, and wildland
fire is a common natural disaster across these forests.75 In the US, fire is one of the main forest
problems, and between 2011 and 2020 about an average of 7.5 million acres are burned annually,
and in 2020 alone, 10.1 million acres was burned.76 Furthermore, in Australia, the 2019 bush fires
burned an estimated of 30.38 million hectares of areas, which consist of 18% forest, 13% tropical
woodland, and 2% temperate woodland.77 This is considered one of the biggest wildfire cases in
Australia, which have grave impacts on both humans and ecosystems. 78 Additionally, forest fires
occurred in Brazil’s Amazon rainforest in 2019. There are 76,000 fires burning across this
biologically diverse forest, which is an 80% increase from the previous year.79 Apart from its direct
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consequences on the environment and biodiversity, this forest fire has contributed to 4,966
premature deaths in the country.80

The impact of these fires has led the international community to conclude that prevention is a
reasonable act to take. It increases the importance to improve international cooperation in order to
invite contributions, particularly from developed countries, to assist developing countries in
prevention efforts. Both developing and developed countries face the same problems when it
comes to forest fires, including transboundary air pollution on a large scale, impacting health,
economy, as well as education. Nevertheless, developed countries tend to be more prepared
financially and politically to address this issue compared to developing countries, which still have
to face other issues that may be regarded as more important than forest fires.81 In this regard,
various initiatives and strategies adopted and implemented in other countries may be useful to
assist ASEAN member-states in their prevention efforts, increasing the importance of engaging in
international cooperation, particularly one that are regulated under international and regional
agreements.

Impacts of Forest Fires

Identifying the impacts of forest fires is important in order to intensify the effort to prevent it. It is
also crucial to firstly acknowledge that a forest fires occurring in Indonesia, mostly from the islands
of Sumatera and Kalimantan, are a local problem with a global impact. However, although the
impact is global, most of the damage caused by this event is perceived locally. Indonesia, as the
source state in most of forest fires in Southeast Asia, also suffers the most. The impact of forest
fires can vary from economic to health and education and be categorised as direct, indirect (short
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term), indirect (long term) and cumulative.82 Direct impact is damage caused by the flames directly
on forest habitats, including flora and fauna. Indirect (short term) impact is, for example, where
animals die from lack of food and habitat destruction. Impact on the economy, health, tourism, and
education are indirect and can be categorised as indirect (long term) because of the time required
to restore the damage.83

2.4.1 Impacts on Indonesia
Forest fires events that occur in Indonesia have caused multiple impacts on the economy, health,
education, and environment. In the economic sector, early estimates of the total economic cost of
forest fires in 2015 exceeded US$ 16.1 billion (Rp. 211 Trillion), equal to about 1.9% of
Indonesia’s 2015 GDP.84 South Sumatra suffered the most damage with losses estimated at US$
3.919 million, followed by East Borneo US$ 2.746 million, Central Borneo US $2.464 million,
South Borneo US $2.028 million, Papua US$ 1.552 million, Riau US $1.373 million, West Borneo
US$ 1.176 million, and Jambi US$ 866 million.85 These costs have increased significantly from
1997–1998 with forest fire damage estimated to have totalled around US$ 10 billion.86 Indonesia
also suffered a US$ 4.5 billion loss in 2013 and US$ 1.3 billion loss in 2014 owing to forest fires.87
These amounts were calculated from a combination of direct and indirect damage caused by the
fires on different sectors. Economic cost is long term and indirect, and therefore it will negatively
impact Indonesia extensively and will take time to recover.

Furthermore, major loss and damage were experienced in several different sectors in the 2015
forest fires.88 Agriculture and forestry sectors estimated losses and damage of US$ 8.8 billion,
including the damage to infrastructure and equipment and the cost to restore the burned land. The
haze has cost the transportation sector US$ 372 million where cargo shipping was interrupted
owing to poor visibility, which contributed to slower trade services, which adds another US$ 1.3
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billion in losses.89 Another significant impact caused by forest fires relates to education. The forest
fires and haze forced schools to close and, in the case of 2015 forest fires, schools in Indonesia
closed for more than one month, which resulted in US$ 34 million in cost and involved 24,773
schools and 4,692,537 students.90 The impact on education hampers the development of the next
generation and may hurt Indonesia in the long term.

2.4.1.1 Impacts on the Environment and Biodiversity
Apart from the economic impact, forest fires have a significant impact on the environment and
biodiversity, as well as on ecosystem sustainability.91 Owing to repeated cycles of forest fires,
primates such as Bornean Orangutan (Pongo pygmaeus), classified as an endangered species, are
now threatened by extinction. Fires destroyed their habitats, causing death to hundreds of
Orangutans which were killed by villagers, and hundreds more sold in illegal markets. As a result,
by 2004, there were only 6,500 Sumatran orangutan (Pongo abelii) and around 54,000 Bornean
orangutan (Pongo pygmaeus) remaining.92 Indeed, the falling number of Sumatran orangutan,
forest lost and associated loss of orangutan in Borneo alarming.93 This statistic is based on the
2010 survey covering 171,340 ha, which estimated around 619–672 individuals being left in that
area.94 In addition, the Sumatran tiger, which is classified as critically endangered, is also affected
and it is on the verge of extinction owing to a reduction in prey species as well as loss of habitat.95
In 2004, there were less than 400 Sumatran tigers remaining in the forest of Sumatra96. Bird
habitats are also severely affected and the fires have caused a large numbers of bird species to lose
their source of food.97 A number of species that are extremely sensitive to fire, including reptiles
and amphibians, have also been lost.98 In the 2015, forest fires, the damage and loss to biodiversity
89
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based on their value per hectare exceeded US$ 287 million. However, the full impact on flora and
fauna is unknown.99 This impact is believed to be similar to the 1997–1998 forest fires where the
biodiversity loss was impossible to calculate.100

Furthermore, forest fires in Indonesia disturb water flow and affect water quality as well as the
atmosphere.101 In the event of forest fires associated with el Niño droughts, it is often followed by
long period of heavy rain called the la Niña. When forest fires harden the surface of the soil and
restrict water infiltration, a long period of above average rainfall can easily create massive
flooding. This flooding naturally carries soil, ash and other forest remains into the rivers and lakes,
which causes pollution.102 Furthermore, large sediment loads carried into the river can change the
water chemistry and reduce fish populations. This occurred in the Mahakam River in Borneo,
which provides habitat for an endangered Irrawaddy river dolphin (Orcaella brevirostris), as a
result of the 1982–83 fires.103
Indonesian forest fires also play an important role in changing the earth’s atmosphere through the
contribution of large amounts of greenhouse gases known to contribute to global warming.104
Indonesia contains about 60% of the world’s tropical peat land covering between 20 million to 30
million hectares, with Borneo and Sumatra storing the highest amount of carbon per hectare in the
world.105 Peatland fires are the greatest contribution to carbon dioxide release and the 2015
Indonesian forest fires contributed around 1,750 million metric tonnes of CO₂ to the
atmosphere.106
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2.4.1.2 Impacts on Health
Forest fires have a major impact on people’s health, particularly of children and elderly people.107
In September 2015, the air quality on most parts of the Indonesian islands of Sumatra and
Kalimantan reached “hazardous” levels. On 4 October 2015, the Air Quality Index (AQI) in some
parts of Sumatra and Borneo reached the maximum level of 999, more than three times the amount
considered as “hazardous”, and this level of air pollution lasted for more than four weeks. 108 The
haze from forest fires consists of components that are harmful to human health such as SO2, NOx,
O3, CO, and total suspended particulate (TSP).109 The pollution directly affected people’s health
and the cost quickly reached US$ 151 million, while the long-term cost has yet to be quantified.110
This haze contributed to the deaths of 19 people and more than a half million people suffered from
acute respiratory infection (ARI).111 The 2014 forest fires in Indonesia were responsible for almost
50,000 people suffering from ARI while the 1997 forest fires caused 527deaths, 298,125 cases of
asthma, 58,095 cases of bronchitis and 1,446,120 people suffering from the effects of ARI.112

Figure 2: Air Quality Index and fire alert on 4 October 2015
Source: www.globalforestwatch.org
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Figure 3: Air Quality Index and fire alert on 25 October 2015
Source: www.globalforestwatch.org

Other than ARI, breathing air containing these components can cause difficulty breathing as well
as, more specifically, bronchitis, reduced lung function and more severe obstructive breathing
disorders.113 The particulate matter in haze also has the capacity to reduce local rainfall while the
O3 affects the nutritional quality of wheat, rice, and soybean.114 It is one of the most damaging
tropospheric air pollutants and past research has revealed that O3 reduces wheat yields.115
Additionally, O3 can reduce crop photosynthesis and other physiological functions, which
damages crops through ozone entering the leaves and triggering the production of ROS molecules,
which damages the cells and hinders photosynthesis and translocation of carbon.116 This reduces
sugar content, accelerates leaf senescence, and lowers crop quality.117
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Table 1. Economic cost of 1997 and 2015 forest fire in Indonesia
Source: World Bank Group “The Cost of Fire: An Economic Analysis of Indonesia’s 2015 Fire Crisis”,
(2016), Indonesia Sustainable Landscape Knowledge, Note:1; Charles Victor Barber & James Schweithelm,
“Trial by Fire: Forest Fires and Forestry Policy in Indonesia’s Era of Crisis and Reform” (World Resources
Institute, Forest Frontier Initiative, Washington).

Estimated losses and damages 1997 forest fires (million US$)
Sector

Estimate Economic Losses

Agriculture

2,750

Forestry and Environment

6,245

Health

145

Transportation and Tourism

144

Other

13

Total

9,297

Estimated losses and damages 2015 forest fires (million US$)
Sector

Estimate Economic Losses

Agriculture

4,839

Forestry and Environment

8,794

Health

151

Transportation and Tourism

771

Other

1569

Total

16,124

2.4.1.3 Impacts on Transportation and Tourism
The Indonesian forest fires have greatly affected transportation and tourism. The high levels of
haze caused by the forest fires in 2015 cost the transportation sector US $372 million118 and
certainly created more damage to Indonesian tourism and the private sector in general. In this case,

118
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the tourism sector suffered a US$ 399 million loss in revenue while private sectors such as
manufacturing, mining and trade suffered a US$ 1,349 million loss in total.119 In the forest fires of
1997-1998, research calculated that 1,138,000 visits to Indonesia would have been made over the
period of the three months during the haze period. At the same time, a total of 1,108 flights were
cancelled, which contributed to a total loss of US $7.54 million120 out of a total US $33 million
transportation loss.121

2.4.2 Impacts on Neighbouring Countries
The size of forest fires in Indonesia makes impacts on neighbouring countries inevitable.
Especially those located geographically close to the Sumatra and Kalimantan fires, such as
Singapore and Malaysia. Haze pollution can easily cross the border into these countries regardless
of temperature, humidity, air stability, wind speed, or direction. While the damage to these
countries is not as severe as that to Indonesia, it is significant enough to garner the attention of
other countries in the region. In Singapore, the Pollutant Standards Index (PSI) reached the “very
unhealthy” range in September 2015 and 2019 owing to the haze spreading from the island of
Sumatra.122 This PSI range is similar to what had happened in 1997 when the air quality range in
Singapore was PSI>100 for 12 days. Consequently, the National Environment Agency (NEA) of
Singapore released a statement recommending elderly people, pregnant women and children avoid
outdoor activity. The Singapore Ministry of Education was forced to close schools because of the
haze conditions.123

The 1997–1998 forest fires affected vast areas of Southeast Asia, including Malaysia, Brunei,
Singapore, Thailand, and Vietnam. This forest fires burned around 8 million hectares of forest and
peatlands in Indonesia.124 It was estimated at that time the forest fires caused at least US$ 4.5
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billion in the region,125 and between US$ 4.5 billion and US$ 9.3 billion internationally.126 In
Malaysia, the level of intensity and duration resulted in disruption to the Malaysian economy.127
The Air Pollution Index in Malaysia at that time, reached 500 or “hazardous” for the first time,
and a state of emergency was declared in Serawak,128 with 83.2% of the total population in
Malaysia put at risk by the 1997 haze. The total cost of treatment in public and private clinics, and
hospitals as well as self-treatment was estimated at US$ 2 million, while health care costs were
estimated at US$ 12 million in Malaysia and between US$ 5 million and US$ 17 million in
Singapore.129 The 1997 forest fires led to an increase in the number of outpatient visits to hospitals
in the city of Kuching located on the island of Borneo by 200 to 300% and the number of outpatient
visits to hospitals in Kuala Lumpur with respiratory diseases increased by 320%.130 In Kuala
Lumpur, during 2005, 2006, 2008 and 2009, the number of daily inpatient visits to the local
hospital increased by 31%. Moreover, Indonesian forest fire increased the number of deaths from
respiratory causes by 19% in Malaysia between the 2000 and 2007,131 and every year, there are
around 110,000 deaths in Southeast Asia that can be associated with forest fires.132 In addition to
this, the number of deaths related to respiratory problems increased by 66% for people between
the age of 15 and 59,133 and it also increased the cardiovascular deaths by 2% for adults over 30
years old over what period?.134 Malaysia, which is located very close to the islands of Sumatra and
Kalimantan, has been affected by transboundary haze since 1983 and almost every year since
1992.135 The cause of this haze pollution was not clear at first, but in recent years, evidence
indicates that forest and plantation fires in Indonesia are the source.136
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The impact of Indonesian forest fires on neighbouring countries, particularly Malaysia and
Singapore, has created regional tension. This has been widely reported in the regional media,
particularly in 1997, 2005 and 2013. Impacted countries blames Indonesia for not ratifying the
AATHP. Indonesian newspapers also criticised government failure to address the haze issue. On
the other hand, Malaysian and Singaporean newspapers expressed concern directed at their own
governments for not regulating companies operating and investing in Indonesian plantations.137
These media criticise the involvement of Singaporean and Malaysian companies that had invested
in oil palm plantations in Indonesia. This indicates that Indonesia cannot be solely blamed for
causing the fires, and that the cause of the fires is regional.138 The former Malaysian Prime Minister
Mahathir Mohamad stated that “[the forest fires and transboundary haze pollution were] not solely
Indonesia’s fault”.139 The percentage of blame attributed by the media to Indonesia, Malaysia and
Singapore increased from 28%, 18.7%, and 25.9% respectively in 1997 to 64.3%, 30.8%, and
31.4% in 2013.140 This media reporting is a reflection on wider changes in social thinking, which
is driving government attitudes. Therefore, because forest fire creates regional tension, these
countries need to enter into a regional dialogue to mitigate rising tensions over this issue. IN
addition, because the causes of fire are regional and that the haze pollution impact is global,
ASEAN member states, along with the international community need to cooperatively design
adequate legislation to control this issue. Recommendations for this are developed in Chapter 6 of
this thesis.

The Implementation of Regional and International Legal Frameworks in
Indonesia
As mentioned in the previous chapter, domestic or national implementation is a key element in
ensuring compliance with international environmental law.141 In general, domestic implementation
is defined as a “measures parties take to make international agreements operative in their domestic
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law.”142 In this sense, domestic implementation involves various elements of governments,
including legislative, administrative and judicial bodies. This means that the effectiveness of
international environmental law, including treaties such as the AATHP, the UNFCCC, the CBD
and the Ramsar Convention, depends heavily on the effective coordination and cooperation of
these elements within the government.

With regard to the relationship between international law and national law, most Indonesian
scholars conclude that Indonesia follows the dualist system. This means that Indonesia has to ratify
the international agreement and implement it within domestic legislation before it can have direct
effect within the country. This ratification procedure is regulated under Law Number 24/2000
concerning International Agreements.143 Ratification involves a number of state institutions and
government agencies including their apparatus. Therefore, in order for the ratified international
agreements to be effectively implemented domestically, these institutions and agencies must
coordinate with one another. Furthermore, to be effective and to achieve the best possible result in
terms of implementation, the development of implementation policy or strategies is required to
avoid any confusion.

For example, Indonesia’s ratification of the 1982 United Nations Convention on the Law of the
Sea (“UNCLOS”) under Law No. 17 of 1985 did not disturb or override the Law No. 4 of 1960
concerning Indonesian waters. Law No. 4 of 1960 was replaced only after the establishment of
Law No. 6 of 1996 regarding the implementation of UNCLOS. From this example, it is clear that
ratification alone is not sufficient to enforce obligations of international or regional agreements
domestically within Indonesia. An implementation policy is required, particularly when an
international agreement introduces a new legal concept or departs from existing Indonesian Law.
However, in Indonesia, the process of developing implementation policies or strategies is
influenced by a variety of political and economic factors, complicating their application.
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Having said that, a number of examples suggest that Indonesia also adopts a monist approach,
particularly in relation to decision-making in Indonesian courts. Indonesian Courts have been
known to directly enforce international law or at least make to make regular reference to
international law in their decisions. For example, the District Court of Bandung applied the
precautionary principle adopted under Principle 15 of the Rio Declaration in resolving the
Landslide case, knowing that the principle had not yet been adopted in Indonesian environmental
law.144 This case was appealed to the High Court but the appeal was rejected, and again to the
Supreme Court which also rejected the appeal, arguing that the application of the precautionary
principle in environmental law fills a legal vacuum, and this approach is permitted under the
Indonesian Judiciary Law.

Nevertheless, implementation of international and regional agreements in Indonesia has often been
a complicated issue. Not only because of the lack of implementation policies and strategies adopted
after the ratification of an international or regional agreement, but also, similar to most countries,
caused by other factors including “political dynamics, interest groups, institutional arrangements,
and national styles and regulation.”145 These factors contributed to the delay of 12 years in
Indonesia ratifying the 2002 ASEAN Agreement on Transboundary Haze Pollution (AATHP).
This research argues that these factors may also be the reason why Indonesia has not taken any
steps towards establishing a new national initiative or policy in relation to the implementation of
the AATHP and the enforcement of zero-burning policies, as well as the punishment for violations.

Conclusion

Forest fires in Indonesia are widely regarded as one of Southeast Asia's most serious environmental
problems. It has been an ongoing issue for many years, resulting in transboundary haze pollution
affecting various sectors domestically, regionally, and globally. This emphasizes why this subject
is important and signify the critical nature of this research to find appropriate solutions. Forest
fires have a direct effect on the environment, including forests and biodiversity, the atmosphere,
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rivers and lakes. It has resulted in significant biodiversity loss in Indonesia, including species
classified as endangered or critically endangered, such as the orangutan and the Sumatran tiger.
Numerous species have lost habitat as a result of forest fires. Additionally, transboundary haze
pollution caused by such fires has a significant impact on Indonesia's economy, people's health,
education, and tourism, as well as on neighboring countries, most notably Malaysia and Singapore.
The impact of these forest fires on transboundary haze pollution increases tensions between these
states, which may affect and complicate regional cooperation in other sectors.

Furthermore, the issue of forest fires in Indonesia is complicated, as the primary cause of these
fires is closely related to the method of land clearing used for many years by farmers, namely the
slash and burn system. In comparison to other methods, this is considered the least expensive
method of clearing land for cultivation. The issue is that large plantation companies are also
employing this strategy in order to cut costs and increase profits. Additionally, logging and land
expansion by large timber and palm oil companies are two of the primary contributors to
Indonesia's forest fire problem. Indeed, land expansion encompasses peatland areas, which are
highly flammable. These three activities are extremely difficult to eradicate, even more so for a
country like Indonesia that is heavily reliant on forest resources, and the presence of corruption
within the government compounds the difficulty.
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Chapter 3:
The Effectiveness of Regional Law and Agreements Regarding
Transboundary Haze Pollution in Southeast Asia

3.1 Introduction
For more than 20 years, Southeast Asia has been dealing with transboundary haze pollution caused
by forest fires, which mostly occur in Indonesia. This has caused major damage to the region’s
economy, environment, biodiversity, and health. In addressing this issue, various action has been
taken by the Association of Southeast Asian Nations (ASEAN), the inter-governmental
organisation in the region to prevent and mitigate forest fires and their impact regionally and
globally. This includes the adoption of the ASEAN Agreement on Transboundary Haze Pollution
(AATHP) in 2002.1 However, the continued occurrence of forest fires in the region indicates that
the Agreement has been ineffective in resolving forest fire and transboundary haze pollution
issues. Individuals, interest groups and the international community have questioned the
effectiveness of this agreement,2 as it does not appear to have made a significant impact in reducing
the number of forest fires and transboundary haze pollution in the region since its adoption.

The Southeast Asian region consist of Indonesia, Malaysia, Singapore, Thailand, Brunei
Darussalam, The Philippines, Myanmar, Vietnam, Lao DPR, and Cambodia.3 It is a very diverse
region economically, politically, culturally, and religiously.4 While this diversity may benefit the
1

Roadmap on ASEAN Cooperation Towards Transboundary Haze Pollution Control with Means of Implementation,
Annex 1: between 1992 and 2015, there are around 35 ASEAN initiative related to the transboundary haze pollution
issues.
2
Greenpeace Southeast Asia “A haze-free ASEAN by 2020 – are we there yet?” Greenpeace (1 November 2019) <
https://www.greenpeace.org/southeastasia/press/3239/a-haze-free-asean-by-2020-are-we-there-yet/> (accessed on 7
February 2022); Alan Khee-Jin Tan “The Asean Agreement on Transboundary Haze Pollution: Prospects for
Compliance and Effectiveness in Post-Suharto Indonesia” (2015) NYU Environmental Law Journal, Vol 13 pp 647722.
3
Association of Southeast Asian Nations (ASEAN), Charter of the Association of Southeast Asian Nations, 20
November 2007, Article 4.
4
Rodion Ebbighausen “The ASEAN Way: Where is it leading?” (07 August 2017), DW : “Southeast Asia represent
three of the world’s largest religion (Christianity, Islam, Buddhism), it puts country like Singapore (one of the richest
in the world with average yearly per capita income of around $82,000) in union with places like Cambodia (yearly per
capita income of $3,300), Politically, there are democracy in the Philippines and Indonesia, Absolute monarchy in
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region, it may also make regional cooperation and efforts to address issues such as forest fires and
transboundary haze pollution more difficult. Owing to their differences, each state may have a very
different view on how to approach forest fire issues, which may increase the likelihood of conflict
between them. Therefore, to maintain or resolve various issues arising in the region, Southeast
Asian countries agreed to adopt an informal and personal approach to dispute resolution rather
than a legal or juridical approach, and this became known as the “ASEAN Way”.5 The “ASEAN
Way” is a fundamental principle that guides the relationship among Southeast Asian countries,
and serves as the region's guiding principle, influencing how these countries approach various
regional issues, including those involving forest fires and transboundary haze pollution.

Moreover, the history of the establishment of ASEAN has had a significant influence on how
ASEAN member states respond to various issues. Thus, to have a better understanding of the
region’s efforts to overcome transboundary haze pollution problems, it is important for this chapter
to firstly discuss the region’s inter-governmental organisation. Second, it is also important to
examine the “ASEAN Way”, as it has had a significant influence on various regional agreements
and decisions. Further, this chapter will analyse the AATHP, as the main instrument under ASEAN
for the prevention of forest fires and transboundary haze pollution in the region, and assess the
cause of its ineffectiveness, using several criteria. Additionally, this chapter will analyse other
relevant regional agreements and initiatives that can support the effectiveness of the AATHP, as
well as the involvement of ASEAN member states and the private sector in supporting the
effectiveness of the Agreement to achieve its objectives.

3.2 The Association of Southeast Asian Nation (ASEAN)
As the region’s primary inter-governmental organisation, ASEAN was established by the Bangkok
Declaration in 1967.6 Initially signed by Indonesia, Malaysia, Thailand, the Philippines, and
Brunei, military dictatorship in Thailand, and single-party Communism in Laos and Vietnam.” <
https://www.dw.com/en/the-asean-way-where-is-it-leading/a-39998187>
5
Gillian Goh, “The ‘ASEAN Way’: Non-Intervention and ASEAN’s Role in Conflict Management”, (2003), Stanford
Journal of East Asian Affairs, Vol 3, No. 1, at 113–118.; David B. Jerger, Jr, “Indonesia’s Role in Realizing the Goals
of ASEAN’s Agreement on Transboundary Haze Pollution”, (2014), Sustainable Dev. L. & Pol’y, Vol. 35, at 40,;
Laely Nurhidayah, “Transboundary Haze Pollution in the ASEAN Region: An Assessment of the Adequacy of
Regional and National Legal framework in Indonesia”, (2014), Vol. 16, No. 2, at 233.
6
The Bangkok Declaration, 6 ILM 1233 (1967).
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Singapore, it was later joined by Brunei Darussalam in 1984, Vietnam in 1995, Laos PDR and
Myanmar in 1997, and Cambodia in 1997.7 The relationship among these states is guided by the
“ASEAN Way”, a fundamental principle which is stipulated in Article 2 of the 1976 Treaty of
Amity and Cooperation in Southeast Asia8, which will be discussed in the next section. This
principle underpins ASEAN and is laid out in various regional treaties, including the ASEAN
Agreement on Transboundary Haze Pollution.

The establishment of ASEAN was heavily motivated by political considerations. Initially, it was
intended to prevent communism from spreading throughout Southeast Asia and to resolve regional
conflicts.9 Thus, some argue that ASEAN could not be established without the active participation
of Indonesia, the region's largest population, territory, and economy, which had successfully
resisted communist influence in the region.10 As a result, during the presidency of Soeharto (1967–
1998), Indonesia was regarded as a pivotal figure in ASEAN's political landscape.11 It is argued
that during this time period, ASEAN member states were unable to intervene (directly or
indirectly) in any Indonesian affairs, including forest fires and transboundary haze pollution.
President Soeharto's influence extended beyond national boundaries, extending into neighbouring
countries such as Malaysia and Singapore, complicating their ability to criticise the Indonesian
government on a range of issues, including transboundary haze pollution.12
Forty years after ASEAN’s establishment, ASEAN member states agreed to create the ASEAN
Community,13 which then adopted the ASEAN Charter as a firm foundation for the Community.
The adoption of the ASEAN Charter provided legal status and an institutional framework for
ASEAN.14 This research argue that this is critical to maintaining political balance in member states'

7

Amitav Acharya The Making of Southeast Asia: International Relations of a Region, (Cornell University Press,
Ithaca and London, 2013) at 155.
8
Treaty of Amity and Cooperation in Southeast Asia Indonesia, 24 February 1976 < http://asean.org/treaty-amitycooperation-southeast-asia-indonesia-24-february-1976/>.
9
Annamaria Artner “Role of Indonesia in the Evolution of ASEAN” (2017) The Journal of East Asian Affairs, Vol.
31, No. 1, at 8.
10
At. 8
11
At 8.
12
George J Aditjondro “Suharto’s Fire”, (30 June 2007), Inside Indonesia <
https://www.insideindonesia.org/suhartos-fires>
13
12th ASEAN Summit in Cebu, Philippines, 2007.
14
Ministry of Foreign Affairs Singapore “ASEAN Singapore 2018 Resilient and Innovative”
<https://www.asean2018.sg/About/ASEAN>
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foreign relations, which means that it eliminates any political influences of leaders within ASEAN
states in developing future foreign policy and places greater emphasis on achieving ASEAN’s
goals.15 This means that states affected by haze pollution caused by Indonesia's forest fires, such
as Malaysia and Singapore, should be able to criticise Indonesia for its actions, that may act as a
hindrance to ASEAN's achievement of its goals. These goals include “responding effectively to
all forms of threats, transnational crimes and transboundary challenges”,16 and to “promote
sustainable development to ensure the protection of the region’s environment, the sustainability of
its natural resources, the preservation of its cultural heritage, and the high quality of life of its
peoples.”17 To date, however, affected states have never formally criticise Indonesia at the regional
or international level. As a result, the region's environment continues to be threatened by
Indonesian haze pollution, and transboundary pollution challenges remain a top environmental
concern in the region.

There are many pessimistic views on the effectiveness of ASEAN and the establishment of the
ASEAN Community. This is especially so during the crisis in Southeast Asia in 1997/1998 where
there was a belief that ASEAN was overall, ineffective.18 This pessimistic view is based on the
shifting of ASEAN’s initial focus on regional security to dealing with foreign relations across East
Asia, which has brought uncertainty among diplomats and academics about the form of ASEAN.
Is it an organisation, a discourse, or a community?19 In addition, in analysing the history of
ASEAN, the more extreme views predict that it is possible for ASEAN to be dissolved in the
future. This view is based on the fact that geographically, ASEAN member states are divided into
two parts, the mainland Southeast Asia and the maritime Southeast Asia. The mainland Southeast
Asia consists of Cambodia, Laos, Myanmar, Thailand, and Vietnam with strong historical
influences from China and India. Maritime Southeast Asia consists of Brunei, Indonesia, Malaysia,
the Philippines, and Singapore.20 This pessimistic view was somewhat vindicated at the 43rd
anniversary of ASEAN when the ASEAN Secretariat proposed the ASEAN Integration initiatives
The ASEAN Secretariat “Significance of the ASEAN Charter” ASEAN <https://asean.org/about-asean/aseancharter/> (accessed on 1 February 2022)
16
The ASEAN Charter, Article 1 (8)
17
Article 1 (9)
18
Shaun Narine “Forty years of ASEAN: a historical review” (2008), The Pacific Review, Vol. 21:4, 411–429, at 411.
19
David Martin Jones and M. L. R. Smith, “Making Process, Not Progress: ASEAN and the Evolving East Asian
Regional Order” (2007), International Security, Volume 32, Number 1, at 149.
20
Michael S. H. Heng, “Advancing Community Building for ASEAN” (2015) East Asia Vol. 32, at 421–440.
15
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and the “ASEAN Centrality” programme. At the same time, the Greater Mekong Sub-region was
also developed under the auspices of the Asian Development Bank (ADB) and China. The
development of the Greater Mekong Sub-region has transformed into a strong group, within
ASEAN, that forms relationships, alliances, new interactions and interdependence in mainland
Southeast Asia. Gradually they have shifted from a “sub-region” to a “region”, which may be the
start of a permanent “break-up” of ASEAN.21 This separation may be caused by the big gap in the
economic development between the original ASEAN-5, Indonesia, Malaysia, Thailand, the
Philippines and Singapore, and the new members Cambodia, Laos, Myanmar and Vietnam
(CLMV). According to the United Nations Development Programme Human Development Index
and other measures based on income per capita, the CLMV countries are below the ASEAN-5
countries.22 The above situation demonstrates that ASEAN is fragile, and that any efforts to keep
ASEAN together has always been a challenge. The complicated relations that exist within the
ASEAN member states arguably impedes effort that requires strong cooperation of all member
states, including effort to protect the environment, specifically the prevention of forest fires and
transboundary haze pollution.

On the other hand, there is an optimistic view on the development progress of ASEAN, as it has
become more economically integrated. It still has a long way to go to transform into a sociocultural community such as the European Union, owing to historical differences among the
ASEAN member states.23 Nevertheless, the integration effort thus far has culminated in the
establishment of the “ASEAN Community” with the “ASEAN Vision 2020” that proposes three
pillars, namely, economic, political security, and socio-cultural. This may lead to the establishment
of an ASEAN Economic Community (AEC),24 which may strengthen cooperation between
ASEAN member states.

Geoff Wade, “ASEAN DIVIDES” (2011) East Asia Forum. Economics, Politics and Public Policy in East Asia and
the Pacific.
22
Richard Pomfret, “ASEAN’s New Frontiers: Integrating the Newest Members into the ASEAN Economic
Community” (2013), Asian Economic Policy Review, Vol. 8, at 25.
23
Iwan J. Azis, “ASEAN Economic Integration: Quo Vadis? Journal of Southeast Asian Economies” (2018), Special
Issue: Commemorating the 50th Anniversary of the ISEAS – Yusof Ishak Institute Vol. 35, No. 1, at. 2.
24
At 2.
21
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Despite these opposing views on the effectiveness and role of ASEAN, ASEAN member states’
position relating to the environment and natural resources is clear. It is stipulated in Article 1 (9)
of the ASEAN Charter that member states have an obligation to protect the environment. At the
regional level, this position is reflected in the establishment of a number of regional agreements
relating to environmental protection, including the AATHP, which is governed under the ASEAN
Socio-Cultural Community (ASCC),25 focusing on several objectives, including promoting
cooperative activities that are people-oriented, environmentally friendly and support sustainable
development.26 Thus, it is important for this research to discuss ASCC initiatives, which will be
discussed in Section 3.5.2 of this chapter, as they may have an effect on preventing forest fires and
transboundary haze pollution in Indonesia.

3.3 The ASEAN Way Principle
As briefly mentioned in the previous section, the relationship among ASEAN member states is
guided by the ASEAN Way, a fundamental principle which is stipulated in Article 2 of the 1976
Treaty of Amity and Cooperation in Southeast Asia. This principle includes inter alia:

1) mutual respect for the independence, sovereignty, equality, territorial integrity and
national identity of all nations; 2) the right of every state to lead its national existence
free from external interference, subversion or coercion; 3) non-interference in the
internal affairs of one another; 4) settlement of differences or disputes by peaceful
means; 5) renunciation of the threat or use of force; and 6) effective cooperation
amongst member states.27

These principles play a significant role in shaping various regional agreements, including the
ASEAN Agreement on Transboundary Haze Pollution (AATHP).

25

The ASEAN Socio Cultural Community (ASCC) is one of the three main pillars of the ASEAN Community. The
other two are: The ASEAN Political-Security Community (APSC) and the ASEAN Economic Community (AEC).
26
Association of Southeast Asian Nations (ASEAN), ASEAN Socio – Cultural Community, <http://asean.org/aseansocio-cultural/>
27
Treaty of Amity and Cooperation in Southeast Asia Indonesia, 24 February 1976, Article 2.
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Based on the ASEAN Way, relationship between ASEAN member states is based on domestic
social procedures, rather than the domestic political procedures of the normative communities of
liberal democracies.28 This means that cooperation between ASEAN member states and any
practices and declarations of ASEAN is based on common culture.29 As a result, the Southeast
Asian culture of consultation and consensus (mushawara dan mufakat) as a conflict avoidance
principle is used in vast majority of dispute resolution processes as well as decision making
processes. The ASEAN Way includes a preference for lengthy, personalised confidence building
aimed at gradual downplaying of and preventing or resolving disputes in a way that can be accepted
unanimously using the principle of lowest common denominator.30 Given ASEAN's diversity in
terms of political ideology and economic growth, this principle was deemed the best option.

Certainly, the ASEAN way has historically served ASEAN well during periods of colonial
intervention in Southeast Asia, Cold War military intervention, and post-colonial national
problems in the region.31 It greatly helped ASEAN in successfully establishing a security
community that was widely regarded as one of the most successful to emerge from the Third World
in the late 1980s and early 1990s.32 It has been utilised to address various issues between ASEAN
states, and to facilitate cooperation among them. It successfully addressed and resolved numerous
political issues and differences during the ASEAN establishment process, thereby lifting the
confidence of Southeast Asian nations towards attaining peaceful resolutions to conflicts,33 and
rejects any sanction mechanism against member states.34
However, this research argues that the “ASEAN Way” has negatively affected the AATHP's
effectiveness. Many experts view that the “ASEAN Way” emphasis on state sovereignty, nonintervention, and peaceful dispute settlement, weakens a number of obligations of ASEAN
agreements, including the AATHP. This includes, for example, obligations “…ranging from

Timo Kivimäki “The Long Peace of ASEAN”, (2001), Journal of Peace Research, Vol. 38, No. 1, at 16.
At 16.
30
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32
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33
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34
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requesting and receiving assistance, monitoring, reporting, exchanging information, conducting
research, and…[resolving disputes].”35 As a result, the principle contributes significantly to
ASEAN member states' inability to collectively resolve forest fires and transboundary haze
pollution issues in the region. Moreover, ASEAN's strong emphasis on state sovereignty has
precluded other states, including impacted states, from assisting Indonesia in preventing and
resolving forest fires on its territory. Additionally, because of the ASEAN Way’s emphasis on
non-interference, forest fires that occur in Indonesia are classed an internal affair, which should be
free of foreign interference. Finally, the principle of settling dispute by peaceful means
significantly influences ASEAN’s decision to adopt a weak dispute resolution mechanism within
the AATHP and reject the used of penalties for states in breaching their obligations. Further
impacts of the ASEAN Way principle in ASEAN’s effort to prevent forest fires and transboundary
haze pollution issue will be discuss later in this chapter. As a fundamental principle underpinning
numerous regional agreements and guiding ASEAN member states' relations, the ASEAN Way
should function more as a supporting tool capable of enhancing the AATHP's effectiveness rather
than weakening it. As such, it should not be impervious to adjustment.

3.4 Assessing the Effectiveness of the Transboundary Haze Pollution Regime
in Southeast Asia
To address the issue of forest fires and transboundary haze pollution in Southeast Asia, it is critical
to examine relevant regional agreements and initiatives which directly address the issue. In order
to achieve this, this section will assess several regional instruments that directly apply to forest
fires and transboundary haze pollution, including the AATHP,36 the Roadmap on ASEAN
Cooperation Towards Transboundary Haze Pollution Control with Means of Implementation
(“Implementation Roadmap”), the Agreement on the Establishment of the ASEAN Centre for

Fadhilah Abdul Ghani, et al, “Review on ASEAN Transboundary Haze Pollution Agreement 2002: Problems and
Solutions”, (2017) Journal of Humanities, Language, Culture and Business (HLCB), Vol. 1, No. 1, at 157; Laely
Nurhidayah, “Transboundary haze Pollution in ASEAN at 233; Wan Portia Hamzah, “Haze Yet Again Polluting the
ASEAN Sub-region”, (2015), ISIS FOCUS, at 1.
36
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Biodiversity37, the ASCC Blueprint 2009–201538, and the ASCC Blueprint 2025.39 In assessing
the AATHP, this research explores a number of important components which may support this
research in determining the Agreement’s effectiveness, including, substantive obligations,
compliance, dispute resolution and institutional oversight. In addition, this Chapter discusses
experience from another regional framework, the LRTAP, which may be useful in the Indonesian
context.

3.4.1 The ASEAN Agreement on Transboundary Haze Pollution (AATHP)
The AATHP is the primary legal instrument to mitigate forest fires and transboundary haze
pollution in Southeast Asia,40 and is considered a landmark agreement on this issue.41 The main
concern leading to its establishment was the rise in the level of air pollutants within the region
owing to large-scale forest fires in Indonesia, particularly in 1997 and 1998.42 It was adopted as a
direct response by ASEAN member states to tackle forest fires and their environmental
consequences. However, the adoption of the AATHP has not led to a significant improvement in
reducing the number of forest fires and transboundary haze pollution in the region. Ever since its
adoption in 2002, ASEAN member states are continuing to struggle to overcome massive
transboundary air pollution in the region.43 Malaysia and Singapore, as the countries most
impacted by this, have blamed Indonesia for most of the haze pollution occurring in the region,
and for failing to resolve this problem domestically. Indonesia, on the other hand, contends that
most of the haze pollution is started by plantation companies owned by Malaysia and Singapore
operating in Indonesian, which complicates the problem.44 Hence, to solve this problem, it is

37
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important for ASEAN member states to unify through the spirit of the AATHP and address
transboundary haze pollution.45

As previously discussed in chapter 2, the common causes leading to regular forest fires and
transboundary haze pollution are the use of fire in land clearing activities as well as illegal logging
and land expansion by palm oil companies.46 Land clearance was started under various ambitious
programmes by Indonesian governments during the era of the former president Soeharto. Between
1969 and 1993, under the “transmigration programme”, the government opened 1.7 million
hectares of agricultural land,47 financed by international loans through the World Bank and the
Asian Development Bank.48 However, land clearing methods that were used to open this land were
not carried out according to the agreed legal guidelines, including the use of fire.49 As a result, this
programme affected a much greater area than originally anticipated. In addition, in 1995, the
government implemented its most disastrous programme, involving the conversion of 1 million
hectares swamp areas (including peatland), partly by burning, for agriculture under the “mega rice
project” (MRP). The MRP adversely destroyed over 1 million hectares of peatlands, an essential
element of the tropical forest’s ecosystem.50 This programme also resulted in a large amount of
CO₂ emissions.51 Furthermore, in 1998, the IMF International Monetary Fund (IMF) obliged
Indonesia to lift its export ban on logs, which incentivised the transformation of native tropical
forests to rubber agroforestry, rubber plantations, and palm oil plantations.52 As a result,
deforestation reached its peaked in 2000 during the country’s decentralisation era. 53 Arguably,
these programmes are one of the major causes that started the forest fire problem in Indonesia.
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Hence, the intent of the AATHP was to create a legal framework among ASEAN member states
to address forest fires and haze pollution, including by prohibiting states from implementing
programmes that harm forests and the environment more generally. Nevertheless, the main
objective under the Agreement is the prevention of transboundary haze pollution and mitigating
its impact.54 However, data from 2002 to 2020 shows that the total area burned annually in
Indonesia, has not decreased.55 This indicates that the Agreement has made little progress in
reaching its objective. To date, forest fires still occur in many parts of Indonesia and the situation
has deteriorated to the point where Indonesia may fail to meet its commitments to implement a
zero-burning policy and to cut CO₂ emissions (this is discussed further in chapter 4).

Based on the above, it is important to assess the effectiveness of AATHP and determine the causes
of its ineffectiveness it in order to make useful suggestions and recommendations to improve its
operation, which will be provided in Chapter 7 of this thesis. In doing so, this chapter will apply
the selected key criteria, as outlined in chapter 1, comprising: substantive obligations; scope and
nature of the obligations; compliance; environmental impact assessment; penalties for noncompliance; dispute resolution; and institutional oversight. In addition, this chapter will examine
various obligations contained in other related legal instruments, including the Agreement's
protocols and blueprints, which may have an impact (directly or indirectly) on the region's efforts
to prevent forest fire and haze pollution.

3.4.1.1 Substantive Obligations Under the AATHP
This section focuses on assessing the substantive obligations in the AATHP against the criteria
described above, including the adequacy of the scope of obligations of the Agreement, the nature
of the obligations regulated in the Agreement, specific targets and time limits set by the
Agreement. In addition, this section analyses the problems within the Agreement by identifying
the objectives of the Agreement.
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The AATHP was adopted in June 2002 and came into force in 2003, with the intention of solving
transboundary haze pollution by using a legal and consensual approach. It was the culmination of
previous ASEAN initiatives in combating forest fires and transboundary pollution in the region,
including the 1995 ASEAN Cooperation Plan on Transboundary Pollution and the 1997 Regional
Haze Action Plan. The AATHP consists of 32 articles regulating issues such as prevention,
monitoring, assessment, and the establishment of the ASEAN Coordinating Centre for
Transboundary Haze Pollution Control (ASEAN Centre). In addition, the Agreement also includes
an annex providing the terms of reference of the ASEAN Centre.

3.4.1.1.1

Scope of the obligations

To identify the scope of obligations of the AATHP, it is important to have a clear understanding
of the objectives of the Agreement. Because the main purpose of adopting these obligations is to
help parties achieve the overall objectives of the Agreement, which would determine the
effectiveness of the Agreement. These objectives show the direction of the Agreement in general,
and how to achieve it. They are further elaborated in Article 2 of the AATHP, which states that:

The objective of this Agreement is to prevent and monitor transboundary haze pollution as
a result of land and/or forest fires which should be mitigated, through concerted national
efforts and intensified regional and international co-operation. This should be pursued in
the overall context of sustainable development and in accordance with the provisions of
this Agreement.

In the process of developing the AATHP, including its objectives, the ASEAN member states were
involved in long and complicated negotiations,56 and, as a result, these objectives are considered
a product of a ‘normative commitment’ among the parties.57 Consequently, this obligation is
considered broad in nature, which impacts member states’ efforts in implementing the Agreement
Paruedee Nguitragool, “Negotiating the Haze Treaty: Rationality and Institutions in the Negotiation for the 2002
ASEAN Agreement on Transboundary Haze Pollution.” (2011), Asian Survey, University of California Press, Vol.
51, No. 2, at 365.
57
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and ultimately contribute to its overall ineffectiveness. Objectives resulting from normative
commitments often face difficulty in their implementation,58 unless supported by robust
enforcement strategies consisting of adequate obligations, specific targets and time limits. 59 As
such, it is important for this section to examine various obligations under the AATHP, including
three key provisions concerning monitoring, prevention, and assistance.

In the AATHP, key obligations are generally sets out under Article 4 regarding General Obligation.
It requires parties to: 1) prevent and monitor transboundary haze pollution as a result of forest
fires, and control the source of fires, including the identification of fires, development of
monitoring, assessment and early warning systems, exchange of information and technology, and
the provision of mutual assistance; 2) respond promptly to a request from affected states for
relevant information and consultation in the event of transboundary haze pollution; and 3) take
legislative, administrative, and other measures to implement their obligations under the
Agreement.60 These obligations are detailed in several key provisions under the AATHP, including
article 7, 9 and 12 on monitoring, prevention and assistance, as well as article 5 and 19 on
coordination and information sharing, which will be discussed in this section.

Monitoring
The first substantial obligation under the Agreement is set out in Article 7 on Monitoring. It
requires parties to designate one or more bodies to function as National Monitoring Centres,
to monitor all fire prone areas, all land and/or forest fires, the environmental conditions
conducive to such land and/or forest fires and haze pollution arising from such fires.61
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Indonesia, as the primary source of forest fires and transboundary haze pollution in the region,
has several government bodies that have the capacity to function as National Monitoring
Centres. These include the Ministry of Forestry, the Institute of Aeronautics and Space
(LAPAN) and the Ministry of Environment, which in 2009, in collaboration with the
Australian government, launched “Indofire”, an Infrastructure and Operational MODISBased Near Real-Time Fire Monitoring Program in Indonesia.62 In addition, the Indonesian
Agency for Meteorological, Climatological and Geophysics (BMPK) also has the ability and
responsibility to monitor forest fires in Indonesia. It provides daily information on potential
forest fire areas.63 Although it is useful to identify forest fire’s location, preventing those fires
remains very challenging. Most forest fires occur in very remote places which are very
difficult to reach.64 As a result, this research argues that data from these monitoring body will
have a minimal impact in preventing forest fires and transboundary haze pollution in
Indonesia, undermining the effectiveness of the AATHP..

Prevention
Provisions on prevention are considered essential in most IEA, including the AAHTP, because
preventing environmental harm is less expensive, easier, and less environmentally dangerous
than reacting to environmental harm that has already occurred.65 It is therefore important to
analyse Article 9 of the AATHP on Prevention. Article 9 requires each party to undertake
measures, including developing and implementing legislative and other regulatory measures,
as well as programmes and strategies to promote a zero burning policy to deal with land and/or
forest fires resulting in transboundary haze pollution.66 In regards to this, Indonesia enacted
several national regulations both before and after its ratification of the AATHP, including Law

Adianto P. Simamora “Indonesia: RI launch Indofire system to monitor forest fire hotspots”, (29 October 2009),
reliefweb < https://reliefweb.int/report/indonesia/indonesia-ri-launches-indofire-system-monitor-forest-firehotspots>
63
BMKG Country Assessment Report for Indonesia: Strengthening of Hydrometeorological Services in Southeast
Asia, at 40 < https://www.unisdr.org/files/33988_countryassessmentreportindonesia%5B1%5D.pdf>
64
VOA “Indonesian forest fires remain as a complicated issues” (12 August 2017) <
https://www.voaindonesia.com/a/3982774.html>
65
Celia I Campbell-Mohn and Federico Cheever "Environmental law" Encyclopedia Britannica,
<https://www.britannica.com/topic/environmental-law>
66
Article 9(a).
62

66

Number 32 in 2009, Regarding Protection and Administration of Environment67 and
Government Regulation No. 4 in 2001.68 These legislative measures contain a prohibition on
forest and land burning. Although these regulations do not directly implement Article 9 of the
AATHP, they potentially put Indonesia in the position to implement the zero burning policy
required by the provision.

However, this research argues that the obligation to implement a zero-burning policy under
Article 9 of the AATHP is insufficient for parties, particularly Indonesia. Article 1(14) of the
AATHP defines zero burning policy as “a policy that prohibits open burning, but may allow
some form of controlled burning.”69 Under this Agreement, controlled burning means “any
fire…that occurs in the open air, which is controlled by national laws...”70 In this sense,
member states are still allowed some forms of burning in land clearing, which creates
significant problems in terms of implementation of the obligation. The discretion permitted to
states in the implementation of this obligation allows them to include other factors, such as
"local wisdom," in their relevant national legislation. As a result, Law Number 32 in 2009,
Regarding Protection and Administration of Environment, allows burning of up to 2 hectares
per head of a family. This situation creates a chain of problems with other regulations, which
have lower legal hierarchy, such as the Regulation of the Ministry of Environment Number
10 in 2010, which allows local people who own land less than two hectares to use a slash-andburn system to open the land for farming purposes.71 Similarly, the Regulation by the Ministry
of Environment and Forestry Number 32 in 2016 does not clearly prohibit the use of fires for
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land clearing.72 Moreover, the Governor Regulation of the Central Kalimantan Province
allows land clearing by burning up to 5 hectares,73 exceeding the 2 hectares allowed by the
national regulations. Therefore, it is argued that the obligation on prevention under the
AATHP, which allows a level of discretion of whether burning is permitted, is not adequate
to ensure effective implementation of the AATHP objectives at the national level, particularly
in Indonesia. This thus contributes to the ineffectiveness of the AATHP.

Assistance
Another key obligation regulated under the AATHP relates to assistance. Under this
Agreement, “if a party needs assistance in the event of land and/or forest fires or haze pollution
arising from such fires within its territory, it may request assistance from other party directly
or through ASEAN Centre, or, where appropriate, from other states or international
organisation.”74 In the event that this situation occurs, the party to which a request for
assistance is directed will decide whether or not to assist, and the party to which the offer of
assistance is directed will decide whether or not to accept the assistance.75 This research argues
that assistance is an important aspect in preventing forest fires, particularly fires that are occur
every year, indicating the inability of the state within which the fires occur to solely tackle the
issue. This is particularly the case for developing countries, such as Indonesia, where
environmental protection is not prioritised over other domestic issues. However, there are two
major issues with this obligation. First, its provisions are weak in the sense that they do not
allow affected states to offer assistance unless requested by the source state. Under the
Agreement, affected states have no recourse if the state causing harm refuses to accept help
and support in putting out fires.76 In practice, Indonesia rarely asks for assistance from its two
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neighbouring countries Malaysia and Singapore. In fact, Indonesia rejected Malaysia’s offer
of assistance in response to the 1997 forest fires.77 Indonesia also declined Singapore’s offer
of assistance with respect to forest fires in 2005 and 2015.78 In this case, Singapore offered
to assist Indonesia with a C-130 aircraft for cloud seeding operation, two C-130 aircraft to
ferry a fire-fighting assistance team, a team from Singapore Civil Defence Force to support
Indonesia’s firefighting efforts, satellite pictures and hotspots coordinates, and one helicopter
for aerial firefighting.79 Therefore, this research argues that these provisions under the
AATHP are inadequate and thus impact on the effectiveness of the agreement.

The second issue is that the ASEAN Coordinating Centre for Transboundary Haze Pollution
Control (ASEAN Centre), which is intended to facilitate assistance under the AATHP, has not
been established. The delay in establishment has impacted states in providing assistance and
inhibits cooperation and coordination among member states, which is also an integral part of
prevention efforts. Article 5 of the Agreement calls for parties to establish the ASEAN Centre
specifically to enhance cooperation and coordination in managing haze pollution and other
impacts of forest fires.80 This includes the important role of the ASEAN Centre to facilitate
coordination on assistance, as described in the previous paragraph. Furthermore, the ASEAN
Centre is required to maintain regular communication with the National Monitoring Centre
(NMC), which must be established under Article 7 of the AATHP, on data obtained relating
to fire-prone areas, forest fires occurrences, the environmental conditions, and haze pollution
arising from land or forest fires.81 These functions reflect the significant role of the ASEAN
Centre to increase the effectiveness of the Agreement.

There are no apparent reasons behind the delay to this establishment. To date, ASEAN
member states are still in the process of developing the Host Country Agreement, which is
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one of the critical documents to fully establish and operationalise the ASEAN Centre.82 The
delay one establishing the ASEAN Centre has also caused significant impacts on other
obligations under the AATHP. For example, important obligations relating to Joint
Emergency Response,83 Technical Co-operation,84 and Scientific Research85 are unable to
work effectively, as they require an established and fully operational ASEAN Centre. The
ASEAN Centre needs to function as a central point to support cooperation and coordination
between states, particularly in relation to the above measures. Cooperation through ASEAN
Centre would minimalise unnecessary mistakes which may hamper such cooperation. For
example, in 2015, Malaysia’s offer to assist was mistakenly perceived by Indonesia as a
protest or complaint in respect of haze pollution.86 This can create unnecessary tension
between states, which could be avoided with the existence of the ASEAN Centre as a
facilitator.

Based on the above analysis, this research acknowledges that obligations under the AATHP are
comprehensive in scope, as it adopted several substantive obligations which are generally adopted
by an IEA concerning transboundary environmental pollution. These include the duty to prevent,
reduce, and control the transboundary pollution resulting from activities within their jurisdiction
as well as the duty to cooperate in mitigating transboundary environmental risks, and to cooperate,
as well as obligations relating to notification, consultation, negotiation, and environmental impact
assessment for appropriate cases.87 The AATHP regulates these obligations under Article 9 on
prevention, Article 7 on monitoring, Article 8 on assessment, Article 12 on joint emergency
response and assistance. However, the existence of these obligations does not ensure its
effectiveness, as it is also contingent on other factors such as implementation. This research argue
that the substance of the obligations is not adequate to ensure implementation at the national level.
They have not been effective in terms of execution in order to support the AATHP in achieving
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its objectives. Hence, forest fires and transboundary haze pollution reoccur every year and are still
considered as one of the biggest environmental problems in the region.

3.4.1.1.2

Nature of the obligations, targets, and time limits

As a treaty, the AATHP is legally binding upon parties. It is the first legally binding agreement in
Southeast Asia on transboundary haze pollution, and reflects the willingness of ASEAN member
states to shift from a non-formal approach and from the view that member states do not interfere
with each other domestic affairs.88 However, although the provisions under the Agreement contain
words that are mandatory and require positive action, individual articles also contain words that
have multiple meanings and may lead to multiple interpretations. This research acknowledges that
negotiators often uses flexible rather than firm language rather in order to reach a compromise89
and this exacerbates the difficulty of implementing the obligations, which are already arguably
insufficient. For example, Article 7 of the AATHP states that “Each Party shall take appropriate
measures to monitor all fire prone areas, all land and/or forest fires, the environmental conditions
conducive to such land and/or forest fires, and haze pollution arising from such land and/or forest
fire”.90 However, there are two significant issues with this provision: the first is the use of the term
‘appropriate,’ and the second is that the Agreement does not define ‘monitoring’. As a result,
parties retain discretion over what they should and should not do in carrying out their monitoring
obligations.91 The term ‘appropriate’ under the AATHP also used in Article 3 (5), 7, 9 (b), 10 (2),
11, 12 (1), 13 (1), 16 (1) (a), 16 (1) (a), 17, and 18 (1) indicates that there are many obligations
where there is significant discretion interpretation, which complicates implementation.
Similarly, Article 8 (3) regarding Assessment states that “…the ASEAN Centre shall, where
possible, provide to each Party, through its Focal Point, an assessment of risks to human health or
the environment arising from land and or forest fires, and the resulting transboundary haze
pollution”. The use of words “where possible” in this article weakens the obligation on the ASEAN
Centre to provide assessment. It allows the ASEAN Centre to decide for itself what is possible and
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what is not.92 Another example is in Article 4 (2): “…the Parties shall…respond promptly to a
request for relevant information or consultations sought by a State or States that are or may be
affected by such transboundary haze pollution…”. The word “relevant” is vague and the possibility
that both states (source states and affected states) have the same view on what is defined as
“relevant information” is minimal.

Furthermore, this research also finds that there are some provisions under the Agreement that limit
the obligatory nature of other provisions. For example, the word “shall” in Article 4 (1) regarding
the General Obligation, requires parties to implement measures to prevent and monitor
transboundary haze pollution as a result of forest fires. In doing so however, Article 3 requires
parties to put forward the spirit of solidarity, and implement their obligations in accordance with
their respective needs, capabilities, and situations.93 Indeed, Article 3 provides more flexibility for
states in implementing prevention measures, in contrast to Article 4, which sets out the General
Obligation. Moreover, this inconsistency in language may affect implementation at the domestic
level. Despite the obligatory nature of Article 4 (1), it is somewhat weakened by Article 3, which
gives parties broad discretion over the extent and types of activities they will engage in to mitigate
transboundary pollution. This research views that this inconsistency between provisions is
influenced by the ASEAN way, and is consistent with its soft and patient approach.

Normally, setting specific targets in an IEA provides some clarity and accuracy, and establishing
deadlines for action creates a sense of urgency for parties in reaching the targets. Within the
AATHP however, there are no provisions that contain specific targets and time limits for
implementation, despite the urgent need of ASEAN member states to mitigate forest fires and
transboundary haze pollution in the region. In order to address this, at the 11th Meeting of the COP
of the AATHP in 2015, based on Article 21 of the AATHP,94 the parties agreed to develop a
Roadmap on ASEAN Cooperation towards Transboundary Haze Pollution Control with Means of
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Implementation (“Implementation Roadmap”) as a protocol agreement supporting AATHP.95 This
initiative set time limits for implementation of various obligations under the AATHP.

3.4.1.1.2.1

The Roadmap on ASEAN Cooperation Towards Transboundary Haze Pollution
Control with Means of Implementation 2015

The AATHP's ratification by all ASEAN member states provided a new momentum for
implementation. As a result, a Roadmap on ASEAN Cooperation Towards Transboundary Haze
Pollution Control (Implementation Roadmap) was adopted in 2015 to further execute the
AATHP.96 This Roadmap was based on Article 21 of the AATHP which states that, “the parties
shall co-operate in the formulation and adoption of protocols to this Agreement, prescribing agreed
measures procedures and standards for the implementation of this Agreement”. This Roadmap
serves as a comprehensive framework for implementing joint action to reduce transboundary haze
pollution in the ASEAN region. It is composed of four major parts: “1) a vision, 2) an overarching
objective with indicators, 3) main strategies with progress indicators, and 4) actions.”97 The
Implementation Roadmap specifies a timeframe for the implementation of the proposed actions,
which intends to add pressure on member states to change their behaviour in the direction of
supporting the effectiveness of AATHP.98

The establishment of an Implementation Roadmap is critical for ensuring the effectiveness of the
AATHP and its vision (transboundary haze free by 2020) by putting pressure on member states to
execute eight key strategies, progress indicators and actions.99 The definition of “Transboundary
Haze Free” is further described as a “measurable improvement on the situation of regional
transboundary haze pollution from forest fires through quantitative indicators and targets.”100 The
eight key strategies are:

95

11th Meeting of the Conference of the Parties to the ASEAN Agreement on Transboundary Haze Pollution, 2015.
The Roadmap on ASEAN Cooperation towards Transboundary Haze Pollution Control with Means of
Implementation, 2015, Section 1.
97
Section 2.
98
Section 2.
99
Section 3: “Transboundary Haze Free” is defined as “Measurable improvement of the situation of regional
transboundary haze pollution from forest and/or land fires through quantitative indicators and targets.”
100
Section 3.
96

73

1. implementation of the AATHP;
2. sustainable management of peatlands for peatland fire prevention;
3. sustainable management of agricultural land and forest to prevent large-scale forest and
or land fires;
4. strengthening policies, laws, regulations and their implementation, including
facilitating exchange of experience and relevant information among enforcement
authorities of parties in accordance with the AATHP Article 16 (f);
5. enhancing cooperation, exchange of information and technology, and strengthening
capacity of institutions at all levels;
6. enhancing public awareness and cross-sectoral and stakeholders’ participation;
7. securing adequate resources from multi-stakeholders for preventing transboundary
haze;
8. reducing health and environmental risks and protection of the global environment.101

Distinct from the AATHP, the Implementation Roadmap sets very specific targets and time limits
to achieve the eight key strategies above. Strategy 1 in particular, provide sets of actions to assist
the implementation of the AATHP with time limits. For example, measures of progress with
respect of strategy 1 include: “the establishment of the ASEAN Centre in 2016, and its full
operation by 2018”; “establishment of early international haze assistance on a permanent basis”;
“establishment and full operation of all national monitoring and warning systems (coordinated by
the ASEAN Centre)”; and “effective implementation of preventive measures.”102 To complete the
establishment of the ASEAN Centre within the mentioned time frame, the Implementation
Roadmap provides specific action needed to be taken by member states, such as conducting
workshops on the establishment of the ASEAN Centre in 2016, adopting and signing the
agreement of the establishment of the ASEAN Centre in 2016, developing the host country
agreement between 2017 and 2018, recruiting the ASEAN Centre staff members between 2017
and 2018, and finally, to fully operationalise the ASEAN Centre by 2018, as shown in the table
below.
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Table 2. Strategy 1: Implementation of the AATHP
Source: Roadmap on ASEAN Cooperation Towards Transboundary Haze Pollution
Control with Means of Implementation, at 5-6
Action
1. Establishment of the ASEAN Centre:
1.1 Conduct a workshop for the preparation of the establishment
of the ASEAN Centre.
1.2 Singing/adoption by the COP on the Agreement on the
Establishment of the ASEAN Centre
1.3 Development of the Host Country
1.4 Recruitment of the ASEAN Centre Staff
1.5 Full Operationalisation of the ASEAN Centre such as the SOP
in place, equipment and facilities installed, staff member
recruitment.
2. Fully implement the SOP for Monitoring, Assessment and Joint
Emergency Response, which includes Alert Levels and Trigger
Points of Fire Suppression and further enhance the SOP to enable
early response.
3. Fully mobilise the Panel of ASEAN Experts on Fire and Haze
Assessment and Coordination to assess the fire situation on the
ground and further recommend the external fire assistance
4. Review and revise the Fire Fighting Inventory Database
5. Seek External Contributions to the ASEAN Haze Fund
6. Explore increased ASEAN member states contribution to the
ASEAN Haze Fund
7. Enhance Appropriate Measures in Monitoring, Assessment and
Early Warning System to Prevent Transboundary Haze Pollution
arising from Forest and/or Land Fires
8. Enhance and implement Work Programme
9. Ensuring regular reporting of the Work Programme at the COP

Time
limit
2018

2018

2018

2018
2016
2016
2018

2016
2016

However, to date, ASEAN member states have not reached the target set by the Implementation
Roadmap, particularly in relation to the establishment of the ASEAN Centre, which should be
completed by 2018. This research argues that the three years’ timeframe provided by the
Implementation Roadmap is not sufficient to complete the whole process. This research
nevertheless acknowledges that in similar situation, ASEAN member states successfully
established the ASEAN Coordinating Centre for Humanitarian Assistance (AHA Centre) in a
period of 2 years, following the entry into force the ASEAN Agreement on Disaster Management
and Emergency Response (AADMER) in 2011. However, this research argues that the issues
which are handled under the AATHP are more complicated compared to those under the
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AADMER. Transboundary haze pollution is considered among the world biggest environmental
issues, while AADMER is more focused on disaster issues which mainly occur within each state’s
own jurisdiction.

This research acknowledges that the deadline for the establishment of the ASEAN Centre has
passed, and ASEAN member states are still currently engaging in the process towards the full
establishment of the ASEAN Centre. At the 15th COP of the AATHP in 2019, ASEAN Ministers
are still encouraging parties to intensify efforts to bring the negotiations process on the
establishment to conclusion.103 However, the AATHP and the Implementation Roadmap contains
no mechanisms for expediting the process, and there is no explicit option to take action against
states that delay the negotiation process. As a result, this Roadmap does not encourage states
towards compliance, and is ineffective.

3.4.1.2 Compliance
The second key criterion to analyse the effectiveness of the AATHP is compliance. This section
will analyse what mechanisms are available under the AATHP that encourage member states to
comply with the Agreement’s obligations. In general, there are a number of mechanisms which
could be classified as tools to encourage state compliance. Within these tools there are common
elements including processes for the assessment of the facts concerning the attainment of the
agreement objective, a non-compliance procedure to assess cases of non-compliance, and an
institution that can provide these functions.104 As it is presently constructed, the AATHP does not
provide for any of these elements and this is arguably one of the primary weaknesses of the
Agreement. In practice, the lack of a formal compliance mechanisms means that the decision to
comply is left to individual states, with insufficient accountability, contributing to the
ineffectiveness of the AATHP.

Obviously, this situation is not ideal, as states practically have the option of complying with the
Agreement only whenever they see fit. Some commentators argue that the AATHP follows the
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path of earlier regional instruments, putting forward cooperative measures in preventing forest
fires without regulating specific prescriptions to promote compliance or place any consequences
for non-compliance.105 Consequently, the AATHP places the burden of compliance entirely on
member states, which, it is argued, is insufficient. In addition, the Agreement do not have any
provision which would welcome non-state actors, such as NGOs, as observers of states
compliance.

The absence of provisions that can pull states towards compliance significantly impacts the
effectiveness of the AATHP to reach its objectives and this has been confirmed by commentators.
For example, Simon Tay is of the view that the effectiveness of ASEAN initiatives related to forest
fires suffer from weakness in ensuring state compliance.106 Moreover, the relationship between
compliance and effectiveness has also been demonstrated on in state practice.

Compliance in Indonesia

For example, following severe forest fires in 2015 and 2019, Indonesia adopted Presidential
Instruction Number 11 in 2015 and Number 3 in 2020 regarding Improvement in Forest and Land
Fire Control, effective immediately.107 These Presidential Instructions give direct instruction to 18
different ministry departments and seven different heads of Government Agencies in Indonesia to
promote public education to prevent forest fires. This ensures legislative and administrative
measures are taken to control open burning, identify and monitor fire-prone areas, and strengthen
local fire management and firefighting capabilities. However, it is argued that these Presidential
Instructions are insufficient. Various instructions adopted under these Presidential Instruction are
very broad, complicating its implementation particularly at the district and local level. The
Indonesian Center for Environmental Law (ICEL) takes the view that these Instructions lack clear
objectives and that performance reports on them are not publicly available, despite the fact that the
Indonesian Information Commission has determined that performance reports on these
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Instructions are public information.108 Additionally, the legal status of Presidential Instructions in
Indonesia is still debatable, with the majority of experts opining that they are not considered part
of the law and thus are not binding.109 This would affect the implementation of this instructions.
Therefore, without a compliance mechanism, in place under the AATHP, there is no way to prove
that Indonesia has complied with the Agreement. In practice, this Instruction has not made any
significant impact in addressing the issue. Indonesia has implemented the measures, but has not
fully complied with its obligation to prevent and control activities related to forest fires owing to
the inadequate nature of these measures.

Compliance in Singapore

Singapore, on the other hand, as one of the countries often impacted by haze pollution from forest
fires occurring in Indonesia, takes an ambitious approach in implementing the obligations set out
by the AAHTP in order to comply with obligations to prevent forest fires and transboundary haze
pollution. However, one could argue that the obligation to prevent forest fires does not practically
apply to Singapore, and that Singapore complies with it unintentionally, as the country has zero
production of forest, and all of its forest is protected. Nonetheless, Singapore has implemented its
obligations to prevent forest fires and transboundary haze pollution under the AATHP when it
enacted the Transboundary Haze Pollution Act in 2014.110 This Act supports the principles of the
AATHP in Article 3 (2), which requires parties to put forward the spirit of solidarity and
partnership in preventing forest fires and transboundary haze pollution. The Act attempts to attach
criminal and civil liability to forest-related companies (where or not they are Singapore owned
companies) that are involved in forest fires in or outside Singapore, which cause haze pollution in
Singapore.111 However, this approach, is to some extent, hampered by the ASEAN way principle
of non-interference. Singapore owned companies that are operating in Indonesia are bound by
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Indonesian Law, and, in the case of violation, would be addressed under Indonesian law not
Singapore law. As a result, the Act has never been enforced against any Singaporean companies
in Indonesia, despite the fact that there were several companies involved in the Indonesian forest
fires in 2019.112 Arguably, this Act has not been useful in supporting Singapore to comply with its
obligation under the AATHP to prevent forest fires in the region.

Finally, it is worth noting that Malaysia has also postponed its process of establishing a national
transboundary haze pollution act in 2020, owing to sovereignty concerns.113

3.4.1.2.1 Reporting
Arguably, the AATHP's only mechanism for determining state compliance is the requirement that
parties submit to the Secretariat reports on the measures they have taken to implement the
Agreement in the format and at the intervals specified in Article 25.114 However, the AATHP does
not provide for reporting or verification procedures, which are critical for the assessment process.
To date, there has been no information on states, particularly Indonesia, regarding their submission
of reports to the Secretariat, and there are no penalties or sanctions that can be imposed on states
for non-reporting under the AATHP. In addition, transparency is also an issue within the ASEAN
organization. Many important documents, such as COP’s discussions and member states’ reports,
are not available to the public.

3.4.1.2.2 Non-Compliance Procedure
In addition, the AATHP has not adopted a non-compliance procedure (NCP) and does not contain
any provision on penalties for non-compliance. This would mean that the AATHP does not have
any facilitative and enforcement mechanism and bodies which can encourage states compliance.
This absence may have an impact on states compliance to the Agreement and lead to its
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ineffectiveness.115 Although the term ‘enforcement authorities’ has been mentioned several times
in the Implementation Roadmap,116 it is more about ensuring implementation at the domestic level,
not compliance at the regional level. It consists of local authorities from each member state, which
have a limited authority to exercise enforcement duties.117

As currently constructed, the AATHP’s continuous review and evaluation, including compliance
review is conducted by the COP, which has the authority to take “…necessary actions to ensure
effective implementation of the Agreement [and] …shall consider…any additional action that may
be required for the achievement of the objectives of the Agreement.”118 Arguably, this provision
enables the COP to take action, including adopting an enforcement mechanism and possibly
establishing an NCP in relation to the AATHP. An NCP would provide assistance to and
facilitating states to comply with international obligations,119 but can also provide for the adoption
of coercive measures should facilitative measures fail.120 A good compliance framework and a
robust implementation strategy, establishing facilitative and enforcement bodies under the
AATHP may help improve compliance and implementation domestically. However, discussions
at COPs to the AATHP, indicates that member states are satisfied with the use of the ASEAN
Way’s peaceful approach of dispute resolution and are unlikely to adopt an NCP. Even though an
NCP focuses on dispute avoidance rather than dispute settlement,121 sometimes described as “soft
enforcement”, which would be suitable with the ASEAN Way peaceful approach to dispute
settlement.
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3.4.1.3 Dispute Resolution Under the AATHP
Another factor which may have a significant impact to the effectiveness of the AATHP is that the
Agreement have no dispute resolution mechanism. The only provision on dispute settlement under
the Agreement is weak. Article 27 of the AATHP states that:

Any dispute between Parties as to the interpretation or application of, or compliance with,
this Agreement or any protocol thereto, shall be settled amicably by consultation or
negotiation.

Based on this provision, it is clear that the Agreement only allows disputes to be settled in a nonjudicial and non-legal manner. There is no route that can be taken by parties, particularly affected
states such as Malaysia and Singapore, to ask Indonesia as the source states, to bear responsibility
for the alleged violation of international obligations under the Agreement to not cause damage to
other state jurisdiction. As currently constructed, this dispute resolution approach is inadequate
and provides little support for the Agreement’s effectiveness or ability to achieve its objectives.

This research argues that the weak approach of settling disputes under the AATHP is significantly
influenced by the ASEAN way principle, which puts forward a peaceful way of resolving conflicts
and rejects coercive measures to address non-compliance. It reflects ASEAN member states’
commitment to the ASEAN Way. The existence of the ASEAN way can be considered as one of
the factors causing Malaysia and Singapore not to argue that Indonesian haze has violated its
international obligations to prevent forest fires and transboundary haze pollution.

Therefore, despite its importance, this research argues that the ASEAN Way should not be applied
to address transboundary environmental disputes. The ASEAN Way’s principle of noninterference and peaceful way of dispute resolution must not be the obstacle for member states to
resolve regional environmental issues where damage is severe and global, such as haze pollution
(this will be discussed further in Chapter 6.2). Tay argues that the ASEAN Way’s principle of nonintervention “…cannot be maintained as an icon in the face of disaster that knows no border”.
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Transboundary haze pollution is not an internal matter of one state, and international law holds
that a state is responsible for transboundary harm that results from activities within its territory.122

Nevertheless, the weak approach of settling disputes adopted by the AATHP demonstrates the
reluctance of ASEAN member states to establish a formal dispute resolution mechanism. As
mentioned in chapter 2, Malaysian and Singaporean companies are big investors in Indonesia,
particularly in the palm oil sectors. Therefore, Malaysia and Singapore have the responsibility to
protect these companies from any disruption that may come from the Indonesian government if it
is legally challenged at the international level. This condition may arguably influence Malaysia
and Singapore’s decision not to raise haze pollution from Indonesia, as well as to remain silent and
to refrain from advocating for changes to the AATHP’s dispute settlement approach. Varrkey
argues that the Malaysian government was heavily involved in the process of its companies
operation in Indonesia, from facilitation of entry to the establishment and funding of industry lobby
groups to protect the interest of their companies in Indonesia.123 Alan Tan has stated that is it is
“unlikely that states in the region, [including Malaysia and Singapore], to risk their close political
and economic ties with the regional giant economy that is Indonesia to pursue an action before an
international tribunal.”124

3.4.1.4 Institutional Oversight Under the AATHP
The last criterion which is important to analysing the effectiveness of the AATHP is to examine
whether there is any institutional oversight adopted under the AATHP. Regional agreements
require effective regional institutions, because institutions play an important role in monitoring,
controlling, and providing guidelines to improve the effectiveness such agreement. Their existence
may ease the process of identifying non-compliant states, thereby reducing incentives to cheat.125
Thus, regional institutional oversight is crucial to the development of law and for cooperation
among states, as well as to increase transparency, which may improve international relations.126
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For the AATHP, this ‘oversight’ responsibility is carried out by the ASEAN Socio-Cultural
Community (ASCC). Periodically the ASCC establishes a new ASCC Blueprint to guide and
control member states in achieving the objectives expected by the AATHP. For example, the
Implementation Roadmap of the AATHP set its overall goal to “[eliminate] regional transboundary
haze pollution… [by] intensifying collective actions to prevent and control forest and or land
fires.”127 It builds upon the principles of the ASCC Blueprint 2025 vision, which aims for a
sustainable community that promotes social development and environmental protection.128
Further, the ASCC encourages ASEAN member states to “strengthen regional cooperation on
sustainable forest management in the context of forest fire prevention and control, including the
implementation of the AATHP to effectively address transboundary haze pollution”129. This will
be measured by a scorecard assessment at the end of every Blueprint’s period.130 Having ASCC
performing an institutional oversight may help improve implementation and increase the
effectiveness of the AATHP and its protocols.

3.4.2 Conclusion
According to the foregoing analysis, the AATHP, as the most significant and relevant regional
agreement for preventing forest fires and transboundary haze pollution in Indonesia and Southeast
Asia, is insufficient and thus ineffective in its implementation. This ineffectiveness is due to three
primary issues, including, compliance, implementation and regional cooperation. In addition,
while the AATHP adopted a number of substantive obligations that many regards as critical
components of international environmental agreements, such as prevention, monitoring, and
assistance, the content of these obligations is weak and insufficient. Additionally, while legally
binding, the AATHP's obligations are considered broad in scope, complicating their
implementation at the national level. This implementation difficulty is exacerbated further by the
Agreement's lack of specific targets and time limits. In addition, this research also acknowledges
that the influence of economic and political interests complicates the effectiveness of the AATHP,
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because forests are one of main contributors to the many countries’ national income, including
Indonesia. Politically, this situation hinders efforts to persuade Indonesia to comply with and
implement obligations under the AATHP.

Additionally, the AATHP is ineffective because it lacks a mechanism or strategy for ensuring state
compliance. There is no specific reporting mechanism intended to act as a monitoring tool that
would compel states to comply with their Agreement obligations. Additionally, there is no NonCompliance Mechanism incorporated into the Agreement or any other legal documents relating to
the AATHP. Another factor contributing to the AATHP's ineffectiveness is the existence of the
ASEAN Way principle. It has a sizable impact on how the Agreement is drafted. The Agreement's
lack of a mechanism for resolving any conflict between parties regarding a breach of the
Agreement is influenced by the ASEAN Way principle of peaceful means of resolving disputes.
As a result, the only available and accepted option of resolving conflict is through negotiation and
consultation, which is a non-judicial and non-legal method of resolving conflict. Additionally,
there is no oversight institution or body established under the AATHP. The ASEAN SocioCultural Community (ASCC) is responsible for oversight, which is inefficient given that it also
oversees numerous other ASEAN agreements.

3.5 The Role of Other Relevant Agreements in Increasing the Effectiveness of
the AATHP
As of today, the AATHP, despite the inadequacies discussed previously, remains the primary
agreement for resolving transboundary pollution and, to the extent possible, preventing the sources
of pollution caused by forest fires in Southeast Asia. For this reason, its effectiveness is pivotal to
the region’s environmental development. However, there are other instruments within the ASEAN
region that can support the effectiveness of the AATHP, by providing direct or indirect pressure
on member states to prevent forest fires. These regional instruments include the Agreement on the
Establishment of the ASEAN Centre for Biodiversity year 2005, The Roadmap for an ASEAN
Community 2009–2015, and The ASEAN Socio-Cultural Community Blueprint 2025. The next
section will focus on analysing relevant obligations under these initiatives, which may have an
impact on the prevention of forest fires and transboundary haze pollution in the region and
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contribute to the effectiveness of the AATHP. Obligations under these commitments may impose
additional pressure on ASEAN member states to reach their goals and prevent forest fires and
transboundary haze pollution by providing specific targets and time limits to reaching those
targets.

3.5.1 The Agreement on the Establishment of the ASEAN Centre for Biodiversity 2005
The impact of forest fires and transboundary haze pollution on biodiversity cannot be ignored, 131
particularly in the Southeast Asian region where 20% of all known species of plants, animals and
marine organisms are found.132 Indonesia, Malaysia, and the Philippines are thought to each have
about 1,000 recorded endangered species.133 Aware of the importance of the rich biodiversity in
the region, ASEAN member states agreed to establish the ASEAN Centre for Biodiversity (ACB)
in 2005 under the “Agreement on the Establishment of the ASEAN Centre for Biodiversity.”134
This agreement established support of the ASEAN ministers responsible for the environment and
for the continued sustainability of the ASEAN Regional Centre for Biodiversity Conservation
based on the Yangon Resolution for Sustainable Development.135 The ASEAN ministers restated
their commitment to achieve cooperation in 10 priority areas, including “…global environmental
issues, land and forest fires and transboundary haze pollution, sustainable forest management,
public awareness and environmental education, promotion of environmentally sound technologies
and cleaner production, sustainable development monitoring and reporting, and database
harmonisation.”136 Focusing on these priority areas may help support the effectiveness of the
AATHP. In addition, the purpose of the ACB stated in Article 2 of the agreement is:
…to facilitate cooperation and coordination among the members of ASEAN, and with
relevant national governments, regional and international organizations, on the
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conservation and sustainable use of biological diversity and the fair and equitable sharing
of benefits arising from the use of such biodiversity in the ASEAN region.

One of the main concerns that led to the establishment of the ACB is biodiversity loss brought
about by activities related to forest fires, including habitat destruction, deforestation, pollution,
inadequate law enforcement, climate change, and irresponsible business practices. 137 In addition
to that, the impact of forest fires and transboundary haze pollution on climate change cannot be
ignored, and climate change is predicted to be one of the major cause of biodiversity loss in the
future, as it will shift habitat or modify life cycles.138

The role of the ACB in supporting the AATHP (directly or indirectly) is significant because forest
fires destroy or damage large numbers of trees, hampering natural succession and in the process,
altering the floristic composition of surviving vegetation.139 In fact, fires damage and fragment not
only degraded forest but also pristine forests, which reduces the extent, quality and value of
remaining habitat for the surviving wildlife.140 One of the ACB’s goals is to reduce direct pressure
on biodiversity and promote sustainable use. This can assist the effectiveness of the AATHP
because its target is to reduce the rate of loss of all natural habitats, including forests by at least
half and, where feasible, close to zero by 2020. Also, it is targeting a decrease in pollution to the
level that is not detrimental to ecosystem function and biodiversity by 2020.141

However, in contrast to the AATHP, the ACB does not have specific legal obligations that oblige
ASEAN member states to prevent forest fires. It does not contain provisions that directly prohibit
activities that are harmful to the existence of biodiversity such as slash-and-burn methods in land
clearing and illegal logging. Instead, the ACB’s provide an alternative route for member states to
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indirectly prevent forest fires, which may be a more effective way, as direct obligations under the
AATHP appear to be insufficient. The ACB has adopted several key programmes that are designed
to put pressure on ASEAN member states to take action. These include: the Protection of
Biological Diversity in the ASEAN Member States in Cooperation with the ASEAN Centre for
Biodiversity (CARE4BioDiv);142 the Institutional Strengthening of the Biodiversity Sector in the
ASEAN (ISB);143 the ASEAN Biodiversity Outlook (1 and 2 );144 Biodiversity Conservation and
Management of Protected Areas in ASEAN (BCAMP);145 ASEAN-Korea Environmental
Cooperation Project;146 and the ASEAN-China Environmental Cooperation Action Plan II.147
Under the CARE4BioDiv programme in 2015, the ACB’s role as a regional policy and strategy
promoter is enhanced. With the ISB project, in particular, the ACB’s overall objectives are to
successfully assume its regional mandate for the implementation of the UN Convention on
Biological Diversity (CBD).148 This project focuses on six areas of intervention, which include
strengthening the heritage parks programme and developing a monitoring system for the regional
implementation of the CBD Aichi Targets. Both areas should positively impact a reduction in
forest fires and transboundary haze issues. Moreover, the BCAMP project, where the ACB is
collaborating with the EU, and with EUR 10,000,000.00 in costs for the duration of 2017 until
2021, is focusing on enhancing conservation of biodiversity and effective management of
protected areas in the region to significantly reduce biodiversity loss in ASEAN.149 This would
require member states to stop intentionally burning forest for land clearing, as it is considered one
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of the main causes of biodiversity loss in the region.150 The successful outcome of these projects
will heavily depend on the success of the AATHP to mitigate forest fires and transboundary haze
pollution because these are the major factors in biodiversity loss in the region. Hence, member
states would have to strengthen their efforts to comply with the obligations of the AATHP.

3.5.2 Roadmap for an ASEAN Community 2009–2015
Another regional initiative that may contribute to the prevention of forest fires and transboundary
haze pollution in the region is the Roadmap for the ASEAN Community 2009–2015 (“RAC”).
This Roadmap was established under The Cha-am Hua Hin Declaration in 2009,151 replacing the
previous programme, the Vientiane Action Programme.152 The establishment of the RAC has
resulted in the establishment of the ASEAN Political-Security Community Blueprint, the ASEAN
Economic Community Blueprint, the ASEAN Socio-Cultural Community Blueprint, and the
second Initiative for ASEAN Integration Work Plan (2009–2015).153 Among the RAC’s
programmes, the ASEAN Socio-Cultural Community Blueprint 2009–2015 (“ASCC Blueprint
2009–2015”) has particular importance in supporting the AATHP154 because it addresses the
region’s aspirations to improve the people’s quality of life through cooperative activities and
strategies. This includes activities related to forest fires and transboundary haze pollution such as
managing and preventing transboundary environmental pollution, with a strategic objective to
“implement measures and enhance international and regional cooperation to combat transboundary
environmental pollution...”155 This encompasses “haze pollution…through…capacity building,
enhancing public awareness, strengthening law enforcement, promoting environmentally
sustainable practices…[and] implementing the AATHP.”156 In supporting the effectiveness of the
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AATHP, the ASCC Blueprint 2009–2015 emphasises that ASEAN member states shall take the
following action:

1. Operationalise the AATHP through the implementation of concrete preventive,
monitoring and mitigation measures and to initiate the process of developing protocols
for the implementation and operationalisation of the Agreement;
2. Develop mutually beneficial cooperation amongst the ASEAN Member States that
acknowledge each country’s laws, rules, regulations, and national policies, whether it
is multilateral or bilateral cooperation, which put more focus on prevention activities;
3. Operationalise the ASEAN Centre to facilitate cooperation and coordination, including
joint emergency response among Member States;
4. Secure funds for the Haze Fund, with voluntary contributions from the Parties, and in
cooperation with ASEAN partners to provide additional resources for the effective
implementation of the ASEAN Agreement on Transboundary Haze Pollution; and
5. Control and monitor land and forest fire occurrence in the region and promote the
sustainable management of peatlands in the ASEAN region to reduce the risk of fire
and associated transboundary haze pollution through the implementation of the
ASEAN Peatland Management Initiative (APMI) by the year 2015.157

As a result of these actions, the 2015 ASCC Scorecard indicates that air quality in the ASEAN
region improved in 2012 when compared to 2009,158 but this improvement was not maintained
from 2012 to 2015, when one of the region's largest forest fires occurred. In addition, the northern
ASEAN region experienced severe forest fires and transboundary haze pollution during the dry
season of 2010 to 2012. Furthermore, these actions have failed to operationalise the ASEAN
Centre, develop bilateral cooperation focusing on prevention activities, and secure money for the
Haze Fund.

However, the ASCC Blueprint 2009–2015 is successful in initiating the process of developing a
protocol for the implementation of the AATHP, which has contributed to the establishment of the
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Implementation Roadmap, thereby supporting the effectiveness of the AATHP. Overall, the ASCC
Blueprint 2009-2015 is a useful measure to complement the AATHP. It explicitly provides direct
strategies and action to be taken by ASEAN member states in order to achieve their objective in
preventing forest fires and transboundary haze pollution issue in the region. The existence of a
“scorecard” which is published annually, as a tool monitor states progress in meeting their
commitments under this Blueprint, increases the significance of the Blueprint.

3.5.2.1 The ASEAN Socio-Cultural Community Blueprint (ASCC Blueprint 2025)
Following the ASCC Blueprint 2009-2015, at the 27th ASEAN Summit on 22 November 2015,
ASEAN leaders adopted The ASCC Blueprint 2025.159 Similar to its predecessor, the main purpose
of this Blueprint is to serve as the strategy and planning mechanism of the ASCC in “lifting the
quality of life of …[ASEAN]… people through cooperative activities that are people-oriented,
people-centred, environmentally friendly, and geared toward the promotion of sustainable
development …[focusing on]… variety of areas, including environment, transboundary haze
pollution, and disaster management.”160 The ASCC Blueprint 2025 was expected to improve the
2009-2015 blueprint, which had shown to be useful in “developing and strengthening the
coherence of policy frameworks and institutions to advance Human Development, Social Justice
and Rights, Social Protection and Welfare, Environmental Sustainability, ASEAN Awareness, and
Narrowing the Development Gap.”161

The ASCC Blueprint 2025 adopts strategic measures supporting the effectiveness of the AATHP,
including: 1) “strengthening regional cooperation to protect, restore and promote sustainable use
of terrestrial ecosystems resources, in order to combat desertification, halt biodiversity loss, and
halt and reverse land degradation”; and 2) “strengthening regional cooperation on sustainable
forest management in the context of forest fire prevention and control, including the
implementation of the ASEAN Agreement on Transboundary Haze Pollution, to effectively
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address transboundary haze pollution.”162 In contrast to the previous blueprint, the ASCC
Blueprint 2025 does not impose measures on the ASEAN Centre, which is a facilitating body.
Instead, the ASCC Blueprint 2025 directs ASEAN member states to focus on a more concrete and
direct approach. It leads member states to promote the role of the ACB and its various programmes
of action, and invite related stakeholders, including governments, the private sector and
community, to improve their efforts in reducing GHG emissions. In addition, the ASCC Council
is responsible for overseeing the application of the ASCC Blueprint 2025 to ensure its
effectiveness. This should impose pressure on stakeholders to prevent forest fires, particularly
peatland fires, as the main contributor to GHG emissions.

3.6 Involvement of ASEAN member states and the private sectors in
supporting the effectiveness of the Agreement
Forest fires and transboundary haze problems in Southeast Asia have damaged the habitats of
various flora and fauna, biodiversity, properties, livelihoods, drastically changed the function of
the ecosystem, and caused loss of human life. These impacts have been perceived at the domestic
level and regional level as well as globally for their impact on climate change.163 Hence,
Indonesian forest fires and Southeast Asia’s transboundary haze pollution issues have attracted the
attention of not only ASEAN member states but also the private sector, private individuals and
NGOs. Therefore, in handling forest fires issues, the involvement of national governments and
international organisations in pursuing a multiple stakeholder approach is crucial. 164 In fact,
stakeholder analysis165 is now used in a wide range of organisations and has become increasingly
popular.166
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However, there are varying opinions on who or what constitutes a stakeholder. Numerous
definitions of stakeholders are based on Freeman's key work on stakeholder theory,167 which
distinguishes “between those who affect or are affected by a decision or action (sometimes referred
to as active and passive stakeholders in the natural resources stakeholder literature).”168 In general,
stakeholders in the matter of forest fires are both active stakeholders and passive stakeholders,
including communities and the private sectors, and NGOs. Article 3 of the AATHP states that:

The Parties, in addressing transboundary haze pollution, should involve, as appropriate,
all stakeholders, including local communities, non-governmental organisations, farmers
and private enterprises.169

3.6.1 Involvement of Communities
In respect of transboundary haze pollution, the community may be considered both an active and
a passive stakeholder. Those who are involved in causing forest fires are active stakeholders and
those who are affected and who are victims of forest fires are passive stakeholders. The
involvement from both stakeholders is important in overcoming forest fire problems and
supporting the effectiveness of the AATHP. However, despite its importance, community
participation in relation to forest fire prevention is very limited. It is mentioned briefly in Article
9 (e) of the Agreement, stating that parties shall undertake measures to “…strengthen community
participation in fire management to prevent land and/or forest fires and haze pollution arising from
such fires.”170 Community participation is enhanced in the 2015 Implementation Roadmap.
Communities are involved in various strategies and measures under this Roadmap. States are
encouraged to involve local communities in efforts to increase peatlands areas subject to zeroburning policies.171 States also have the responsibility to train local communities to be a part of
prevention and fire fighting at provincial and local levels,172 which is crucial for early response to
forest fires. In addition, States have the responsibility to encourage the involvement of local
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168
S. Reed, above n 162, at 1934.
169
AATHP Article 3(5)
170
AATHP Article 9(e)
171
Implementation Roadmap, Strategy 2.
172
Implementation Roadmap, Strategy 5.
167

92

communities to prevent land and forest fires.173 This would help states to identify fire prone areas
particularly in remote areas of the forests.

There are two other types of community participation that the Agreement should focus on. This
includes community-based conservation, which refers to efforts to conserve protected biodiversity,
and participatory development, which focuses more on the conservation of natural resources such
as water, soil, and forests.174 Community-based conservation may lead to initiatives such as
Conservation and Development Projects, Joint Forest Management, and community-based
payment for ecosystem services, which may indirectly help increase the effectiveness of the
AATHP.175 However, there are several factors that should be involved in a meaningful community
engagement process.176 Integrated conservation and development projects, joint forest
management, community-based payments for ecosystem services, and conservation agriculture
activities can be very good for involvement of the community, but this requires intensive
socialisation and the role of authority for guidance.

Although community participation may have some negative consequences, the overwhelming
view is that it is highly beneficial, and maximum effort must be made to minimalise these negative
consequences, and find ways of making it more effective.177 For example, in Malaysia, community
participation, particularly in environmental and natural resources programmes, has proven to
improve the effectiveness of

decision making.178 Community participation also gives an

opportunity for the community to have a say in matters affecting their lives.179 To be successful,
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this process should include the involvement of relevant stakeholders in a community i.e. the
residents, local authorities and the resident associations. However, a difficulty in implementing the
provision related to community participation that there is no clear definition of “community” or
“local community” under the AATHP or other related initiatives. This is a significant issue,
particularly in Indonesia, as there is no standard of determining the definition of local community
in Indonesia. As a result, the involvement of local community in Indonesia to support the
effectiveness of the AATHP is minimal. This has a negative effect on efforts to increase public
awareness on forest fires prevention in the country, which impacts prevention efforts.

3.6.2 Involvement of The Private Sectors and NGOs
In addition to community participation, to support the effectiveness of the AATHP, the
involvement of the private sector and NGOs is important. The AATHP encourages states to
actively involve the private sector and NGOs in their efforts to prevent forest fires and
transboundary haze pollution issues. As a result, there are many activities under the
Implementation Roadmap, which require the involvement of these stakeholders. For example,
under this Roadmap the private sector is involved in developing and implementing a sustainable
forest management plan and in promoting the zero burning and controlled burning for agricultural
land management.180 They are also encouraged to financially contribute to strengthen forest fire
prevention efforts. The private sector (along with national and local government) is also
encouraged to provide funding for public awareness programmes to increase proactive
involvement of local communities in preventing forest fires. In addition, the private sector is
encouraged to mobilise adequate financial resources to support the Implementation Roadmap’s
full implementation, including the establishment of the ASEAN Centre. In this sense, the private
sector can be in the form of companies and/or private institutions. The involvement of plantation
companies, in particular, is crucial, as many of the forest fire issues in Indonesia can be connected
to plantation companies.181 The WWF estimated that around 80% of fires are started by companies,
while farmers set 20% of fires using the slash-and-burn method.182 Therefore plantation companies
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and the government’s transmigration scheme are responsible for more than 90% of the forest fires
because around 90% of the fires occurred in the areas with plantation or transmigration projects.183

In addition, NGOs have attracted considerable attention from many scholars of various fields,
much of it critical in nature.184 The number of NGOs has grown in recent years and their influence
has spread throughout Southeast Asia. Numerous NGOs have successfully formed domestic and
regional networks within countries in the Southeast Asian region, and successfully pushed their
agenda to the regional level, particularly relating to human rights and environmental issues.185 In
the Philippines, prior to the People Movement and the new Philippine Constitution of 1987, the
history of environmental NGOs can be traced back from the Marcos dictatorship era, which
involved the peasant movements and human rights activism.186 The environmental movement on
Palawan Island in the Philippines and the strong roles of the NGOs have resulted in better
environmental protection in the Philippines, and an improvement of the local people’s wellbeing.187 One of the reasons for this positive result is the collaboration between the central
government, NGOs, and business sectors in developing policies and business strategies to raise
the environmental awareness of the people,188 which should also be applied in other ASEAN
member states.

However, under the AATHP and the Implementation Roadmap, opportunities for the involvement
of NGOs as well as the private sector are limited. These international organisations are mainly
involved only in relation to financial, and scientific and technical research, while the private sector
(particularly plantation companies) is primarily involved in activities within the scope of the
company (they have the obligation to prevent or control forest fires that occurred only from their
plantation). For example, when forest fires occur in the plantation area of a company, other
companies have no responsibility to act. Although, this overall involvement is significant, the
183

At 14.
Rebecca L. Austin & James F. Eder, “Environmentalism, Development, and Participation on Palawan Island,
Philippines”. (2007), Society and Natural Resources, Vol. 20, No. 4, at 363.
185
At 17.
186
Austin, R. “Environmental movements and fisherfolk participation on a coastal frontier, Palawan Island,
Philippines”. (2003), PhD dissertation, Department of Anthropology, University of Georgia, Athens in Rebecca L.
Austin & James F. Eder, above n 238, at 364.
187
Rebecca L. Austin & James F. Eder, above n 238, at 365.
188
Shinya Sasaoka, “Environmental Consciousness of ASEAN Citizens”. (2014), Japanese Journal of Political
Science, Vol. 15, No. 2, at 198.
184

95

private sector and NGOs have no influence in the development of strategies or policies at any level
(local, district, province, and national) relating to forest fire prevention. Arguably, this is
considered a weakness of the regional mechanism in relation to private sectors and NGOs
participation.

Furthermore, the involvement of the private sector and NGOs also reflects in the establishment of
the Roundtable on Sustainable Palm Oil (RSPO), an organisation that “unites stakeholders from
the seven sectors of the palm oil industry: oil palm producers, processors or traders, consumer
goods manufacturers, retailers, banks/investors, and environmental and social non-governmental
organizations (NGOs), to develop and implement global standards for sustainable palm oil”.189
They set environmental and social criteria that companies must comply with, which can minimise
the negative impact of palm oil cultivation on the environment. Some global companies such as
Unilever, Nestle, L’Oreal, P&G, Walmart, Hershey’s, and Kellogg’s have committed to 100%
RSPO-certified sustainable palm oil, which also means that they will not buy palm oil from a
producer that uses fire in land clearing, except under controlled circumstances. This would have
an effect on the majority of Indonesia's palm oil plantation companies, pressuring them to adhere
to their regional commitments, including those under the AATHP, to implement zero-burning
policy on land clearing. Ultimately, this could improve the AATHP's effectiveness and help the
region avoid forest fires and transboundary haze pollution.

The involvement of the private sectors and NGOs in supporting the effectiveness of the AATHP
is crucial. Hence, their direct involvement and role under the AATHP and its Implementation
Roadmap should be increased. Along with their financial support and awareness-raising initiatives,
the private sector and NGOs should be allowed to contribute to the development of regional and
national strategies and action plans for preventing forest fires and transboundary haze pollution.
Additionally, the private sector, particularly plantation companies, can directly contribute to the
AATHP's effectiveness by adopting a more environmentally friendly method of land clearing,
implementing a zero-burning policy in their own plantation areas, and preparing adequate
equipment to combat forest fires when they occur. On the other hand, NGOs can serve as
independent oversight bodies for the government and private sectors in implementing the
189
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AATHP's obligations. They should also be allowed to provide reports that can be used by the
government to make decisions about forest fire prevention and transboundary haze pollution
issues.

3.7 Experience from Other Regional Frameworks
Transboundary haze pollution is a challenging issue not only in Southeast Asia, but also globally.
In Europe for example, transboundary air pollution is a significant problem and it is here that
regional regulation related to air pollution is most advanced.190 Therefore, it is necessary for this
research to analyse whether regional frameworks in other regions provide useful lessons for
Indonesia in relation to transboundary haze pollution.

This research argues that one of the most relevant regional agreements that should to be explored
is the 1979 Geneva Convention on Long-range Transboundary Air Pollution (LRTAP).191 Adopted
under the United Nations Economic Commission for Europe (UNECE), the LRTAP is based on
four main principles including: 1) the recognition that air pollution is a major problem; 2) parties
should make an effort to limit, reduce and prevent air pollution including long-range transboundary
air pollution; 3) parties commit to the exchange of information, consultation, research and
monitoring and the development of policies and strategies to combat air pollution;, and 4) the use
of best available technology that is economically feasible to meet the objectives of the
convention..192 As a framework treaty, the LRTAP has “provided the basis for further development
and the elaboration of further regulatory protocols which made it one of the most successful and
highly developed of the older environmental regimes.”193

However, this research argues that although useful and containing a number of obligations and
principles similar to the AATHP, the LRTAP does not provide a particularly useful precedent in
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the ASEAN context. The LRTAP focuses on transboundary air pollution resulting from industrial
activities, while haze pollution in Southeast Asia is primarily caused by forest fires. Each source
of air pollution has its own level of complexity and characteristics. This research argue that haze
pollution caused by forest fires is more difficult to control and prevent as it involves a variety of
unpredictable factors, including natural factors that can quickly transform small-scale forest fires
into large-scale forest fires, exacerbating the effects of haze pollution. Therefore, although
obligations under the LRTAP may be useful in addressing transboundary air pollution in general,
for transboundary haze pollutin in Southeast Asia, obligations under this Agreement do not offer
particularly useful lessons.

3.8 Conclusion
Solving transboundary haze pollution issues in Southeast Asia is challenging yet necessary.
However, despite its importance, the effectiveness of the AATHP as the primary regional
agreement to mitigate transboundary haze pollution is ineffective. This research finds that key
obligations under this Agreements are not adequate to assist member states in achieving the
Agreement’s objectives, which is to prevent forest fires and transboundary haze pollution. The
content of the obligations is not sufficient in to require parties to prevent forest fires and
transboundary haze pollution. For example, the AATHP promotes zero burning, but still allows
controlled burning. This complicates implementation at the national level, particularly in Indonesia
as the primary source of forest fires. In addition, although the obligations contain mandatory
words, they also contains words that are vague and which have multiple meanings. This is not only
weakening the obligatory nature of the obligation, but also gives member states an excessive
amount of discretion in interpreting them. The use of words with multiple meanings is prevalent
in this Agreement. Furthermore, although the obligations adopted by the Agreement are binding
and the Agreement, through its Implementation Roadmaps, imposes specific targets and time
limits on states in reaching those objectives, there are no mechanisms that can be enforced against
a party when it breaches the Agreement’s obligations or time limits. This situation is exacerbated
by the delay in establishing the ASEAN Centre, which has a significant role in facilitating member
states in coordination and cooperation to prevent forest fires and overcoming transboundary haze
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pollution in the region. Consequently, this condition contributes to the ineffectiveness of the
Agreement.

Furthermore, the AATHP does not contain a compliance mechanism or other mechanism to pull
states towards compliance. Moreover, the Agreement also lacks a reporting mechanism,
facilitative and enforcement body, as well as non-compliance procedures. This situation
contributes to the overall compliance issue with the Agreement. As a result, forest burning is still
conducted by individuals and plantation companies for land clearing, causing transboundary haze
pollution to the neighbouring countries. Additionally, the AATHP does not provide for a robust
dispute resolution mechanism. The only approach to settle dispute under the AATHP is through
negotiation and consultation, which is significantly influenced by the ASEAN Way. This principle
emphasises a non-formal and peaceful way of settling disputes between ASEAN member states.
The existence of the ASEAN Way also contributes to the reluctance of affected states, including
Malaysia and Singapore, to bring the haze pollution issue resulting from forest fires in Indonesia
to the international forum. ASEAN member states commit to resolve any issues among them in a
non-formal matter regionally. The ASEAN Way also contributes to the absence of any provision
on penalties under the AATHP. Ultimately, this situation has impacted the effectiveness of the
AATHP, as parties appear to be able to escape responsibility of violating their obligation under
the Agreement. Adding to the ineffectiveness of the AATHP is the fact that the Agreement does
not have a specific institution to perform oversight. The only regional body to carry this
responsibility is the ASCC. However, this regional body is not only overseeing issues relating to
transboundary haze pollution, rather it oversees various areas including “culture and information,
education, youth and sports, health, social welfare and development, women and gender, rights of
the women and children, labour, civil service, rural development and poverty eradication,
environment, transboundary haze-pollution, disaster management and humanitarian assistance.”194

This research has identified that there are other instruments in the region which contain obligations
that can indirectly support the effectiveness of the AATHP. These include the agreement on the
establishment of the ACB, the ASCC Blueprint, and the ASEAN Community Roadmaps.
However, this are soft initiatives, which are not binding. Although useful, they have not shown
194
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any significant impact in supporting the effectiveness of the AATHP. These regional instruments
are constantly calling for an effective AATHP, directly and indirectly, without providing strong
and effective implementation programmes for imposing implementation on the ASEAN member
states. Therefore, it is important for the AATHP to reach into domestic systems by involving the
communities, private sectors, and NGOs in their efforts to prevent forest fires and transboundary
haze pollution issue in the region. At the regional level, the AATHP and the Implementation
Roadmap encourage member states to involve communities, private sectors, and NGOs in various
measures and strategies. However, their involvement as regulated under these agreements is
limited. Communities are mainly involved in practical activities, including the identification of
fire prone areas, firefighting, and awareness programmes. The private sectors are mainly involved
in financial contributions, and the NGOs are involved in financial, technical and scientific
research. Although this participations may be beneficial, it will not contribute significantly to
prevention efforts. To be effective, this stakeholders participation must include in the development
of strategies and policy at the domestic level. The AATHP or other regional initiatives must require
parties to involve these stakeholders in developing strategies and policy at the domestic level.
However, the existence of the ASEAN Way, which uphold the principle of non-interference, may
d prevent member-states from agreeing on such action. Therefore, as it currently constructed, the
AATHP and it supporting instruments are not currently effective in addressing forest fires and
haze pollution.
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Chapter 4:
Impact of International Agreements on the Prevention of Forest Fires and
Transboundary Haze Pollution in Indonesia
4.1 Introduction
This chapter is going to examine relevant international environmental agreements that may have
an indirect impact to preventing the ongoing forest fires and transboundary haze pollution issues
in Southeast Asia. These agreements are the climate change regime,1 the Convention on Biological
Diversity (CBD),2 the Ramsar Convention on Wetlands of International Importance Especially as
Waterfowl Habitat (Ramsar Convention),3 the Convention Concerning the Protection of the World
Cultural and Natural Heritage (World Heritage Convention),4 the East Asian–Australian Flyway
Partnership document (EAAFP),5 and the Forest Principles.6 The role of these agreements is
crucial in addressing forest related issues, including forest fires in Southeast Asia, particularly in
the absence of an international treaty on forest. In addition, the contribution of these treaties is
important when regional agreements, including the AATHP, is not effective.

These agreements are particularly important because the continued occurrence of forest fires in
Southeast Asia has a direct impact on these agreements’ ability to achieve their overarching goals.
David G. Victor stated that “Commitments and accords can…be effective in changing behaviour

1

The climate change regime consists of the UNFCCC, the Kyoto Protocol, and the Paris Agreement.
The Convention on Biological Diversity of 5 June 1992 (1760 U.N.T.S. 69), (entered into force on 29 December
1993), number of states parties 193.
3
Ramsar Convention on Wetlands 996 UNTS 245 (entered into force 21 December 1975), number of state parties
170.
4
The World Heritage Convention 1037 UNTS151; 27 UST 37; 11 ILM 1358 (1972), (Entered into force 15
December 1975).
5
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australasian
Flyway), EAAFP.
6
United Nations Conference on Environment and Development. 1992. Agenda 21, Rio Declaration, Forest
Principles. [New York]: United Nations
2

101

if they create linkages with other issues and objectives.”7 This would mean that the objectives of
these international agreements above may change ASEAN member states’ behaviour in respect of
forest related activities. For example, in order to protect biodiversity and to comply with CBD
obligations, Indonesia must significantly halt or reduce deforestation, which is one of the primary
causes of forest fires. Also, ASEAN member states, including Indonesia as the primary source of
forest fires in Southeast Asia, are parties to these agreements. They have ratified these agreements,
which means they are legally bound by the obligations outlined in these agreements. In this sense,
governments have promised their citizens that they would fulfil these obligations. As a result,
citizens could exert direct pressure on the government to follow through on its commitments and
promises to protect forests, including the implementation of action on forest fires.8 Forest
destruction may result in states violating these obligations and may lead to a variety of legal
consequences, all of which are detrimental to the state. Mitchell has stated that
“…[states]…behave as they do, …[including implementing actions on forest fires]…, as a result
of explicit and instrumental calculation of how the consequences of the behaviour they have
available will influence their interests.”9 Furthermore, as states commit themselves to obligations
in the above agreements, NGOs, the international community, and International Governmental
Organizations may begin to monitor states behaviour towards forest-related activities, given the
global consequences of forest misuse.10 Moreover, international environmental agreements create
various mechanisms that could potentially influence states behaviour, including monitoring,
reporting and dispute settlement processes. Based on the above reasons, this research argues that
the obligations adopted under these agreements can exert positive pressures on ASEAN member
states improve their behaviour towards forests and forest fires prevention. For example, obligations
under the AATHP have increased pressure on Indonesia to address the actors causing forest fires,
and as a result, the number of forest fire cases registered and processed in courts in Indonesia has
increased significantly since its ratification of the AATHP in 2014, indicating that Indonesia is
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responding to the pressure by attempting to address forest fires domestically.11 In addition, since
2014, the Indonesian government has adopted domestic legislation and initiatives relating to forest
fire prevention, demonstrating the effectiveness of the indirect pressure of international
obligations.12 Based on this, this chapter will examine each agreement and assess its effectiveness
in assisting ASEAN member states in the prevention of forest fires and transboundary haze
pollution.

4.2 The Climate Change Regime
This section will discuss the three significant agreements in the climate change regime, namely the
United Nations Framework Convention on Climate Change (UNFCCC),13 the Kyoto Protocol
(KP),14 and the Paris Agreement (PA),15 and the impact they have on preventing forest fires,
particularly in Indonesia. These agreements arguably comprise the most relevant obligations and
initiatives that may have an indirect impact on preventing the occurrence of forest fires. Currently,
forest fires, including peatland fires, are still a significant problem for several countries around the
world.16 For decades the climate has been warming and changing owing to the increasing amount
of greenhouse gasses (GHG – carbon dioxide, methane, and nitrous oxide)17 emissions in the
atmosphere, partly caused by human activities, including forest fires.18 The interaction of the sun's
11
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energy with greenhouse gases and fluorinated gases in the Earth's atmosphere and their capacity
to capture heat creates the greenhouse effect.19 The process of the greenhouse effect on earth is
natural and is an essential aspect of human existence.20 However, for many years, human activities
have enhanced this natural cycle by adding a large number of new chemicals to the atmosphere,
including the most critical GHG: carbon dioxide (CO2), and excessive CO2 emissions in the
atmosphere can lead to adverse impacts on the climate and human health.21
CO2 is the most significant contributor to GHG pollution in the atmosphere22and forest fires are
one of the primary sources of CO2 emissions.23 90% of emissions from forest fires consist of CO2,
although the fires themselves may have natural and non-natural causes.24 For the past 25 years, the
global emissions of CO2 from forest fires are around 8 billion tons per year.25 The 1997 Indonesian
forest fires contributed to around 3.5 billion tonnes of CO2 emissions, and the 2015 forest fires in
Indonesia contributed 1.7 billion tons of CO2 emissions.26Additionally, peatland fires contribute
to a significant amount of CO2 emissions, as fires on peatlands burn carbon deposited over
thousands of years, burn longer than forest fires, and are very difficult to extinguish.27 Between
atmospheric CO2 concentrations” (2017), Geophysical Research Letters, Vol. 44, at 1537; Anna Dalla Marta and
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2000 and 2006, Indonesia estimated that the average CO2 emissions from peatlands, including
peatland fires, is around 903 Mt per year.28
In addition, forests are classified as a “carbon sink”.29 They can store carbon sequestered from the
atmosphere and retain it in living and dead biomass and soil.30 They are essential for stabilizing
GHG concentrations in the atmosphere, as they hold approximately 90% of all above-ground
terrestrial carbon and 40% of all below-ground terrestrial carbon.31 Also, my research argues that
acknowledging the role of forests as carbon sinks can increase awareness of the need to minimize
the number of destructive human activities such as deforestation and land clearing by burning, and
increase forest conservation and afforestation efforts, which ultimately can prevent forest fires.
Globally, forests are estimated to have the capacity to absorb 2.5 billion tons of CO2 per year, with
1.4 billion tons CO2 being absorbed by tropical forests.32 The increasing amount of deforestation,
however, is disrupting the function of forests and is contributing to global climate change.33
Deforestation is widely known as the leading cause of fire and a major contributor to climate
change.34 Between 1990 and 2000, the total forest area lost globally was around 7.3 million
hectares per year.35 The IPCC reported that the amount of CO2 emissions from deforestation in the
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1990s was 5.9 GtCO2/year.36 However, between 2010 and 2015 deforestation affected 3.3 million
hectares per year, owing to the increased amount of forest gain in some countries.37 In the tropics,
deforestation contributes around 20% of the global GHG emissions annually, and in Indonesia, it
contributes 85% of the country’s annual emissions from human activities.38 In Indonesia, the
deforestation rate between the year 2010 and 2015 was around 1.07 million hectares at the lowest
and 2.1 million hectares at the highest, putting Indonesia in the top five countries with the highest
tree cover lost during that period.39 The impact of deforestation is worse where it results from
forest or peatland fires40 as this releases a significant amount of CO2 into the atmosphere while, at
the same time, destroying the carbon sink. Hence, reducing and preventing deforestation by
conserving forests is crucial in order to address climate change.41

Therefore, this section will discuss how the climate change regime has responded to forest fires
and transboundary haze issues and what strategies are in place to address them under the regime.
This section will identify and assess the scope and nature of the obligations adopted in the climate
change regime, which may have an indirect impact on preventing forest fires which cause
transboundary haze pollution, particularly in Indonesia. Further, this section will also analyze the
impact of other elements of the climate change regime such as compliance, monitoring and dispute
resolution mechanism, in order to support its implementation in relation to forest fires and haze
pollution.

4.2.1 United Nations Framework Convention on Climate Change (UNFCCC)
United Nations Climate Change “Reducing Emissions from deforestation and forest degradation and the role of
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The United Nations Framework Convention on Climate Change (UNFCCC) was adopted at the
Earth Summit in 1992. It is the first international instrument designed to guide intergovernmental
cooperation on climate change issues.42 Its establishment responded to changes in the earth’s
climate and its adverse impacts.43 The UNFCCC entered into force on 21 March 1994, and has
been ratified by 197 countries, including all ten members of the ASEAN.44 Its purpose is to
stabilize the GHG concentration in the atmosphere at the level that would prevent dangerous
anthropogenic interference with the climate system.45 It is a legally binding agreement although
the overall objective is arguably expressed in very general terms.

The UNFCCC is the first phase of the climate change regime that has, to date, developed into four
phases, including UNFCCC, the Kyoto Protocol, Post Kyoto to 2020, and the Paris Agreement. It
should be noted that Indonesia, as a developing country, did not have any binding commitments
to reduce its emissions until the entry into force of the Paris Agreement in 2016.46 However, there
are various obligations and initiatives under the UNFCCC, particularly in relation to forests, which
may be relevant to Indonesia for the prevention of forest fires and the mitigation of transboundary
haze pollution, which is the focus of this research. Moreover, in light of the importance of forests
as a carbon sink and a source of CO2, wholesale failure to protect forests is arguably contrary to
the spirit of the UNFCCC and a good faith interpretation of its obligations.

4.2.1.1 Principles
The UNFCCC defines climate change as “a change of climate which is attributed directly or
indirectly to human activity that alters the composition of the global atmosphere…”. 47 This
definition signifies that deforestation and forest fires are activities that contribute to climate
change.48 In this case, not only has Indonesia contributed to the rise in climate temperature, but it
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is also ranked among the twenty states most vulnerable to climate change, along with Thailand,
Myanmar, Malaysia, Vietnam, and the Philippines.49

The UNFCCC acknowledges that developed countries should take the lead in combating climate
change.50 However, owing to their particular circumstances, developing countries should also be
given full consideration based on the principle of common but differentiated responsibilities and
respective capabilities.51 Nevertheless, all parties should still take precautionary measures to
prevent or eradicate the causes of climate change.52 Developing countries, including Indonesia,
could therefore voluntarily commit to these principles and commit to implementing climate change
mitigation at the national level.53 In particular, such commitments may have an indirect impact on
the prevention of forest fires, such as the introduction of the zero-burning policy,54 the prohibition
of illegal logging55 and the prevention of peatland drainage.56

Throughout the years, however, Indonesia has struggled to prevent forest fires. From 2000 to 2015
for example, Indonesia lost an average of around 498,000 hectares of forest each year, mostly
involving slash and burn in land clearing.57 In addition, 52% of Indonesian fires in 2015 occurred
on peatland areas, resulting in GHG emissions on a par with Brazil's total annual emissions, and
on certain days, GHG emissions exceeded those from the whole US economy.58

4.2.1.2 Financial support
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Another crucial commitment under the Convention is that developed countries are obliged to
“assist developing countri[es]…that are…vulnerable to the adverse effects of climate change.”59
In addition to that, developed countries must also provide resources to Indonesia and other
developing countries to help prevent the sources of climate change in various relevant sectors
including forestry and agriculture.60 This support may be financial, technological, as well as
capacity building, which can also come through several sources, including banks and international
organizations. In some developing countries, however, support has been misused, especially in
countries where governance is weak, and a high level of corruption is perceived.61 Unfortunately,
most countries considered vulnerable to climate change impacts also have a low corruption
perception index (CPI).62 Money intended to mitigate climate change and save the lives of the
current and future generations could be lost through corruption.

This commitment, however, has not been implemented effectively. There are insufficient financial
supports that are distributed to forest related issues, particularly forest fires prevention. The money
is distributed to a number of different sectors such as agriculture, forestry and peatlands, energy
and transportation, industry, and waste management.63 Between 2008 and 2017, Indonesia
received US$4.4 billion from international assistance, which consist of grants, loans, and technical
assistance.64 This amount is insufficient compared to the US$4.8 billion issued by the Indonesian
government to responding to forest fires from 2014 to 2019.65 This research argue, the fact that
states have complete discretion over how the fund is distributed domestically may pose a major
problem, particularly for countries that do not consider forest fires to be a major domestic issue.
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As a result of this situation, the fund will be diverted more to other sectors, such as energy, rather
than forest fire prevention.

4.2.1.3 Transfer of technology
The UNFCCC requires Parties to cooperate in the development, application, and transfer of
technologies and practices to control, and mitigate anthropogenic emissions of GHG, including
from the forestry sectors.66 However, the fundamental differences of the cause of fires, particularly
between deliberate and natural causes, in each country make the transferring of technologies and
practices from state to state, challenging and thus ineffective.67

4.2.1.4 Public awareness
As a landmark Convention, the UNFCCC’s impact, in terms of awareness, has not been welldemonstrated, particularly in developing countries, where most of the forest fires are happening.68
In these countries, including Indonesia, climate change issues are not regarded as significant as
other national issues such as economic, social development and poverty eradication. 69 Therefore,
the governments’ efforts to increase public awareness and their intention to place awareness
programmes are low. This resulted in a low level of public awareness of climate change which
would ultimately hinder implementations at the national level.70
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The UNFCCC acknowledges the importance of increasing public awareness relating to climate
change and calls on Parties to promote this in the field of education and training, with a view to
the broadest participation, including that of non-governmental organizations.71 Increasing public
awareness is an important aspect in climate change mitigation. Therefore, the UNFCCC, along
with FAO, UNEP, UNESCO, UNITAR and WMO is working closely with states’ governments to
promote active international cooperation in support of action on climate change education,
training, and public awareness.72 In addition, in 2009, the Copenhagen Climate Change Summit
launched the One UN Climate Change Learning Partnership (UNCC) to support countries in
designing and implementing sustainable learning to address climate change.73 This initiative
focuses on several areas, including, among other things, climate change and forests, and climate
change education for children, which are vital to increasing public awareness for future
generations.74

The implementation of the UNCC programmes in Indonesia focusses on deforestation, forest and
peatland degradation and forest fires issues, which is relevant as Indonesia has been under
immense pressure for many years owing to the increased demand for land for palm oil and other
agricultural land use and palm oil and agriculture as one of the country’s primary incomes.75
Indonesia implemented a national UNCC Pilot Project in 2012-2013 and continues to be a partner
country during the second phase (2014 to 2017) and the third phase (2017 to 2020).76 This project
led to the establishment of the National Climate Change Learning Strategy in 2013.77 The National
Strategy is focusing on “building personal and institutional capacity to address climate change,
integrating climate change in the national education system, and improving awareness and
knowledge regarding climate change, with emphasis on improving forests and peatlands protection
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from fire.”78 This National Strategy is very useful in guiding Indonesia's efforts to build capacity
and raise awareness about climate change. It provides both short and long terms action plans with
specific actions and objectives. It also clearly specifies which group it is aiming for. In addition, it
provides a mechanism of implementation, as well as monitoring and evaluation to ensure its
effectiveness. Despite this advantage, however, the National Strategy’s impacts in improving
awareness and knowledge about the relationship between forest fires and climate change in
Indonesia is somewhat limited. It has not effectively improved the protection of forests and
peatlands from fires. Burning forests is still the primary option as the method of land clearing for
farmers and plantation companies, regardless of its negative impact on the climate. Since the
establishment of the National Strategy, forest and peatland fires are still one of the biggest
environmental problem in Indonesia and Southeast Asia. This research argues that there are several
reasons causing this ineffectiveness, including the low number of actions, including awareness and
capacity building programmes related to climate change, targeting the enforcement authority and
private sectors (plantation companies). Most of these awareness and capacity building programmes
in involves individuals from ministry of forestry, local government, office of forestry unit, and
community living around the forest.79 As a result, the private sectors, a party primarily responsible
for most forest fires cases in Indonesia, are not adequately informed about the importance of forest
fires prevention on climate change mitigation. This would affect negatively towards their forestrelated activities.

4.2.1.5 Initiatives under UNFCCC
4.2.1.5.1

Nationally Appropriate Mitigation Actions (NAMA)

The Nationally Appropriate Mitigation Action (NAMA) is an initiative under the UNFCCC that
involved developing countries, to contribute to the global climate change regime without an
international offsetting mechanism.80 It first appeared at COP13 of the UNFCCC, in 2007, in Bali,
Indonesia, and introduced based on the commitment that “all parties…shall formulate, implement,
publish and regularly update national, and where appropriate, regional programmes containing
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measures to mitigate climate change...”81 Indonesia adopted a National Action Plan for GHG
Emission Reduction (RAN-GRK) under Presidential Regulation No. 61/2011, as a starting point
for the national implementation of the NAMA.82 Prepared under a national governmental initiative,
the Indonesian RAN-GRK implements several activities, including the establishment of the forest
management unit, rehabilitation and reclamation of forests, forest fire control, and carbon stock
reduction prevention until 2014.83 After 2014, activities in the forestry sector consist of six new
scenarios, including a reduction in deforestation to 0.45 – 0.325 Mha/year in 2030, an
improvement in forest management practices, the rehabilitation of 12 million hectares of degraded
land in 2030, the restoration of 2 million hectares peatland area in 2030, and the peatland fires
control.84

4.2.1.5.2

Reducing Emissions from Deforestation and Forest Degradation (REDD)

Another notable initiative under the UNFCCC to reduce deforestation and forest degradation in
developing countries was introduced into the 11th COP in Montreal in 2005, called the REDD.85
REDD was included in the Bali Road Map as one of the crucial aspects of a post-2012 climate
change regime.86 The importance of REDD significantly increasing after the Parties decided to
broaden the scope of REDD to include carbon enhancement from sinks (REDD+), at the 16th
COP.87 The underlying logic of the REDD+ scheme is for developed countries to pay developing
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countries to keep their forests intact and hence reduce emissions from forest carbon loss. 88 The
emergence of REDD+ generated interest from various sectors, including UNEP, UNDP and the
FAO. These organizations followed up by establishing UN-REDD initiatives aimed at preparing
developing countries for REDD implementation.89

Simultaneously, the World Bank introduced the Forest Carbon Partnership Facility (FCPF) to
strengthen its participation in carbon finance as well as forest carbon conservation and
sequestration. Both parties raised an estimated US$562 million to support the implementation of
policies and measures in national REDD strategy documents.90 To ensure effective
implementation, UN-REDD focuses on monitoring, reporting, and verification strategies and local
capacity building, while the FCPF concentrates on developing REDD tools and strategies.

Indonesia is a perfect candidate to apply REDD+, as they have more than 93 million hectares of
forests cover, but, at the same time, have the second highest net deforestation rate (0.7 million
hectares/year) after Brazil (2.1 million hectares/year).91 As mentioned in the previous paragraph,
Indonesia is attempting to reduce deforestation further as it has voluntarily set an ambitious target
to reduce GHG emissions by 26% in 2009.92 To achieve this target, Indonesia is focusing on
activities in six different sectors, including forestry and peatlands.93 One of their strategies is to
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suppress the rate of deforestation to reduce emissions by increasing absorption.94 In addition, one
of the key action plans to support this strategy is to prevent and manage forest fires by targeting a
20% decrease in fire hotspots.95 A report in 2015 stated that 39 REDD+ projects are operating in
Indonesia.96 Several of these projects are activities directly related to preventing deforestation,
such as the “Avoided deforestation project in Malinau” East Kalimantan, supported by Global Eco
Rescue (Germany), and the “UN-REDD Pilot Project in Indonesia”, supported by the UNDP,
focusing on, inter alia, prevention of forest fires.97 To guide the implementation of REDD+
programmes, Indonesia launched the Indonesian REDD+ National Strategy and Task Force in
2012.98 Indeed, adding more REDD+ projects in Indonesian may have a positive impact in
reducing the number of deforestation and forest fires. If effectively implemented, REDD+ projects
can be considered as an effective tool to reduce GHG emissions and preventing forest fires at the
same time. However, there are a number of issues hampering the implementation of more REDD+
projects, particularly in Indonesia. Corruption, lack of funding and the lack of ability to enforce
forest encroachment through illegal logging and palm oil by both small and large companies has
been the primary challenges on these projects. Local authorities are “susceptible to corruption and
often will accept bribes from encroachers,”99 and in this case enforcing forest encroachment would
not be possible. In addition, the issues of decentralization system in Indonesia has also adds to the
challenge. This gives the local-level government a significant control on the projects over other
local stakeholders, causing insufficiency of community engagement in REDD+ projects.100

4.2.1.5.3

Regional initiatives

94

Annex 1, Main Activities on National Plan on GHG Emission Reduction, Indonesian Presidential Regulation No
61 the Year 2012, Forestry Sectors, strategy 1.
95
Annex 1, Main Activities on National Plan on GHG Emission Reduction, Indonesian Presidential Regulation No
61 the Year 2012, Forestry Sectors, Action Plan 10.
96
International Database on REDD+ Projects and Programmes “Projects in Indonesia” CIFOR, FEF, CIRAD, IFRI,
2015
97
International Database on REDD+ Projects and Programmes “Projects in Indonesia” CIFOR, FEF, CIRAD, IFRI,
2015: Project no. 535, Project no. 526.
98
At 2-3
99
Ashley Enrici and Klaus Hubacek “Challenges for REDD+ in Indonesia: A case study of three project sites”
(2018) Ecology and Society Vol. 23(2):7.
100
Ashley Enrici and Klaus Hubacek “Challenges for REDD+ in Indonesia: A case study of three project sites”
(2018) Ecology and Society Vol. 23(2):7.

115

The UNFCCC requires Parties to develop regional initiatives that include climate change
mitigation measures, including by preventing emissions from forest and peatland fires.101 In the
Southeast Asian region, such initiatives are implemented through the ASCC 2009-2015 and the
ASCC Blueprint 2025, which consist of strategic measures adopted by ASEAN.102 These
encourage ASEAN Member States to monitor the occurrence of forest fires and to promote the
sustainable peatland management in order to reduce the risk of fires, as well as to strengthen
regional cooperation on sustainable forest management in the context of forest fire prevention.103

The ASCC also encourages ASEAN Member States to implement global and regional initiatives
to reduce emissions from deforestation.104 Several ASEAN member-states have applied these
regional initiatives at the domestic level. For instance, the Indonesian Government has adopted
several plans and initiatives concerning the prevention of forest and peatland fires such as the
Peatland Restoration Project and the Grand Design on the Prevention of Forest, Farm, and Land
Fire 2017-2019.105 The later, provides specific strategies to prevent forest fires, including
strengthening the role of community, synchronizing national regulations and law enforcement,
developing infrastructure in fire-prone areas, and early fire response.106 However, the
implementation of these national initiatives are not effective. The implementation of peatland
restoration, for example, often faced with political, economic, and legal challenges, such as the
uncertainty of government commitment, unclear government policies, lack of funding, and
ineffective law enforcement.107 Similarly the Grand Design on the Prevention of Forest, Farm, and
Land Fire have not been implemented sufficiently owing to the lack of funding by the Indonesian
government.108 As a result, it has never contribute to any forest fires prevention efforts at the
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national level. However, this research argues that the failure of implementation at national level
cannot be distinct from the fact that relevant obligations at the regional level, under ASCC
blueprints are soft and non-binding. Hence, despite setting various goals and strategies for ASEAN
member states to prevent forest fires and transboundary haze pollution, their implementation is
very dependent on states willingness to implement. Political, economic, and legal factors, such as
funding and complicated government policies, plays a significant role on states willingness to
implement.

4.2.1.6 Compliance mechanism
It should be noted that a clear compliance mechanism does not exist under the UNFCCC. Instead,
a procedures and institution that were tailor-made to deal with questions raised regarding the
implementation of the Convention do exist and established under article 13. It states that “the COP
shall, at its first session, consider the establishment of a multilateral consultative process (MCP),
available for the Parties on their request, for the resolution of questions regarding the
implementation of the Convention.”109 The text of the MCP was then approved at COP4 in 1998,
and it is a forward-looking, non-adversarial, facilitative and non-judicial mechanism to prevent
disputes from arising.110 In this sense, the existence of the MCP enables parties to address concerns
about their implementation difficulties, and those of other parties, to the Committee.111 Based on
this, the MCP could play a significant role in assisting Indonesia in its implementation of various
initiatives established under the UNFCCC. It can provide meaningful advice for developing
countries like Indonesia in implementing various UNFCCC’s initiatives, such as the NAMA and
REDD+. It may increase the effectiveness of these initiatives, which may be beneficial for
Indonesia in its efforts to prevent forest fires and transboundary haze pollution.

4.2.2 The Kyoto Protocol
The Kyoto Protocol was adopted at the 3rd COP to the UNFCCC in 1997 to operationalize the
UNFCCC by committing to limit and reduce GHG emissions in accordance with individual targets,
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especially for the industrialized countries and the European Union.112 Its objectives were to
stabilize the GHG concentration in the atmosphere at the level that would prevent dangerous
interference with the global climate.113 In the first commitment period legally binding targets
required developed countries to reduce their overall emissions by at least 5% below 1990 levels
by 2012.114 The 2012 Doha Amendment, which entered into force on 31 December 2020,115
amended this commitment and aimed to reduce GHG emissions by at least 18% below the 1990
level by 2020.116.Nevertheless, the protocol’s emissions reduction commitment does not apply to
Indonesia as a developing country.117

The Kyoto Protocol has adopted several breakthrough mechanisms in order to achieve the
commitment to reduce 5% of overall GHG emissions, including the Joint Implementation (JI), 118
the Clean Development Mechanism (CDM),119 and Emissions Trading (ET)120. This section,
however, will concentrate only on the CDM, as it involves both developed and developing
countries, while the ET is of interest primarily to Annex B countries (industrialised countries,
countries that are undergoing process of transition to a market economy and the European Union),
and the JI lacks the availability of technology and finance in some Annex B countries. 121 Under
the Kyoto Protocol, the CDM sets out three objectives, including to mitigate climate change, to
assist developed countries in reaching emission reductions targets, and to assist developing
countries in achieving sustainable development.122 The CDM offered an opportunity to reduce
emissions through cooperation between developed and developing countries. Thus, this sub-
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section will analyze how the mechanism could indirectly address the issue of forest and peatland
fires as a source of CO2 emissions and the preservation of forests as CO2 sinks.

4.2.2.1 Preventing Forest Fires as CO2 Emitters and the Preservation of Forest as CO2 Sink
Under the CDM.
The CDM is defined under article 12 of the Kyoto Protocol as having the purpose to assist Parties
not included in Annex I of the UNFCCC to achieve sustainable development (for developing
countries) and to contribute to achieving the ultimate goal of the Convention.123 However, the
Protocol does not provide a clear definition of ‘sustainable development.’ This obscurity
complicates the process of developing countries in meeting the requirement of hosting a CDM
project, one of the main goals of which is to support sustainable development in the host country.
CDM was designed to assist developed countries listed in Annex I of the UNFCCC to achieve
their emissions reduction commitments set out in Annex B of the Protocol.124 The CDM was
initially designed as a tool to mitigate climate change globally, and, for some developing countries,
this mechanism was anticipated to help them with their economic growth within environmental
constraints.125 Generally, it was envisioned that developing countries could gain benefits from the
carbon market while, at the same time, addressing greenhouse gas emissions.126 Under this
mechanism, “…emission-reduction projects in developing countries could earn…certified
emission reduction (CER) credits…, which could be… [used] by the industrialized countries…
[listed in Annex I to meet their targets under the Protocol].”127 The CDM operates primarily on
projects that focus on the reduction of GHG emissions from industrial gasses and fossil fuels
mostly dominated by five countries, including China, India, Brazil, Mexico and Malaysia.128
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However, in regard to forests, the CDM projects are limited to Afforestation and Reforestation
(A/R) projects.129 Indonesia ratified the Kyoto Protocol under their Law of the Republic of
Indonesia Number 17 the Year 2004 concerning Kyoto Protocol to the United Nations Framework
Convention on Climate Change.130 Although Indonesia has no obligation to reduce emissions, its
participation could be crucial for the UNFCCC to achieve its objectives. Ratifying the Kyoto
Protocol has enabled Indonesia to implement the CDM projects, including the A/R project, which
was adopted by COP as a forest-based emissions reduction scheme.131 The A/R project can connect
developed countries with developing countries through investment to reduce emissions or increase
carbon absorption (enhancing carbon sinks).132

For this purpose, Indonesia has adopted several regulatory measures and has established a
Designated National Authority (DNA) as required by the COP. However, the rules and procedures
of the CDM to be implemented in Indonesia have encountered several major issues, including:

1. CDM does not apply to projects to protect existing forests or forest conservation, which
is a major issue for a heavily forested country like Indonesia. Credits under the CDM
project cannot be earned from natural removals of CO2 emissions, including those of
existing forests.133 As a result, there are a large areas of forest that has a potential for
rehabilitation and many opportunities for the prevention of deforestation, which can
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prevent forest fire occurrence, cannot benefited from the CDM.134 This exclusion
arguably undermine the significance of CDM, particularly in Indonesia.

2. A/R project under the CDM was set up in a way that is not particularly helpful to
Indonesia. Reforestation was permitted only in areas deforested before 1990, and
afforestation was only allowed in areas where no forest vegetation existed for at least
50 years.135 Owing to these requirements alone, Indonesia faced difficulties in finding
eligible land, as most areas that were eligible for these A/R CDM projects are now
privately owned. 136

3. Regulatory barriers also added to the difficulties of implementing A/R CDM projects
in Indonesia, including inconsistencies between the international requirements and
national forestry regulation. A forest must have the minimum land area between 0.05
and 1 hectare, minimum tree crown cover between 10 and 30%, and minimum tree
height between 2 and 5 m, to be eligible for an A/R CDM project. 137 Whereas, the
definition of a forest under the Indonesian Ministry of Forestry sets the value fixed to
a land area of at least 0.25 hectares, 30% crown cover, and 5 m tree height.138 Setting
a single definition of forests for Indonesia has limited the types of forestry project under
the CDM, as Indonesia has seven types of forest (by ecological zone) and a wide variety
of site conditions from highly degraded to highly productive land.139 Several initiatives
have as been undertaken by the Indonesian government to remove these regulatory
barriers through a number of CDM-related regulations.140 However, there have been
other barriers to the implementation of CDM projects in Indonesia, such as access to
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technology, availability of experts, and the risk related to forests fires and illegal
logging.141

Indonesia could have benefited from the A/R CDM projects but has failed to take advantage of it.
To date, none of the 152 CDM projects hosted in Indonesia are A/R projects.142 This is despite the
fact that a National Strategic Studies in Forestry report has estimated that there is currently around
5.5 billion tonnes CO2 that can potentially be absorbed from A/R projects in Indonesia on an area
of 32.5 million hectares.143 From that number, it is predicted that 50% of those areas qualify for
A/R CDM projects, meaning 16 million hectares area are eligible, which can store 2.75 billion
tonnes of CO2, with a potential of 184 million tonnes CO2 per year.144 In addition, A/R CDM
projects could have arguably increased public awareness on the importance of forests as a CO2
sink and create jobs and business opportunities for the local people, local contractors, and
transporters. In addition, public awareness may have a positive impact on people’s behaviour
towards forests and may ultimately prevent forest fires.

4.2.3 The Paris Agreement
The Paris Agreement (PA) was adopted at COP 21 of the UNFCCC in 2015 to enhance the
implementation of the UNFCCC, to bring all states together to undertake an ambitious attempt to
combat climate change and to adapt to its effects.145 This Agreement builds upon the UNFCCC’s
objective of enhancing support to assist developing countries in undertaking efforts to combat
climate change.146 However, as developing countries are moving toward a rapid industrialization
era, many of them have become significant emitters of GHG, which can make the efforts of
developed countries ineffective, if developing countries are not held accountable for their growing
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emissions.147 For many, the adoption of the Paris Agreement was seen as a major victory for the
climate, as it was the first international climate agreement under which all countries committed to
emissions reductions, including Indonesia.148 The Paris Agreement entered into force on
November 4, 2016, thirty days after at least 55 Parties to the UNFCCC deposited their instrument
of ratification, accounting for at least 55% of total global GHG emissions.149 To date, 185 parties
have ratified the Agreement out of 197 Parties to the UNFCCC, including Indonesia and all ten
ASEAN member-states.150
One of the Paris Agreement’s goals is to support the effectiveness of the UNFCCC in pursuing its
objectives by responding to the urgent threat of climate change.151 The Paris Agreement is legally
binding, although not all of its provisions are mandatory.152 Binding provisions include those
regarding reporting and review, whereas other provisions are in the form of recommendations and
collective commitments.153 The overarching objective of the Paris Agreement is to limit global
average temperature rise to 2 degrees Celsius above pre-industrial levels and to pursue efforts to
limit the global temperature increase to 1.5 degrees Celsius above pre-industrial levels.154 In
addition, developed countries have an obligation to support the effort of developing countries to
meet the 1.5 degrees Celsius target.155

The Paris Agreement was introduced not to replace the UNFCCC, but rather to complement it.
The obligations under the Paris Agreement incorporate existing elements that of the UNFCCC and
cover an area that is similar to the Convention, including mitigation, adaptation, finance,
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technology, capacity-building, and reporting.156 Therefore, this sub-section will analyze relevant
obligations, commitments, and projects under the PA, that are new to what has been developed by
the UNFCCC, which may indirectly have an impact on the prevention of forest fires, particularly
in Indonesia, and the preservation of forests as CO2 sinks.

4.2.3.1 Obligations
4.2.3.1.1

Temperature Limit and Nationally Determined Contribution (NDC)

The content of the Paris Agreement is structured around its overarching purpose, which is the
ambitious temperature limit stipulated in Article 2 of the Agreement. This temperature goal is
complemented by Article 4.1, which set a long-term goal for mitigation. While Article 4.1
acknowledges that GHG emissions may have to reach their peak before undertaking a rapid
reduction, it also recognized that peaking will take longer for developing countries. 157 Having a
temperature limit may indirectly impact the prevention of forest fires, particularly in developing
countries, such as Indonesia.158 Consequently, to ensure national implementation, the PA requires
each party to set an individual target under their nationally determined contribution (NDC), which
is key to reaching the objectives under the Paris Agreement.159 For Indonesia to successfully reach
its national targets, Indonesia need to make maximum effort in preventing forest fires and peatland
fires, as these are one of their largest sources of CO2 emissions.160

As an essential part of mitigation under the PA, the specific language used on Article 4.2 indicates
that the NDC is legally binding.161 It contains a robust legal obligation on conduct, as it requires
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parties to “prepare, communicate, and maintain” successive NDCs.162 Therefore, the
communication of the NDCs is mandatory. However, the obligation on the result is not regulated
in the Agreement, and it does not specify the quality and content that the NDCs should have. In
addition, Article 4.2 requires Parties to pursue ‘domestic mitigation measures’ such as the
development of domestic law, which may give the NDC a domestic legal force that can support its
implementation.163

Each state is required to provide an update on their NDC commitments every five years, reporting
on the progress they have made in their effort to reduce GHG emissions beyond the last NDC.164
Parties are required to undertake domestic mitigation measures designed to achieve their NDC
target.165 The Paris Agreement adopted several voluntary mechanisms that countries may
implement to support the achievement of their NDC goals. These mechanisms divided into market
mechanisms and non-market mechanisms. Parties can take a cooperative approach where they are
collaboratively implementing a market mechanism that leads to internationally transferred
mitigation outcomes (ITMO), which counts towards the achievement of their NDCs.166
4.2.3.1.1.1 Indonesia’s First NDC 2016
Indonesia submitted its first NDC in November 2016, committing to reduce emissions by 26%
(41% with international support) against the BAU scenario by 2020, a target that had been carried
over from its initial commitment under the INDC, adopted before the Paris Agreement.167
However, “based on …[its] most recent emissions level assessment, Indonesia set a new
unconditional reduction target of 29% and a conditional reduction target up to 40% of the BAU
scenario by 2030,” which is consistent with the country’s commitment to low carbon and climate

162

Art 4.2 Ralph Bodle and Sebastian Oberthur Legal Form of the Paris Agreement and Nature of Its Obligations, in
Daniel Klein (ed) The Paris Agreement on Climate Change: Analysis and commentary, (Oxford University Press,
United Kingdom, 2017), at 99.
163
Herald Winkler Mitigation, in Daniel Klein (ed) The Paris Agreement on Climate Change: Analysis and
commentary, (Oxford University Press, United Kingdom, 2017), at 147.
164
Congressional Research Service “The United Nation Framework Convention on Climate Change, they Kyoto
Protocol, and the Paris Agreement: A Summary” (2020) at 7
165
Paris Agreement art 4.2
166
Article 6.2 and 6.3 of the PA
167
Hannah Pitt, et al “Policy Report: Next Steps for Converting Intended Nationally Determined Contributions Into
Action”, (2016), Center for Clean Air Policy (CCAP), at 5; Global climate pact: “...a country’s INDC is converted to
a NDC when it formally join the Paris Agreement..”

125

change-resilient development path.168 Since Indonesia committed to reducing emissions under its
INDC it has enacted pertinent legal instruments and policies, including a national action plan on
GHG emission reductions through Presidential Regulations (PR) No. 61/2011 and a GHG
inventory through Presidential Regulation No. 71/2011.169 PR no. 61 the year 2011 consists of five
main sectors, which include the forestry and peatland sectors, among the main activities in the
national action plan on GHG emission reductions.170 These policies are intended to guide
Indonesia in its efforts to achieve its emissions reduction targets.
As stated in the previous paragraphs, Indonesia’s mitigation efforts are focusing on forestry
sectors. Under its NDC, Indonesia has asserted that it has taken major steps to reduce emissions in
land-used and forestry sectors by placing a moratorium on the clearing of primary forests 171 and
by prohibiting deforestation and forest degradation.172 In the forestry sector (including peat fires)
with a BAU scenario, Indonesia is projecting a 497 MTCO2e reduction (unconditional) and a 650
MTCO2e reduction (conditional), which is 17.2 % and 23% reduction respectively by 2030.173
Furthermore, the NDC projected that the rate of deforestation for BAU in the period 2021-2030
will be 0.820 Mha per year with the unconditional scenario, and will decrease to 0.325 Mha per
year with the conditional scenario.174 In addition, the Indonesian REDD+ projects are an essential
component of the NDC in reaching their targets in relation to the land-use sector.175
However, currently, Indonesia’s commitment is rated by some observers as highly insufficient and
not consistent with the temperature limit set by the Paris Agreement.176 Based on its report in
December 2019, The Indonesian NDC would fall outside the country’s “fair share” range of holing
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temperature warming of 1.5°C.177 It is projected to contribute to the global temperature warming
between 3°C and 4°C, even with all policies are applied.178 This analysis based on the fact that
Indonesia contributed to 7% of the total of global tree cover loss between 2001 and 2018, which
contributed around 1GtCO2e per year from the land use and forestry sector, including
deforestation and forest and peatland fires.179 In 2015, owing to the high occurrence of forest and
peat fires, Indonesia emitted 1.5GtCO2e, a very high amount considering total global emissions
from land use and forestry in 2016 was 4.1 GtCO2e.180 The 2019 forest fires in Indonesia was also
one of the main reasons for concern, where there were more than 80,000 fire alerts in the country
in a period of 2 weeks (6 September 2019 – 20 September 2019), causing transboundary haze
pollution to neighbouring countries.181

4.2.3.1.1.2 Indonesian Forest and Peatland Moratorium
In its efforts to reduce GHG emissions at the national level, Indonesia is focusing on reducing the
deforestation and forest degradation. The Indonesian president adopted the Presidential Instruction
No. 10, the Year 2011 concerning Forest and Peatland Moratorium, which will be renewed every
two years,182 with the latest being in 2019.183 A Presidential Instruction is a non-legislative
document, which means that there are no legal consequences if it is not implemented.184 To
implement this initiative, the President of Indonesia required the involvement of several
government officials including ministers, the cabinet secretary, head of agencies, governors, as
well as mayors,185 to take the necessary steps to suspend the issuance of new concessions on the

177

The Climate Action Tracker: an independent scientific analysis that tracks government climate action and measures
it against the globally agreed Paris Agreement’s objective <https://climateactiontracker.org/countries/indonesia/>
178
Climate Action Tracker “Indonesia” (2 December 2019), <www.climateactiontracker.org>
179
Global Forest Watch (2001 – 2018); Climate Action Tracker “Indonesia” Current Policy Projections – Forestry.
180
Climate Action Tracker “Indonesia” (2 December 2019); Ministry of Environment and Forestry Republic of
Indonesia “Report on GHG Monitoring and Verification 2018” (2018), at 83.
181
Fire Report for Indonesia (6 September 2019 – 20 September 2019), Global Forest Watch-Fires,
<www.fires.globalforestwatch.org>
182
Presidential Instruction Republic of Indonesia No. 10/2011, concerning Forest and Peatland Moratorium, Paragraph
3.
183
Presidential Instruction Republic of Indonesia No. 5/2019, concerning Forest and Peatland Moratorium.
184
Daniel Murdiyarso, et al Indonesia’s Forest Moratorium, (Center for International Forestry Research, 2011), at 2;
Arief Wijaya, et al “6 years after moratorium, satellite data shows Indonesia’s tropical forest remain threatened” (24
May 2017) WRI <www.wri.org>
185
Presidential Instruction Republic of Indonesia No. 5/2019, concerning Forest and Peatland Moratorium, preamble.

127

use of primary forest and peatlands.186 In addition, to analyse progress and further guide the
implementation of forest moratorium, the ministry of forestry published the Indicative Moratorium
Map (IMM), which is updated every six months.187

However, in helping Indonesia achieve its emissions reduction targets, the forest moratorium has
several limitations, including the fact that there still an area of carbon-rich primary and peat forests
that remain outside the boundaries of IMM,188 and secondary forests are excluded from the remit
of the instrument.189 Furthermore, there are inconsistencies between the reports presented by the
Indonesian government and by NGOs regarding the impact of the forest moratorium. While the
Indonesian government reported that forest fire occurrence and the deforestation rate has
decreased. mainly within the boundaries of the moratorium areas, NGOs have reported that it is
increasing.190 Nevertheless, by having the forest moratorium, forests and peatlands have received
special attention nationally and internationally.191 Several NGOs are strengthening their oversight
of Indonesia's forests and peatlands, and providing public updates on their progress through
various media.192

4.2.3.1.2

REDD+ under Paris Agreement

Prior to the adoption of the Paris Agreement, there was much discussion on how to apply the
CDM’s land and forests sector, including REDD+, LULUCF, agriculture, and afforestation and
reforestation, to the new regime.193 This discussion occurred both within and outside of the UN,
186
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involving critical engagement from civil society organizations, indigenous peoples’ groups,
religious, scientific, and academic organizations.194 It indicates that all projects related to the
prevention of deforestation, forest degradation, and the function of the forest as a sink, is a crucial
part of the establishment of the Paris Agreement. As a result, the Paris Agreement adopted
provisions on the conservation and enhancement of sinks and reservoirs of all GHGs. 195 It also
encourages Parties to explore activities and projects concerning forests that may have the potential
to help them to achieve the emission reduction targets.196

In addition, parties are also encouraged to take action to implement and support, activities relating
to reducing emissions from deforestation and forest degradation, which were already agreed under
the UNFCCC.197 This commitment provides a specific encouragement for parties to implement the
REDD+ programmes under the Agreement, and this indicates that the implementation of the
REDD+ programmes has been carried over to the Paris Agreement.198

The inclusion REDD+ in the Paris Agreement was a big step, particularly for developing countries,
where most of their CO2 emissions resulted from deforestation and other forest-related issues such
as forest fires.199 Consequently, this inclusion has increased the value and significance of global
forests, and it has attracted an estimated US$10 billion in international investment, in addition to
a US$ 5 billion commitment from the governments of Norway, UK, and Germany collectively.200
Currently, projects to prevent and reduce deforestation have gained significant support at the
international level. For example, the community-based REDD+ pilot project, which aims to reduce
deforestation, conserve biodiversity, and improve community livelihood, is supported by the
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Fauna & Flora International (FFI).201 Without such additional projects operating around the world,
it is estimated that the global emissions growth today would increase temperatures by 4.8 degrees
Celsius above pre-industrial levels by the end of the century and will harm biodiversity. 202 It is
argued that the increasing amount of support for and recognition of the value of forest conservation
and sink programmes indicates the commitment under article 5 of the PA is effective. Supported
by numerous donors, REDD+ implementation in Indonesia has the highest funding rate, with 19%
of the total REDD+ finance pledged.203 In addition, Indonesia developed the Social Forestry
Programs (2015-2019), with the target of allocating 12.7 million hectares of legal forest estate to
local communities to manage as a community forest, village forests, community plantations, or
customary forests.204

4.2.3.1.2.1

Indonesia-Norway REDD+ Partnership

Indonesia and Norway signed a Letter of Intent (LoI) in 2010 that established the IndonesiaNorway REDD+ Partnership.205 This bilateral partnership aims to reduce GHG emissions from
deforestation and degradation of forests and peatlands through conducting policy dialogue on
international climate change policy, particularly on REDD+, and collaboration in supporting the
development and implementation of Indonesia’s REDD+ strategy.206 This partnership is divided
into three phases, including preparation, transformation, and contribution for verified emission
reductions, the later which started in 2014.207 The LoI remained valid until the end of 2016 and
was automatically renewed for a four year period, which will take this partnership into the Paris
Agreement era.208 For this REDD+ programme, Norway has provided technical support and has
committed up to US$ 1 billion of financial support for Indonesia to support its emissions reduction
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commitment, including its NDC’s commitment.209 To date, about 13% of the financial support has
been spent to support the Indonesian government to address deforestation.210
To implement this programme, Indonesia has established REDD+ Task Forces in 2010 – 2013 and
created the REDD+ Management Agency (BP REDD+) in 2013, which was dissolved in early
2015 and merged with the new Ministry of Environment and Forestry.211 The progress of these
REDD+ projects, however, has been affected by the forest fires in 2015 where 2.6 million hectares
forest was burned, releasing a billion tonnes of CO2e.212 However, the implementation of the forest
moratorium has made a significant contribution to the REDD+ programme in reaching its goal.
From 2004 to 2017, it was reported that Indonesia’s rate of tree cover loss has not experience a
significant increase, except for 2009, 2012 and 2014-2016 which was associated with the fires.213

4.2.3.1.3

New Market-Based Mechanism of the Paris Agreement

To improve cooperation between developed and developing countries in their efforts to meet the
temperature goal, the PA established a voluntary cooperative market mechanism called the
Sustainable Development mechanism (SDM).214 The overall goal of the mechanism is to
contribute to the mitigation of GHG and support sustainable development, which is an evolution
from the mechanism of the Kyoto Protocol, namely the CDM and JI.215 The SDM is a mechanism
that aims to contribute to overall mitigation in global emissions (OMGE) rather than offsetting
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emissions.216 In addition, the mechanism refers only to mitigation activities, which implies a
collection of mitigation activities and projects, including forest conservation.217 The scope of the
activities could be tailored to a different level or types of activities, including carbon capture.218

Alternatively, both developed and developing country may host the activities, and both countries
may use the mitigation outcomes from the projects to help achieve their NDCs.219 To avoid doublecounting, the mitigation outcome cannot be used by the host country to meet its own NDC if used
by another party to meet their NDC.220 However, this mechanism is facing difficulties in its
implementation, particularly in relation to separating the shared amount of carbon credit used
toward the OMGE and the NDCs.221 Discounting mitigation of carbon credit from the Party’s NDC
may decrease the attractiveness of the projects and result in the fewer implementation of
projects.222 Indonesia views the SDM as a mechanism that could accommodate them with more
types of projects and activities, with more simple procedures compare to the CDM. 223 However,
up to COP25 in Madrid in December 2019, the draft decision of the rules, modalities and procedure
for this market mechanism has not been finalized and will resume in COP26.224

4.2.3.1.4

Non-market approach of the Paris Agreement

The Paris Agreement adopted a non-market cooperative approach for states to nationally or
internationally promote mitigation and strengthen the participation of public and private sectors.225
However, similar to the market mechanism, the rules, modalities and procedures on the non-market
216
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approach have not been finalized.226 Parties have not agreed on how the new framework of a nonmarket approaches mechanism will function. Therefore, currently, the non-market mechanism can
be any action or projects that are not market-based, such as cooperation on climate change policy,
fiscal measures, and taxes on emissions.227 In Indonesia, a non-market-based approach is viewed
as mitigation initiatives that produce emission reductions or emissions avoidance for domestic
purposes only.228 This approach includes policies and measures designed to create enabling
conditions for mitigation actions that will deliver emission reductions or emission avoidance.229
Such an approach may include policies such as the Indonesian Forest and Peatland Moratorium.

4.2.3.1.5

Finance under Paris Agreement

Another crucial element of the Paris Agreement is the establishment of a substantial obligation for
developed countries to provide financial support to developing countries.230 This obligation is a
continuation of existing obligations under the UNFCCC.231 However, the Paris Agreement clearly
articulates the necessity to scale up climate finance, and a number of climate funding
announcement has been made by developed countries, multilateral development banks, and
multilateral climate funds toward climate funds of US$100 billion.232 Indonesia has adopted
Presidential Decree No. 77 the Year 2018 concerning the Management of Environmental Fund,
which will be managed by a public services agency. The agency started operating in January 2020
with an initial fund of around US$ 141 million, which could potentially increase to US$ 56 billion.
The establishment of this agency is designed to raise confidence in donor countries and institutions
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and persuade them to commit to providing environmental funds to Indonesia, which can be
distributed to various national environmental initiatives, including forest fire related projects.233

4.2.3.2 Compliance mechanism
To promote compliance and facilitate the implementation of its obligations, the Paris Agreement
established a new mechanism consisting of an Expert-based Committee, which will operate in a
facilitative nature, and function in a transparent, non-adversarial, and non-punitive manner.234 This
Committee operates under procedures adopted by the COP235 serving as the meeting of the Parties
to the Paris Agreement (CMA) and will report annually to this CMA.236 Modalities and procedures
for the Committee are adopted under Decision 20/CMA.1 in 2018, which functions is to consider
issues related to a party’s implementation of or compliance with the obligations of the Paris
Agreement, including cases where a party has not communicated its NDC and has not submitted
its mandatory report as required under the Agreement.237 In addition, the Committee assists Parties
by engaging in discussion with the Party to identify challenges, to make recommendations, and to
exchange information on access to finance, technology and capacity-building support, and to
recommend and assist Party in creating an action plan for the implementation of the Paris
Agreement.238

The Paris Agreement expects this type of compliance mechanism to enhance implementation and
support greater cooperation, particularly by maintaining trust among parties, addressing the
capacity problem and clarify ambiguity, and preventing free-riding.239 It is argue that this
compliance mechanism could encourage parties to put effort into implementing obligations under
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the Agreement and to comply with the Agreement.240 The Committee may support developing
countries, including Indonesia, in their national efforts to implement the obligations and initiatives
set out in the Paris Agreement and to assist Indonesia in the development of an adequate plan for
accessing financial and technical support, particularly in relation to activities where there is a lack
of international funding such as forest fire prevention, which is currently a major issue for the
Indonesian Government.241

4.2.3.3 Dispute settlement
In the event of dispute, the climate change regime adopted a mechanism under article 14 of the
UNFCCC, which also apply mutatis mutandis to the Paris Agreement. 242 This mechanism broadly
provides for

negotiation or any other peaceful means of the party’s choice in seeking a

settlement.243 However, in the event that dispute is unavoidable, it allows for disputes to be settled
before the International Court of Justice (ICJ) or through Arbitration, under the arbitration
procedures adopted by the Conference of the Parties, whenever necessary.244 The involvement of
the ICJ and an arbitration process in a dispute settlement mechanism is a critical aspect of ensuring
the effectiveness of the Convention and its subordinate agreements, particularly where there is a
lack of a formal dispute resolution body in the climate change regime.

In addition, the jurisdiction of the ICJ shall cover all cases referred to it by the parties and all
matters expressly provided for in treaties and conventions in force.245 As discussed in the previous
chapter, under the AATHP, the only two options for ASEAN member states to settle a dispute are
through consultation or negotiation. It is therefore not possible for parties to the AATHP to refer
a case to the ICJ in relation to the transboundary haze pollution caused by the Indonesian forest
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fire.246 In reality however, such cases cannot be referred to the ICJ under the UNFCCC, since there
are no obligations in relation to the prevention of forest fires or transboundary haze pollution
adopted under the Convention. As a result, a proposal for Malaysia to bring Indonesia before the
ICJ in relation to forest fires and transboundary haze pollution under the UNFCCC is not
feasible.247

4.2.4 Conclusion
There has been an ongoing cycle between forest fires and climate change, and for more than 20
years, climate change has been recognized as the key to many environmental problems, and human
activities are the primary source of these problems. Accordingly, this research has identified that
there are several obligations and initiatives under the climate change regime that could have an
indirect impact on the prevention of forest fires and its transboundary haze pollution impacts,
particularly in Indonesia. Obligations and initiatives regarding REDD, financial support
commitment, public awareness, and NAMA, under the UNFCCC play a major role for developing
countries, such as Indonesia, to tackle forest fires and transboundary haze issues. However, the
implementation of these obligations and initiatives is often hampered by their voluntary nature, as
it offers countries like Indonesia too much discretion in terms of national implementation, resulting
in weak efforts to contribute to the purpose of the Convention.

Nevertheless, obligations under the Paris Agreement are binding on all parties, including
Indonesia. Thus, the CMP has the authority force Indonesia to take action to meet the overall
temperature limit of the Agreement through programmes provided by the Agreement. It is
identified that the obligation for each party to submit an NDC is a crucial element adopted by the
Agreement. By having a national target within the NDC, the parties will then determine which
sectors require the most attention and what action to prioritise in achieving their national reduction
targets. The NDC has adequately directed Indonesia to focus on its forestry sector and establish
plans for forest fires prevention. However, the Agreement does not provide roadmap for
246
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implementation and does not specify the quality and content that the NDCs should have. This has
complicates national implementation of the NDC.

Furthermore, obligations such as the market-based mechanism and the non-market-based approach
could be an integral part of the mitigation mechanism in Indonesia. The market-based mechanism,
in particular, could be sufficient to establish projects which could provide a significant impact for
Indonesia in preventing forest fires, as it may allow the operation of projects related to protecting
existing forests. In addition, the dispute resolution mechanism under the climate change regime
could put pressure on parties, including Indonesia, to make efforts to prevent forest fires in order
to comply with the temperature limit. Unlike the dispute settlement approach adopted by the
regional agreement, this dispute resolution mechanism allows parties to settle disputes through a
formal legal procedure at the international level. Overall, the climate change regime has placed a
number of obligations and initiatives that are useful for Indonesia to be used as a framework
towards their national efforts to prevent forest fires and mitigate transboundary haze issues.

4.3 The 1992 Convention on Biological Diversity
The next important agreement which may have an indirect impact in preventing forest fires and
transboundary haze pollution in Southeast Asia is the Convention on Biological Diversity. For
hundreds of years, biodiversity has been under pressure from human activities, which have
intensified in the last twenty years.248 In Southeast Asia, particularly Indonesia, one of the biggest
threats to the existence of biological diversity comes from forest-related activities, including a
large-scale clearing of forests and other lands for agricultural use or land expansion by palm oil
companies.249 About 50% (2.1 Mha) of all deforestation on the island of Kalimantan between 2005
248
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and 2015 for example, was driven by palm oil plantation.250 Such activities also comprise one of
the leading causes of forest fires and transboundary haze pollution that leads to biodiversity loss.251
The existence of biological diversity is essential not only for the sustainability of ecosystems but
also for the economic and sociological development of states.252 It is an important asset for both
present and future generations.253 Recognizing the importance of biodiversity and the fact that it
is under constant threat, the Convention on Biodiversity (CBD) was adopted in 1992.254 The CBD
was opened for signature on the 5th of June 1992 at the United Nation Conference on Environment
and Development (UNCED) Earth Summit and has been ratified by 196 States, including
Indonesia and nine other ASEAN member states.255

Forests are widely known as the most diverse ecosystems on land as they hold a large number of
the world’s species.256 Out of the ten ASEAN Member States, Indonesia has the most extensive
forests, covering an area of 120,600,000 ha.257 Indonesian forest ecosystems host an estimated
25,000 plants species, 515 mammal species (12% of the world’s mammal species), 781 reptile
species (16% of the world’s reptile species), 1,592 bird species (17% of the world’s birds species),
and 270 species of amphibians.258 Forest fires have a detrimental impact on these species and their
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habitats. There are around 140 species of bird, 63 species of mammals, and 21 species of reptiles
threatened by extinction, with 25 listed as priority species.259 Destroying and burning their habitats
reduces the availability of food for these species, pushing them towards starvation, while air
pollution weakens their immune systems and could adversely impact their health.260

Therefore, this section will identify and analyze obligations and initiatives under the CBD to
protect biodiversity and slow down biodiversity loss, which may have an indirect impact on
preventing forests fires and transboundary haze pollution in Indonesia. Obligations relating to the
development of national programmes, in-situ conservation, public education, and environmental
impact assessments have particular relevance to the prevention of forest fires. In addition, this
section will discuss issues concerning implementation, compliance and dispute settlement under
the CBD.

4.3.1 Nature and Objective of the CBD
Before analyzing key obligations under the CBD, it is important to acknowledge the nature and
objective of the Agreement. The overall objective of the CBD is to protect and prevent biodiversity
loss.261 It aims to conserve biodiversity and to facilitate the sustainable use of its components and
equitable sharing of the benefits arising out of the utilization of genetic resources. 262 As a treaty,
the CBD is legally binding, although many of its obligations are expressed in a very general terms
with a few means for enforcement.263 The CBD builds upon the principle that states have the
Convention on Biological Diversity, Country Profile, Indonesia, “Biodiversity Facts: Status and Trends of
Biodiversity, Including Benefits from Biodiversity and Ecosystem Services”, <www.cbd.int>; Ministry of
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sovereign right to exploit their resources, including forests, following their environmental policies
and the responsibility to ensure that activities within their jurisdiction do not cause damage to the
environment of other states.264 This is a highly relevant principle in terms of transboundary
environmental harm, that is applicable to Indonesia, as the main source of forest fires in Southeast
Asian region. In practice however, Indonesia has not complied with this principle in the context of
forest fires, as it is highly challenging to contain the haze resulting from forest fires and to prevent
it from causing damage to other states’ territories, owing to factors such as location, wind direction
and weather.265 In fact, this principle has not been fully implemented by most ASEAN member
states, as they tend to see any issue occurring within their jurisdiction as a domestic issue,
irrespective of its effect on neighbouring states.266 In this sense, ASEAN leaders appear more
concerned about the impact of strict compliance with regional environmental obligations on their
national competitiveness and their ability to pursue rapid economic growth, than the health effects
of haze pollution.267

4.3.2 Obligations Under the CBD Have an Indirect Impact on Preventing Forest Fires
To achieve the CBD’s objectives to protect and prevent biodiversity loss and to conserve
biodiversity, it is crucial for the obligations regulated under the Agreement to be able to, directly
or indirectly, address forest fires issues, including the Southeast Asian forest fires. Under this
Agreement, there are four key obligations that can arguably have an impact on forest fires
prevention, including the obligation to develop national strategies, the obligation related to in-situ
conservation, public educations and awareness, and environmental impact assessment. This
section will assess these obligations and provide analysis on how they may indirectly impact forest
fires prevention in Southeast Asia, particularly Indonesia.
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4.3.2.1 Developing National Strategies
The first key obligation under the CBD is regulated in Article 6, which requires parties to develop
national strategies or programmes for the conservation and sustainable use of biological diversity
and to integrate them into relevant sectoral or cross-sectoral plans, programmes, and policies.268
This obligation gives flexibility for states to adopt national strategies on sustainable use of
biodiversity and to integrate them with other national programmes in line with their national goals,
including forest-related programmes.269 To date, 191 Parties have developed National Biodiversity
Strategies and Action Plans (NBSAP) in accordance with Article 6 of the CBD, including
Indonesia, which has released three biodiversity strategy and action plans to date: BAPI 1993,
IBSAP 2003-2020, and IBSAP 2015-2020.270 The Indonesian Biodiversity Strategies and Action
Plans (IBSAP) provide the core recommendations to be taken into account by policymakers in the
biodiversity sector and serve as a primary reference for the implementation of programmes and
initiatives in other sectors, whether governmental, private or civil society at a national or subnational level.271 These action plans acknowledge that forest fires as the primary causes of
biodiversity loss and habitat destruction in Indonesia.272

However, the process to make these documents legally binding has not been executed, which
compounds the lack of willingness of stakeholders to comply.273 To date, the Indonesian
government is still working on the process to transform this document into a national law in order
to improve its effectiveness.274 The weak staff and resources of local governments, minimum
appreciation by the provincial government on the role of environmental management agencies,
and minimum efforts in curbing illegal logging and other unsustainable exploitation of natural
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resources have been factors influencing the poor implementation of IBSAP.275 Nevertheless,
several efforts have been made to improve IBSAP 2015-2020, which include renewing data and
information on the current status of biodiversity in Indonesia to ease the process of identification
of program and action plan to achieve national and global targets.276 As a result, IBSAP has
produced 22 national targets and 75 action plans across various sectors, including the
establishment of awareness and participation programs through formal and informal education,
and the reduction of pollution that damages biodiverse ecosystems through pollution control from
many types of activities, including forest fires prevention.277

4.3.2.2 In-Situ Conservation
The CBD addresses the importance of in-situ conservation, which refers to the conservation of
biological diversity in its natural surroundings or habitats.278 This is the next key obligation under
the CBD, as it requires each party to establish a system of protected areas, develop guidelines for
those protected areas, and promote environmentally sound and sustainable development in areas
adjacent to protected areas.279 The purposes of this provision, as addressed at COP 3 and COP 5
are, inter alia, to identify and mitigate threats to biological diversity, including reducing
deforestation and the occurrence of forest fires.280 Protected areas offer a variety of advantages
that could play a key role in reducing forest degradation.281 It can also protect forest ecosystems
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from fires by limiting encroachment in the most fire-prone areas by incorporating the area into a
protected area.282

In Indonesia, forest conservation is regulated under Law Number 5 (1990) concerning the
Conservation of Biological Diversity and Ecosystems, Number 41 (1999) concerning Forestry and
Government Regulation, and Number 104 (2015), which sets out the procedure for modifying the
functioning of forest areas. However, the management of protected areas under these regulations
is still a concern, as some 284 of the 556 conservation areas still function under poor
management.283 As a result, this inadequate management hinders efforts to achieve the overall
national sustainable forest conservation goals, which have, to some degree, impacted forest fire
prevention. In 2018, the 556 conservation areas consisted of 212 nature reserves, 54 national parks,
79 wildlife reserves, and 133 nature parks, covering 27,134,394.785 hectares of highly biologically
diverse forests.284

Forest fires have been one of the main obstacles to having an effective and efficient conservation
area. While conservation areas are being improved with the goal of reducing fire hotspots, illegal
activities, such as forest burning, have occurred in these areas, reducing their size.285 For example,
in 2019, fires took place in Mawas Conservation area in Central Kalimantan, which is home to an
estimated 3,500 orangutan, pushing them into starvation.286 Additional threats are coming from
other sectors in connection with land use and as conservation is usually placed at the bottom of the
national agenda. Therefore, active involvement and contribution of relevant stakeholders are
critical to improve the management of protected areas in Indonesia, where the overall management
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of in-situ conservation areas are managed solely by the Ministry of Environment and Forestry.287
Community participation, particularly from the indigenous community, can provide additional
knowledge that can potentially enhance the development of sound and acceptable decisions, which
ultimately benefit the protected area.288

4.3.2.3 Public Education and Awareness
Another relevant obligation is Article 13 regarding public education and awareness. Based on this
article, parties have an obligation to “promote and encourage understanding of the importance of,
and the measures needed for, the conservation of biodiversity,… [including]… the inclusion of
these topics in educational programmes.”289 It encourages parties to “cooperate... with other
states… [as well as] international organizations in developing educational and public awareness
programs…,”290 which will improve public understanding of threats to biodiversity, including
forest fires. Public education and awareness issues are to be integrated into various sectors under
the programmes of the CBD, to reach as diverse an audience as possible to increase understanding
of the significance of biodiversity and to eliminate threats to its existence, including forest fires
and haze pollution.291 As a result, at COP 6, a Programme of Work on Article 13, Communication,
Education and Public Awareness (CEPA) was adopted as a strategy to support the implementation
of the National Biodiversity Strategy and Action Plans (NBSAP).292 CEPA has a significant role
in identifying the complex of underlying causes and direct causes that affects biodiversity
conservation, with the aim to reduce their impact on biodiversity.293 Direct causes include, inter
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alia, climate change, land use and cover change, and pollution, all of which are closely related to
the occurrence of forest fires.

In Indonesia, the implementation of CEPA is operating under the Indonesian Biodiversity
Strategies and Action Plans (IBSAP) with the development of several programs including, inter
alia, the Socialization and Human Resources Development Programs, the Adiwiyata School
Program (Green School), The Forestry Vocational High School (SMKK), and the Community
Development Program for Conservation Area Buffer Villages.294 In addition to raising awareness
among students about challenges and threats to the environment, one of the main objectives of
these programs is to develop environment-related activities that could promote commitments
towards environmental protection, including the protection of forest biodiversity from fires.295
Through the Adiwiyata School Program, for example, in 2017, the number of environment-aware
schools has reached 1,779 units, which is 39% of the minimum number targeted for 2019 (5,000
schools).296 SMKK, has produced 2,205 alumni from 2012 to 2015, through 5 public SMKK, and
880 alumni per year through privately own SMKK.297 Nevertheless, this research acknowledges
that the outcomes of these programmes are considered insignificant in comparison to the issues
they were designed to address. Other forms of biodiversity awareness-raising activities are also
implemented for visitors of conservations areas including National Parks and Nature Recreation
Parks, which may increase their awareness of the impact of fires on biodiversity.298 However,
despite the importance of these national biodiversity education and awareness programmes, this
research argue that their impact on Indonesia in terms of preventing forest fires, which are the
leading cause of biodiversity loss, is limited. These programmes place an excessive amount of
emphasis on raising awareness among the younger generation, rather than the current generation
and individuals at the private sector, which have done the majority of the damage. As a result, the
outcome of these programmes may be useful in the future, but necessarily effective benefit the
current situation.
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4.3.2.4 Environmental Impact Assessment
The CBD requires parties, “as far as possible and as appropriate… [to] introduce appropriate
procedures requiring environmental impact assessment (EIA) of proposed projects that are likely
to have a significant impact on biological diversity…”299 It is described as “[A] process of
evaluating the… [possible] environmental impacts of a proposed project, taking into account interrelated socio-economic, cultural and human-health impacts, both beneficial and adverse.”300
Parties, governments and other organizations, are also invited to take specific action at the national
level to address biodiversity concerns in the EIA process.301 Forest-related activities are clearly
covered by these provisions. In Indonesia, EIA (Analisis Mengenai Dampak Lingkungan Hidup/
AMDAL) is regulated under article 22 of the Law Number 32/2009. It is considered one of the key
instruments on environmental protection domestically. AMDAL is mandatory for any activity that
may have an impact on the environment.302 It is a study of the significant impacts of activities or
projects on the environment, which is necessary for decision-making on the operation of activities
or projects.303 Activities concerning forests exploitation and non-conservation land-used activities
as well as activities resulting in pollution and the degradation of nature conservation is included in
this category.304 Apart from the Law Number 32/2009, the AMDAL process is governed in a
number of Indonesian regulations, validating its legally-binding status at the national level.305 In
this sense, any activities failing to protect the environment and operating without an AMDAL
permit could face criminal charges under Indonesian Law.
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While legally binding however, the implementation of AMDAL is still perceived as inadequate,
as some cases of violations are still occurring. Some companies do not comply with the guidelines
set out in their AMDAL documents, and many activities are still operating without an AMDAL
permit.306 Several factors are causing this ineffectiveness, including the lack of public participation
and public review, weak monitoring, limited capacity for evaluation, lack of enforcement of the
EIA procedures, unclear institutional responsibilities and lack of cross-sectoral coordination.307 In
addition, it is argued that the process of AMDAL study lacks the involvement of well-trained
officials and personnel, which may have an impact on the outcome of the recommendation, risking
its potential effectiveness to prevent forest fires. In addition, the effectiveness of AMDAL
implementation depends heavily on the quality of human resources as a part of the government
officials involved in licensing, monitoring and providing expert recommendations.308

4.3.3 Decisions Concerning Forests Protection
In addition to the above obligations, there are a number of decisions under the Conference of the
Parties (COP) to the CBD related to forests protection, which may be useful to prevent forest fires.
The COP was established to guide the implementation of the CBD, decide on procedures to achieve
its targets and how to enforce it, and address any new developments.309 It is scheduled to meet
annually to address various matters arises from the provisions of the CBD, issues from the previous
meetings, items proposed by a Party, and budgeting matters. 310 The COP discusses various
programmes and strategies, including the plan to develop initiatives concerning forest protection
to prevent negative impacts on forest biodiversity.311 In developing an initiative on forest
biological diversity, the COP cooperates with the Intergovernmental Panel on Forests (IPF) and
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other relevant institutions.312 To have practical implementation, the COP emphasized the critical
role of regional and national forest regulations, while acknowledging the right of states to manage
their forests and other forest-related activities.313 The Forest biological diversity programmes
cover various issues related to the protection of forests, including forest fire prevention, not only
for Indonesia but also globally.314

4.3.3.1 Forest Biological Diversity
At COP 5 in 2000, parties decided to take further action related to forest biodiversity by
establishing an ad hoc technical expert group on forest biological diversity.315 The group provides
assistance to the Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA)
on their work on forest biological diversity.316 Further, at COP 6, the parties decided to expand the
programme of work on forest biodiversity to concentrate on actions related to fires including: to
identify policies related to forest fire prevention and mitigation, practices and measures addressing
the causes and reducing the impacts on forest biological diversity from human-induced
uncontrolled fires; to promote the use of fire management tools to maintain forest biological
diversity, promote practices of fire prevention and control to mitigate the impacts of fires on
biological diversity; to develop strategies to avoid the adverse effects of policies which could
induce uncontrolled forest fires; to develop early warning systems related to the causes of forest
biodiversity loss including by fires.317 In Indonesia, however, the implementation of these
initiatives has not been entirely effective.

These programmes, may to some extent, have paved the way for biodiversity issues to be integrated
into several ministry strategic plans, including the Ministry of Forestry. For instance, the Ministry
of Forestry developed a Strategic Plan (2005-2009) with forests rehabilitation and conservation at
the focus activities, by recognizing the importance of preventing forest fires and other activities
that could trigger forest fires.318 However, in its 6th National Report for the CBD in 2019, Indonesia
312
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disclosed that deforestation, habitat change, over-exploitation resulting in a forest fire are still
taking place and remain one of the factors hampering the effectiveness of national initiatives and
are threats to biodiversity.319 The lack of a monitoring and evaluation mechanism may be placed
at the centre of this ongoing problem and is now a priority issue for future Indonesian national
biodiversity programmes.320 Also, the lack of equipment, training, infrastructure, and organization
for fire suppression, adds to the problems.321 Nevertheless, the objectives set by the COP
concerning forest biodiversity have played a key role in exerting indirect pressure on the ASEAN
member states to meet the objectives of the AATHP.322

4.3.3.2 The Aichi Biodiversity Targets
At COP 10 in 2010, the parties to the CBD agreed to adopt the Strategic Plan for Biodiversity
2011-2020 and its Aichi Biodiversity Targets to reduce the rate of biodiversity loss globally,
regionally and domestically.323 The Aichi Biodiversity Targets (ABT) comprises five strategic
goals and twenty targets, with two targets particularly relevant to this research. 324 The first target
is ABT 5, which aims to reduce the loss of natural habitats, including forests, by at least half and
where feasible brought to zero, and significantly reduce degradation and fragmentation by 2020.325
This target was adopted in response to the high rate of forest loss and deforestation from
agricultural activities, including in Southeast Asia, which mainly resulted in forest fire disasters.326
The ABT 5 also aims to prevent the draining and burning of tropical peatlands of Southeast Asia,
an area of swamp forests and unique aquatic habits.327 The second target is ABT 8, which aims to
reduce pollution to the levels that are not detrimental to ecosystem function and biodiversity by
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2020.328 It focuses on activities which include reducing the expansion of agricultural land into
forest and wetlands, as well as preventing forest and peatland fires causing haze pollution that is
detrimental to biodiversity.329 In Southeast Asia, the Aichi Biodiversity Targets are set out under
the ASEAN Centre for Biodiversity programmes.330 However, an effective implementation of
these biodiversity targets at the regional level depends on sufficient financial and technical support
from developed countries.331 The presence of a regional programme helps the transition of the
Aichi Biodiversity Targets from the international level to the national level for ASEAN member
states, including Indonesia.

Indonesia adjusted the Aichi Biodiversity Targets to reflect its domestic conditions and urgency
by integrating them with its National Targets (NT) of the biodiversity management plan for the
period of 2015-2020, including ABT 5 and ABT 8.332 ABT 5 is adapted to the NT 5, focusing on
the development of ex-situ conservation areas to protect local ecosystems.333 However, research
has argued that the development of ex-situ conservation does not support the overall objectives of
ABT 5, as ex-situ conservation refers to the preservation of species outside their natural habitats,
which limits its direct contribution to the conservation area compared to in-situ conservation.334
Nevertheless, in the 6th National Report of the CBD, Indonesia stated that it was on track to achieve
NT 5. By 2017, Indonesia had developed a number of terrestrial ex-situ areas including 37 units
of Botanical Garden, 35 units of Essential Ecosystem Area, 22 units of Biodiversity park, and the
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maintenance of Urban Forests.335 Based on this, it can be argued that Indonesia does not appear to
be implementing targets associated with in situ conservation.

Furthermore, NT 8, as a reflection of ABT 8, adopted a more consistent target, i.e. the reduction
of pollution that damages biodiverse ecosystems.336 As endorsed by action plan three under the
IBSAP, NT 8 is focuses on pollution control from many types of activities through the ministry of
environment and forestry.337 Since 2015, Indonesia has adopted national programs relating to
pollution control, such as: the environmental and forestry law enforcement program, focusing on
pollution prevention activities through socialization and patrolling; the pollution environmental
damage control program, which includes controlling activities concerning air pollution and
peatland damage; and the improvement of environmental quality programs, which include
activities to increase forest cover and forest rehabilitation, reduce the number of forest fires hotspot
as well as strengthening the capacity of the government official in forest fires prevention
activities.338 Most of these programmes were anticipated to successfully reduce forest fire
occurrences and prior to 2019, the area affected by forest fire declined from 2,611,411 hectares in
2015 to 165,484 hectares in 2017. Moreover, deforestation declined from 1,09 million hectares to
0,48 million hectares over the same period.339 However, the forest fires in 2019 interrupted this
promising trend and damaged significant parts of biodiverse ecosystems.340

4.3.4 Compliance and Implementation
As described early in this section, 196 States have ratified the CBD, including those who did not
sign in 1992.341 There are only four United Nation member states that are not parties to the CBD,
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including the United States of America.342 As a law-making treaty, where almost all states are a
party, reservations and derogations to the CBD are not possible. 343 Moreover, ratifying the
Convention indicates a willingness of states to comply, and demonstrates their vital role in solving
issues relating to biological diversity.344 Indonesia, as one of the countries often associated with
biodiversity issues, ratified the CBD under their Law Number 5 (1994) concerning the Ratification
of the United Nations Convention on Biological Diversity.345 The incorporation of the CBD into
the Indonesian national law is an indication that Indonesia intends to comply with the obligations
and commitments under the CBD, which are now legally binding on Indonesia.346 However,
although Indonesia has implemented its obligations under the CBD, does not mean that all the
obligations are fully complied with. The full implementation of obligations under the CBD is still
a challenging task for Indonesia as a developing country, particularly the obligation to protect the
environment through conservation. Since forests are still one of the main sources of the country’s
economy, conservation areas are always under threat, including from forest fires that are mostly
caused by human activities, intentionally or unintentionally.

There are minimal mechanisms under the CBD to ensure states comply with their CBD obligations.
It has been criticized as an ineffective agreement with little impact on state practice. 347 The only
mechanism to monitor states compliance under the Agreement is articulated in Article 26 on
Reports. The CBD requires parties to “…present to the COP, reports on measures which it has
taken for the implementation of the provisions of… [the Agreement] and their effectiveness in
meeting the… [Agreement’s objectives].348 However, submissions of national reports, providing
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information of national implementation are still low.349 This indicates that the Agreement is not a
priority for government to address.350 The development of NBSAPs and the establishment of
Subsidiary Body on Implementation (SBI) under the CBD is aiming to provide a better mechanism
for states to provide information on their biodiversity status, which will be assessed at interim
reviews held at the meeting of the COP.351 However, assessing will be conducted under a voluntary
peer review (VPR) process, which means that states have to request to the Secretariat for the VPR
to become candidate for the review. This will impact states compliance, including Indonesia.

4.3.5 Dispute settlement
The CBD dispute settlement mechanism is regulated under Article 27 of the Convention. In the
event of disputes, primarily, parties of the CBD are required to seek a solution by way of
negotiation.352 When negotiation fails, parties in disputes may seek to request mediation by a third
party.353 If disputes are not solved by negotiation or mediation, the CBD allows parties to settle
the dispute through arbitration and the international court of justice (ICJ).354 However, if parties
do not agree to settle the dispute through arbitration or ICJ, the dispute shall be referred to
conciliation, which shall be established at the request of one of the disputing parties.355

The possibility to settle dispute through arbitration and submission to the ICJ are essential features
in the dispute settlement mechanism under the CBD. It would allow, in principle, states affected
by haze pollution from Indonesia, to bring Indonesia before the international court based on
violation of obligations under an international treaty. Transboundary haze pollution from forest
fires in Indonesia has been known to have impacted biodiversity in neighbouring countries, such
as Singapore and Malaysia.356 As a party to the CBD, Indonesia is required to conduct an
environmental impact assessment on its forest-related project which are likely to have a significant

349

Ulloa above n 333, at 371.
At 372
351
At 372
352
CBD Article 27(1)
353
CBD Article 27 (2)
354
CBD Article 27 (3)
355
CBD Article 27 (4); CBD Annex Part 2 Conciliation Article 1.
356
Jose Hong “The impacts of haze on Southeast Asia’s wildlife” Mongabay (19 November 2015),
<https://news.mongabay.com/2015/11/haze-killing-the-mood-for-southeast-asias-wildlife/>; Natalia Huang “Maybe
monkey too need N95 masks” The Straits Times (3 October 2015) <https://www.straitstimes.com/opinion/maybemonkeys-too-need-n95-masks>
350

153

adverse effects on biological diversity. Forest fires caused by human activities related to land
clearing could be classified as violating this obligation. Although, it should also be acknowledged
that providing evidence on the connection of the haze pollution and the adverse impact perceived
by biodiversity on this case would be very difficult. In addition, establishing that Indonesia had
not conducted an appropriate EIA in respect of their forest-related activities which has adversely
affected biodiversity in another problem. In the Nicaragua v. Costa Rica357 case relating to the
construction of the road along the San Juan River for example, Nicaragua argued that Costa Rica
was required to carry out an environmental impact assessment under Article 14 of the CBD.
However, Costa Rica claimed that it had such procedure in place, but asserted that the construction
project was not likely to have an adverse impact on biodiversity. In that case, the ICJ agreed with
Costa Rica and decided that Costa Rica did not violate Article 14 of the CBD. Despite the ICJ
decision in this particular case, it nonetheless demonstrates that EIA disputes under the CBD can
be referred to the ICJ. This research argue that forest fires would considered to be a more relevant
project compare to road construction when it comes to its likelihood in adversely impact biological
diversity.

4.3.6 Conclusion
The implementation of several obligations in the CBD indirectly impacts on the prevention of
forest fires and transboundary haze pollution in Indonesia. Although the CBD does not entail many
detailed binding obligations on parties, it provides a framework and operates as a starting point for
national and regional instruments to protect biodiversity, which in some cases are transformed into
binding measures.358 Therefore, the importance of the National Biodiversity Strategy and Action
Plan (NBSAP) such as IBSAP in Indonesia, cannot be understated in supporting national efforts
to prevent forest fires, as it provides detailed procedures relating to forest conservation. To date,
the implementation of IBSAP may be constrained by its non-binding nature and its effectiveness
is very dependent on its transformation into national law, in which penalties for non-compliance
may be applied. In regards to in-situ conservation, the involvement of the local community is a
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necessity. It could improve the knowledge of the management of conservation to develop and
perform an adequate action to protect the area. The participation of the local community will
increase the awareness of those communities to protect forest biodiversity, eliminate threats, and
ensure transparency between them and management, thereby benefiting the conservation area.

The implementation of CEPA at the national level has become a platform for Indonesia to increase
awareness and knowledge regarding environmental issues, including threats to biodiversity.
However, it is argued that the implementation of CEPA is more focused on expanding the networks
of schools and platforms, rather than the quality of knowledge gained by students altering their
views on the environment. Thus, the outcome of CEPA is perceived to be insufficient.
Furthermore, the EIA process is arguably one of the most relevant obligations under the CBD for
Indonesia to prevent forest fires and mitigate transboundary haze pollution. It is a precautionary
measure and a guideline for projects to operate without adversely affecting the environment and
ecosystems. AMDAL, as an EIA process in Indonesia, has not performed adequately owing to a
variety of reasons, which are reflected in the number of forest fires cases associated company
operating without an AMDAL permit.359

Overall, the CBD, through its obligations and COP decisions, has provided a platform for
Indonesia to take action on preventing forest fires and transboundary haze pollution. Decisions
concerning forest biodiversity and its forest-related programmes, and the adoption of the Aichi
Biodiversity Targets should facilitate Indonesia in their efforts to prevent forest fires. These COP
decisions provide a platform from which Indonesia can be forced to take action, as Indonesia
agreed to ratify the Convention. However, the lack of an enforcement mechanism has led to
ineffective implementation. Consequently, Indonesia may choose to act based only on its national
interest, which may not match the primary objective of the Agreement.360 Nevertheless, by
ratifying the CBD, Indonesia has shown its intention to make an effort to comply with its
commitments and COP decisions. Although insufficient, the commitments of the CBD are still
useful with respect to minimizing forest fires and haze pollution in Indonesia.
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4.4 The 1971 Ramsar Convention on Wetlands
The Ramsar Convention on Wetlands is a critical international environmental agreement in
relation to the occurrence of forest fires in Indonesia. In Indonesia, forest fires frequently burn
large areas of peatland, which is classified as a wetland. According to Article 1 of the Ramsar
Convention, wetlands areas are:361
…areas of marsh, fen, peatland or water, whether natural or artificial, permanent or
temporary, with water that is static or flowing, fresh, brackish or salt, including areas of
marine water depth of which at low tide does not exceed six meters.

In fact, peatlands, along with mangroves and coral reefs, are among the most vulnerable and
threatened wetland ecosystems, which conservation and wise use must be prioritised.362 In the
2015 Indonesian forest fires, 33 % of the 2.6 million hectares burned between June and October
occurred in peatlands, totaling 53 % for the year.363 It resulted in a severe transboundary haze
pollution covering parts of Indonesia and the Southeast Asian region.364 The continued occurrence
of forest and peatland fires in this region undermines the Ramsar Convention's goal, which is
contingent on the national implementation and compliance of parties, including ASEAN member
states. As such, this section will examine Ramsar Convention obligations that may have an indirect
effect on forest and peatland fire prevention.

It is widely known that wetlands are one of the most important ecosystems on earth. They are listed
among the world's most productive environments and are known for their value for fish and
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wildlife protection. They play a vital role in human survival.365 Wetlands provide many benefits,
including freshwater supply, food, biodiversity, flood control, and climate change mitigation. Also,
wetlands are a downstream receiver of water and waste from human and natural sources. 366 For
these reasons, wetlands have a significant role in forming a landscape, as they provide a unique
habitat for a wide variety of flora and fauna.367 For many years, people have lived in harmony with
wetlands and have benefited from them. However, in recent years, people have drained wetlands
for their own benefit which leads to various kind of disaster, including peatland fires.

Prior to the mid-1970s, drainage and destruction of wetlands were considered acceptable practices.
In fact, peatland drainage was encouraged by specific government policies, where peatland was
replaced by agriculture or by commercial and residential development areas.368 This practice also
conducted by ASEAN member states, including Indonesia. Indonesia has a total of 29.82 million
hectares of wetland areas spread across their five main islands, with 1,372,976 hectares listed in
seven Ramsar Sites.369 It stores a significant amount of carbon (28 tonnes of carbon per hectare),
particularly in peatlands.370 However, owing to the fact that the majority of peatland areas are
largely uninhabited, in Indonesia, these areas have been a target for land conversion by plantation
companies for many years,.371 In addition to that, irresponsible activities in the vicinity of peatland
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areas has also increased and may have far-reaching consequences. This situation may result in
peatland fires causing an immense amount of CO2e, such as the 1997 Indonesia peat megafire that
released between 0.81 and 2.57 Gton of CO2e,372 and the 2019 peat fire that released at least 708
million tons, which is twice the amount emitted by the higher-profile fires in the Amazon forest in
Brazil.373

Fires in peatland areas are difficult to extinguish. Peat fires last longer because they burn carbon
that has been deposited over thousands of years and cannot be replaced by regrowth.374 As a result,
many studies have demonstrated a declining number of wetland areas, increasing the urgency of
taking action to prevent further wetland loss and degradation. Recognizing this decline, the
international community agreed to adopt the Convention on Wetlands of International Importance
Especially as Waterfowl Habitat (Ramsar Convention). The signing of the Ramsar Convention
signaled a global commitment to maintaining the ecological character of all wetlands.375
The Ramsar Convention, adopted in 1971 in the city of Ramsar, was one of “the first modern
global intergovernmental treaties on the conservation and sustainable use of natural resources…,
[with] provisions [that] are relatively straightforward and general.”376 This Convention entered
into force in 1975 and, as of June 2019, the number of contracting parties to the Ramsar
Convention is 171,377 including seven ASEAN member states, including Indonesia,378 Malaysia,
Lao DPR, Vietnam, Cambodia, Philippines and Thailand. Under this Convention, there are more
372
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than 2,060 wetlands classified as Ramsar Sites, covering an area of 197 million hectares. 379
Considering the magnitude of the need for international and regional cooperation, the Ramsar
Secretariat has entered into cooperative arrangements with various parties, both international380
and regional.381

4.4.1 Obligations Under the Ramsar Convention Which May Indirectly Impact Forest
Fires and Transboundary Haze Pollution in Southeast Asia
4.4.1.1 Designation for the Ramsar List of Wetlands of International Importance
There are a number of key obligations under the Ramsar Convention which are directly relevant
in the context of peatland fires in Indonesia. One of the most important obligations is the
responsibility of Parties to designate suitable wetlands within their territory for inclusion in a List
of Wetlands of International Importance (the List).382 This obligation would help parties, including
Indonesia to eradicate irresponsible activities occurring in peatland areas designated as Ramsar
List Sites. Under the convention, Indonesia has an obligation to formulate and execute a plan to
promote the conservation and protection of such wetland sites.383

To be included in the List, however, a wetland must be internationally significant in terms of
ecology, botany, zoology, limnology or hydrology.384 Thus, to assist parties in terms of application
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to designate a wetland area, nine criteria was set under the Convention.385 In this sense, a wetland
can be included in the List as long as it satisfy at least one of these criteria: “it contains a …rare or
unique example of a natural… wetlands type found within the appropriate biogeographic region.”
It is also considered internationally important if it “supports vulnerable endangered or critically
endangered species…,” “…supports populations of plant or animal species [essential] for
maintaining the biodiversity in that particular… region,” “…supports plants or animal species at a
critical stage in their life cycles…,” “…regularly supports 20,000 or more waterbirds,”
“…regularly supports 1% of the individuals in a population of one species or subspecies of
waterbirds,” “…supports a significant proportion of indigenous fish subspecies…,” “…if it is an
[essential] …source of food for fishes…,” and “…if it regularly supports 1% of the individuals in
a population of one species or subspecies of wetland-dependent non-avian animal species.”386

Based on these criteria, to date, there are 2,388 Ramsar sites around the world, consisting of
253,870,023 hectares wetland areas. However, currently, there are only 7 Ramsar sites in
Indonesia, consisting of 1,372,976 hectares of wetland areas,387 mostly peatlands.388 This figure is
low, given that Indonesia has a total peatland area of 14.9 million hectares and is one of the states
where peat fires frequently occur. Conflicts of interest between stakeholders in wetland areas and
the continuing peatland fires are two major impediments to Indonesia’s implementation of the
Convention, particularly the efforts to designate additional Ramsar sites.389 Additionally, the
conversion of wetlands to plantations has exacerbated this problem. Thus, while the obligation to
designate Ramsar Sites may have an indirect effect on efforts to prevent peatland and forest fires
in Indonesia and Southeast Asia, its implementation is challenging.

4.4.1.2 The Wise Use of Wetlands Concept
Another key obligation under the Ramsar Convention is the requirement for parties to implement,
as far as possible, the wise use of wetlands in their territory.390 This principle serves as the
385
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fundamental basis for the convention’s efforts to stop and reverse the global loss and degradation
of wetlands.391 The “wise use” of wetlands is defined by the Convention as “the maintenance of
[wetlands’] ecological character, achieved through the implementation of ecosystem approaches,
within the context of sustainable development.392 To implement this obligation, state parties agreed
to the adoption of national plans, policies and legislation, management actions and public
education. Indeed, a national policy on wetlands is one tool to assist the wise use concept.
Additionally, to guide the implementation of both the wise use concept and the national wetland
policy, parties adopted the Guidelines for the implementation of the wise use of wetlands and the
Guidelines for developing and implementing national wetland policies. The former includes a
specific section on global strategies on peatlands. However, it is deficient in terms of action to
prevent peatland fires, which are a major concern in Indonesian peatlands.393 Therefore, it is
arguably insufficient to guide Indonesia to perform the wise use of wetlands, as it does not address
the primary threat to Indonesian wetlands. Consequently, peatland forest fires, encroachment, and
development of palm oil estates on peatland areas are still occurring and are still the main threats
to peatland areas in Indonesia.394

Nevertheless, to comply with its obligations to adopt national wetland policies, Indonesia enacted
Government Regulation Number 71 the Year 2014 concerning the protection and management of
the peat ecosystem, consisting of several prohibitions including land clearings in peat ecosystems,
peatland drainage, peatland burning and other activities which may destruct the peat ecosystems.395
This Government Regulation was then amended by the Government Regulation on Peatland
Management No. 57/2016. In addition, to restore peatland areas, Indonesia, as the country that
holds the second-largest tropical peatlands in the world (22.5 million hectares), holding 28.1 Gt of
carbon, has also issued the peatland-specific regulation, that is, the Ministry of Environment and
Forestry Regulation No. 16/2017. This regulation affirms the goal of restoration of peatlands and
defines restoration as the return the nature and functions of peatland ecosystems through natural
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succession, hydrology restoration, vegetation rehabilitation, or other appropriate methods.
However, for these ambitious plans to succeed, it is essential to create an internally consistent
shared vision for peatland restoration among populations with diverse values. One of the
significant barriers to creating a shared vision is the lack of a clear definition of peatland
restoration.396

4.4.1.3 Create Nature Reserves
Furthermore, the Ramsar Convention encourages parties to create nature reserves on wetlands
whether or not they included on the List.397 This provision is a more significant obligation in
practical terms, because, by making an effort to apply this provision, Parties can automatically
expand the protected peatland areas, and at the same time, limit the availability of land for
agricultural expansion. Indonesia has undertaken several initiatives primarily directed at peatland
restoration, such as the Central Kalimantan Peatland Project, which aims to mitigate and reverse
degradations of the peatland forests of Central Kalimantan, Indonesia, where illegal logging,
peatland drainage and peatland fire have been major issues in recent decades. In addition,
Indonesia has participated in the Global Peatland Initiative, of which Ramsar is one of the founding
partners.

In 2018, Indonesia and the Republic of Congo signed the Brazzaville Declaration, which is the
first-ever agreement on the protection and management of peatlands between an African and an
Asian Country.398 This research acknowledges that this initiative has no direct relation to the
Ramsar Convention. In this declaration, however, both parties reaffirmed their commitments to
continue to combat climate change and to prioritize inclusive and sustainable development in order
to comply with the various international agreements, including the Ramsar Convention.399
Arguably, the commitments under this declaration promote the sustainable management and
protection of peatlands, in both countries, particularly those that are included in the Ramsar List
of Wetlands of International Importance, thereby assisting
396
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implementation. Furthermore, this Agreement encourages the parties to develop sound
management of peatlands and to cooperate in promoting best practices in sustainable peatland
management. The implementation of this Agreement may reduce deforestation and peatland
destruction, suppressing the number of peatland and forest fires in both countries.

4.4.1.4 Cooperation
The Ramsar Convention promotes international cooperation by requiring the parties to “consult
with each other on the implementation of the obligations of the Convention...”400 It also encourages
parties to “…coordinate and support present and future regulation concerning the conservation of
wetlands and their flora and fauna.”401 International cooperation enables states to gain a better
understanding of one another's wetland policies, to gain a better understanding of the obligations
contained within a wetland policy that have a high risk of being violated, and to gain a better
understanding of the various impacts of peatland destruction. By understanding the impacts of
peatlands destruction, states can put pressure on the private sector, through regulation and policy,
to prevent irresponsible activities in the vicinity of peatlands areas. In addition, it can promote
efficiency as cooperation with neighbouring states may lead to the development of a faster solution
to prevent or overcome the impacts of peatland fires. International cooperation may bring a
positive impact on the implementation of national policies concerning peatlands.

Indeed, the burning of peatland areas is widely known to frustrate the Ramsar Convention from
achieving its objectives. Therefore, regional and national regulation, as well as relevant initiatives
adopted by a regional organization, including ASEAN, must support the implementation of the
Convention. Under ASEAN, wetlands are regulated through the 1985 Agreement on Conservation
of Nature and Natural Resources.402 Although this Agreement does not explicitly adopt measures
on wetlands conservation, it encourages parties to conserve natural, terrestrial, freshwater, and
coastal or marine habitats,403 which can arguably include wetlands as defined by the Ramsar
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Convention.404 This Agreement requires parties to endeavour to control the clearance of vegetation
and prevent bush and forest fires, indicating the critical connection between forest and peatland in
this region. It also reflects the adverse impacts that forest fires can lead to in wetlands ecosystems.

Furthermore, the establishment of the ASEAN Peatland Management Initiatives (APMI) and its
Strategy (APMS) reflects the intention of ASEAN member states to manage and resolve peatland
issues through collective action and regional cooperation.405 It identified a number of peatland
areas within the ASEAN countries to be the potential pilot project sites, including those listed as a
Ramsar Site.

4.4.2 Nature of the Obligations
The Ramsar Convention is a legally binding international environmental agreement. Numerous
provisions of the Ramsar Convention are phrased in a mandatory manner, indicating that the
obligations are legally binding upon states parties. However, as is the case with the majority of
MEAs, the Convention contains several words that weaken this mandatory nature. The use of terms
such as "to promote," "to encourage," "to endeavor to," or "as far as possible" contain ambiguous
meanings that may complicate implementation.406 Nonetheless, given the Convention's global
scope, the use of ambiguous and flexible language may have been necessary. This could result in
a successful negotiation during the Convention's drafting process. In this regard, the COP's role is
critical in providing a detailed description of each Convention obligation and how to implement
them.

4.4.3 Time Limits
Furthermore, Article 11.1 states that the Convention shall continue in force for an indefinite period,
and the Convention does not set a time limitation for contracting parties to achieve their goals in
accordance with obligations stipulated in the articles of the convention. It seems that the

Ramsar Convention Article 1, “wetlands: areas of marsh, fen, peatland or water, whether natural or artificial,
permanent or temporary, with water that is static or flowing, fresh, brackish or salt, including areas of marine water
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405
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406
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Convention allows each country to determine the time limit for achieving targets within their
domestic regulation.

4.4.4 Compliance
Managing wetlands globally is one of the most challenging projects which requires the
participation of as many states as possible. Hence, the adoption of the Ramsar Convention in 1971,
signified the eagerness of states to make a collaborative effort to manage peatlands sustainably as
well as to prevent or eliminate any threats to wetlands, including forest and peatland fires.
However, although the Ramsar Convention entered into force for Indonesia on 8 August 1992,
some of the worst cases of forests and peatlands fires in Indonesia occurred after ratification, in
1997, 2005, 2015 and 2019, which indicates a lack of successful implementation at the national
level under the Ramsar Convention. Therefore, the existence of a mechanism to pull states towards
compliance under the Ramsar Convention is necessary to reduce the high risk of Parties potentially
breaching the Convention, deliberately or inadvertently, after its entry into force.407

4.4.4.1 Non-Compliance Procedure of the Ramsar Convention
The non-compliance mechanism (NCP) under the Ramsar Convention is quite distinct from the
NCP of other international environmental treaties. It is established by the COP resolutions and
decisions and is strictly limited in scope. The Ramsar NCP is developed only to assist parties to
comply with a specific obligation of the convention.408 One component of the procedure is called
the Ramsar Advisory Mission and was established under the COP to primarily examine the status
of sites listed in the List of Wetlands of International Importance, in particular, whether these sites
are undergoing ecological change,409 and the action or inaction taken by states in relation to those
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sites.410 The Ramsar Advisory Mission411 has the authority to inspect a listed wetlands site
undergoing ecological change, and to provide technical guidance in the form of general or specific
recommendations to contracting parties.412 Parties then have the obligation to inform the
Secretariat about these ecological changes that occur in their sites, as a result of technological
development, pollution, or other human interference, including peat fires.413 The Secretariat could
attempt to pressure states to comply with obligations of Ramsar through financial and technical
assistance, as well as sanction, which consists of removing the site from the Ramsar List with the
agreement of the party where the site lie.414 A wetland site experiencing ecological changes will
first be listed in the Montreux Record,415 and at the request of the party be given a special attention
by the Ramsar Advisory Missions, which will assist states in addressing threats to the site. 416 In
addition, under the NCP of the Ramsar Convention, NGOs or other interested bodies can draw the
attention of the Secretariat on non-compliance under the convention. However, the issue in
Indonesia is that the List currently includes only seven Indonesian sites. Moreover, the majority
of peat fires occur in peatlands not included on the List. This limits the effective application of the
NCP to Indonesia in respect of peatland destruction and peat fires. Thus, this NCP is less beneficial
to Indonesia in practice.

4.4.5 Monitoring
Monitoring is also one of the key features when it comes to the Ramsar Convention to ensure
compliance and implementation by contracting parties. The COP, which was established under
Article 6.1 of the Convention, has a primary task to promote the implementation of the Convention
At 235; Ornella Ferrajolo, “State Obligations and Non-Compliance in the Ramsar System” (2011) Journal of
International Wildlife Law & Policy, Vol. 14, at 251.
411
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can add value to existing knowledge on how to address the described challenges.
412
Davies Peter G. G., above n 395, at 95.
413
Ramsar Convention, Article 3(2)
414
Scott K, above n 394 at 235.
415
Ramsar Information Paper No. 6 “The Montreux Record and the Ramsar Advisory Missions”, <
https://www.ramsar.org/sites/default/files/documents/library/info2007-06-e.pdf>
416
Ramsar “Change in Ecological Character”, < https://www.ramsar.org/sites-countries/change-in-ecologicalcharacter>
410

166

by having a meeting every three years. In performing their duties, the COP has the authority to
request relevant international bodies to prepare reports on matters which are affecting their
wetlands. In addition, the COP may adopt other recommendations or resolutions to promote the
functioning of the Convention. Furthermore, the Bureau (the Ramsar Secretariat),417 established
under Article 8 of the Convention, has an obligation to assist the COP in organizing the conference.
In its obligation to maintain the List, the Convention requires the Parties to notify the Secretariat
of any changes occurring on the wetlands included in the List, including changes resulting from
human interference. These changes will include deforestation and forest fires occurrence near the
wetland area. The Secretariat will then pass this information to all Parties to discussed in the next
COP meeting.
Article 8.2 of the Convention requires the Ramsar Secretariat to report to each COP on “changes
in the ecological character of… [Ramsar Sites]....”418 However, in practice, the execution has not
been consistent.419 In addition, the fact that the Secretariat can only rely on information provided
by states regarding changes to wetlands, without the ability to obtain that information directly from
the states, renders this reporting mechanism ineffective. Davidson stated that “given the
fundamental importance of monitoring and maintaining the ecological character of Ramsar Sites,
this [inconsistency] represents a serious and widespread failure in the implementation of the
Convention by many of its Contracting Parties.”420 “Consequently, …reporting does not… provide
an adequate assessment of the status of the ecological character of Ramsar Sites worldwide.”421

4.4.6 Dispute Resolution
The main characteristics of environmental governance at the international level are the
establishment and operation of institutions assigned to resolve disputes, stipulation, and
development of normative, technical, and standard to support the implementation of mutually
agreed provisions.422 Nevertheless, the Ramsar Convention does not explicitly adopt any dispute
417
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resolution mechanism in the body of the Convention. In the Convention, the difficulty in
developing the mechanism is partly due to the provisions itself. For example, the provisions in
Article 2.3: “The inclusion of a wetland in the List does not prejudice the exclusive sovereign
rights of the Contracting Party in whose territory the wetland is situated,” and Article 3.2: “Where
a Contracting Party in its urgent national interest, deletes or restricts the boundaries of a wetland
included in the List, it should as far as possible compensate for any loss of wetland resources, and
in particular it should create additional nature reserves for waterfowl and the protection, either in
the same area or elsewhere, of an adequate portion of the original habitat.”423 In this sense, each
country retains complete control over its wetland areas and has the freedom to do whatever it
pleases based on its own national interests, including the methods of exploiting the wetlands.
Additionally, parties are given complete authority to remove Ramsar sites from the List or to
restrict the number locations included on the List.

4.4.7 Conclusion
The Ramsar Convention on Wetland is an international treaty which focuses on the protection of
wetlands, including peatlands. Peatlands are classified as wetlands under this Convention and are
considered among the most vulnerable and threatened wetlands ecosystem. Hence, the
implementation of key obligations of the Ramsar Convention would benefit states in protecting
peatland areas, including from forest fires that may cause transboundary haze pollution. In
Indonesia, fires are occurring not only in forest areas, but also in a sizable portion of peatlands,
which are widely recognized as being prone to fire.424 Fires in peatland areas are extremely difficult
to extinguish and burn for an extended period of time, as they consume carbon that has
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accumulated over thousands of years.425 In addition, haze pollution resulting from these peatland
fires has adversely affect neighbouring countries, particularly Malaysia and Singapore.

There are several key obligations under the Ramsar Convention that arguably may have an indirect
impact on the prevention of forest fires and transboundary haze pollution in Indonesia and
Southeast Asia. First is the obligation for states to designate a suitable wetland within their territory
for inclusion in a List of Wetlands of International Importance. Thus, parties are under the
obligation to protect this site from any threats, including forest fires, that will affect its
internationally importance elements. However, there are only 7 Ramsar sites in Indonesia
(1,372,976 hectares) out of the total of 14,9 million peatland areas in Indonesia. Converting
peatlands into a Ramsar Site in Indonesia is hampered by continuing forest fires and peatland
conversion to plantation sites. Hence, it is argued that this obligation would only have minimal
impact in indirectly prevent forest and peatland fires in the country.

The second important obligation is for states to implement the wise use of wetlands in their
territory. In this sense, states parties, including Indonesia, are required to take maximum efforts in
utilising their peatlands, including through adopting national plans, policies, management actions
and public education. This would assist actors to apply the wise use concept in their peatlandrelated activities. Parties have adopted guidelines for implementing the wise use concept with a
specific section on strategies on peatlands. However, these guidelines lack the provisions related
to the prevention of peatland fires, and thus are insufficient to indirectly prevent peatland fires in
Indonesia.

The next obligation that may have an impact in preventing forest fires in Indonesia is the obligation
for states to create nature reserves in wetland areas whether or not they included on the Ramsar
List. In practice, the converting various peatlands into a nature reserve would limit activities within
and near the peatland areas. In this sense, it indirectly prevents threats to peatlands, including the
possibility of peatland fires. In addition, parties are required to cooperate with each other on the
implementation of the obligations of the Ramsar Convention. Cooperation would be useful for
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states in preventing threats to their wetland areas, as countries enable to exchange important
information on how to address such threats, which will be useful to develop a faster solution on
this issue.

4.5 Convention and Cooperation Regarding Migratory Species
This section will evaluate the 1979 Convention on Migratory Species (CMS)

426

and other

cooperative arrangements concerning the conservation of migratory species, which contribute to
the prevention of forest fires, peatland fires and transboundary haze pollution or limit activities
which may potentially cause forest fires. This section will briefly discuss the importance of the
Convention as the global convention for migratory species, which has paved the way for the
adoption of various agreements and other cooperative arrangements focusing on specific migratory
species. Furthermore, this section will also discuss the East Asian Australasian Flyway Partnership
(EAAFP) as one of the cooperative arrangements on specific migratory species, supported by the
CMS, and the impact it may have on the prevention of forest fires and transboundary haze pollution
in Indonesia.

4.5.1

Convention on the Conservation of Migratory Species of wild animals (CMS)

Forest fires and transboundary haze pollution in Southeast Asia have significant impacts on
migratory species, particularly migratory bird species.427 However, despite the importance of
migratory species,428 the CMS is “…the only global convention specializing in the conservation
of migratory species, habitats and migration routes.”429 There are other multilateral and bilateral
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international agreements addressing the conservation of migratory species, but they focus only on
a specific type of migratory species.430 The CMS provides a global platform for the conservation
and sustainable use of migratory species and their habitats generally, while also acting as a
framework for a number of legally binding agreements431 and less formal agreements such as
memorandum of understandings.432 The CMS was adopted in 1979 and entered into forced on 1
November 1983.

The CMS adopted a number of key obligations that may have an indirect impact on the prevention
of forest fires and transboundary haze pollution in Southeast Asia, such as the obligation, for each
Party classified as a Range State,433 to conserve habitats, prevent or remove the adverse effects of
activities impeding the migration of species, and, to the extent feasible and appropriate, to prevent,
reduce or control factors that are endangering migratory species.434 In this sense, it is argued that
parties are obliged to consider forest fires and transboundary haze pollution as a speciesthreatening factor. However, this Convention is low in participation compared to agreements and
MOU’s under the Convention.435 Out of the ten ASEAN member states, only the Philippines is a
party to the CMS, while Indonesia, Malaysia, Vietnam, Lao DPR, Singapore, Brunei, Myanmar,
Thailand, and Vietnam are not.436 Therefore, although the CMS may have obligations that limit
fire-based activities, it is not generally applicable in the Southeast Asian region. Nevertheless, the

430

See Convention for the Protection and Conservation of Sea Turtle,1996, 2164 U.N.T.S,; Convention on the
Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean, 2000,
I.L.M. 278,; Elizabeth A. Baldwin, “Twenty-Fife Years Under the Convention on Migratory Species: Migration
Conservation Lessons From Europe”, Environmental Law, Vol. 41, No. 2, at 538 .
431
CMS Article IV and Article V; For Examples: Agreement on the Conservation of Albatrosses and Petrels (ACAP);
Agreement on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and Contiguous Atlantic Area
(ACCOBAMS); Agreement on the Conservation of African-Eurasian Migratory Waterbirds (AEWA); Agreement on
the Conservation of Small Cetaceans of the Baltic, North East Atlantic, Irish and North Seas (ASCOBANS);
Agreement on the Conservation of Populations of European Bats (EUROBATS); Agreement on the Conservation of
Gorillas and their Habitats (Gorilla Agreement); and Agreement on the Conservation of Seals in the Wadden Sea
(Wadden Sea Seals).
432
The Convention on Migratory Species and the collection of agreement and memoranda of understanding that have
been concluded under it called the CMS Family. https://www.migratoryspecies.org/ CMS Family Portal.
433
Range means all the areas of land or water that a migratory species inhabits, stays in temporarily, crosses or
overflies at any time on its normal migration route. CMS Article I. 1. f)
434
CMS Article III.
435
Elizabeth A. Baldwin, “Twenty-Fife Years Under the Convention on Migratory Species: Migration Conservation
Lessons from Europe” (2011) Environmental Law, Vol. 41, No. 2, at 561.
436
Convention on the Conservation of Migratory Species of Wild Animals, (Parties and Range States), 1 November
2019 <https://www.cms.int/en/legalinstrument/cms.>; Ding Li Yong et al “Challenges and opportunities for
transboundary conservation of migratory birds in the East Asian-Australasian Flyway”, (2018), Conservation Biology,
Vol. 32, at 740.

171

CMS is cooperating with several external international agreements and organizations associated
with the Convention, including Central Asian Flyway, Central Asian Mammals Initiative and the
East Asian Australasian Flyway Partnership (EAAFP).437 The latter, which is going to be discussed
in the next section, focuses on the protection of sites of migratory birds species while maintaining
the function of the Flyway.438

4.5.2

East Asian Australasian Flyway Partnership (EAAFP)

Migratory birds rely heavily on the conditions of forests or wetlands to rest and feed during their
long migration.439 Recognizing this, at the 2002 World Summit on Sustainable Development
(WSSD), the Government of Japan, Australia and Wetlands International agreed to set up an
informal and non-binding initiative, the East Asian-Australasian Flyway Partnership (EAAFP), as
a Type II initiative to address the issue of migratory waterbirds on the East Asian Australasian
Flyway (EAAF) route.440 This Partnership was then officially launched in Bogor, Indonesia in
November 2006, along with the adoption of the Partnership Document, initially endorsed by
Australia, Indonesia, Japan, Myanmar, the Philippines, Republic of Korea, Russia, Singapore,
United States, the Ramsar Convention, the CMS, the Australasian Wader Studies Group, the
International Crane Foundation, Wetlands International and the WWF, consisting of a number of
obligations.441 To date, 36 partners have become members by submitting a written endorsement to
support the objectives and actions of the Partnership, including Indonesia, seven ASEAN member
states and the ASEAN Centre for Biodiversity.442 Despite its soft status, this Partnership indirectly
437
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addresses forest fires and transboundary haze pollution issues in Indonesia and Southeast Asia to
support the conservation of migratory birds and their habitats.

4.5.2.1 The Flyway
A “flyway” refers to a geographical region which an entire range of a migratory bird species
“…move on an annual basis from breeding grounds to non-breeding areas, including intermediate
resting and feeding places as well as the area within which birds migrate.”443 The East AsianAustralasian Flyway (EAAF) stretches from Russia to New Zealand, and Indonesia is located at
the centre of the EAAF route.444 The Indonesian rainforest and wetlands are considered to be a
strategic transit zone and perfect spots for many migratory birds to rest and feed during their long
migration.445 However, the continuing issues of deforestation and forest fires in the region have
driven the number of migratory birds in transit into decline.446 The EAAF route has the most
significant number of waterbird species identified as ‘threatened’ and ‘globally threatened’ with
95% of the entire population of migratory birds in the EAAF listed as critically endangered,
including the Spoon-billed Sandpiper, the Chinese Crested Tern and the Nordmann’s
Greenshank.447 In addition, it is home to over 50 million migratory birds of more than 250 different
species, including 28 threatened species.448 It is argued that the continued occurrence of forest fires
and haze pollution affecting the function of the Flyway may cause fatalities for bird species flying
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along this route.449 Conversely, the establishment of initiatives related to forests and peatlands
preservation to reduce forest fires could benefit the Flyway in maintaining migratory birds
population, as these species are highly dependent on the quality of their migratory habitats,
including Indonesian forests.450

Figure 4: nine major migratory flyways of waterbirds
Source: https://www.eaaflyway.net/the-flyway/

4.5.2.2 Legal Status and Objectives of the EAAFP
The Partnership is informal and voluntary, and the language in the Partnership Documents
indicates that the obligations are not binding.451 The Partnership’s overall objective is to increase
recognition and promote conservation of migratory waterbirds and their habitats within the EAAF
route, including forests and wetlands area in Indonesia,452 to prevent declining populations of

449

George W Cox Bird Migration and Global Change (Island Press, Washington, Covelo, London, 2010) at 52:
“…Agricultural and urban developments have transformed about 29 percent of the earth’s natural ecosystems,
particularly grasslands, savannas, and forest and for the period of 1990-1997 in the tropics, forest area is declining by
an estimated 580,000 square km (5.2%) per decade…”
450
George W Cox Bird Migration and Global Change (Island Press, Washington, Covelo, London, 2010) at 56
451
EAAFP Documents, Version 15, at 4, paragraph 1; Mitsuhiko A. Takahashi “Migratory Birds Treaties’ Isues and
Potentials: Are They Valuable Tools or Just Curious In The Box?” (2012), Environmental Law, Vol 609, at 614.
452
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australasian
Flyway), EAAFP, paragraph 2; Robert Leo Smith and T. M. Ecology and Field Biology (Addison Wesley Longman,
San Francisco, 2001) at 778; Fred S Guthery and Bronson K. Strickland Exploration and Critique of Habitat and
Habitat Quality in Michael L. Morrison and Heather A. Mathewson (ed) Wildlife Habitat Conservation: concept,
challenge, and solutions (Johns Hopkins University Press, Baltimore, 2015) at 10; Oxford online dictionary - Habitat:
“an area or a place where plants or animals grow or lives which provide resources (e.g., food) and conditions that
permit the existence of an organism in the area”; Petrus Riski “The migration of birds of prey and the sustainability
of Indonesian Forest”, (8 November 2015), <www.mongabay.co.id> .
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migratory birds and destruction of their habitats. The Partners have agreed several targets, some
of which may indirectly contribute to the prevention of forest fires and transboundary haze
pollution issue, particularly in Indonesia. These targets include: the obligation to “develop a
Flyway Site Network…”: to “enhance communication, education and public awareness of the
value of migratory waterbirds and their habitats”: and to “enhance flyway research and monitoring
activities...”453 The implementation of these obligations is guided by the adoption of strategic
plans, which were created to build on and progress the objectives of the Partnership with significant
outcomes being achieved in 10 years period.454

4.5.2.2.1

The Development of the Flyway Site Network

Under the EAAFP Strategic Plan 2018-2028, the Partners agreed to “developed Flyway Site
Networks (FSN)… with the ultimate goal of establishing a sufficient and efficient network of sites
with sustainable management.”455 Currently, there are 147 areas recorded as FSN sites out of a
total of 900 identified sites of international importance for migratory waterbirds within the
Flyway.456 Two of those FSN sites are located in Indonesia, the Wasur National Park and the
Sembilang National Park, out of the total of 23 sites of international importance in the country.457
The Sembilang National Park, for example, is a 202,896,32 ha forest and wetland area, home to
213 bird, 53 mammal, 142 fish, 38 crab, 13 shrimp and 18 reptilian species.458 This biodiversityrich National Park is surrounded by a vast area of rainforest and peat forest, as well as palm oil
plantation.459 In the park, illegal logging as a source of fires, has been a constant threat and, in
addition to providing habitat, peat forest plays a vital role in balancing the hydrological system of
the National Park.460
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australasian
Flyway), EAAFP, Paragraph 2, Objectives.
454
The first Implementation Strategy covering the period of 2007-2011, established under the 1st MOP; The Second
Implementation Strategy covering the period of 2012-2016, established under the 5th and 6th MOP; the third
Implementation Strategy covering the period of 2019-2028, established under the 10th Mop.
455
EAAFP/MOP10/ Decision 1 – Annex 1 “EAAFP 2019-2028 Strategic Plan, at 10.
456
EAAFP, Flyway Site Network “The Flyway Site Network refers to the network of important sites – wetlands –
used by migratory waterbirds throughout the Flyway, <https://www.eaaflyway.net/the-flyway/flyway-site-network/>;
List of EAAFlyway Network Sites (as of April 2020).
457
At 33: Table 2. Number of candidate sites for the Flyway Site Network as determined by the project, listed by
country; EAAFP Breadcrumb area network today <www.eaaflyway.net>
458
Information Sheet on EAA Flyway Network Sites (SIS) – 2017 Version, at 9
459
At 11.
460
At 12.
453
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To be listed as a Flyway Site Network, a site must meet several criteria, including the Ramsar
Convention’s criteria for internationally important migratory waterbirds sites i.e. “…supports
vulnerable, endangered, or critically endangered species…”; “…regularly supports at least 20,000
waterbirds”; “…supports 1% of the individuals in a population of one species or subspecies of
waterbirds.”461 Applying these criteria of Ramsar Convention makes sense, as 11% of migratory
land and waterbirds are classified as threatened or near-threatened, and these birds migrate and
rest in a great numbers within the same species.462 Sites also have to follow the staging criteria set
out in the Asia-Pacific Migratory Waterbird Conservation Strategy. This criteria requires a site to
“…regularly support 0.25 per cent of individuals in [migration] populations of one species or
subspecies of waterbirds,” “…regularly support 5,000 or more waterbirds at one time during
migration,” and other criteria under “…exceptional circumstances… [to]… be considered by the
Partnership on a case by case basis.”463 Any activities causing changes to the park’s characteristic
that could compromise their status as sites of international importance based on the above criteria
may result in the removal of the Park from the FSN. Hence, to avoid this, the Indonesian
government must protect the FSN as well as its surrounding forest from potentially harmful
activities, including forest burning, while promoting cooperation and the development of sound
conservation management.464 Currently, the management of Sembilang National Park is supported
by the Zoological Society of London (ZSL) and is in the process of completing a long-term
implementation plan (2020-2029) based on the Ministry of Environment and Forestry Regulation
regarding frameworks on an implementation plan for a national park.465 Indonesia should also
make every effort to prevent forest fires, particularly in the vicinity of the country’s remaining 23
sites, as it would increase their chances to be considered for inclusion in the FSN. The existence
The Convention on Wetlands “The Ramsar Sites Criteria” (1971), Group B, criterion 5 and 6; EAAFP Document,
Appendix IX-Flyway Site Network Criteria.
462
Jeff. S Kirby et al “Key conservation issues for migratory land and waterbird species on the world’s major
flyways” (2008), Bird Conservation International, Vol 18, at 49.
463
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australasian
Flyway), EAAFP, Apendix IV; Ramsar Convention on Wetlands 996 UNTS 245 (entered into force 21 December
1975); Asia-Pacific Migratory Conservation Strategy; 1st MoP of the EAAFP “Partnership for the Conservation of
Migratory Waterbirds and the Sustainable use of their Habitats in the EAAF” Bogor, Indonesia 6-9 November 2016.
464
EAAFP, Paragraph 8.
465
Regulation of the Ministy of Environment and Forestry Republic of Indonesia, Number
P.35/MENLHK/SETJEN/KUM.1/3/2016, BN No. 584, 2016; Office of Berbak and Sembilang National Park, “Draft
RPJP TN Sembilang” (12 Februari 2020), <www.ksdae.menlhk.go.id>
461
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of FSN sites and commitments to maintain their characteristics may pressure the Indonesian
government into controlling and managing the area surrounding the Site, particularly in respect of
the illegal activities that take place close to the National Park.466

However, despite the crucial role of the FSN on the survival of migratory waterbirds and their
habitats, and their indirect role in preventing forest fires near the area, the number of FSN sites
established is low, particularly in Indonesia. As a consequence, there are numerous sites that serve
as transit points for migratory birds but which are not properly monitored or maintained, resulting
in forest destruction and forest fires that results in bird mortalities. Therefore, the Indonesian
government should make an effort to include more sites as FSN. Indonesia has sites that have the
potential to be included as a site of international importance for waterbird species and, under
exceptional circumstances of the Partnership Document, could be considered for inclusion in the
FSN.467 Currently, the Indonesian government is proposing two new sites to be listed as an FSN,
i.e. Taman Wisata Teluk Kupang and Bagan Percut, neither of which has been approved.468
Indonesian forest and wetlands are known to accommodate large populations of migratory birds,
which include those classified as endangered and critically endangered. They visit the archipelago
every year and most of these migratory birds transit an unprotected area where forest fires could
potentially occur.469 Based on 2009 estimates, 10,000 Wood Sandpipers, which breed in northern
Europe, transit the Middle Mahakam wetland in East Kalimantan, Indonesia, representing 10 per
cent of the total Wood Sandpipers population in the Flyway.470 Moreover, approximately 1,390
Wood Sandpipers were recorded, in 2012, in Pantai Trisik, Yogyakarta, Indonesia, and this

Theresia et al “Sustainability of Mangrove Ecosystem Management in Sembilang National Park, Banyuasin
Regency, South Sumatera Province” (2015) Jurnal Ilmu dan Teknologi Kelautan Tropis, Vol 7. No 2, at 703-714.
467
East Asian-Australasian Flyway Partnership “Partnership Document – Version 15” (Partnership for the
Conservation of Migratory Waterbirds and the Sustainable Use of their Habitats in the East Asian – Australasian
Flyway), EAAFP, Appendix IV C.
468
Directorate Biodiversity, Ministry of Environment and Forestry Republic of Indonesia, “9 th Meeting of Partners
East Asian-Australasian Flyway Partnership (EAAFP)”; Roger Jaensch “New tools for development of the FSN: An
integrated and updated list of candidate sites and guidance on prioritisation”, (2013), Report to the Secretariat of the
Partnership for the EAAFP, at 8.
469
Burung Indonesia “Bird connects our world” (12 May 2020), <www.burung.org>
470
Imam Taufiqurrahman, et al “Discovery of an Internationally Important Site for Wood Sandpiper Tringa Glareola
at Pantai Trisik, Yogyakarta, Java, Indonesia” (2014), Stilt, Vol. 66 at 14; Christian Gonner at al “Waterbird
Population Dynamics in the Middle Mahakam Wetlands of East Kalimantan Over 23 years” (2014), Kukila, Vol. 17,
No. 2, 20-41; Imam Taufiqurrahman, et al “Discovery of an Internationally Important Site for Wood Sandpiper Tringa
Glareola at Pantai Trisik, Yogyakarta, Java, Indonesia” (2014), Stilt, Vol. 66 at 14.
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exceeds the 1 per cent population threshold for the species in the EAAF. 471 Although listed as
Least Concern (LC) by The IUCN Red List of Threatened Species, in some European countries
such as Finland, the Wood Sandpiper is threatened by exploitation, peatland drainage and
destruction for forestry and agriculture.472 Their population is also declining in southern Sweden,
Germany and Poland.473 When migrating south, these birds may find similar or perhaps more
severe threats, in their resting and feeding locations, in Indonesia, where Wood Sandpipers are not
under the protection of the Ministry of Environment and Forestry Regulation.474 Furthermore,
recent research also found that one of the most endangered shorebirds in the world, the
Nordmann’s Greenshank, the total population of which is estimated to be in a range of 1,000 to
2,000 individuals, are spotted wintering in the coast of Sumatra, where a habitats are often
pressured by developments and human modifications.475

4.5.2.2.2

Enhancing Communication, Education and Public Awareness

Forest fires, population growth, economic development, deforestation, illegal hunting, as well as
land expansion by plantation companies are a major factors in the declining number of migratory
birds within the flyway.476 Any alteration of natural systems is considered a serious threat to the
migratory birds, and over 80 per cent of wetlands in East and Southeast Asia, particularly
Indonesia, are listed as threatened mostly by rapid developments in the plantation and agricultural
Imam Taufiqurrahman, et al “Discovery of an Internationally Important Site for Wood Sandpiper Tringa Glareola
at Pantai Trisik, Yogyakarta, Java, Indonesia” (2014), Stilt, Vol. 66 at 14.
472
del Hoyo, J., Elliott, A., and Sargatal, J. Handbook of the Birds of the World vol. 3 (Hoatzin to Auks. Lynx Edicions,
Barcelona, Spain 1996); BirdLife International 2016, Tringa glareola, The IUCN Red List of
ThreatenedSpecies 2016:e.T22693247A86689640, <http://dx.doi.org/10.2305/IUCN.UK.20163.RLTS.T22693247A
866896.en>; Wei, D.L.Z., Y.C. Aik, L.K. Chye, K. Kumar, L.A. Tiah, Y. Chong & C.W. Mun “Shorebird survey of
the Malaysian coast November 2004-April 2005” (2006) Stilt, Vol 49, at 7-18.
473
Anna Staneva and Ian Burfield European Birds of Conservation Concern: Populations, Trends and National
Responsibilities (Birdlife International, Europe and Central Asia, 2017).
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the Ministry of Environment and Forestry Republic of Indonesia, Number P.106/MENLHK/SETJEN/KUM.1/12/2018
concerning Protected Plant and Animal Species, BN 2019 No. 32, Annex.
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guttifer” Wader Study, Vol. 125(1), at 1-7; Vladimir Pronkevic et al “Results of 2019 Nordmann’s Greenshank and
Common Redshank Field Season in Russia” (2 September 2019), <www.eaaflyway.net>
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perspective” (2015), Bird Conservation International, Vol 25, at 17; Judit K. Szabo et al, “What does the future hold
for shorebirds in the East Asian-Australasian Flyway?”, Emu-Austral Ornithology, 2016, Vol 116:2, at 95; Tatsuya
Amano et al, “A framework for monitoring the status of populations: an example from wader populations in the East
Asian-Australasian Flyway”, Biological Conservation, 2010, Vol 143, at 2239; Nicholas J. Murray and Richard A.
Fuller, “Coordinated effort to maintain East Asian-Australasian Flyway”, 2012, Conservation News, Fauna & Flora
International, Vol 46, No 4, at 479.
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sectors.477 Therefore, the Partners are encouraged to foster communication and education and to
increase public knowledge on migratory waterbirds, conservation and sustainable use of sites,478
which is critical to the success of the EAAF Partnership and its contributions to forest protection.479
In response, the Partners have developed several initiatives, including the Communication,
Education, Participation and Awareness (CEPA) Working Group in 2010,480 which created the
first Communication Strategy and Action Plan in 2012, which was subsequently replaced at EEAF
Meeting of Partners (MOP) 9 with the CEPA Strategy and Action Plan 2017-2021 and again at
MOP 10 in 2018 with the CEPA Strategy and Action Plan 2019-2024.481 The CEPA Strategies
and Action Plans targeted various sectors, including Government, IGO, INGO, Corporate Sectors,
Educational Institution, EAAFP Working Group, Media, and Citizens.482

Activities under the CEPA Strategy and Action Plan can indirectly support Indonesian government
efforts to prevent forest fires and mitigate the impact of haze pollution through several activities
including: promoting national partnership between governments to raise awareness; ensuring
government officials are aware that their countries are partners in the EAAF and actively support
the implementation of the EAAFP; ensuring school teachers know about migratory waterbirds and
the EAAF; promoting waterbirds and the EAAFP through the media; ensuring that citizens,
particularly those living near the Flyway Network, have a deeper understanding of the Flyway,
migratory birds and their habitat.483 In response, the Ministry of Environment and Forestry
Republic of Indonesia, supported by the Ramsar Regional Centre for East Asia and the EAAFP,
organized an Indonesian National Training Workshop for Flyway and Ramsar site managers in
2016 to increase Flyway expertise and raise awareness of the value of migratory birds and their

BirdLife International – East Asia Australasia Flyway factsheet.
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479
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habitats.484 A national workshop on migrant bird conservation and habitat was also held in West
Java in 2018, attended by members of central and local governments, NGOs, researchers and
birdwatchers.485 At this event, Indonesia initiated a National Action Plan on Conservation of
Migratory Birds and Their Habitat.486 These workshops and training sessions raise public
awareness particularly on the threats facing the two FSN sites in Indonesia through activities and
developments in their surrounding forest and plantation companies operating in the vicinity.487 The
two FSN sites in Indonesia also benefited from the implementation of CEPA in the form of
establishing a visitors’ centre, observation spots, nature trails, information booklets and providing
facilities for school visits, and other facilities which increases public knowledge of the importance
of protecting the sites.488

4.5.2.2.3

Enhancing the Flyway Research and Monitoring Activities

Another obligation which may have an impact on the prevention of forest fires is the obligation to
develop a wide-range of collaborations in research and monitoring programmes on populations of
migratory waterbirds and their habitats in the Flyway.489 The Partners agreed to conduct an Asian
Waterbird Consensus (AWC) annually with the assistance of volunteers across Asia and
Australasia to enforce this strategy, which is also a part of the global waterbird monitoring
programme as well as the International Waterbird Consensus (IWC).490 The AWC volunteers will
visit wetland areas in their respective countries to work on a number of tasks, including obtaining
information on the number of waterbird populations in wetlands areas during non-breeding
Minseon Kim, EAAFP Program Officer, “Indonesian wetlands managers gather to share best practices and build a
national partnership”, (2016), Partnership News <https://www.eaaflyway.net/indonesian-wetland-managers-gatherto-share-best-practices-and-build-a-national-partnership/>: the workshop aims to share information, knowledge and
experience on habitat and waterbirds protection and management.
485
Ragil Satriyo G “National Workshop on Conservation of Migratory Birds and Their Habitat in Indonesia” (29
November 2018), <www.eaaflyway.net>
486
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and Their Habitat”, (2018), Wetlands International <https://indonesia.wetlands.org/news/indonesia-initiates-nationalaction-plan-conservation-migratory-birds-habitat/>
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periods, monitoring the status and condition of habitats, and encouraging and promoting the
conservation of wetlands and waterbirds among people living near the area.491 In order to support
technical and scientific monitoring programmes, the Partners agreed to set up the EAAFP Science
Unit on the 10th Meeting of Partners.492

While positive responses have been received in many countries and Indonesia, with almost 1000
sites reported, arguably, the AWC is overly focused on managing bird populations rather than
habitat conditions. The 2016 census in Indonesia, organized by the Wetland International
Indonesia Programme in collaboration with the Ministry of Forestry Indonesia’s DirectorateGeneral for Forest Protection and Nature Conservation, identified a total of 30,292 waterbird
populations of 88 species,493 78 sites in 17 provinces on Indonesia’s main island and two provinces
in Timor Leste, 3 endangered species, 25 protected species under the Indonesian Wild Flora and
Fauna Conservation Regulation and 20 threats with hunting and cutting of vegetation classified as
the main threats.494 Furthermore, local NGOs, such as the Foundation of National and Wildlife
Ecology, have undertaken surveys and monitoring in collaboration with other international NGOs
and institutions, including the ASEAN Centre for Biodiversity, Japan-ASEAN Cooperation and
the Far Eastern Curlew Task Force in order to protect habitats and ensure that the area is developed
to meet the standard of migratory birds habitats, which will benefit the surrounding forest areas.495

4.5.2.3 Monitoring
In order to ensure the successful implementation of the EAAFP which may have a beneficial
impact on forests, particularly in the Southeast Asian region, the Partners agreed to hold a meeting
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of the Partners (MoP) at the agreed locations annually or as agreed. 496 In addition, the Partners
established a Secretariat to facilitate communication and coordination between the Partners, as
well as receive any reports, updates, and results from the implementation strategy that will be
addressed on the MoPs on an annual basis. Reports and updates include any activity that may pose
a threat to waterbirds’ habitats or the function of the flyway, such as activities having a high
potential to cause forest fires, which will be addressed at the next MoP. From these reports, the
MoP can adopt a decision that would support states to eliminate threats and comply with their
commitments. However, providing reports to the MoP is voluntary, which is a weakness. States
have the option not to answer questions ask in the report form. For example, in the 2018
implementation report to the MoP, the ASEAN country was represented by the ASEAN Centre on
Biodiversity. In this report, the Centre decided not to provide answer to numerous crucial
questions, such as whether or not there are any possible or future threats to Sites and its migratory
birds, and whether or not any threats have been reported to the EAAFP Secretariat.497

4.5.2.4 Conflict Resolution
The Partnership Document's conflict resolution clause is quite limited in scope, addressing only
disputes relating to the application for membership in the Partnership, rather than disputes relating
to the implementation of the Partnership Document's obligations. Initially, such conflict was to be
addressed in the next meeting of the partners. The Chair, however, suggested at the 1 st MoP to
amend this provision to remove the MoP’s responsibility for conflict resolution, a decision which
was also supported by Wetland International.498 As a result, the meeting decided to delete the
provision; thus any conflicts regarding such issues will be dealt with outside the meeting, and only
if issues cannot be resolve outside the MoP, it will be brought to a meeting.499 Arguably, this
mechanism for resolving conflicts would simplify and expedite the process for new Partnership
membership, as any conflict could be resolved directly and immediately without waiting for the
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next MoP. In this case, additional states can join the Partners, enhancing the EAAFP and the
Flyway's effectiveness, particularly in terms of monitoring and cooperation in preventing threats.

4.5.3

Conclusion

Obligations under the CMS may have an indirect impact on preventing forest fires and
transboundary haze pollution issues in Indonesia and Southeast Asia. Although not a party to the
CMS and having no responsibility to apply these obligations at the national level, Indonesia may,
on a voluntary basis, take account of these obligations as a basis for its national initiatives in
relation to conservation of migratory species habitats. Moreover, Indonesia is a party to the
EAAFP and although the EAAFP is non-binding it is contributing to the implementation of many
international agreements, including the CBD, the Ramsar Convention, the CMS and other relevant
projects under the UNDP and UNEP. While the EAAF Partnership Document does not have a
direct obligation to address forest fires, this thesis argues that preserving forests and wetlands area
by designating them as Flyway Network sites in Indonesia may indirectly prevent forest fires and
address transboundary haze pollution. However, the low number of FSN sites impact its effective
contribution to forest fire prevention. In addition, FSN sites, particularly in Indonesia, are now
deviating from their main purpose of protecting birds and their habitats. They are putting a greater
emphasis on the economic benefits that such sites may bring to the country by transforming the
site into a tourism attraction, where high-risk activities and habitat-damaging development, could
take place. Nevertheless, the development of the FSN site and the commitments to preserve it may
put pressure on the Indonesian government to regulate and manage the area surrounding the Site,
as activities, whether legal or illegal, often increase in the vicinity of the National Park.

Furthermore, CEPA activities and public awareness programmes may increase the knowledge of
the local people and encourage relevant sectors, including plantation companies, to protect the
habitat, to avoid or at least minimize activities that may have an adverse impact the Flyway. Having
more information on the importance of protecting habitats and sites enables relevant private sectors
to make adjustment on their internal policies and encourage them to complement their fire
prevention equipment. In addition, the involvement of NGOs and researchers to perform research
and monitoring of the migratory birds and its habitat will benefit the Indonesian government in
their efforts to transform sites of international importance to the FSN. Data collected from this
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research may be used to support other forest-related issues. Ultimately, although having relevant
and adequate obligations, practically, the implementation of the EAAFP under strategic plans,
particularly in Indonesia, is slow.

4.6 World Heritage Convention
Cultural and natural heritage is a significant and irreplaceable asset for states and humankind.500 It
is increasingly threatened by the destruction both from traditional causes such as the occupation
of heritage sites for agricultural activities, and alteration of the social and economic circumstances
of communities over time.501 In Indonesia, the number of activities such as illegal logging and land
clearing, which can cause forest fires, in the vicinity of heritage sites, are also increasing.502
Therefore, as the world modernised during the 20th century, the need to protect these world heritage
sites became increasingly prominent, and the creation of a world heritage convention became
inevitable.503 Formal establishment occurred when the General Conference of the United Nations
Educational, Scientific and Cultural Organization (UNESCO) adopted a Convention on the
Protection of the World Cultural and Natural Heritage (WHC) in 1972, which entered into force
on 17 December 1975.504 This section will discuss how obligations of the World Heritage
Convention have an indirect impact on the prevention of forest fires and haze pollution in
Indonesia. Currently, 193 states have signed the Convention, including Indonesia and nine other
ASEAN member-states.505 Each state pledges its commitments to protect world heritage sites
located within its national jurisdiction.
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Appropriate implementation of the World Heritage Convention should lead to measures that
minimise forest fires and haze pollution threats in the environs of natural heritage sites. 506 Thus,
without intending to deny the importance of cultural heritage, this section will focus discussion on
natural heritage, which is defined within the World Heritage Convention as:
“a natural feature consisting of physical and biological formations or groups of such
formation, of outstanding universal value from the aesthetic or scientific point of view,
geological and physiographical formation, and precisely delineated areas which
constitute the habitat of threatened species of animals and plants of outstanding
universal value from the science of conservation, natural sites or precisely delineated
natural areas of outstanding universal value from the point of view of science
conservation or natural beauty.”507
To date, there are an estimated 213 sites listed globally as natural heritage sites.508 Seventeen of
these sites face threats of such magnitude that they are listed in the World Heritage in Danger
list.509 Included within these 17 is the Indonesian Tropical Rainforest Heritage of Sumatra (TRHS),
which was added to the “danger list” in 2011.510 Threats to the rainforest include illegal logging,511
agricultural encroachment,512 road construction,513 and land conversion,514 which are serious
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threats in their own rights as well as antecedent causes of forest fires and transboundary haze
pollution. These adversely impact the biodiversity and ecosystems of the site, degrading its
outstanding universal value.515 The Tropical Rainforest Heritage of Sumatra consists of Gunung
Leuser National Park, Bukit Barisan National Park and Kerinci Seblat National Park, home to an
estimated 10,000 plant species, 580 bird species, and 37 mammal species, including 22 mammal
species not found elsewhere in the country.516 It is also a habitat for many endangered species,
including iconic species such as the Sumatran Tiger, Sumatran Rhino, Sumatran Orangutan and
Sumatran Elephant.517 All of this globally-significant biodiversity constitutes remarkable
outstanding universal value, and thus the Sumatran Rainforest is one of the most important of all
World Heritage Sites.

Figure 5: Tropical Rainforest Heritage of Sumatra.
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Source: <www.editors.eul.org>

Figure 6: Active “fire hotspot” or “fire alert” on the island of Sumatra from June
2019 – June 2020.
Source: <www.fires.globalforestwatch.org>
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This section will analyse and evaluate the relevant obligations of the WHC with regard to
international and regional cooperation, as well as national initiatives, that may have an indirect
impact on the prevention of forest fires and the mitigation of transboundary haze pollution in
Indonesia. This section will also discuss the impact that compliance and monitoring mechanism
under the Convention may have on national implementation and enforcement.

4.6.1

Obligations Under the Convention

Before discussing key obligations of the Convention, first it is important to know the goal that the
Convention is designed to achieve. The main objective of the World Heritage Convention is to
promote international cooperation and assistance in the context of which the contracting parties
are committed to the protection and conservation of cultural and natural heritage within their
territory.518 The responsibility to ensure the protection of cultural and natural heritage is primarily
a matter for individual states.519 This is because cultural and natural heritage are subject to state
sovereignty, and their protection is determined by domestic legislation.520 Therefore, Indonesia, in
particular, should develop robust domestic legislation to protect its natural heritage sites by
focusing on the prevention of forest fires and other activities with high fire potential. It makes
sense, as cultural and natural heritage sites generate national income through various industries,
particularly tourism.521 For example, in 2018, 7.4 million tourist visited Indonesia’s conservation
sites, which include nine world heritage sites, out of the total of 15.81 million tourist in that year.522
In addition, in 2017, the tourism industry in Indonesia contributed US$ 37 billion to GDP, which
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is 4.1 % of Indonesia’s total GDP.523 Indonesia, therefore, has a responsibility to protect its own
cultural and natural heritage. In Indonesia, natural sites, including world heritage sites, are
transformed into a popular international and domestic tourist destinations, and create jobs and
other business opportunities in nearby areas, economically benefiting various sectors of the
government.524 The negative environmental impacts of this arise from infrastructure development,
waste disposal and air pollution, which undermine the sustainability of the site.

4.6.1.1 The World Heritage List
One of the most important obligation under the Convention is the obligation for parties to submit
a cultural and natural heritage located in its territory to be included in the World Heritage List. 525
Cultural and natural heritage must be of outstanding universal value and meet at least one of ten
selection criteria to be included in such list, including: to “contain superlative natural phenomena
or areas of exceptional natural beauty and aesthetic importance”; to “be outstanding examples
representing significant on-going ecological and biological processes in the evolution and
development of terrestrial, fresh water, coastal and marine ecosystems and communities of plants
and animals”; and to “contain the most important and significant natural habitats for in-situ
conservation of biodiversity, including those containing threatened species of outstanding
universal value from the point of view of science or conservation.”526 Parties required to provide
updates on the status of their world heritage sites every two years, which include any threats that
can compromise sites’ outstanding universal value.527 Any world heritage sites that are threatened
by serious and specific dangers, including forest fires, will be included in the list of World Heritage
in Danger.528 This should encourage state parties, including Indonesia, to make an effort to
maintain world heritage status of their sites, which may indirectly impact Indonesia’s efforts to
prevent forest fires within and near their world heritage sites. In fact, one of Indonesia’s natural
world heritage sites, The Tropical Rainforest Heritage of Sumatra, as described in previous section,
is listed in on the World Heritage in Danger list.
523
524
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4.6.1.2 Obligation Related to National Initiatives on the Protection of Natural Heritage
Article 5 of the World Heritage Convention contains one of the most significant obligations in
relation to indirectly preventing forest fires in Indonesia. It requires each party to develop a general
policy and several world-heritage-related programmes at the domestic level,529 to ensure that
appropriate measures are taken to safeguard the outstanding universal value of natural heritage
within each territory. It also requires parties to take appropriate legal, scientific, technical,
administrative and financial measures necessary for the protection and conservation of these
sites.530 In this sense, through domestic legislation and policy, Indonesia must prevent threats such
as forest fire that could lead to detrimental impacts on its natural heritage.531 Hence, these measures
will indirectly be associated with actions related to forest fires and haze pollution prevention,
which is one of the main threats to the Tropical Rainforest Heritage of Sumatra and the Komodo
National Park.532

To date, however, efforts to adopt a general policy and other measures to protect world heritage
sites have been hindered to some extent by a number of reasons, including the separation of
responsibilities between government agencies overseeing natural and cultural heritage in
Indonesia, and weak coordination between them. For example, natural heritage is controlled by
the Ministry of Environment and Forestry, whereas the Ministry of Education and Culture, which
handles UNESCO-related matters, manages cultural heritage.533 As a result, the general policy on
the protection of natural heritage is governed by Law No. 5 the Year 1990, which operates under
the Ministry of Environment and Forestry Republic of Indonesia, and therefore the Tropical
Rainforest Heritage of Sumatra has been recognised as three separate national parks instead of one
World Natural Heritage site, which complicates protection efforts. In addition, the separation of
responsibility between the Directorate Generals of Natural Resources and Ecosystems as the
529
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overall management authority over the site and the Directorate General of Law Enforcement,
which has the responsibility for law enforcement, complicates efforts to improve law enforcement
and compromises the effectiveness of the general policy.534

Furthermore, the broad characteristic of Article 5 affects its implementation to the extent that it is
not practically applicable, and thus ineffective, particularly in the vicinity of natural world heritage
sites. This provision lacks obligations that explicitly address issues related to border areas,
including the buffer zone, where most threats to natural heritage occur.535 Domestic initiatives
under Article 5 are therefore insufficient to improve the knowledge of local authorities, the local
people, and the private sector on how to operate in the vicinity of a natural heritage site.
Consequently, whenever land clearing activities by palm oil companies or small-scale farmers,
which may cause forest fires, take place within the buffer zone of natural heritage sites, including
the TRHS,536 local authorities are not equipped to handle the situation. This is one of the
weaknesses inhibiting efforts to remove the Tropical Rainforest Heritage of Sumatra from the
World Heritage in Danger List since 2011.
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Figure 7: Map of the Kerinci Seblat National Park and activities in the surrounding
area.
Source: www.globalforestwatch.org
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4.6.1.3 Obligation to Adopt Initiatives at the Regional Level
Another key obligation is regulated under Article 5 (e) of the World Heritage Convention, which
encourages parties to establish a regional centre for training purposes in the protection,
conservation and presentation of cultural and natural heritage.537 At the regional level, cooperation
between Southeast Asian countries to protect natural heritage is significant in order to prevent
forest fires in Indonesia and to mitigate transboundary pollution affecting neighbouring countries.
However, ASEAN countries have opted for an alternative approach that does not provide
comparable protection and thus undermines the impact of forest fire prevention. Instead of setting
up a dedicated centre, ASEAN member-states responded, in 2003, with the ASEAN Declaration
on Heritage Parks, that applies only to a limited number of national parks referred to as the ASEAN
Heritage Park list.538 This declaration was followed by the development of a Regional Action Plan
for ASEAN Heritage Parks, covering a period from 2016 to 2020 under the ASEAN Centre for

537
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Biodiversity.539 However, the ASEAN Heritage Park list included only two out of the three
National Parks of the Tropical Rainforest Heritage of Sumatra: the Leuser National Park and the
Kerinci Seblat National Park as ASEAN Heritage Parks.540 This means that, at the regional level,
restoration and improvements efforts will be concentrated on these two national parks, rather than
all three national parks comprising the Tropical Rainforest Heritage of Sumatra. Hence, it is argued
that the omission of the Bukit Barisan National Park rendered the Action Plan inadequate for
protecting the Tropical Rainforest Heritage of Sumatra as one unit. Thus, it is insufficient and
incapable to support the removal of the TRHS from the World Heritage In Danger List, as the List
required that all three national parks, collectively, remove threats, including forest fires, and meet
the same standard in order to maintain their outstanding universal value.541

In addition, most activities adopted in the regional Action Plan centred around management
improvements, financial support, threat identification and site monitoring issues, rather than
actions to improve and strengthen law enforcement within surrounding areas where most threats
originate.542 Moreover, the Tropical Rainforest Heritage of Sumatra has in fact experienced an
increase in the rate of deforestation from large-scale off-site logging, poorly managed forest
concessions on the parks borders, agricultural encroachment by smallholder farmers, and
conversion of the nearby forest to crops.543 An adverse environmental impact is more significant
if a plantation is established near areas of high conservation value rather than on degraded land.544
Worse still, in Gunung Leuser National Park, several unscrupulous individual members of the
army and the police are engaged in illegal logging operations, 545 complicating law enforcement
activities in the area, and impeding a border expansion plan to maximise biodiversity protection.
ASEAN Centre for Biodiversity “Regional Action Plan for ASEAN Heritage Parks 2016-2020” Asean Heritage
Parks.
540
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Moreover, with a total area of 2,585,280 hectares of extreme terrain, the plan to patrol the border
to prevent encroachment in the vicinity of the site is ambitious, but necessary in order to prevent
the occurrence of forest fires.546

Furthermore, the regional Action Plan encourages ASEAN member states to strengthen
collaboration on the conservation of natural heritage by promoting transboundary activities and
joint action on cross-border law enforcement. Indeed, Indonesia requires assistance from
neighbouring countries to prevent forest fires in the vicinity of natural heritage parks in order to
protect them.547 However, implementation is challenging. The existence of the principle of noninterference, which has been the central principle of ASEAN since 1967, hinders potential
collaboration.548 Neighbouring states, in principle, are not allowed to interfere with Indonesia’s
domestic affairs unless specifically requested. Indonesia has recently declined a number of offers
of assistance from neighbouring countries, including Singapore and Malaysia, in the fight against
forest fires.549

4.6.1.4 Obligation to Seek International Cooperation and Assistance on Natural Heritage
Another relevant obligation is the fact that the World Heritage Convention encourages each state
to seek international assistance to support its efforts to protect natural heritage sites within its
territory.550 However, despite having received a significant amount of international support,
particularly financial support, Indonesia has not been able to significantly reduce the number of
illegal activities and forest fires in the areas surrounding natural heritage sites.551 In 1995, The
Gunung Leuser National Park received financial support of US$40 million from the EU for forest
conservation, and US$66,600 from international sources for emergency assistance in the
rehabilitation of management facilities, which increased to US$1,930,000 in 2009. 552 Further,
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between 1996 and 2002, the Kerinci Seblat National Park also received financial support, including
US$40 million and an additional US$19,000,000 loans from the World Bank, US$15,000,000 from
the GEF, and US$1,800,000 from UNESCO for three-years of UNF/UNFIP Project from 2005 to
2007.553 In 2001, the Bukit Barisan Selatan National Park received US$63,719 from the
Reforestation Fund and US$681,000 from the Spanish government.554 In addition, the Spanish
Ministry of Environment, Marine and Rural Affairs and UNESCO have joined forces to ensure
the protection of the Tropical Rainforest of Sumatra, since 2005.555 Despite these supports, illegal
logging and forest clearing for expansion of plantations in the vicinity of the Tropical Rainforest
Heritage of Sumatra, which can lead to forest fires in this area, has increased over the years. 556 It
is reported that “in 2013, encroachments that included palm oil plantations were estimated at
373,000 hectares… [(10% of the sites)]…, [and] a further 8,700 hectares of forest were lost in
Gunung Leuser National Park from 2012 to 2017, attributed largely to… [land conversion] to palm
oil plantations.”557 These illegal activities have kept the Tropical Rainforest Heritage of Sumatra
in the World Heritage in Danger list for the last nine years.558

The Inclusion of the Tropical Rainforest Heritage of Sumatra in the World Heritage in Danger list
indicates that “support funds” are not targeting appropriate programmes, i.e. strengthening law
enforcement, which is the root of successful implementation of other initiatives.559 For example,
strong law enforcement can ensure a thorough environmental impact assessment being performed
by operations in surrounding areas of the site.560 Although there has been a substantial increase in
patrolling and successful prosecutions for illegal logging, law enforcement at a district level is still

World Heritage Datasheet “Tropical Rainforest Heritage of Sumatra”: the funding is spread to three national parks
within the rainforest, including Gunung Leuser National Park, Kerinci Sablat National Park, and Bukit Barisan Selatan
National Park, <yichuans.github.io>
554
World Heritage Datasheet “Tropical Rainforest Heritage of Sumatra”, Budget, BBSNP.
555
UNESCO “Saving the Heritage of Gunung Leuser National Park: Tropical Rainforest Heritage of Sumatra”,
UNESCO Office, Jakarta, 2012, at 2.
556
Katherine Lu Sumatra’s Last Jungles:Protecting and Enhancing the Tropical Rainforest Heritage of Sumatra, in
World Heritage Watch (ed) World Heritage Watch Report 2019, (World Heritage Watch e.V., Berlin, 2019), at 34;
Edi Purwanto, above n 527, at 17-19.
557
IUCN (2013). Report on the mission to Jakarta, Indonesia from 24 to October 2013 regarding the Tropical
Rainforest Heritage of Sumatra. Gland, Switzerland: IUCN; State Party of Indonesia, (2017) report of the State Party
to the World Heritage Committee on the state of conservation of the TRHS. Krakow, Poland: The Government of the
Republic of Indonesia.
558
Edi Purwanto, above n 527, at 10.
559
Katherine Lu, above n 540, at 35.
560
At 35.
553

195

critically inadequate to control and protect the natural heritage site.561 This deficiency is also
exacerbated by the separation of responsibility between the Directorate Generals of Natural
Resources and Ecosystems as the overall management authority for the site, and the Directorate
General of Law Enforcement, which responsible for law enforcement.562 In addition, the low level
of awareness on the part of provincial and local authorities as to the status of the site and its baffling
boundary maps has allowed the number of illegal activities to continually occurred.563

4.6.2

Compliance

At present, 193 states,564 including all ten ASEAN member states, are parties to the World Heritage
Convention, covering a total of 41 world heritage properties situated in the region. 565 However,
although Indonesia deposited its instrument of acceptance of the Convention in 1989,566 it has not
yet incorporated the Convention into its national legislation. The fact that Indonesia has not
implemented the convention in its national law suggests that Indonesia has not complied with its
obligations under the convention. The influence of the Convention will likely be reduced at the
national level owing to the lack of implementation and, as a result, local government authorities
tend to view world heritage sites, such as the TRHS, as impediments to development, and are
mostly unaware of the site’s status as a world heritage site, let alone the importance of maintaining
its outstanding universal value.567

4.6.2.1

Monitoring and Reporting

In order to have an indirect impact on the prevention of forest fires in Indonesia, the World
Heritage Convention must ensure the effective implementation of a robust monitoring and
reporting system. In this case, the Convention delegates ultimate power over implementation,
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including monitoring and reporting to the world heritage Committee, which is a part of the WHC
regime.568 This mechanism can persuade states to comply with their obligations more effectively,
particularly developing countries, such as Indonesia, where a “world heritage brand” can lead to
much needed economic benefits. In this sense, through monitoring and reporting, the Committee
has the capacity to withhold substantial benefits in the event of non-compliance or breach of
obligations.569 It has the authority to accept and refuse a request for inclusion of sites on the World
Heritage List.570 Moreover, it has the capacity to embarrass states by listing a site in the World
Heritage in Danger List and, at the extreme, delist sites that are inadequately managed.571 In 2007,
the Committee removed Dresen Elbe Valley of Germany from the World Heritage List, owing to
the government’s decision to build a four-lane bridge in the heart of the cultural landscape,
resulting in the property’s failure to retain its outstanding universal value.572 In the case of the
Indonesian Tropical Rainforest Heritage of Sumatra, constant threats from serious and specific
dangers, such as fires in the vicinity, could lead to a similar outcome. This research argues that the
TRHS has remained on the Danger List for the last 9 years because, despite of facing constant
threats, it continues to meet three of the criteria for outstanding universal value. In fact, an
assessment in 2020 concluded that the TRHS’s values are still present despite the substantial
threats and ineffective protection and management.573 It is still considered as having exceptional
scenic landscapes at all scales, as the most important block of forest in the island of Sumatra for
the conservation of biodiversity, as a critical climatic refuge for species, including those that are
classified as critically endangered, and as areas of extremely diverse habitat and exceptional
biodiversity and a home to more than 50% of the total plants diversity of Sumatra, including the
world’s largest flower (Rafflesia arnoldi) and the tallest flower (Amorphophallustitanioum).574
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Nevertheless, the Committee’s inability to remove TRHS from the world heritage list after 9 years
on the Danger List demonstrates the mechanism’s ineffectiveness.

Furthermore, the removal of the world heritage status causes states to lose a range of benefits,
including financial, development and political,575 compromising the development of the site and
the surrounding region. Financial benefits derived from visitors and sponsors of sites holding a
world heritage brand will reduce significantly.576 Greater shares in the government budget for
ministry overseeing natural world heritage will be reduced, and thus limit state efforts to eliminate
threats, including forest fires.577 Ultimately, the delisting of a site owing to significant
environmental destruction, such as forest fires, will result in criticism from the international
community.578

Moreover, the Committee has the responsibility to monitor and accept reports from states parties
on the status of their World Heritage sites, in which they will adopt Decisions for parties to
follow.579 In response, states have a duty to prepare a periodic state of conservation report
involving those who are responsible for the day-to-day management of the property.580 To date,
Indonesia has made several efforts to remove the Tropical Rainforest Heritage of Sumatra from
the in-Danger list. Although the Committee concluded that significant progress had been made in
addressing most of the threats facing the TRHS, it is not yet enough to remove the site from the
List of World Heritage in Danger.581
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4.6.3

Conclusion

Overall, the World Heritage Convention has adopted several commitments to protect natural
heritage through legal, administrative, technical, and financial approaches that are useful to
Indonesia and its efforts to prevent forest fires and transboundary haze pollution. The Convention
also encourages parties to collaborate in establishing regional initiatives and centres to protect
natural heritage. However, these efforts are weakened by the fact that the protection and
conservation of cultural and natural heritage is primarily the responsibility of each state in which
the cultural and natural heritage is situated. This principle confers on states, including Indonesia,
the primary power to enact and apply its own legislation and rules in accordance with its
circumstances. This will deter other states from taking legal action against Indonesia in the event
that it breaches its obligation to protect a World Heritage Site and failed to prevent threats. In
addition, the broad nature of these obligations complicates implementation at the national level.
While requiring each party to protect natural heritage sites, the Convention lacks direct obligations
to improve law enforcement on and off the site. It also lacks obligations to improve the behaviour
of stakeholders in the areas surrounding the natural heritage site, such as local people and the
private sector, which are arguably the source of many problems for natural heritage sites.

Through the Convention, Indonesia has received significant financial support from various
international agencies and organisations to help conservation efforts of its natural heritage,
including the endangered Tropical Rainforest Heritage of Sumatra. This funding proved to be
useful to the improvement of the TRHS, but still inadequate in order to prevent activities that can
cause forest fires and remove the TRHS from the World Heritage in Danger list. However, this
inadequacy is not only the result of the insufficient financial support, but also the consequence of
improper distribution of the fund.582 For this financial support to be effective, it should have been
distributed to the law enforcement sector as well as for monitoring equipment in surrounding areas
to prevent illegal activities, which may cause forest fires to occur.
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However, the establishment of the World Heritage Committee was crucial to address the
shortcomings of the Convention. It is an important tool for the parties to implement the
Convention. The Committee can exert pressure on states to protect their natural heritage through
a regular reporting mechanism and to impose sanctions in the form of the removal of sites from
the World Heritage List. This pressure can ultimately help Indonesia to strengthen its efforts to
prevent illegal activities in the vicinity of heritage sites, including activities resulting in forest fires,
which improves the usefulness of the World Heritage Convention.

4.7 The 1992 Forest Principles and the 2007 Forest Instrument
Other relevant instruments which may have an impact on efforts to prevent forest fires and
tranboundary haze pollution in Indonesia and Southeast Asia are the Forest Principles and the
Forest Instrument. Forests are a significant component of the earth's fundamental life support
system. The health and sustainability of forests create numerous benefits to the economic, social
and environmental well-being of individuals worldwide.583 However, the alarming rate of
deforestation, forest degradation, and forest fires, especially in tropical and boreal forest areas, is
detrimental to the functioning of forests.584 Consequently, in the 1980s, forest-related issues were
elevated to the international political agenda,585 and the absence of a global forest convention
becomes a problem. As a result, forests were part of the initial agenda the United Nations
Conference on Environment and Development (UNCED) held in Rio de Janeiro in 1992. However,
despite having a significant position in the deliberations of the Conference, the international
community was unable to reach an agreement on an international convention on forests.586 As a
result, states agreed to adopt the non-legally binding authoritative statement of principles for a
global consensus on the management, conservation and sustainable development of all types of
forests (the Forest Principles), and Chapter 11 of Agenda 21 of the UNCED on Combating
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Deforestation.587 The adoption of the Forest Principles marked a significant step toward the
management, conservation and sustainable development of all type of forest, which can have an
impact on the prevention forest fires occurrences.

Ever since the adoption of the Forest Principles, discussions on forests have always been high on
the international policy and political agenda. An increasing number of forest-related issues
globally, including deforestation and forest fires in Indonesia, have elevated the urgency of states
worldwide further to strengthen their forest-related policies, particularly at the national level.
Therefore, building on the Forest Principles, the United Nations Forum on Forests (UNFF)588 and
the UN General Assembly adopted the Non-legally Binding Instrument of All Types of Forest in
2007, and this was later renamed the Forest Instrument in 2015.589 The purpose of this Instrument
is, inter alia, to strengthen political commitments and actions at all levels to implement sustainable
management of all types of forest, and to provide a framework for national action and international
cooperation that can directly affect the prevention of forest fires in Indonesia.590

This section will identify and evaluate principles under the Forest Principles and the obligations
of the Forest Instrument that may have an impact on the management of forests in Indonesia, and
thus their impact on national and regional efforts in preventing forest fires and transboundary haze
pollution in Indonesia.

4.7.1

The 1992 Forest Principle

The Forest Principles consist of a number of fundamental principles intended to contribute to the
management, conservation and sustainable development of forests,591 which, to some extent, may
have an impact on preventing threats, including forest fires in Indonesia. These principles apply to
all types of forests, natural and planted, in all regions and climatic zones, including austral, boreal,
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sub-temperate, temperate, sub-tropical and tropical.592 The Forest Principles is the first
international agreement on forests, covering all types of forests.593 Implementation is however,
challenging since each forest has different characteristics and uniqueness, needing different
approaches to managing it.594

4.7.1.1 Nature of the Obligations
The 1992 Forest Principles is a non-legally binding document. As a result, the obligations imposed
by this instrument are not legally binding on states; rather they can serve as guidelines for forest
management in order to improve the protection of forests.595 In addition, the Principles can serve
as the basis for states to promote international cooperation in their efforts to combat forest fires
and transboundary haze pollution at the international, regional, and domestic level.

Forests were at the top of the global agenda during the UNCED process in 1992, yet states were
very divided on how to address forest issues at the global level.596 Forest conservation remains an
extremely contentious and politically sensitive issues to deal with globally.597 This, one could
argue, is owing to the fact that forests are an integral part of many countries’ economies and a
significant source of revenue. Thus, states are hesitant to agree to binding obligations on forests
that could negatively impact their national interests. The proposal to establish a binding forest
convention was strongly opposed by developing countries, particularly those that are rich in forest
resources.598 In addition, issues such as sovereignty rights, development goals, trade relationships,
and North-South divide also impacted the UNCED process’s ability to reach an agreement on
legally binding options.599
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Indeed, the non-binding nature of the obligations under the Forest Principles has and will continue
to have a significant impact on domestic implementation, particularly in terms of forest fire
prevention and transboundary haze pollution in Indonesia and Southeast Asia. For example,
ASEAN member states may choose to only implement those obligations under the Forest
Principles that benefit their national interests. However, although the non-binding status of the
Principles has implications for their effectiveness they do at least fill the void left by the absence
of an international convention on forests. In addition, obligations under the Forest Principles can
also be used as guiding principles for states when developing bilateral agreements in relation to
various forest-related activities.

4.7.1.2 Obligations Under the Forest Principle
4.7.1.2.1

Obligation to Protect Forests Against Fires

The Forest Principles encourages states to take appropriate measures to protect forests against the
harmful effects of pollution, including air pollution and fires.600 This principle emphasises the
importance of forest resources and forest land to be managed sustainably to “…meet the social,
economic, ecological, cultural and spiritual human needs of present and future generations.”601 In
this sense, states should adopt policies and regulations governing forest-related activities, such as
forest clearance for expansion of palm oil plantation, and requiring logging companies to operate
sustainably, without causing forest fires. Although not directly influenced by this obligation,
Indonesia has enacted a number of regulations, at the national level, that prohibit activities which
can cause forest fires, including the Law Number 41 the Year 1999 concerning Forestry, Number
18 the Year 2004 concerning Plantation, and Number 32 the Year 2009 concerning the Protection
and Management of the Environment. The Indonesian Forestry Law, for example, explicitly
stipulates that any person shall be prohibited from burning the forests and shall be charged with
criminal offences, both intentionally and unintentionally.602

Moreover, the Forest Principles encourage states to undertake efforts towards greening the
world.603 This principle creates an obligation for states to adopt an initiative or action plan to stop
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or at least minimise activities resulting in a loss of forest cover and deforestation, including forest
burning or the slash and burn method of land clearing. For example, as a result of the 2019 forest
fires in Indonesia, the Malaysian Ministry of Science, Technology, and Innovation sent a
diplomatic note to the Indonesian government urging them to take immediate action to resolve
fires and avoid repeated burning, complaining that the haze spread to a number of Malaysian cities
and affected Malaysia's economy.604 Although the Forest Principles did not directly influence
Malaysia's actions, it can be used to some extent to justify Malaysia’s action toward Indonesia.
Consequently, the Principles may exert pressure on Indonesia to take preventive measures against
forest fires and activities that can cause forest fires and transboundary haze pollution, including
slash and burn and illegal logging. In addition, on the basis of this principle, relevant ministry
agencies in Indonesia, can push towards the development of an action plan on forest protection
and fire prevention that can control the activities of the private sector in relation to land expansion.

4.7.1.2.2

Obligation to Involve Non-State Actors in Developing National Forest Policies

Another relevant principle is that governments should provide opportunities for the participation
of the public, including local communities, industries, labour, NGOs, individuals, forest dwellers
and women in the development, implementation, and planning of national forest policies.605 This
participation is crucial for states in developing a policy related to preventing forest fires,
particularly in Indonesia. This would allow the public to have meaningful input in the decisionmaking process relating to forest fires. It also provides transparency in the process of developing
a policy and provides an opportunity for communication between relevant government agencies
and the public which may contribute to a more effective implementation of the policy. Ultimately,
public involvement may exert indirect pressure on large palm oil companies, which often have
strong ties to the government, preventing them from influencing policy maker to make decisions
that would only benefit their operations.
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In addition, this obligation is also considered to be an appropriate approach in handling and
developing forest policies, as it is consistent with the forest decentralisation method adopted by
many countries recently, where the government reduces their claims over forests and increases the
rights of the local community.606 Several countries in Southeast Asia, such as Indonesia, Thailand
and Vietnam, have shifted from the old way of centralisation, where traditional forest users and
their activities have been deemed illegal and contrary to the state's objectives, to a new method of
community participation.607 While participation from a variety of sectors is necessary,
implementation difficulties may arise, particularly in the absence of agreement on specific clauses,
the language used, and definitions, as each party will have their own perspective based on their
own interests. In this situation, which occurs frequently, the adopted policy may result in weak
and insufficient obligations, rendering it ineffective.

4.7.1.2.3

Obligation Related to Financial Resources

The Forest Principles recommend that specific financial resources should be provided to
developing countries with significant forest areas, such as Indonesia, in order to establish forest
conservation programmes, including protected natural forest area.608 Developed neighbouring
countries such as Singapore, should provide financial support to Indonesia to protect its natural
forest area, particularly from forest fires, as the haze pollution will have detrimental impacts on
Singapore's economy. This Principle should encourage Indonesia to continually expand its forest
conservations programmes and put maximum effort into protecting its forests by eliminating
harmful activities, including forest fires, in the vicinity of conservation areas. To date, Indonesia
has established several measures and programmes to ensure that sustainable forest management is
carried out in both protected and unprotected forest areas. For example, in 1996, Indonesia
provided over 300,000 hectares forest land in East Kalimantan to the Centre for International
Forestry Research (CIFOR) forest research station, followed by the signing of an Intellectual
Property Right Agreement between Ministry of Forestry and CIFOR. 609 In addition, in 2017, the
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Indonesian forest conservation area reached 27,4 million hectares while the protected natural forest
area reached 29,7 million hectares, slightly higher than the previous years, which is a positive
improvement.610

In addition, by implementing these national programmes on forest management, conservation and
sustainable development, developing states such as Indonesia should be supported by international
financial and technical cooperation through the private sector611 where forest fire prevention is
often inhibited by the lack of financial and technical resources.612 This support can be directed to
essential sectors including the improvement of law enforcement, as well as prevention and
monitoring equipment. The World Bank has funded the development of a forest database in
Indonesia through the National Forest Inventory Project, and the Asian Development Bank has
funded the development of a Mangrove Strategic Plan in cooperation with the Indonesian
Mangrove Foundation.613 An adequate implementation of international financial and technical
cooperation should have a significant impact on forest development and may directly have an
impact on forest fires prevention in the country. Moreover, paragraph 10 of the Forest Principles
states that “…additional financial resources should be provided to developing countries to enable
them to sustainably manage… forest resources including through… combating deforestation and
land degradation.”614

4.7.1.2.4

Obligation Related to Pollution Control

Paragraph 15 of the Forest Principles emphasizes the importance of controlling pollutants,
including airborne pollutants, that are detrimental to the health of ecosystems on a local, national,
regional, and global scale.615 In this sense, Indonesia as one of the major contributors to haze
pollution in the Southeast Asian region, must control forest-related activities through regulations
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and policies in order to prevent forest fires in its territory and comply with this principle. Although,
Indonesia has made considerable progress in policy and regulation to ensure the sustainable
management of its forest,616 its implementation has not been adequate to prevent forest fires as the
source of the air pollution.

4.7.2 The 2007 Forest Instrument
Similar to the Forest Principles, the 2007 Forest Instrument applies to all types of forests. 617 It
“aims to maintain and enhance the economic, social and environmental values of forests for the
benefit of present and future generations.”618 In order to achieve this, the Forest Instrument
depends heavily on the protection of forests from threats, including forest fires. Its objective is to
establish a framework for domestic policy and measures, as well as international cooperation.619 It
should be noted that, similar to the reasons for the 1992 Forest Principle’s non-binding nature, the
Instrument’s obligations are also voluntary and not legally binding on member states.620

In implementing the Forest Instrument, member states are encourage to follow and accept
principles, which build on the principles under the 1992 Forest Principles, including: 1) “each state
is responsible for the sustainable management of its forest…”; 2) “…relevant stakeholders… [such
as local communities and forest owners]… contribute to achieving sustainable forest management
and should be involved in a transparent…way in forest decision-making process…”; 3) “achieving
sustainable forest management…depends on significantly increased, new and additional financial
resources from all sources…as well as on good governance at all levels”; and 4) “international
cooperation, including financial support, technology transfer, capacity building and education,
plays a crucial role in supporting the efforts to achieve sustainable forest management particularly
for developing countries…”621
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Additionally, the 2007 Forest Instrument introduced four global objectives to which the States
committed themselves to achieving by 2030.622 These objectives include commitments: “to reverse
the loss of forest cover…[globally]… through sustainable forest management…”;623 to “enhance
forest-based economic, social and environmental benefits…”; to “increase significantly the area
of protected forest…[globally]…”; and to “reverse the decline in official development assistance
for sustainable forest management while significantly increasing new and additional financial
resources from all source for the implementation of sustainable forest management.”624 These
objectives will encourage Member States, including Indonesia, to adopt and apply measures in
relation to forest protection, particularly on forest fire prevention. An adequate and effective
progress of sustainable forest management will reduce the number of illegal activities in the
vicinity of forests, thereby preventing the occurrence of natural and man-made disasters on forests
in general, including forest fires and transboundary haze pollution. Arguably, there are a number
of obligations under the Initiative which are key to reaching these objectives and to prevent forest
fires in the Southeast Asian Region. These will be discussed in the next section.

4.7.2.1 Relevant Obligations Under the Forest Instrument
4.7.2.1.1

The Obligation to Develop National Policies and Measures

In order to improve forest protection and eradicate threats such as forest fires, the Forest Instrument
encourages Member States to “develop, implement, publish and, as necessary, update national
forest programmes or strategies for sustainable forest management…, [by including new]
measures, policies or specific goals, taking into account…relevant proposals for action of the
Intergovernmental Panel on Forest and resolutions of the UN Forum on Forests.”625 Indeed,
encouraging parties to create law at the domestic level that includes specific international goals on
forests would transform the non-legally binding obligation to a legally binding one at the domestic
level. In addition, Member States may adopt an enforcement mechanism to support the effective
implementation of new or updated national forest programmes or strategies.
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In addition, states are encouraged to “promote the use of management tools to assess the impact
on the environment of projects that may significantly affect forests…”626 The implementation of
this obligation could directly affect forest-related projects as well as other projects operating in the
vicinity of forest areas. This obligation could be the basis for states to develop guidance for private
actors in conducting their projects so as not to cause forest fires and other environmental harm
near forest areas. However, in terms of conducting environmental impact assessments, Indonesia
enacted a regulation on environmental impact assessment in 1999. Following this regulation, in
2009, Indonesia enacted the Law Number 32 the year 2009 concerning Protection and
Management of Environment, requiring any business or activities which are required to have an
environmental impact assessment, also to obtain an Environmental Permit.627 To date however,
Indonesia is still dealing with major cases of forest fires, and environmental impact assessment
has had very little impact in preventing the occurrence of forest fires owing to weak monitoring
and law enforcement. In fact, in practice, there are many cases where activities are already
operating illegally before an environmental impact assessment has been completed, particularly in
the palm oil and mining sectors.628

4.7.2.1.2

Analysing the Cause and Address Threats to Forest Health

Another provision in the Forest Instrument that may persuade Indonesia to take action to prevent
forest fires in its territory is the provision whereby States are encouraged to analyse the causes of
and addressing threats to forest health and vitality, including from natural disasters and human
activities, such as threats from fire and pollution.629 Implementing this obligation should directly
impact Indonesian efforts to prevent forest fires and transboundary haze pollution. Fire is one of
the main causes of negative forest health and vitality, which both are essential for sustainable forest
management, and thus escalate the importance of this obligation.630 However, complying with this
obligation will require an expensive and continuous process of monitoring of forest ecosystems,
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and this is problematic for developing countries, such as Indonesia, which have other prioritised
sectors that must be managed. As a result, there is a little chance for developing countries to
implement this obligation, as there are other sectors that needs to be the primary focus of the
government.

Nevertheless, the outcome of such monitoring processes can affect public opinion and influence
public support for regulation related to forest protection and forest fires. For Indonesia, this
provision complements national policies relating to forest protection, such as the Government
Regulation No. 4 the Year 2001 concerning Damage Control and Environment Pollution Related
to Forest and Land Fire, stating that forest fire is one of the major causes of environmental damage
nationally and/or cross border.631 This provision also supports Indonesia's national forest
monitoring activities, such as the forest resources assessment, the forest resources monitoring, and
the spatial data management.632 By analysing the cause of forest fires and haze pollution, Indonesia
can promote changes to the traditional way of local farmers, who normally use the slash and burn
system in land clearing, by educating them about the harmful impact of their land clearing system
on forests health. This situation can support the local farmer to gradually shift to alternative
methods of land clearing and help reduce the possibility of forest fire occurrences.

4.7.2.1.3

Positive Incentives to Reduce the Loss of Forests

The Forest Instrument encourages member states to “develop and establish positive incentives…
to reduce [forest losses]…[and] promote reforestation, afforestation and rehabilitation of degraded
forests, to implement sustainable forest management and to increase the area of protected
forests.”633 Positive incentives for reducing forest losses, sustainable forest management and
increasing protected forests are most relevant for the prevention of forest fires, as they relate to the
need to stop deforestation and other forest destruction activities. This could be an attractive
alternative for developing countries with a large forest area, such as Indonesia, as it can maximise
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the role of forestry sectors within their economy634 while also reducing the deforestation rate and
ultimately preventing forest fires.

4.7.3 Compliance
Both the 1992 Forest Principles and the 2007 Forest Instrument are voluntary and non-binding in
nature.635 Owing to this, in order to comply, states must work actively to incorporate these
principles into their domestic regulation. In this case, there is no evidence that Indonesia, as the
main source of forest fires in Southeast Asia, has directly and intentionally complied with the
obligations under these arrangements. However, this research argues that Indonesia needs to
comply with the obligations of both the Forest Principles and the Forest Instruments in order to
maintain their domestic interests in relation to forest resources. This can be done by amending the
existing regulation on forests or by establishing a new regulation, which will make the obligations
under these arrangements binding on Indonesia. Arguably, complying with both arrangements
would be beneficial for Indonesia to support its effort to protect the forest and prevent the ongoing
forest fires issues in its territory. Complying with these arrangements make sense for Indonesia,
as the regional agreement alone have been proven not adequate to address forest fires in the region.
In addition, Indonesia needs to comply in order to maintain its image at the regional and
international level in relation to making maximum effort and commitment to protect forests and
its intention to address forest fires and transboundary haze pollution issues in the region.

4.7.4 Conclusion
The 1992 Forest Principles and the 2007 Forest Instrument both contain significant principles and
obligations that may have a direct impact on Indonesia and Southeast Asia's efforts to prevent
forest fires and transboundary haze pollution. Their adoption is motivated by the global increase
in deforestation, forest destruction, and degradation, as well as the international community's need
to address these issues. However, due to the high reliance on forests and their resources by many
countries, particularly developing countries, the international community failed to establish legally
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binding commitments and instead agreed to a voluntary and non-binding arrangement on forests.
The non-binding status of these instruments has had a significant impact on how states comply
with and implement these obligations. Despite the relevance and importance of the principles and
obligations under these arrangements in preventing forest fires and transboundary haze pollution,
including in Indonesia, there is insufficient evidence that Indonesia has adhered to both the Forest
Principles and the Forest Instrument. Indeed, current Indonesian forestry legislation is deemed
insufficient in addressing forest-related issues. As a result, this research concludes that the Forest
Principles and the Forest Initiative are not particularly useful in addressing forest fires and
transboundary haze pollution in Indonesia and Southeast Asia directly.

4.8 Conclusion
Based on the overall discussion of this chapter, it can be concluded that the existence of relevant
international environmental agreement, particularly the climate change regime, the CBD, the
Ramsar Convention, the EAAFP, the World Heritage Convention, and the Forest Principles are
crucial in addressing forest fires and tranboundary haze pollution issues in Indonesia and Southeast
Asia. These agreements adopted various relevant obligations that has the ability to indirectly
address forest fires issues in the region. To some extent, these obligations can fill the gap left by
the absence of an international law on forest. On the other hand, this chapter also acknowledge
that the ongoing forest fires and transboundary haze pollution in Indonesia and Southeast Asia,
badly disturbs these agreements’ process in reaching their objectives. It disturbs the Paris
Agreement’s objective to hold the global temperature. It complicates the CBD’s goal in reducing
the number of biodiversity loss, inhibit the Ramsar Convention in preventing destruction to
peatlands areas, disturb EAAFP overall objectives prevent the declining population of migratory
birds and destruction of their habitats, disturb the World Heritage Convention in protecting the
world natural heritage, and hinder the Forest Principles’ goal in the implementation of sustainable
development of forests. This increases the importance of these agreements to be adequately and
effectively applied at the national level, particularly in Indonesia as the region’s primary source of
forest fires and transboundary haze pollution.

212

However, these research finds that a number of key obligations under these international
environmental agreements are not effectively implemented in Indonesia, and thus have minimal
impact the effort to prevent forest fires and transboundary haze pollution. Despite their mandatory
nature, most of the substantive obligations under these agreements gave too much discretion for
Indonesia in terms of national implementation. Consequently, Indonesia only complies with
obligations that are beneficial to its national interests. Indeed, this situation has become one of the
main factors causing the ineffective implementation of obligations under these agreements.
Another factor contributing to the ineffectiveness is caused by the minimal number of compliance
mechanism and the weak execution of a mechanism under these agreements. Despite having some
types of mechanism to ensure states’ compliance, these mechanisms have not been adequately
executed. These mechanisms failed to pull states, including Indonesia, towards compliance.
Furthermore, obligations under these agreements have also failed to increase public awareness on
forest fires and transboundary haze pollution issue globally. The lack of public awareness on this
issue have resulted in the lack of enforcement and the lack of financial support nationally,
regionally, and internationally. This situation impacted the effectiveness of various forest-related
programmes, action plans, and implementation strategies under these agreements. This research
finds that most of programmes under these agreements, that are implemented at the national level,
are not sufficient and effective owing to the lack of financial availability and support.

Overall, although a number of obligations under these agreements may have ability to indirectly
prevent forest fires and transboundary haze pollution in Indonesia, this research finds that most of
them are inadequate and have not been effectively implemented at the national level. Moreover,
the Forest Principle, which adopted a more direct obligations on forest, are weak and non-binding,
making it less useful. As a result, forest fires and transboundary haze pollution still occurring every
year in Indonesia. This increases the need for an international law on forest that is binding on
states.
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Chapter 5:
The Application of Principles of International Environmental Law on the
Prevention of Forest Fires and Transboundary Haze Pollution in Indonesia
and Southeast Asia
5.1 Introduction
This chapter will look at international environmental law principles, which may have a direct or
indirect impact on the prevention of forest fires and transboundary haze pollution in Indonesia and
Southeast Asia. With the lack of specific international treaties on the prevention of forest fires, the
existence of principles is increasingly important. The principles assessed for the purpose of this
chapter include the no-harm principle, the precautionary principle, environmental impact
assessment, the duty of notification, the duty to cooperate and the polluter pays principle. These
environmental principles are general in the sense that they are applicable to various activities
concerning the protection of all aspects of the environment carried out by all states.1 This chapter
will look at the legal status of these principles and how they can be put into practice in Southeast
Asia to prevent forest fires and transboundary haze pollution. Each principle is examined in the
context of how it can support the fulfilment of international environmental obligations in general.
This chapter will also look at how these principles can be used to impose legal obligations on
source countries like Indonesia, as well as how impacted countries like Singapore and Malaysia
may be able to seek redress for the transboundary haze pollution impacts they have experienced.
In addition, based on the principle of state responsibility, this chapter discusses whether states can
bring a case before an international tribunal or courts in relation to a breach of the above principles.
This chapter will also discuss the various elements which may impact on the implementation of
the above principles in Southeast Asia, including the existence of the ASEAN Way principle and
obligations under the AATHP.

1

Philipe Sands et al, Principles of International Environmental Law, Fourth Edition, (Cambridge University Press,
Cambridge UK, 2018), at 198.
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Of these principles, the no-harm principle is most adequately established under international law.2
It reflects an international customary legal obligation, which means that it can be applied
independently of any treaty. Other principles are less clear in terms of their status and effect.
However, their existence may be useful in applying pressure on states to protect the environment
and addressing transboundary haze pollution caused by forest fires occurring in Indonesia. This
chapter will discuss the application of these principles in several key international cases and
selected treaties and their potential application to the prevention of forest fires in Indonesia. This
chapter will also explore whether Indonesia’s actions constitute a breach of one of more of these
principles, leading to the imposition of state responsibility under international law.

5.2 The No-Harm Principle
5.2.1 Origins and Development of the No-Harm Principle
The no-harm principle was first internationally recognised in the Trail Smelter Case between
Canada and the United States in 1941.3 The dispute originated from Canadian zinc smelter
emissions, which damaged the natural environment of the United States, lowering the crop yield
in the state of Washington.4 Canada and the US agreed to refer the matter to the International Joint
Commission (IJC), and later to an arbitral tribunal. This case adopted the basic rules of the
obligation not to cause environmental harm, stating that:
…under the principles of international law,… no states have the right to use or permit
the use of its territory in such a manner as to cause injury by fumes in or to the territory

At 198; Franz Xaver Perres “The Relationship Between ‘permanent sovereignty’ and the obligation not to cause
transboundary environmental damage”, (1996), Environmental Law, Vol. 26(4), at 1200.
3
Trail Smelter Case. Arbitral Trib., 3 U.N. Rep. Int’l Arb. Awards 1905 (1941): The Trail Smelter located in British
Columbia since 1906, was owned and operated by a Canadian corporation. The resultant effect from the sulfur dioxide
from Trail Smelter resulted in the damage of the state of Washington between 1925 and 1937. This led to the United
States (P) lawsuit against Canada (D) with an injunction against further air pollution by Trail Smelter. It is the
responsibility of the State to protect other states against harmful acts by individuals from within its jurisdiction at all
times. No state has the right to use or permit the use of the territory in a manner as to cause injury by fumes in or to
the territory of another or the properties or persons therein as stipulated under the United States (P) laws and the
principles of international law.
4
Joanna Kulesza Due Diligence in International Law, (Brill Nojhoff, Leiden, Boston, 2016), at 91
2
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of another or the properties or persons therein when the case is of serious consequence,
and the injury is established by clear and convincing evidence.5

The Trail Smelter Case is regarded as the origin of the no-harm principle in international
environmental law, particularly for cases relating to the prevention of transboundary air pollution.6
This Tribunal decision is also considered by many experts as the basic formulation of the principle
under customary international law.7

The obligation not to cause environmental harm can now be found in more recent international
environmental cases. In the 2010 Pulp Mills case between Argentina and Uruguay, for example,
the Court confirmed, relying on the 1949 Corfu Channel case, that "[it is]…every state's obligation
not to allow its territory knowingly to be used for acts contrary to the rights of other states".8 In
addition, other cases such as the Nuclear Tests case between New Zealand and France, the
Gabčíkovo-Nagymaros Project9 case between Hungary and Slovakia, and the San Juan River10
case between Costa Rica and Nicaragua, also have contributed to the development of the no-harm
principle. In the Nuclear Tests case in 1995, when France announced its resumption of
underground nuclear tests, New Zealand requested the ICJ to adjudge and declare that the conduct
of proposed nuclear tests by France would constitute a violation of its rights under international
law. In particular, New Zealand argued that and radioactive contamination of the marine
environment11 would breach the no-harm principle.

5

United States v Canada, 3 RIAA 1907 (1941); Reports of International Arbitral Awards, Trail Smelter Case (United
States, Canada), 16 April 1938 and 11 March 1941, Vol. III, at 1965.
6
Sands P et at, above n 1, at 254; Alfred P. Rubin “Pollution by Analogy: The Trail Smelter Arbitration”, (1971),
Oregon Law Review, Vol. 50, at 266; Baűmler, above n 5.
7
Sands et al, above n 1, at 207.
8
Pulp Mills on the River Uruguay (Argentina v. Uruguay) Judgment, I.C.J. Reports 2010, p. 14, Paragraph 101.
9
Gabčíkovo-Nagymaros Project (Hungary v. Slovakia, Judgment, I.C.J. Reports 1997, p.7, Paragraph 53.
10
Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a
Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica) Judgment, I.C.J. Reports 2015, p.665,
Paragraph 105, 154, 156.
11
Request for an examination of the situation in accordance with paragraph 63 of the Court’s judgment of 20
December 1974 in the Nuclear Tests New Zealand v. France) Case, Order of 22 September 1995.
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Furthermore, owing to concerns about increased transboundary environmental damage, the no
harm principle is also set out in international declarations. For example, Principle 21 of the 1972
Stockholm Declaration12 largely reiterated in Principle 2 of the 1992 Rio Declaration13 stipulates:
States have,… the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas beyond the
limits of national jurisdiction.14

Under these principles, states have accepted the obligation not to cause damage to the environment
of other States or of areas beyond national jurisdiction. The role of Principle 21/Principle 2 as
customary international law became clear following the ICJ's 1996 Advisory Opinion on The
Legality of the Threat or Use of Nuclear Weapons.15 The decision confirmed that there are
international legal constraints on the rights of states to carry out activities within their territory and
an obligation to prevent damage to other national jurisdictions.16 In this advisory opinion, the ICJ
recognised the existence of the general obligation that States shall ensure that activities within their
jurisdiction must respect the environment of other States or of areas beyond national jurisdiction.17
However, claiming the no-harm principle as customary international law is not necessarily
decisive, since the implementation of this obligation is challenging in the context of activities
relating to pollution and environmental harm. Several crucial questions need to be addressed,
including the definition of 'environment' and 'what environmental damage is considered serious or
significant'.

Moreover, the obligation to respect the environment of other states was also confirmed by the
International Law Commission at its 53rd session in 2001, under article 3 of the Draft Articles on

12

Stockholm Declaration on the Human Environment, in Report of the United Nations Conference on the Human
Environment, UN Doc.A/CONF.48/14, at 2 and Corr.1 (1972), Principle 21.
13
the Rio Declaration on Environment and Development (A/CONF.151/26, vol.I) and Agenda 21 (A/CONF.151/26,
vol.II), adopted by the United Nations Conference on Environment and Development on 14 June 1992, Principle 2.
14
Principle 21 of the Stockholm Declaration
15
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapon [1996] ICJ, Rep. 226, Paragraph 29, at
242.
16
Sands P et al, above n 1, at 196.
17
Legality of the Threat of Use of Nuclear Weapons, Advisory Opinion I.C.J. Reports 1996, at 242; Akhtar-Khavari,
above n 7, at 283.

217

Prevention of Transboundary Harm from Hazardous Activities.18 Indeed, Article 3 of the Draft is
more specific than Principle 21 of the Stockholm Declaration in relation to the limitation on states'
freedom to act, even though both provisions are based on the same fundamental principle of sic
utere tuo ut alienum non laedas.19 Article 3 of the Draft states that:20

the state of origin shall take all appropriate measures to prevent significant
transboundary harm or at any event to minimise the risk thereof.

This provision provides the basic foundation of the obligation to prevent significant transboundary
harm, and only in the case where this is not possible, should states exert their best efforts to
minimise the risk.21 States are only required to prevent transboundary harm of "a serious
consequence" and provide "clear and convincing evidence", which is key to classifying an activity
as a breach of the no-harm principle.22 In addition, the obligation to take all appropriate measures
to prevent harm or minimise risk, cannot be limited to activities which have already been
recognised as involving such a risk.23

5.2.2 The legal status of the No-Harm Principle
To be considered as customary international law, the no-harm principle is required to satisfy two
key elements. According to Article 38 of the Statute of International Court of Justice, these
elements are state practice and opinio juris.24 However, the process of developing rules of
customary international law is difficult and cannot be considered as a part of a formal legislative
process.25 There is considerable debate within the field of international environmental law of what

18

Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, (2001), Text adopted by the
Commission at its fifty-third session, in 2001, and submitted to the General Assembly as a part of the Commission’s
report covering the work of that session. The report, which also contains commentaries on the draft articles, appears
in Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), Article 3
19
Article 3, commentary.
20
Article 3.
21
Draft articles on Prevention of Transboundary Harm from Hazardous Activities, 2001, Article 3.
22
Afshin Akhtar-Khavari “Restoring the transboundary harm principle in international environmental law: rewriting
the judgment in the San Juan River case”, Chapter 18, International Law, At 282; Tim Stephens International Courts
and Environmental Protection, (Cambridge University Press, Cambridge, UK, 2009), at 133.
23
2001 Draft Article, above n 21, Article 3, commentary.
24
Brian D. Lepard Customary International Law: a new theory with practical applications, (Cambridge University
Press, Cambridge, 2010), at 7.
25
Sands P et al, above n 1, at 199.
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constitutes “rules” or “principles”, and which environmental principles contribute to the
development of customary international law.26 Thus, in order to achieve a customary law status,
the no-harm principle must show strong evidence of state practice and opinio juris.

5.2.2.1 State Practice
To date, a great number of international legal experts and scholars regard the no-harm principle as
customary international law. In order to support this claim, this principle must be recognised and
carried out by State practice which can be perceived from various sources, including, inter alia,
ratification of treaties, national legislation, the decisions of national courts, votes and other
international meetings in the UN General Assembly and other international organizations, and
legal opinions by government lawyers.27 In regards to this, the no-harm principle has been adopted
in numerous international treaties including early treaties such as the 1951 International Plant
Protection Convention, which aims to prevent and control the spread of pests of plants and plant
products across national boundaries.28 The 1963 Nuclear Test Ban Treaty prohibits nuclear tests if
the explosion causes radioactive debris outside the jurisdiction where such an explosion is
conducted.29 The 1972 World Heritage Convention also addresses the prevention of transboundary
harm. It states that parties agree not to take measures that could directly or indirectly damage other
parties' heritage.30 This principle is also reflected in Principle 3 of the Principle of conduct in the
field of environment for the guidance of States in the conservation and harmonious utilisation of
natural resources shared by two or more states, adopted by the Governing Council of UNEP in
1978.31

Based on its adoption in the above treaties, the no-harm principle can be said to have developed
earlier state practice, which may contribute to the development of the customary legal status of the
principle. To date, the no-harm principle has arguably underpinned all international environmental
The Iron Rhine Case, In the Arbitration Regarding the Iron Rhine (“Ijzeren Rijn” Railway”), Between Belgium and
The Netherland, Award of the Arbitral Tribunal, 24 May 2005, Paragraph 58.
27
Sands P et al, above n 1, at 120; Lepard, above n 27, at 8.
28
FAO “International Plant Protection Convention” <www.ippc.int>
29
Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water, 1963, No. 6964 (5
August 1963), Article I.1(b).
30
Convention Concerning the Protection of the World Cultural and Natural Heritage, 1972, (open for signature 16
November 1972, entered into force 17 December 1975) Article 6.
31
UNEP: Governing Council Approval of The Report of the Intergovernmental Working Group of Experts on Natural
Resources Shared by Two or More States, GC.6/CRP.2, 19 May 1978,
26
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treaties, including, inter alia, the UNFCCC,32 the CBD,33 the Ramsar Convention, and the ASEAN
Agreement on Transboundary Haze Pollution (AATHP).34

Furthermore, the evidence of state practice can be determined from other sources, including the
pleadings of states before the international courts and tribunals, court decisions, and collections of
diplomatic materials. Useful pleadings include the 1974 Nuclear Tests case when Australia and
New Zealand commenced proceeding against France before the ICJ to stop their nuclear testing
activities in the Pacific. In this case, New Zealand argued that France's nuclear tests had taken
against the international law by violating the rights of all members of the international community
to be free from nuclear tests that result in radioactive fallout and contamination of the
environment.35 In addition, the 1995 New Zealand reactivation of its earlier 1974 Nuclear Tests
case against France, is also useful. A review of the pleadings in the 1995 Nuclear Tests case
indicates that New Zealand’s assertion that the no-harm principle reflects a well-established rule
of customary international law was not opposed by France. This view was also endorsed by Judge
Weeramantry in his dissenting opinion. In his opinion, Judge Weeramantry stated that the
obligation not to cause damage to the environment of any other nation is “a deeply entrenched
principle, grounded in common sense, case law, international conventions, and customary
international law.”36
Ultimately, in the ICJ’s 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapon, the ICJ stated that:

The existence of the general obligation of States to ensure that activities within their
jurisdiction and control respect the environment of other States or of areas beyond
national control is now part of the corpus of international law to the environment.37

32

UN General Assembly, United Nations Framework Convention on Climate Change: resolution / adopted by the
General Assembly, 20 January 1994, A/RES/48/189.
33
The Convention on Biological Diversity 1760 UNTS 69 (opened for signature 5 June 1992, entered into force 29
December 1993), Article 3.
34
The ASEAN Agreement on Transboundary Haze Pollution, 2002, Article 3(1).
35
ICJ Pleadings, Oral Arguments, Documents Nuclear Tests Cases (New Zealand v. France), 1978, paragraph 22;
Sands P et al, above n 1, at 255;
36
Dissenting Opinion of Judge Weeramantry Nuclear Tests Case (New Zealand v. France) 1995, at 347.
37
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p.226, paragraph 29.
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Following this Advisory Opinion, the status of the no-harm principle as customary international
law became clear,38 although its implementation of this obligation is challenging as states must
define the term ‘environment' and specify what environmental damage is considered serious or
significant in order to determine whether a state is in breach of the no-harm principle.

Since the Nuclear Weapons Advisory Opinion the no-harm principle has been referred to in
decisions of several international cases related to transboundary environmental harm, reflecting its
well-established position under customary international law. For example, following the Pulp
Mills on the River Uruguay case, it is been confirmed that “a state…[must] use all means at its
disposal in order to avoid activities which take place in its territory, or any area under its
jurisdiction, causing significant harm to the environment of any other states.”39 The court also
established that the obligation not to cause harm is part of the corpus of international law relating
to the environment, confirming the position stated in the ICJ’s 1996 Advisory Opinion40. Another
example is the 2008 Aerial Herbicide Spraying case where Ecuador filed an application instituting
proceedings against Colombia in respect of a dispute regarding the alleged aerial spraying of toxic
herbicides in the vicinity of their shared border.41 In this case, Ecuador claimed that Colombia
failed to meet its obligations of prevention and precaution.42 Ecuador requested a judgment of the
court ordering Colombia to, inter alia, “respect the sovereignty and territorial integrity of Ecuador
and… to take all steps necessary to prevent…the use of any toxic herbicides in such a way that
they could be deposited onto the territory of Ecuador.”43 Simply put, Ecuador requested Colombia
to apply the no-harm principle in their activities near the border of Ecuador. However, in 2013,
Ecuador notifies the Court its intention to discontinue the proceeding, and the Court accepted the
request.44

5.2.2.2 Opinio Juris
38

Sands P et al, above n 1, at 196.
Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 14, paragraph 101.
40
Paragraph 193.
41
Aerial Herbicide Spraying (Ecuador v. Colombia) Order of 20 May 2008, I.C.J. Reports 2008, p. 174.
42
International Court of Justice, Case Concerning Aerial Herbicide Spraying, Ecuador v. Colombia, 2008, II
Application instituting proceedings, Paragraph 37.
43
Paragraph 2 and 38.
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Aerial Herbicide Spraying (Ecuador v. Colombia), Order of 13 September 2013, I.C.J. Reports 2013, p. 278.
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In addition to state practice, it is important to prove that States are acting in response to a conviction
that the rule is obligatory. This is the second element of customary international law and is referred
to as opinio juris.45 Proving the existence of opinio juris as the subjective element in the formation
of customary international law is more difficult than proving state practice, since it requires
consideration of the motives underlying states’ activities.46 As Kadens and Young have argued,
“transforming a general practice into a binding rule ‘has always been the central problem’ in
theorizing customary international law.”47 Nevertheless, there are a number of elements that may
be considered to prove opinion juris, such as the fact that the custom has been used for so long, it
is accepted as compulsory without any interruption, and it is consistence with other customs. In
this sense, the ratification of treaties may also be considered as evidence of opinio juris,48 since it
signifies the intention of states to be legally bound by the obligations of that treaty. As the no-harm
principle has been adopted by all international treaties, which are ratified by numerous countries,
it can be argued that the principle has satisfied its opinio juris requirement. Additionally, there are
a number of sources where motives can be found, including “expressions of beliefs regarding acts
of international organisations and other international meetings [and] statements made by
representatives of states.”49

Based on the above explanation, it can be concluded that there is strong evidence of state practice
and opinio juris supporting the no harm principle. Therefore, it can be argued that the responsibility
not to cause harm to other states' territory has been universally accepted, is obligatory, and is
independently binding on all states in respect of transboundary harm. 50 Consequently, a violation
of the no-harm principle is a breach of international law giving rise to state responsibility,51 which

Sands P et al, above n 1, at 121; Jo Lynn Slama “Opinio Juris in Customary International Law” (1990), Oklahoma
City University Law Review, Vol. 603, at 606.
46
At 122.
47
Emely Kadens and Ernest A. Young “How customary is customary international law?”, (2013), William and Mary
Law Review, Vol. 43, Issue 3, at II. A; Omri Sender and Michael Wood “A Mystery No Longer? Opinio Juris and
Other Theoretical Controversies Associated with Customary International Law” (2017), Israel Law Review, Vol. 50:3
at 300.
48
Jesse Cameron Glickenhaus “Potential ICJ Advisory Opinion: Duties to Prevent Transboundary Harm from GHG
Emissions”, (2015) N.Y.U. Environmental Law Journal, Vol. 22, at 134.
49
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50
Sands P et al, above n 1, at 196; Luoise Angelique de La Fayette International Liability for damage to the
environment, in Malgosia Fitzmaurice, et al, (ed) Research Handbook on International Environmental Law, (Edward
Elgar, Cheltenham, UK, 2010, at 321.
51
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may serve as a legal basis to challenge a states' activities under customary international law and to
hold them liable for their actions causing environmental damage.

5.2.3 Due Diligence Requirement
The commentary of Article 3 of the Draft Articles on Prevention of Transboundary Harm from
Hazardous Activities confirms that the obligation of states to prevent harm is one of due
diligence.52 This means that the no-harm principle is one of conduct and not one of result and
requires states to implement reasonably appropriate or ‘due diligence’53 measures. Benoit M argue
that “at the very least, a due diligence obligation requires…a state…[to make] no less effort to
avoid transboundary environmental harm than it does to avoid environmental harm within its own
territory.”54 However, it should be noted that the implementation of due diligence is not intended
to guarantee that significant harm is totally prevented, even though origin state must exert its best
effort to minimise the risk. Due diligence is now a critical aspect of implementing the no-harm
principle.

The due diligence requirement in the obligation not to cause harm was expressly articulated in the
2010 ICJ decision in the Pulp Mills on the River Uruguay case between Argentina and Uruguay.55
The dispute arose in 2006 when Uruguay authorised the construction of pulp mills on the banks of
the Uruguay River, which is an international boundary between Uruguay and Argentina.56
Argentina argued that the construction violated the 1975 Statute of the River Uruguay, signed by
both countries.57 Based on this regime, both states agreed to bring the dispute related to the
Uruguay River before the ICJ.58 In this case, the Court found that Uruguay had violated a number

52
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of procedural obligations, including not exercising due diligence in conducting an environmental
impact assessment. The Court pointed out that “the principle of prevention, as a customary rule,
has its origins in the due diligence that is required of a state in its territory.”59 From here, due
diligence becomes an obligation under the no-harm principle, putting more pressure on states to
do all they can to prevent or avoid transboundary harm.60 The Court acknowledged the due
diligence obligation is part of the core of international law relating to the environment.

Moreover, the obligation to exercise due diligence to prevent transboundary harm also appears in
the San Juan River Case between Nicaragua and Costa Rica, decided in 2015.61 In this case, the
Court determined that Costa Rica had failed to conduct an adequate environmental impact
assessment prior to constructing a road along a stretch of the San Juan River, a requirement in
cases where there is a risk of significant harm.62 Thus, according to the Court, Costa Rica did not
fulfil its due diligence obligation.63 Ultimately, states are required to exercise due diligence under
the no-harm principle to avoid environmental harm, including projects with potential
transboundary pollution harm.64 States must act reasonably and in good faith to regulate public
and private activities within their jurisdiction and control, which can potentially harm the
environment.

In addition, the importance of due diligence procedures to support the effective implementation of
the no-harm principle is also shown by the 2011 Advisory Opinion from the Seabed Disputes
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Chamber of the ITLOS concerning Responsibilities and Obligations of States Sponsoring Persons
and Entities with Respect to Activities in the Area.65

This Advisory Opinion provides an

interpretation of the assertion that “states shall take all measures necessary to ensure that activities
under their jurisdiction or control are so conducted as not to cause damage by pollution to other
States and their environment”, as stated in Article 194(2) of UNCLOS.66 It emphasises that the
terms “responsibilities to ensure” are “due diligence” obligations.67 This indicates that states must
take all measures available, including adoption of law and regulation, to comply with its obligation
not to cause harm.68 Based on this, implementing due diligence procedures on forest-related
activities in Indonesia, may prevent forest fire occurrences that can adversely impact the
environment.

5.2.4 Applying the No-Harm Principle to Indonesia in Relation to Forest Fire Prevention
Based on the above discussion, the no-harm principle is binding on all states, including Indonesia,
by virtue of customary international law. This would mean that Indonesia has a due diligence
obligation to ensure that forest-related activities in its territory do not cause damage to the
environment of other states. For many years, haze pollution caused by Indonesian forest fires has
severely damaged Singapore and Malaysia's environment and economy.69 On some occasions, it
brought air quality to levels that are unhealthy for the population of these countries. This damage
can arguably be described as "significant" or "serious" as referred to in the Trail Smelter case and
the Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay).70
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In addition, it is worth noting that a number of domestic court decisions71 have found that Indonesia
has failed to take reasonable measures to prevent transboundary harm, including failure to carry
out environmental impact assessments, or carrying out assessments that are inadequate.
Environmental impact assessment (discussed further below) has an auxiliary role as part of a due
diligence obligation in respect of high-risk activities.72

Moreover, a state may be considered to met its due diligence obligation if it has implemented
relevant legislation, administrative procedures and taken other appropriate steps to prevent
significant transboundary harm, including the implementation of monitoring systems and
authorisation of risk-generating activities, which must be based on proper risk and environmental
impact assessment.73 In the Pulp Mills case, the ICJ refered to the duty to carry out an EIA as a
‘requirement under general international law’ and stipulated that such a duty is implied by due
diligence.74 The Court stated that:

due diligence, and the duty of vigilance and prevention which it implies, would not be
considered to have been exercised, if a party planning works liable to affect the regime
of the river or the quality of its water did not undertake an environmental impact
assessment on the potential effects of such works.75

Measures such as environmental impact assessment are designed to provide all the information
necessary in order to take a decision before starting a project. 76 When haze pollution from the
Indonesian forest fires adversely harmed the neighbouring states, failure to undertake
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environmental impact assessments by Indonesia suggest that due diligence procedures were not
been observed, thus violating the no-harm principle.77
Consequently, Indonesia’s breach of the no-harm principle can be considered as an internationally
wrongful act of state, which entails the international responsibility of that state. This breach could
provide a basis for affected states such as Malaysia and Singapore to challenge Indonesia and to
hold it responsible for transboundary environmental damage in their territory under international
law. Article 12 of the 2001 Responsibility of State for Internationally Wrongful Acts states that:

There is a breach of an international obligation by a State when an act of that State is
not in conformity with what is required of it by that obligation, regardless of its origin
or character.
This Article indicates that state responsibility applies to all international obligations of states
regardless of origin, including an obligation established by “…a customary international law, a
treaty or by general principle applicable within the international legal order.”78 In this sense, the
no-harm principle can be invoked when there is transboundary environmental damage, a causal
relationship between the harm and state-related activities, and the state's failure to take reasonable
precautions to prevent harm.79 Under the rule of state responsibility, there are consequences for
states which breach the no-harm principle, including the responsibility to make reparation for any
injury,80 to make restitution to re-establish the situation which existed before the act was
committed,81 and to provide compensation for the damage caused.82 The application of state
responsibility and its legal consequences could serve as an incentive to force Indonesia to take
appropriate forest-related measures to prevent the occurrence of forest fires. In addition, the state
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responsibility also serves as a foundation for affected states to hold Indonesia to account or even
the basis for legal action against Indonesia.

5.2.5 Conclusion
From the above discussion, it is clear that the no-harm principle is well-established under
customary international law. It applies to Indonesia in respect of transboundary haze pollution
caused by forest fires, affecting the environment and the economy of its neighbouring countries.
Indonesia’s breach of the no-harm principle can be classified as an internationally wrongful act,
giving rise to state responsibility. Therefore, under state responsibility, Malaysia and Singapore,
as the two states which are adversely impacted by the forest fires in Indonesia, could challenge
Indonesia and hold it responsible for the harm. However, to date, neither Malaysia nor Singapore
has challenged Indonesia on the international stage, regarding this issue, let alone initiating legal
action against Indonesia. This research argues that one of the reasons for this reluctance is the
presence of the ASEAN Way, the region's core norm, upholding the principle of non-interference
as the main principle above all others. In addition, Malaysia and Singapore are two of the biggest
investors in the palm oil industry in Indonesia. This has not helped the situation. In fact, some
foreign investment palm oil companies, owned by Malaysia and Singapore, have been involved in
forest fire cases in Indonesia.

Finally, it is difficult for affected states to hold Indonesia responsible under the no-harm principle.
This is because ASEAN member states, including Malaysia and Singapore, have agreed to resolve
transboundary haze pollution matters by way of consultation and negotiation. Settling the dispute
in an international court would be complicated, as it would require the agreement of all the parties
involved. Ultimately, although substantively relevant, for reasons discussed above, this research
argues that the no-harm principle along is not effective in practically preventing forest fires in
Indonesia.

5.3 The Precautionary Principle
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The precautionary principle can be traced back to the 1960s, where it was included in former West
Germany's environmental management.83 However, it began to emerge internationally in the
1980s, when it was incorporated into the 1982 World Charter for Nature.84 This principle was also
reflected in the 1984 Ministerial Declaration of the International Conference on the Protection of
the North Sea, which stated that "precautionary measures for air quality control should be
determined for the protection of the North Sea".85 Thereafter, the precautionary principle has been
reflected in various international legal treaties and declarations.

The first treaty to refer to the term "precautionary measures" was the 1985 Vienna Convention on
the Ozone Layer, stating that the Parties to the Convention be “mindful of the precautionary
measures for the protection of the ozone layer which have already been taken at the national and
international levels”.86 In addition, the 1987 Montreal Protocol adopted the principle by requiring
the international community to take precautionary measures to control total global emissions of
CFCs.87 The precautionary principle was also reflected in the 1988 Ministerial Declaration under
the 1974 Convention for the Protection of the Marine Environment of the Baltic Sea.88 Ultimately,
the meeting of thirty-four Ministers at the Bergen Conference on Sustainable Development in 1990
marked the first time that states declared the precautionary principle as a legal principle having
general application.89 The wide range of environment-related activities covered by the principle
demonstrates its importance within the international community.
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The wording of Principle 15 appears to be a combination of earlier international documents
relating to the precautionary principle. Such terms are also reflected in several international
agreements, including, inter alia, the UNFCCC,90 the CBD,91 and the Helsinki Convention on the
Protection of the Marine Environment of the Baltic Sea92. Subsequently, in Southeast Asia, this
principle was also adopted in the 2002 AATHP, which demonstrates the relevance of this principle
in resolving forest fires and transboundary haze pollution. Article 3(3) of the AATHP states that:93
The Parties should take precautionary measures to anticipate, prevent and monitor
transboundary haze pollution as a result of land and/or forest fires which should be
mitigated, to minimise its adverse effects. Where there are threats of serious or irreversible
damage from transboundary haze pollution, even without full scientific certainty,
precautionary measures shall be taken by Parties concerned.
Arguably, the adoption of the precautionary principle in the AATHP as the region’s main
agreement relating to forest fires and transboundary haze pollution, indicates how difficult it is to
measure the impact of forest fires and the seriousness of their damage.
5.3.1 Legal Status of the Precautionary Principle
To date, the status of the precautionary principle in international law is still under debate.
According to some, the precautionary principle has not been widely accepted as international
customary law. In 2009 Patricia Birnie and Alan Boyle argued that:94

[States] have made value judgements about how to respond to environmental risk, and have
been more willing to be more precautionary about ozone depletion, dumping at sea or
whaling, than about fishing or industrial activities which cause air, river, or marine
pollution. This does not imply that Principle 15 is not a principle of international law, only
90
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that its implications should not be exaggerated by attempting to turn it into an obligation
of precautionary conduct with specific normative implications quite separate from those
already required by Principle 2 of the Rio Declaration.
One the other hand, others would argue that the principle has already emerged as a principle of
customary international law. Philippe Sands has stated:95

The legal status of the precautionary principle is evolving. At a minimum, however, there
is sufficient evidence of state practice to justify the conclusion that the principle, as
elaborated in the Rio Declaration and the Climate Change and Biodiversity Conventions,
has now received sufficiently broad support to allow a good argument to be made that it
reflects a principle of customary law.

In support of this, apart from the 1990 meeting of thirty-four Ministers at Bergen, which marks the
first time that states declared the status of the precautionary principle as a legal principle with
general application,96 the status of the principle has also been enhanced by various international
cases, which is evidence of state practice supporting the principle.

The precautionary principle was first invoked before the ICJ in the 1995 Nuclear Test Case
between New Zealand and France.97 In this case, New Zealand described the precautionary
principle as a very-widely accepted and operative principle of international law. Consequently,
France was bound to respect the principle as customary international law,98 and obliged to prove
the safety of such nuclear tests and to perform an environmental impact assessment before
conducting the tests.99 New Zealand argued that the environmental impact assessment must show
that nuclear tests will not give rise to any radioactive contamination of the marine environment in
order to proceed.100 However, the court order did not explicitly refer to the precautionary principle
and dismissed New Zealand's claim on procedural grounds, although two judges (Judges Palmer
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and Weeramantry) acknowledged the precautionary principle was an emerging principle of
international environmental law.101 In his dissenting opinion, Judge Palmer stated that:

the norm involved in the precautionary principle has developed rapidly and may now be a
principle of customary international law relating to the environment.
Judge Weeramantry supported this statement by saying that “the principle has evolved to meet its
evidentiary difficulty caused by the fact that information required to prove a proposition, may be
in the hands of the party causing the damage,” and that the principle “had gained increasing support
as part of international environmental law.”102

Moreover, the precautionary principle has also been invoked in several cases before the
International Tribunal for the Law of the Sea (ITLOS), including in the Southern Bluefin Tuna
case between Australia and Japan, and New Zealand and Japan.103 In this case, Australia and New
Zealand requested the tribunal to order that parties, including Japan, “…act consistently with the
precautionary principle in fishing for southern bluefin tuna.”104 In its response, Japan did not
address the question of the status of the principle, and thus the Tribunal ordered that the parties
should exercise caution in order to ensure that adequate and effective conservation measures are
implemented to “advert further deterioration of the southern bluefin tuna stock.”105 In addition, the
precautionary principle has also been addressed in a number of World Trade Organization (WTO)
dispute settlement cases.106

In Europe, the precautionary principle is regarded as one of the most important principles of the
European Community environmental policy as it was adopted in the 1992 Treaty on European
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Union (Maastricht Treaty).107 As a consequence, the precautionary principle has been invoked in
a number of disputes between European countries. For these reasons, in European context, it can
be said that the precautionary principle is part of the regional customary international law.108 More
generally, in the WTO Beef Hormones case in 1998, the European Community went further and
asserted that the precautionary principle was a rule of customary international law or, at the very
least, a general principle of law.109

However, other states do not view the precautionary principle as principle of customary
international law. The United States for example, characterizes it as an ‘approach’, the content of
which may vary from context to context.110 In the Beef Hormones Case, the Appellate Body agreed
with the United States stating that:

Whether it has been widely accepted in Members as a principle of general or customary
international law appears less than clear. We consider, however, that it is unnecessary, and
probably imprudent, for the Appellate Body in this appeal to take a position on this
important, but abstract, question. We note that the panel itself did not make any definitive
finding with regards to the status of the precautionary principle in international law and
that the precautionary principle, at least outside the field of international environmental
law, still awaits authoritative formulation.111

In the literature, some environmental lawyers argue that the precautionary principle is already a
principle of customary international law, while others argue that this is not the case. 112 There are
good reasons behind the hesitation in characterizing the precautionary principle as part of custom,
including the fact that precautionary approach is not universally applied. For example, the
precautionary approach is adopted in the CBD and the UNFCCC, but not in the 1994 Nuclear
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Safety Convention, the 1995 Washington Declaration on the Protection of the Marine Environment
from Land-based Activities, and the 1998 Rotterdam PIC Convention.113 In addition, there are also
different thresholds of harm between the UNFCCC and treaties which apply in the marine
environment in terms of when the precautionary principle is applied.114 Therefore, in order to
transform the precautionary principle into a principle of customary international law, some have
argued that it must be applied repeatedly in international court and tribunals, as well as state
practice (as supported by opinio juris).115 So far, the ICJ and a WTO panel have declined to
explicitly affirm that the precautionary principle has a customary international law status.116
On the basis of the above discussion, it can be argued that, globally, the precautionary principle
lacks strong evidence of state practice and opinio juris makes it insufficient to be classified as
customary principle, rather it is an emerging principle. Indeed, this condition will impact its
applicability on forest-related activities in Indonesia.

5.3.2 The Implementation of the Precautionary Principle in respect of Forest-Related
Activities in Indonesia
Arguably, implementing the precautionary principle in respect of Indonesia’s forest-related
activities could have an impact on forest fire and transboundary haze pollution prevention in
Southeast Asia. The precautionary principle comes into effect when a potential risk to the
environment is so high that scientific certainty should not be required prior to taking remedial
action. In other terms, it is to be applied to cases which may result in a long-lasting, serious and
irreversible damage to the environment.117 The global standard embodies a higher threshold for
action compared with other phrases such as ‘potentially damaging effects’ or ‘harm to the
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environment’ of the prevention principle.118 The precautionary principle is not triggered (outside
of a particular regime) where the collective damage is not serious in nature.119

There is a fundamental question as to the relevance of the precautionary principle to Indonesia in
connection with forest-related activities, such as land clearing, since one of the precautionary
principle central components is taking preventive action “in the face of uncertainty.”120 Even
though Indonesian forest fires have caused severe impacts, which are serious and irreversible,
nationally, regionally and globally, one could argue that fires are a recurring problem every year
as a result of common activities, including land clearing for palm oil plantation. In this sense, forest
fires are a predictable result of land clearing activity. As a result, there is no “uncertainty” which
is a requirement for the application of the precautionary principle.

On the other hand, it can be argued that the impact of forest fires in Indonesia are influenced by
various factors of uncertainty, including extreme weather conditions which can contribute
immensely to the magnitude of the fires. For instance, forest fires can occur as a result of
‘controlled burning’ conducted by small-scale farmers for land clearing or land clearing using
heavy machinery by a corporation as a result of extreme weather conditions, including the El Nino
Southern Oscillation (ENSO). In this situation, Indonesia should react to this uncertainty by taking
precautionary action, in order to mitigate forest fires with an extraordinary magnitude such as those
seen in 1997, 2015 and 2019.121 Similarly, the extent of damage caused by forest fires is uncertain;
some cause minimal damage whereas other lead to serious or irreversible damage to the
environment, biodiversity and human health.122 In addition, the extent to which Indonesian forest
fires also negatively affect the economy of not only the source country but also neighbouring
countries in the Southeast Asian region as well as the contribution to the emission of Greenhouse
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Gases (GHG)123 is also uncertain. Therefore, the precautionary principle has clear application in
the context of forest fires and haze pollution in Indonesia and should be implemented by Indonesia
in relation to forest-related activities.

Based on the general definition of the precautionary principle, two types of precautionary measures
could be applied by Indonesia: direct and indirect precautionary measures.124 Direct precautionary
measures are those procedures which requires or prohibits action and behaviour in order to
minimize risk to the environment where the nature of that risk is uncertain. Examples of direct
precautionary measures include the quantified restrictions on CFC production, zero pollutant
discharge goals, and, in the context of forest-related activities, they can be in a form of incentives
which encourage the use of non-burning in land clearing activity. Adopting an incentives
mechanism to encourage the use of zero-burning methods in land clearing may directly affect
actors’ behaviour and encourage them to use safer alternatives, including abandoning (fully or in
part) the use of controlled burning for small scale farmers. This shift would contribute to reducing
the occurrence of forest fires while also supporting the region’s efforts in carrying out sustainable
forest management. Indirect precautionary measures on the other hand, may constitute “…legal or
political environmental incentives or disincentives which…tend to generate behavioural adherence
to the precautionary principle.”125 Examples of indirect precaution include “strict liability
standards, …environmental impact assessments, and access to environmental information.”126

5.3.3 Issues of Implementation
From the above discussion, it is quite clear that the main issue which is hampering the
implementation of the precautionary principle in Indonesia is the fact that it has not yet reached
the status of customary international law. “The lack of rulings in favour of the precautionary
principle in international courts…suggests that the principle is still only emerging as part of
customary international law.”127 The lack of clarity in the status of the principle affects states
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decision to trigger state responsibility for its breach.128 Consequently, Indonesia is not under an
obligation to implement the principle in the context of mitigating the impacts of haze pollution on
its neighbouring states, and thus there are no legal consequences for Indonesia for not
implementing it. In this sense, the precautionary principle does not satisfy the “primary rules” of
state responsibility which refer to obligations, and thus “secondary rules”, which are legal
consequences of failure to fulfil obligations (state responsibility), cannot be applied.129 Therefore,
despite causing serious damage to the neighbouring countries and the global environment,
Indonesia cannot be considered in breach of the precautionary principle and is consequently, not
in breach of international law. As a result, it is not possible for affected states to invoke the
responsibility of Indonesia or bring proceedings against Indonesia before the international court
and tribunal on the basis of the precautionary principle.

Moreover, similar to the no-harm principle, efforts to develop and apply the precautionary
principle in respect of Indonesia for forest fires may be hindered by the presence of the ASEAN
Way, which promotes consultation and consensus as the basis for its decision-making procedures
for disputes between member-states.130 ASEAN states would likely not want to violate the ASEAN
way norm by invoking the precautionary principle against Indonesia before an international court.
Such action would likely promote political tension between ASEAN member-states, as it
contradicts with the ASEAN's core value that puts forward the principles of sensitivity and
politeness in non-legalistic procedures, and is informal, and flexible in addressing disputes.131

5.5.3.1 Implementation at the Domestic Level
Notwithstanding the uncertainty surrounding the status of the precautionary principle as customary
international law, this principle has been developed by domestic courts in Indonesia in
environmental cases not related to forest fires and transboundary haze pollution and has now been
adopted in legislation: Law Number 32 of 2009. In the 2001 Kapas Transgenik (Transgenic
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Cotton) Case in Indonesia, between several environmental NGOs against the Minister of
Agriculture and Managro Kimia, the precautionary principle was, for example, used as the
underlying principle to petition the court to revoke the Minister's permit allowing the release of
transgenic cotton produced by Managro Kimia.132 The plaintiffs argued that the permit issued by
the Minister was illegal since it was issued without an initial environmental impact assessment,
which undermines the application of the precautionary principle in Indonesia.133 The Minister of
Agriculture and Managro Kimia did not challenge the precautionary principle's legal status, but
instead claimed they in fact acted in accordance with the precautionary principle. The court agreed
with the defendant's arguments. It found that the Minister had made an initial public announcement
and asked the expert and scientific committees before releasing the Bt cotton, and was therefore
not acting inconsistently with precautionary principle.

Another example of a case involving the interpretation of the precautionary principle concerned a
dispute between a group of a landslide victims against a state-owned forestry company (Perhutani)
and the government in 2003.134 According to the victims, the Indonesian government failed to
monitor Perhutani's activities, resulting in a failure to take countermeasures and exercise due
diligence, ultimately resulting in a landslide. The defendant claimed that they had followed all the
necessary measures and blamed the landslide on a natural disaster. In resolving this dispute, the
court referred to the precautionary principle as adopted in Principle 15 of the Rio Declaration.
Although the precautionary principle was not included in Indonesian environmental law at the
time, the court nevertheless considered it relevant to its decision.135 The court applied the
precautionary principle in order to reject the defendant's claim on the landslide was a result of a
natural disaster. The court stated that "…when the environment has been damaged, lack of
knowledge cannot be used as a reason to postpone the recovery of the damaged environment." In
this case, the court also shifted the liability for damage from negligence strict liability on the basis
of the precautionary principle.136
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Therefore, the precautionary principle's legal status is arguably more certain at the domestic level
than the regional or international level at the moment. Based on the above cases, the Indonesian
courts can, in principle, apply the precautionary principle independently as a principle of domestic
environmental law to cases involving forest fires and transboundary haze pollution in Indonesia.

In 2009, under the Indonesian Law Number 32, the precautionary principle's status was formally
incorporated into Indonesian law and listed as one of the most important principles for
environmental protection in Indonesia. It has been applied in several domestic environmental cases
in Indonesia since 2009, such as Ministry of Environment and Forestry Republic of Indonesia v
PT Merbau Pelalawan Lestari.137 The Indonesian supreme court in this case expressed that article
2(f) of the Law number 32 of the year 2009 implemented Principle 15 of the 1992 Rio Declaration
on the Precautionary Principle in Indonesia.138 The supreme court further confirmed that the
Indonesian judges have an obligation to ensure that the precautionary principle is implemented in
domestic legal cases. Additionally, the supreme court declared that PT Merbau Pelalawan Lestari
was guilty of breaching the precautionary principle in Indonesia, and also suggested the principle
was applicable to all nations under international law. The court ruled that PT Merbau Pelalawan
Lestari carried out activities which caused severe environmental damage, including deforestation,
and ordered compensation of US$ 1.1 billion.139 The application of the precautionary principle in
this decision could have a significant impact on changing people's behaviour relating to forestactivities in the future. It should force companies to take precautionary measures in respect of
potentially harmful projects in the future, will influence future decision making.140

5.3.4 Conclusion
The precautionary principle has become a key international environmental principle, especially
after the adoption of the 1992 Rio Declaration. It has been endorsed in various international
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declarations and treaties. It has also been invoked in several cases before international courts as
well as in domestic cases in Indonesia. The application of this principle in Indonesia is undoubtedly
useful and will hopefully support Indonesia’s efforts to prevent forest fires and transboundary haze
pollution. However, the legal status of the precautionary principle at the international level is still
unclear. Some consider it customary international law, while others still see it as a persuasive but
soft obligation. As a result, states that do not apply this principle, including Indonesia in relation
to its forest-related activities and operations, cannot be held responsible for their actions at the
international level.

Moreover, affected states, such as Malaysia and Singapore, will likely have difficulty in
developing an argument that Indonesia is accountable for breach of the precautionary principle.
There are several reasons for this, including, in particular, the existence of the ASEAN way norm,
which promotes consultation, negotiation and consensus in resolving disputes between ASEAN
member-states. In addition, as noted above, ASEAN member-states have signed a regional
agreement concerning transboundary haze pollution issues, the AATHP, which requires states to
settle the dispute by negotiation.

5.4 The Duty to Assess Environmental Impact (Environmental Impact
Assessment)
Since Indonesia is the world’s largest palm oil producer and one of the world's leading producers
of pulp and paper, the operation of which is closely related to land clearing and deforestation,
implementing environmental impact assessment is thus necessary. Therefore, this section will
analyse EIA as a principle of international law, in order to assess whether it imposes obligations
on Indonesia to prevent forest fires and mitigate transboundary haze pollution in the region.

5.4.1 Origins and Development of Environmental Impact Assessment
Environmental Impact Assessment is “a process that produces a written statement to be used to…
[inform] decision-makers…[about]… the environmental consequences of proposed activities…”
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and projects, influencing their decisions when putting mechanisms into place.141 It was first
introduced in the late 1960s in the US as part of the National Environmental Policy Act,142 which
defined an EIA as:

the systematic identification and evaluation of the potential impacts (effects) of proposed
projects, plans, programs, or legislative actions, relative to the physical-chemical,
biological, cultural, and socio-economic components of the environment.
EIA emerged internationally after being adopted in the 1972 Stockholm Declaration and has now
developed into an “established international and domestic legal process for integrating
environmental

considerations

into

socio-economic

development

and

decision-making

processes.”143

Moreover, EIA is also incorporated into Principle 17 of the 1992 Rio Declaration, which can be
considered the strongest evidence of international support for the concept of EIA. Principle 17
states that:

Environmental impact assessment, as a national instrument, shall be undertaken for
proposed activities that are likely to have a significant adverse impact on the environment
and are subject to a decision of a competent national authority.
The mandatory language of Principle 17 signifies that environmental impact assessment is required
by international law, especially for activities which may have a harmful transboundary impact.144
Following the inclusion of the EIA in Principle 17 of the Rio Declaration, other international
institutions began to recognise and acknowledge the importance of an EIA. One such institution is
the World Bank, which defines EIA as:
141
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a process that evaluates a project's potential environmental risks and impacts in its area of
influence; examines project alternatives; identifies ways of improving project selection,
siting, planning, design, and implementation by preventing, minimising, mitigating, or
compensating for adverse environmental impacts and enhancing positive impacts; and
includes the process of mitigating and managing adverse environmental impacts
throughout project implementation.145

Furthermore, owing to the increasing need to ensure environmentally sound and sustainable
development coupled with anticipatory policies aimed at preventing, mitigating and monitoring
significant adverse environmental impacts, particularly in a transboundary context, the Convention
on Environmental Impact Assessment in a Transboundary Context (Espoo Convention) was
adopted under the auspices of the UNECE in 1991.146 The Espoo Convention defines EIA as “a
national procedure for evaluating the likely impact of a proposed activity on the environment.”147
The convention defines ‘impact’ broadly to include:

any effect caused by proposed activity on the environment including human health and
safety, flora, fauna, soil, air, water, climate, landscape and historical monuments or other
physical structures or the interaction among these factors, it also includes effects on cultural
heritage or socio-economic conditions resulting from alterations to those factors.148
The Convention requires states to ensure that EIA is undertaken before a decision is made to
authorise proposed activities or projects listed in Annex 1, which include pulp and paper
manufacturing of 200 air-dried metric tonnes or more per day and the deforestation of large
areas.149 However, while Espoo can now be ratified by any state, Indonesia is not a party.
Therefore, Espoo does not impose any substantive obligations on Indonesia.
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In addition, the IAIA described Environmental Assessment as “the process of identifying,
predicting, evaluating and mitigating the biophysical, social and other relevant effects of
development proposals prior to major decisions being taken and commitments made.”150
Correspondingly, the duty to assess environmental impacts has also been adopted by the United
Nations Environmental Programme (UNEP), which stated that:151

States (including their competent authorities) should not undertake or authorise activities
without prior consideration, at an early stage, of their environmental effects. Where the
extent, nature or location of a proposed activity is such that it is likely to affect the
environment significantly, a comprehensive environmental impact assessment should be
undertaken in accordance with the following principles.
To date, the principle of environmental impact assessment has since gained worldwide recognition
and is now being introduced into various international environmental treaties and many states'
domestic laws, including that of Indonesia.152

5.4.2 International Cases Related to EIA
In practice, there are cases at the international level, where international courts or tribunals have
assessed the adequacy of an environmental impact assessment. In the Nuclear Test case, to prevent
France from resuming underground nuclear tests, New Zealand argued that France had not
conducted an EIA for this project.153 New Zealand’s arguments were based on the grounds that
customary international law requires an EIA in relation to any activity or project which is likely to
cause significant harm to the environment.154 In the Pulp Mills case, both Argentina and Uruguay
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agreed to carry out an environmental impact assessment.155 However, both states disagreed on the
scope and content of the environmental impact assessment that Uruguay should have carried out.
Uruguay was alleged to have failed to ensure that a full environmental assessment was conducted
prior to its decision to authorise the project. In addition, Argentina argued that “…the decision to
[authorize] the pulp mills was based on unsatisfactory environmental assessments, in particular
because Uruguay failed to take account of all potential impacts…[and to apply international best
practice including]…the 1991 Espoo Convention.”156 Uruguay accepted that an EIA was
“…necessary, but argued that international law does not impose any conditions on the content of
the assessment, [since] the preparation…[is a national procedure]....”157 In this case, the ICJ
concluded that the practice of EIA:

has gained so much acceptance among States that it may now be considered a requirement
under general international law to undertake an environmental impact assessment where
the proposed industrial activity may have a significant adverse impact in a transboundary
context.158
This judgment is also echoed in the Court’s judgment in the Costa Rica v. Nicaragua case in 2015.
While the Court’s judgment in the Pulp Mills case referred to industrial activities, the ICJ in the
Costa Rica v. Nicaragua case expanded the scope by requiring EIA processes to be applied
generally to any proposed activity that may have a “…significant adverse impact in a
transboundary context.”159 It stated that:

to fulfil its obligation to exercise due diligence in preventing significant transboundary
environmental harm, a State must, before embarking on an activity having the potential
adversely to affect the environment of another State, ascertain if there is a risk of significant

155

ICJ Pulp Mills on the River Uruguay (Argentina v Uruguay), request for the indication of provisional measures,
Sumarry of the Order of 23 January 2007; Panos Merkouris “Case concerning Pulp Mills on the River Uruguay
(Argentina v. Uruguay): of environmental impact assessment and “phantom experts”.
156
Paragraph 203
157
Paragraph 203
158
Puls Mills on the River Uruguay (Argentina v. Uruguay) Judgment, I.C.J. Reports 2010, p. 14, paragraph 204.
159
Sands et al, above n 1, at 679

244

transboundary harm, which would trigger the requirement to carry out an environmental
impact assessment.160

5.4.3 Legal Status of the Duty to Assess Environmental Impact
The adoption and recognition of EIA by global and regional institutions, in binding and nonbinding instruments, as well as in national practices described in the previous section, coupled
with its application in numerous international cases, might suggest that EIA is so well established
that it might be regarded as a general principle of law or a requirement of customary law.161 This
means that the application of an EIA is crucial for the successful implementation of the no-harm
principle and other principles related to the prevention of environmental damage. It is regarded as
one of the essential elements of a preventive approach to environmental protection.162 Robinson
states that:

it is becoming a norm of customary international law that nations should engage in
effective EIA before taking action that could adversely affect either shared natural
resources, another country’s environment, or the earth’s commons.163
In addition, ITLOS Advisory Opinion No. 17 in 2011 stressed that the obligation to conduct an
environmental impact assessment is a general obligation under customary international law.164

However, even though the requirement to conduct an EIA is now arguably a norm of customary
international law there is no agreement under general international law as to what the content,
process and minimum requirement of such an assessment should be.165 This is confirmed by Sands
who has stated that: “…an obligation to carry out prior assessment of certain projects now exists
160
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in customary law, even if the scope of any assessment remains to be finally determined.”166
Although international courts and tribunals have required states to conduct prior environmental
impact assessment for projects with potential risks, they have not explained specifically the
conditions that states must follow and the consequences of failure to meet these conditions.167
Based on this, states have a significant discretion in deciding what constitutes an EIA and what
follows an EIA in terms of how that EIA influences decision-making. In this sense, states have the
authority to determine if the project can proceed or whether it should be modified. In this situation
the EIA under customary international law is arguably inadequate.

5.4.4 The Relevance of EIA to Forest Fires Prevention in Indonesia
“It is noteworthy that the formulation of EIA requirements adopted in recent ICJ decisions
is…based on a risk of significant transboundary harm as the trigger for assessment.”168 This
therefore applies to forest-related activities in Indonesia which risk causing transboundary haze
pollution in Southeast Asia. Given the independent status of the Rio Principle 17 and state practice,
it can be argued that customary international law requires states to ensure that an EIA in respect
of activities likely to have a transboundary effect is conducted appropriately.

Arguably, there are several key conditions which may assist the implementation of an EIA process
to clearly measure the risk of significant harm, particularly at the national level. These conditions
include public participation, which “…establishes a dialog between the public and decisionmakers…to ensure that the decision-maker assimilate the public view into their decision [on the
proposed project].”169 The public can identify and provide information and concern from the local
point of view, which often different with the view of the company that operates the project.170
Other conditions are expert involvement, the availability of information from the proposed project,
and a strict monitoring process. Monitoring is considered as a critical component of a successful
environmental impact audit, and it can be one of the most effective assurances of commitment to
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implement and mitigate measures.171 These conditions, however, are still lacking in EIA
procedures in Indonesia, therefore undermining the effectiveness of any EIAs carried out. For
example, many EIA process is conducted without involving public participation. In fact, Article
26 of the Indonesian Law Number 32/2009 which required an EIA process to involve public
participation, including public that are directly impacted, environmentalist, and public indirectly
impacted by the EIA process, is now amend by the Indonesian Omnibus Law No. 11/2020. Article
26 of this law stated that EIA process will only involve public participation that are directly
impacted by the proposed project.172 This law also removes the involvement of experts and
environmental organisations in drafting and developing the EIA document. In addition, issues with
government bureaucracy and the quality of social impact assessment documentation in Indonesia's
EIA system further complicates the situation.173 As a result, although EIAs are conducted, forest
fires still occur in some cases.

Furthermore, it is difficult for affected states such as Malaysia and Singapore to hold Indonesia
accountable for their actions, and challenge Indonesia before the international courts and tribunal
for violating this principle even though it is considered a requirement of customary international
law. As noted above, ASEAN member states agreed to settle their disputes by way of consultation
and negotiation.

5.5 The Duty to Cooperate
This principle is reflected in many international treaties and supported by a much state practice,
including in cases related to transboundary environmental harm.174 The duty to cooperate has also
been described in international declarations and treaties, which signifies its importance globally.
The duty to cooperate is expressed by Principle 24 of the Stockholm Declaration, and Principle 27
of the Rio Declaration, stating that:
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States and people shall cooperate in good faith and in a spirit of partnership in the fulfilment
of the principles embodied in this Declaration and in the further development of
international law in the field of sustainable development.175
In addition, the duty to cooperate is clearly stated in various international and regional treaties
including inter alia, the 1991 Convention on Transboundary EIA,176 the 1975 Statute of the River
Uruguay,177 the 2002 ASEAN Agreement on Transboundary Haze Pollution,178 and the 2015 Paris
Agreement.179

Furthermore, the duty to cooperate has been articulated and developed in various international
cases. These include the Lac Lanoux Arbitration, which is considered the origin of the duty to
cooperate with particular emphasis on the duty of notification and consultation. In this case, it was
confirmed that states have an obligation to notify and consult with a state that could be potentially
affected by a proposed activity. However, the affected state does not have the right to veto the
planned activity.180 Another case supporting international cooperation is the 2003 ITLOS Land
Reclamation Case between Malaysia and Singapore.181 Malaysia alleged in this case that
Singapore's land reclamation activities in the Strait of Johor harmed Malaysian territory by
degrading the marine environment and displacing Malaysian fishermen.182 Judge Anderson
encouraged the improvement and continuation of cooperation by both states in an effort to find the
best solution in regards to the preservation of the marine environment of the Straits of Johor.183
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Moreover, the obligation of states to cooperate is at the centre of the MOX Plant Case (Provisional
Measures) between Ireland and the United Kingdom, where the ITLOS affirmed that:

The duty to cooperate is a fundamental principle in the prevention of pollution of the
marine environment under Part XII of the Convention and general international law and
that rights arise therefrom which the Tribunal may consider appropriate to preserve under
article 290 of the Convention.184
A more recent confirmation relating to the importance of states' obligation to cooperate can be
found in the ITLOS 2015 Advisory Opinion on a Request submitted by the Sub-regional Fisheries
Commission.185 When addressing questions concerning the rights and obligations of coastal states
in ensuring the sustainable management of shared stocks and stocks of common interest, especially
small pelagic species and tuna,186 ITLOS found that:

both are 'due diligence' obligations which require the states concerned to consult with one
another in good faith, pursuant to article 300 of the Convention. The consultations should
be meaningful in the sense that substantial effort should be made by all states concerned,
with a view to adopting effective measures necessary to coordinate and ensure the
conservation and development of the shared stocks.187

The inclusion of the principle of cooperation in various binding and non-binding international
treaties and its implementation in several international cases has elevated the principles' legal status
and importance. Based on a report by the Expert Group convened by the Commission on
Sustainable Development in 1995, the duty to cooperate is considered a well-established principle
of international law.188
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Hence, it is argued that Indonesia has a legal obligation under the principle to cooperate with other
states, particularly those potentially affected by its forest-related activities, on developing
initiatives to prevent forest fires. In addition, states that are affected by environmental damage,
such as Malaysia and Singapore, could challenge Indonesia as the polluting state if the expected
duty to cooperate is not undertaken. In fact, Malaysia and Singapore have the right under this
principle to ask Indonesia to cooperate and collaborate concerning its forest-related activities,
including to provide notification on potentially harmful activities, and consultation on how to
minimise the adverse environmental impacts from such activities. This research argues that
applying the duty to cooperate is potentially useful for controlling and monitoring proposed forestrelated projects in Indonesia and supporting the region in preventing forest fires.

5.6 The Duty of Notification
When smoke resulting from forest fires begins to cross into neighbouring countries, the source
state is under an obligation to notify the affected state. Although this principle will not prevent
forest fires, it may nevertheless help to avoid unnecessary damage and reduce adverse impacts on
neighbouring states. Notification requirements will invariably enable potentially affected states to
prevent further damage by adopting precautionary measures, such as evacuation of people
susceptible to haze pollution, including children, pregnant women, and the elderly.189 Unnecessary
damage may also be minimised by placing restrictions on the movements of the people such as not
allowing them to go outside in areas that could adversely affect their health.

Initially, the duty of notification appeared in a proposed principle under the 1972 Stockholm
Declaration, where it was stated in the draft of Principle 20 that:

Relevant information must be supplied by States on activities or developments within their
jurisdiction or under their control whenever they believe, or have reason to believe, that
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such information is needed to avoid the risk of significant adverse effects on the
environment in areas beyond their national jurisdiction.190
This proposed duty to notify was originated at Stockholm as part of a broader conception of the
duty of acting states to consult with affected states before undertaking activities that may damage
the environment. This idea was however, opposed by a number of states at the time and the draft
received a significant setback when a dispute between Brazil and Argentina arose.191 In this
dispute, Argentina called upon Brazil to consult with them prior to building a hydroelectric facility,
which was to utilise a river that eventually flowed into Argentina. Argentina pressed its demand
at Stockholm by supporting the proposed duty to consult and proposing a more particularised
version of the duty of notification. However, Brazil felt that no state should be obliged to supply
information that may jeopardise its national security, economic development, or national efforts
to improve the environment.192 As a result, to avoid compromising the ongoing dispute between
these two countries, the Stockholm Conference decided to omit draft Principle 20.193 Nonetheless,
this principle is formulated, more narrowly, in Principle 19 of the 1992 Rio Declaration, which
states that:

States shall provide prior and timely notification and relevant information to potentially
affected States on activities that may have a significant adverse transboundary
environmental effect and shall consult with those States at an early stage and in good
faith.194
Indeed, the duty to notify has been widely known to apply to activities that are likely to cause
transboundary environmental harm. In the San Juan River Case, for example, the Court required
party to notify in good faith the potentially affected state, when there is a confirmation from an

U.N. Doc. A/CONF. 48/3 Annex, Para. 20, at 4 (1972); Louis B. Sohn “The Stockholm Declaration on the Human
Environment”, (1973) The Harvard International Law Journal, Vol. 14, Number 3, at 496; Daniel G. Partan “The Duty
to Inform in International Environmental Law”, (1988) Boston University International Law Journal, Vol. 6:43, at 44.
191
Partan, above n 107, at 45.
192
At 45.
193
At 46.
194
1992 Rio Declaration, Principle 19, UN Commission on Human Rights, Human rights and the environment., 24
February 1995, E/CN.4/RES/1995/14
190

251

EIA that there is a risk of significant transboundary harm resulting from an activity.195 In fact,
some experts argue that the duty to notify is a customary international law, particularly in relation
to transboundary watercourses, which may cause a significant transboundary environmental
harm.196 However, there are not sufficient evidence of consistent state practice supported by
opinion juris that can endorse this opinion.197 This principle is mostly adopted in treaties between
European or North American states.198 In addition, prior to 1990s, there was no evidence that states
provide notification before conducting activities that enation transboundary harms in the absence
of a treaty commitments.199 Although the duty of notification is not yet considered customary law,
its implementation indicates a strong effort to act diligently to prevent other states from
transboundary environmental damage. It has a crucial role to play, as a procedural obligation, in
the implementation of substantive obligations, especially the obligation to prevent transboundary
harm. In contrast, non-compliance with procedural obligations, including the duty of notification,
can be considered as evidence of a failure to act carefully to comply with substantive obligations,
including to protect and prevent transboundary harm.200

By contrast, a failure to respond to a notification in respect of that activity may be considered as a
state’s approval of that activity. Mr. Barboza, the Special Rapporteur of the ILC, proposed that
state not responding to a notification within six months should be presumed to agree to the
proposed project. An example concerning response to notification, although not in the context of
an environmental obligation, is the Great Belt case between Denmark and Finland. Finland
challenged Denmark’s construction of a bridge across the Danish straits, which interfered with the
Finnish rights of unimpeded passage through this waterway. In this case, Denmark argued that
Finland had failed to respond to the notification explaining its intention to build the bridge, and
thus was precluded from asserting that the bridge would interfere with Finland’s rights under
international law twelve years later. The case was eventually discontinued, but in an earlier
195
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judgement, the ICJ accepted that failure to respond to a state's notification may give rise to a
presumption of acquiescence or estoppel.201

5.6.1 The Duty of Notification in International Cases
Furthermore, the principle of notification has also been developed in various international cases,
including several cases before the ICJ. In the 2015 San Juan River case (Nicaragua v. Costa Rica),
the ICJ confirmed the application of two obligations: notification, and consultation in relation to
the EIA procedures.202 The Judgement in 2015 stated that “if the environmental impact assessment
confirms the existence of a risk of significant transboundary harm, the [acting] state is required to
notify and consult with the potentially affected state, to determine the appropriate measures to
prevent or mitigate that risk”.203 In this case, the Court found that Costa Rica was under an
obligation to carry out an environmental impact assessment, and to notify and consult with
Nicaragua about its road construction project, given the potential for adverse impacts on the San
Juan River and two wetlands of international importance.204 The Court found that Costa Rica's
road construction did not however, breach substantive environmental obligations. However, Costa
Rica was found to have breached procedural obligations in not carrying out an appropriate EIA
and failing to notify potentially affected states.205 This case therefore supports potential action by
states, such as Malaysia and Singapore, which have been adversely impacted by haze pollution
from forest fires in Indonesia, against Indonesia for having violated their rights to be notified, and
thus having failed to comply with its obligation to prevent significant transboundary harm. Hence,
affected states may be entitled to invoke the responsibility of Indonesia for breach of the principle
of notification in respect of any activity which may cause severe environmental damage.

5.6.2 Implementation in Indonesia
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The existence of the principle of notification may encourage Indonesia to inform neighbouring
states of its proposed forest-related activities, which may contribute to the prevention or reduction
in potentially adverse transboundary environmental impacts. When there is a real danger of harm
in an activity, states tend to be more accepting of the duty to notify potentially affected states.206
In the case of forest fires in Indonesia, activity such as deforestation is categorised as having a
potentially real danger of harm. Deforestation is listed by the 1991 Convention on Environmental
Impact Assessment in a Transboundary Context as one of the activities requiring states to notify
potentially affected states.207 This provision indicates that deforestation, including land clearing
for palm oil plantation, is a high-risk activity likely to cause transboundary harm. As discussed in
chapter 2, deforestation is one of the leading causes of forest fires in the Southeast Asian region
leading to haze pollution which has particularly adversely affected Malaysia and Singapore.

Therefore, under the duty of notification, Indonesia has an obligation to notify Malaysia and
Singapore of its forest-related projects where those projects may lead to transboundary harm and
Indonesia must be willing to discuss its projects with those potentially affected states.208 In practice
however, Indonesia may be reluctant to let other states interfere in its domestic issues, particularly
activities relating to its national interests. Indonesia is unlikely to let other states exercise control
over and participate in the decision-making of its domestic activities, especially concerning
activities relating to the country's largest source of income, the palm oil industry. Nevertheless,
Where transboundary haze pollution occurs and Indonesia has breached its notification obligation,
and Malaysia and Singapore are adversely affected they should invoke the principle of notification
against Indonesia.

5.7 The Polluter Pays Principle (PPP)
In general, the polluter-pays principle can be understood to mean that anyone who damages the
environment should bear the costs of that damage including rectification as well as the cost of
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pollution prevention and control.209 This principle can operate as a mechanism for controlling
activities and projects that have the potential to cause harm to the environment, including those
related to forest exploitation.210 The PPP is considered one of the key principles that can guide
states towards preventing significant adverse transboundary effects.211 In addition, this principle
can impose political obligations through pressure on governments when creating a framework that
may relate to forest exploitation activities,212 which may be useful for countries such as Indonesia,
where forest exploitation is often the leading cause of forest fires.

Furthermore, the internalising, redistributive, preventive and curative functions of the PPP,
combine different objectives (economic, social, and environmental), making it an invaluable tool
for directing sustainable activities.213 More importantly, it can also encourage attitudinal changes
in polluters towards environmental value and provide a clear incentive to alter behaviour towards
environmental activities.214 Based on these descriptions, the PPP application could help prevent
forest fires and transboundary haze pollution in Indonesia, as infringements may cost companies
or a person significant amounts of money and recovery efforts. Consequently, application of the
PPP may persuade companies to act sustainably towards their forest-related activities, and
gradually reduce the risk of forest fire occurrence.

5.7.1 The Origin of the Polluter Pays Principle
The polluter-pays principle (PPP) was first introduced in 1972 by the Organisation for Economic
Cooperation and Development (OECD) Council Recommendation on Guiding Principles
Concerning the International Economic Aspects of Environmental Policies.215 Paragraph 4 of the
Recommendation defines the PPP as:
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The principle to be used for allocating costs of pollution prevention and control measures
to encourage rational use of scarce environmental resources and to avoid distortions in
international trade and investment.216
The OECD recommended that the polluter should bear the expenses of pollution prevention and
control measures. The 1972 OECD Recommendation, however, does not apply to the cost of
environmental damage.217 As it has been developed, the PPP has been viewed as more concerned
with who should pay for environmental damage and/ or its prevention rather than how much the
polluter should pay.218 Furthermore, “in 1974, the OECD Council adopted another
recommendation on the implementation of the PPP,… reaffirming that the principle constituted a
fundamental principle for member-states.”219 The PPP application was later extended in 1989
under the OECD Recommendation on the Application of the Polluter Pays Principle to include
matters relating to accidental pollution resulting from hazardous installations.220 The
Recommendation confirmed that “the operator of hazardous installations should bear the cost of
reasonable measures to prevent and control accidental pollution from that installation, prior to the
occurrence of any accident.”221

Moreover, the Polluter Pays Principle is also now established under the European Union (EU)
Law. It is established under the EU Law's first programme of action on the environment, adopted
in 1973,222 and subsequently under the European Council Recommendation regarding costs
allocation and action by public authorities on environmental matters. The Recommendation stated
that:
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…natural or legal persons governed by public or private law who are responsible for
pollution must pay the costs of such measures as are necessary to eliminate that pollution
or to reduce it so as to comply with the standards or equivalent measures laid down by the
public authorities.223
Following this Recommendation, the EEC Treaty was amended in 1986 to ensure that EU
environmental action was based on the principle that "polluters should pay."224 Similarly, the EU
and EFTA member states agreed in 1992 that parties' actions should be guided by this principle.225
The PPP's adoption by the OECD and the EEC has made the polluter pays principle widely applied
in the international community. Hence, an international strategy for allocating responsibility,
where pollution costs are incorporated into resource use planning and decision-making, is needed.

Furthermore, the adoption of the polluter pays principle in OECD and EU instruments has paved
the way for the principle to be adopted or included in other environmental instruments. This
includes the 1992 Rio Declaration where inclusion of the PPP in Principle 16 of the Declaration
has further enhanced the status of the principle and made it widely recognised. Principle 16 of the
Rio Declaration states that:

National authorities should endeavour to promote the internationalisation of environmental
costs and the use of economic instruments, taking into account the approach that the
polluter should, in principle, bear the cost of pollution, with due regard to the public interest
and without distorting international trade and investment.226
The PPP has also been adopted in various other international instruments. These instruments
include, inter alia, the 1985 ASEAN Convention, the 1991 Alpine Convention, the 1992 UNECE
Transboundary Waters Convention, the 1992 OSPAR Convention, the 1992 Baltic Sea
Convention, the 1994 Danube Convention, the 1994 Energy Charter Treaty and the 2003
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Carpathians Convention. The adoption of the PPP by various international treaties have confirmed
the essential value of the principle and underline the international community's commitment to
environmental protection through this principle.

5.7.2 Legal Status of the PPP
The adoption of the PPP by various international treaties emphasised the significance of this
principle’s status internationally. Some international treaties include strong language that states
'shall apply' the polluter pays principle.227 Moreover, several international environmental
instruments describe the PPP as a general principle of international law, including the 1990 Oil
Pollution Preparedness Convention and the 1992 Industrial Accidents Convention.228 This means
that the PPP is general in a sense that it is potentially applicable to all states across a range of
activities, including forest-related activities. However, although the PPP has broad support in
international treaties and some state practice, it arguably does not yet reflect customary
international law. Some commentators consider this principle to be a 'vague idea', which
complicates its implementation and undermines its value. This criticism is understandable, since
both regional organisations and the national authorities often apply the PPP for their own purposes,
and subject it to different, often overriding considerations, making it difficult to identify one
principle under customary international law.229 Currently, the polluter pays principle operates as a
guideline for environmental policy, stipulating that polluter must bear the cost for the damage
done.230 Hence, when applied to forest fires and transboundary haze pollution Indonesia and
Southeast Asia, it is argued that the PPP is relevant only to the extent that it can be used as a
guideline for ASEAN member states in creating a policy stating that polluter states must bear
damage done to other impacted countries.
5.7.3 Application of the PPP on Forest Fires in Indonesia
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Based on the collection of definitions provided by international declarations and treaties, the
polluter pays principle is suitable to be implemented in the case of transboundary haze pollution
caused by forest fires in Indonesia. It could potentially have a positive impact on efforts to prevent
forest fires in Indonesia since it applies to control measures taken to eliminate or reduce
pollution.231 These control measures may include measures to improve safety, accident
preparedness, emergency plans and special means of response, provision for prompt action
following an accident to protect human health and the environment, and clean-up operations.232
These control measures will significantly benefit the ASEAN member states, including Indonesia,
in their effort to prevent forest fires and stop transboundary harm. Furthermore, the PPP is also
about making polluters pay for the damages they cause, which acts as a deterrent. In practice,
however, the Indonesian government might be reluctant to apply the principle, particularly on
industries vital to its national economy, such as palm oil and timber.

5.8 State Responsibility
“In international law, the law of state responsibility determines the consequences of a state’s failure
to comply with its international obligations.”233 It regulates the accountability of states for
violations of international law that can be attributed to them.234 This responsibility arises as a result
of a breach of any source of international law including custom or a breach of a treaty. 235
Responsibility may arise in relation to a breach of a substantive obligation (such as a failure to
prevent harm) or a procedural obligation pertaining to, and including EIA and duty of
notification.236 Article 2 of the ILC Articles on States Responsibility provides:

There is an internationally wrongful act of a State when conduct consisting of an action or
omission:
a. Is attributable to State under international law; and
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b. Constitutes a breach of an international obligation of the State
Based on the discussion in previous sections of this chapter as well as in chapters 3 and 4, there
are obligations and principles of international environmental law which are binding on Indonesia
by virtue of treaty and custom, including the obligation not to cause harm to the environment of
other states.
The customary obligation to prevent transboundary harm is one of “due diligence”, and, as
described above, this arguably includes the associated obligations of EIA and notification. While
Indonesia might have acted with due diligence in terms of enacting a regulation related to the
prohibition of forest burning, it has failed to carry out or required to be carried out EIA processes.
Based on this, it is argued that Indonesia has breached its obligation not to cause harm to the
environment of other states and this gives rise to state responsibility. Article 12 of the ILC Articles
of State Responsibility stipulate that:

There is a breach of an international obligation by a state when an act of that state is not in
conformity with what is required of it by that obligation, regardless of its origin or
character.237
In relation to this, the Institute de Droit International (IDI), in its 1987 resolution on transboundary
air pollution, has made a crucial contribution, stating that a “State incurs responsibility under
international law for any breach of their international obligation with respect to transboundary air
pollution.”238 In this sense, under the law of state responsibility, Indonesia could be held
accountable on their activities which result in forest fires causing transboundary damage to
neighbouring countries, including Malaysia and Singapore.

5.8.1 Attribution of Conduct to a State
To trigger state responsibility, it is crucial to ensure that the violation of international law can be
attributed to a state.239 In some situations the companies involved in forest fires in Indonesia are
controlled by the government through shareholding or controlled by individuals closely related to
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Indonesian leadership.240 In these cases, the activities of these companies are arguably directly
attributable to Indonesia.

However, in other situations, many actors involved in deliberately burning the forest are private
individuals or companies that have no formal links to the Indonesian government, including
farmers and large timber and plantation companies.241 Moreover, there are no laws and regulations
in Indonesia which specifically provide for these private entities to be treated as state organs or
agents.242 In this sense, it is questionable whether these private activities constitute internationally
wrongful acts of the state, giving rise to state responsibility. Although a violation of international
law may be attributed to a state as a result of that state's indirect involvement in that violation, in
the case of forest fires in Indonesia, it is inaccurate to suggest that the Indonesian government has
approved or even encouraged its private citizens to deliberately burn forests. Indonesia is the party
which has suffered the most damage from these forest fires, compared to the impact sustained by
its neighbouring countries. In fact, Indonesia enacted a number of regulations that evidence
Indonesia’s intention and desire to prevent fires and to punish the perpetrators.

Nonetheless, it can be argued that the Indonesian government, particularly at the provincial level,
is responsible for granting licenses and permits for individual or private entities authorizing them
to exploit natural resources.243 In Indonesia, all land and natural resources are naturally controlled
by the State. Article 33(3) of the 1945 Indonesian Constitution state that “The land, the waters and
the natural resources contained therein shall be controlled by the State and exploited to the greatest
benefit of the people”244 It can be argued that Indonesia has failed to do enough to regulate the
industry or take action against the private actors and it is this failure that constitutes a violation of
its due diligence obligation.

5.8.2 Consequences of Invoking State Responsibility
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By virtue of state responsibility, a state violating international law has an obligation to cease the
act or omission in violation of international law and offer assurances and provide a guarantee of
not repeating the conduct.245 In addition, if the act resulted in injury or damage, the state has an
obligation to make “[F]ull reparation for the injury caused by the internationally wrongful act in
the form of restitution, compensation, and satisfaction…”246 The application of these consequences
will vary from case to case, according to the claim which is presented by the state to a judge or
arbitrator247 or depending on what is agreed by the states to the dispute. This means that apart from
the duty of cessation, other consequences can be claimed singly, depending on the case.

In the case of Indonesian forest fires case resulting in transboundary haze pollution in neighbouring
countries, Indonesia has an obligation to refrain from the conduct which violates international law
and a duty to make reparation and this obligation is independent from any treaty obligation. In this
case however, Indonesia may have ceased the act which breached the obligation, but too late to
stop the fire from spreading to other areas. Therefore, this research argues that the only remaining
obligations that can be carried out by Indonesia is to guarantee non-repetition of the wrongful act
in the future and to make reparation, including restitution, compensation, and satisfaction.
However, guaranteeing non-repetition is also challenging for Indonesia, as forest fires mostly
come from activities related to land clearing for timber or palm oil plantation, which is the
country’s largest source of income. In fact, the occurrence of forest fires every year in Indonesia
is evidence that it is not possible for Indonesia to provide a guarantee to not repeat the activity.

5.8.3 Reparation
The law of state responsibility requires states to make “…full reparation for the injury caused by
the internationally wrongful act.”248 In this case, restitution is the first form of reparation, which
is the obligation for the state in the wrong to “…re-establish the situation which existed before the
wrongful act was committed…”249 However, this obligation is mandatory only if it is materially
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possible to make restitution. In the case of transboundary haze pollution resulting from Indonesian
forest fires, restitution is arguably impossible. The long-term damage on human health and loss of
biological diversity caused by the haze pollution cannot be re-established to the condition which
existed before the wrongful act was committed.250

The second form of reparation is compensation. The state responsible for an internationally
wrongful act is obligated to compensate for financially-assessible damage it caused, which covers
loss of profits.251 In the case of Indonesian forest fires, Indonesia is arguably under an obligation
to compensate impacted countries, including Malaysia and Singapore for the economic loss that
these countries have suffered due to haze pollution. This may include, inter alia, financial loss
from the tourism sectors, education sectors, and the trade sectors of the countries’ economy.
However, there are several important principles governing the obligation to compensate, including,
inter alia, the fact that the loss profit must be sufficiently certain and not merely speculative,252
only losses that are proximate to the unlawful act and in a foreseeable chain of causation can be
compensated,253 any contribution of affected states to the loss occurring will affect the
calculation,254 and affected states are required to take available measures to prevent the losses.255
These conditions will complicate the implementation of compensation in transboundary haze
pollution case.
The last form of reparation is for the state that committed the internationally wrongful act is “…to
give satisfaction for the injury caused by that act insofar as [reparation] cannot be made good by
restitution or compensation.”256 Satisfaction can be in the form of a formal apology or an
expression of regret which intended to provide reparation for immaterial damage which cannot be
expressed in a sum of money.257 In the case of forest fires in Indonesia, former Indonesian president
Suharto, Megawati Soekarnoputri, and Susilo Bambang Yudhoyono delivered formal apologies to
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Malaysia and Singapore in relation to the transboundary haze pollution resulting from forest fires
in Indonesia, in their respected presidential terms.258 However, these statements of apology
brought anger and mixed reactions from various sectors of the Indonesian people and government.
Former Indonesian vice president Yusuf Kala stated that “there is no need for Indonesia to
apologize regarding transboundary haze pollution resulting from forest fires in Sumatra, which
disturbed the environment of several countries”. He continued to say that the neighbouring
countries never acknowledged their gratitude to Indonesia for the positive impacts that Indonesian
forests have on their countries for years, compared to the pollution that they experience for one
month at most.259 This kind of reaction reflects the actual political situation between ASEAN
states, which is also a factor hindering any effort to prevent forest fires and transboundary haze
pollution in the region. In addition, satisfaction can also be in the form of giving sanction to the
state that causes the damage.260 However, in the case of forest fires in Indonesia, this would not be
applicable owing to the existence of the ASEAN Way.

5.8.4 Invocation by Impacted States
Under the law of state responsibility, affected states are entitled to invoke the responsibility of an
a state in violation of its international obligations.261 Invocation should be interpreted as taking
relatively formal measures, which may include initiating proceedings against a state that has
committed a violation before an international court or tribunal.262 However, in relation to forest
fires and transboundary haze pollution issue in Southeast Asia, none of the states involved have
issued an Article 36(2) declaration, and thus there is no possibility of referring a dispute to the ICJ.
In fact, to date, ASEAN member states (injured states or not), have never invoke states
responsibility in Indonesia for breaching its international obligation related to forest fires and
transboundary haze pollution by any means. Although these states, particularly those that have
been injured, are entitled to resort to all appropriate means of redress, including claiming
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compensation from the state in breach, no formal claim has ever been filed. In relation to
transboundary haze pollution in Southeast Asia, as injured states, Malaysia and Singapore should
be able to invoke the responsibility of Indonesia for breaching its obligation not to cause harm to
another state’s territory.

From the above discussion, it is argued that state responsibility can be engaged by virtue of the
fact that Indonesia has failed to exercise its due diligence obligation and has failed to prevent
private sector activities including the deliberate burning of forests for commercial profits. These
activities have caused damage to Malaysia and Singapore, allowing them to invoke the
responsibility of Indonesia and this could include initiating proceedings against Indonesia before
an international court or tribunal on the basis its breach of the no-harm principle and procedural
principles such as EIA and the duty of notification. Decisions by an international court, such as
the ICJ would be binding on Indonesia. Article 94 of the United Nations Charter states that “Each
member of the United Nations undertakes to comply with the decision of the International Court
of Justice in any case to which it is a party.”263 Therefore, any judgment and decision delivered by
the ICJ could have the power to force Indonesia to redress regulation governing forest related
activities, which may ultimately reduce the number of forest fire occurrences.

However, it is worth noting that the ILC Articles of State Responsibility adopt the rule of Lex
Specialis, which states that:

these articles do not apply where and to the extent that the conditions for the existence of
an internationally wrongful act or the content or implementation of the international
responsibility of a state are governed by special rules of international law.264
In relation to forest fires and transboundary haze pollution in Indonesia, it is argued that the Lex
Specialis rule is one factor which may hamper the ability of injured states, such as Malaysia and
Singapore, to invoke the state responsibility of Indonesia before an international court or tribunal.
These states have made a formal commitment under the AATHP, as discussed in chapter 3, to
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resolve any disputes relating to forest fires and transboundary haze pollution by negotiation and
consultation. Under the rule of Lex Specialis, the AATHP can be considered to be the special rules
that these states must comply with and could be interpreted as precluding dispute resolution outside
of the Treaty.

5.8.5 Issues of Implementation
Even though there is evidence of Indonesia’s breach of the no-harm principle, which automatically
gives rise to state responsibility, Malaysia and Singapore have never challenged Indonesia before
an International Court or Tribunal on transboundary haze pollution cases on any basis, including
the no-harm principle.265 It is argued that the implementation of the no-harm principle in the
ASEAN region is, to an extent, hampered by the existence of the ASEAN-way norm, which is still
prioritised over other norms.266 The ASEAN-way upholds the principle of non-interference and
puts forward the principle of consultation to settle differences and conflicts among member
states.267 This principle has been adopted in various ASEAN documents and declarations, and is
considered to have guide the ASEAN member states penetrate from various regional conflicts and
international pressures.268 It is considered as the core spirit which has held ASEAN member states
together since the establishment of the ASEAN organization in 1967. Hence, it is difficult for
ASEAN member states to ignore the ASEAN-way norm, and publicly challenge another member
on the international stage, particularly on environmental and natural resources issues.
Consequently, forest fires in Indonesia's are continuously perceived as a domestic problem by
neighbouring states, even though those states are impacted.

Adding to this difficulty, Malaysia and Singapore are among the biggest investors in the
Indonesian palm oil sector.269 Palm oil plantations are where most of the forest fires causing
transboundary haze pollution have occurred. The Malaysian government is actively supporting
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Malaysian companies to establish and continue their operations in Indonesia.270 In recent years,
some of these companies have also been involved in forest fires in Indonesia, which complicates
the two countries' political situation.271 On the other hand, Singapore has extended the application
of the no-harm principle to activities beyond their territory by adopting the 2014 Transboundary
Haze Pollution Act,272 which is aimed at criminalising activities that cause or contribute to haze
pollution in Singapore. Since its establishment, however, there has been no action taken against
any company that has caused haze pollution in Singapore.

In principle, there is no reason why Indonesia cannot be held responsible under the no-harm
principle, for transboundary harm caused by forest fires, provided that Indonesia has failed to act
diligently. However, it is argued that any effort by Malaysia and Singapore to bring Indonesia
before an international court for breaching the no-harm principle is hindered by the 2002 ASEAN
Agreement on Transboundary Haze Pollution, where each country has agreed to settle
transboundary haze-related disputes through consultation and negotiation.273 Article 27 of the
AATHP states that:

any dispute between Parties as to the interpretation or application of, or compliance
with, this Agreement or any protocol thereto, shall be settled amicably by consultation
or negotiation.274
Since all ten ASAN member-states have ratified the AATHP, this article is now binding, and it is
arguably the only way for ASEAN member-states to settle disputes relating to forest fires and
transboundary haze pollution. Article 26 of the Vienna Convention on the Law of Treaties states
that: “Every treaty in force is binding upon the parties to it and must be performed by them in good
faith (Pacta Sunt Servanda)”275 Therefore, at the present time, the only way to bring transboundary
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haze pollution case before the international court or tribunals, is for Malaysia, Singapore, and
Indonesia to collectively agree to submit the case to the Court or Tribunal,276 and ignore the
AATHP, which is not likely to happen.277

5.9 Conclusion
The existence of principles of international environmental law can play a potentially important
role in filling the void in the absence of international treaties concerning forest fires and the impact
of transboundary haze pollution. Fundamentally, the application of these principles (no harm
principle, precautionary principle, environmental impact assessment, the duty to cooperate, the
duty of notification, and the polluter pays principle) could have a positive impact on the prevention
of forest fires in Indonesia, especially the implementation of the no-harm principle, which is
considered customary international law, and thus binding on all states, including Indonesia.
However, the existence of the ASEAN Way principle, which puts forward the principle of noninterference as the region's core principle, and promotes consultation, negotiation and consensus
in resolving disputes between ASEAN member-states, hinders the practical implementation of
these principles in this situation. Therefore, even though Indonesia can be considered to have
breached principles, such as the no-harm principle or the duty to assess environmental impact, it
is difficult for the affected states, including Malaysia and Singapore, to invoke Indonesia’s
responsibility for its breaches before international court or tribunals.

In addition, states that are mostly affected by the forest fires in Indonesia, such as Malaysia and
Singapore, are among the biggest investors in the Indonesian palm oil sector. In fact, some of the
companies owned by Malaysia and Singapore, which operate in Indonesia, have been involved in
several forest fires, which complicates the political situation between them. This circumstance has
become one of the obstacles in the effective implementation of these principles in the region.
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Furthermore, the implementation of these principles is hampered by the fact that all ten ASEAN
member-states signed an agreement in 2002 (the AATHP), stating their commitment to settle any
disputes relating to forest fires and transboundary haze pollution amicably by consultation or
negotiation. This commitment has arguably closed the opportunity for ASEAN member states to
initiate formal action against Indonesia concerning forest fires and transboundary haze pollution,
before the international courts or tribunals. Rather, ASEAN member-states have to resolve
conflicts relating to forest fires and transboundary haze pollution on the basis of the dispute
settlement approach as set out in the AATHP: negotiation and consultation in a non-legal manner.
Therefore, despite the binding nature of the no-harm principle, and other relevant principles
discussed in this chapter, their practical impact is low in the context of the prevention of forest
fires and transboundary haze pollution in Indonesia.
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Chapter 6:
Steps Towards More Effectively Addressing Forest Fires and Transboundary
Haze Pollution Issues in Indonesia and Southeast Asia
6.1 Introduction
As discussed in previous chapters, transboundary haze pollution from forest fires in Indonesia is
the leading environmental problem in the Southeast Asian region. Its adverse impacts have been
felt across various sectors at the national, regional and international levels. Significant damage has
impacted the environment, biodiversity, health, and economy of the ASEAN member states,
particularly Indonesia, Malaysia, and Singapore.

This thesis has found that regional initiatives, particularly the 2002 ASEAN Agreement on
Transboundary Haze Pollution (AATHP) as the leading agreement on this issue, have been
ineffective in reducing the number of forest fires and their transboundary impacts in the region.1
Although the scope of the AATHP is considered sufficient and the Treaty is legally binding on
ASEAN member states, the AATHP still faces significant issues in terms of its implementation.
Therefore, this research advocates the improvement and strengthening of four key elements of the
AATHP: substantive obligations, implementation, compliance and dispute resolution.

Furthermore, international environmental agreements, including the UNFCCC and its Paris
Agreement, the CBD, the Ramsar Convention on Wetlands, the World Heritage Convention, the
EAAFP Document, and the Forest Principles, have all only had minor impact on supporting
Southeast Asian countries’ efforts to prevent forest fires and transboundary haze pollution.
Ultimately, principles of international environmental law such as the no-harm principle, the
precautionary principle, the duty to assess environmental impact, the duty to cooperate, the
principle of notification, and the polluter pays principle are challenging to implement. Thus, they

1

Fadhilah Abdul Ghani, et al, Review on Asean Transboundary Haze Pollution Agreement 2002: Problems and
Solutions. Journal of Humanities, Language, Culture and Business (HLCB) Vol. 1: no. 1 (2017) page 153–161, at
159. See also: Apichai SUNCHINDAH. Transboundary Haze Pollution Problem in Southeast Asia: Reframing
ASEAN’s Response. ERIA-DP-2015-82, at 6.
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are not adequate in guiding ASEAN member states to find a solution to their transboundary haze
pollution problem.

On the basis that both regional and international regimes and principles are not effective in
addressing forest fires and their impacts, this chapter will identify several regional initiatives
within ASEAN and one international legal mechanism designed to better address the risk of harm
posed by the forest fires and transboundary haze pollution in the region. In doing so, this chapter
will focus on key measures, including the need to improve the effectiveness of the 2002 ASEAN
Agreement on Transboundary Haze Pollution (AATHP) through improving its substantive
obligations, improving states’ compliance and implementation of the Agreement, and
strengthening cooperation between member states at the regional level. In addition, this chapter
will also discuss the need for the ASEAN organisation to have a regional dispute settlement body
relating to the environment. Furthermore, this chapter will discuss the need to increase awareness
of forest fires and transboundary haze pollution prevention and associated action at the
international level. This chapter will conclude with a brief outline of a proposal to adopt a protocol
on forest fire and transboundary haze pollution to four relevant international environmental
agreements: the UNFCCC, CBD, Ramsar Convention and World Heritage Convention.

Nonetheless, this study acknowledges that each of the aforementioned proposals faces unique
challenges and political viability in terms of implementation. Regional proposals would be heavily
reliant on Indonesia, the region's largest economy.2 Because forest resources contribute
significantly to the Indonesian economy, suggestions to modify existing regional practices
affecting forest-related activities in Indonesia will be difficult to implement because they will have
an economic impact on the country. For example, following the signing of an agreement to end
deforestation by 2030, at the COP26 Climate Summit, Indonesia's environment minister, Siti
Nurbaya Bakar, stated that the pledge that Indonesia agreed to was inappropriate and unfair. On
her official social media, she wrote, "Forcing Indonesia to implement zero deforestation by 2030

The World Bank “The World Bank in Indonesia” (29 October 2021), <
https://www.worldbank.org/en/country/indonesia/overview#1> (Accessed on 23 January 2022); Rainer Michael
Preiss “Indonesia’s Wealth Creation: Southeast Asia’s Largest Economy Picks Up Steam”, (14 December 2021) <
https://www.forbes.com/sites/rainermichaelpreiss/2021/12/14/indonesias-wealth-creation-southeast-asias-largesteconomy-picks-up-steam/?sh=21fd34a36e5a> (Accessed on 23 January 2022).
2
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is completely inappropriate and unfair, as each country has its own key issues protected by its
constitution to protect its people."3 The Indonesian government also stated that the pledge did not
imply that deforestation would be completely stopped.4 Because, according to minister Siti
Nurbaya Bakar, the concept of "no deforestation" would imply "no roads," which would isolate
people, whereas a government has the obligation to be present in the midst of society. She
continues to write on her social media “For example, in Kalimantan and Sumatra, many roads are
cut off because they have to pass forest areas, and there are more than 34 villages located within
the forest and its surrounding areas.” This example demonstrates the difficulty of enforcing forestrelated obligations, particularly in a country like Indonesia that is economically dependent on
forest resources. It also demonstrates that resolving forest fires in the Southeast Asian region will
be politically dependent on Indonesia's willingness to distinguish development issues from
environmental destruction issues.

At the international level, this research acknowledges that it is practically very difficult to get
countries to agree and accept a set of obligations on forest fires and transboundary haze pollution,
as agreement depends on each of their political agendas. In relation to this, Swanson has stated
that “…there is little reason to expect that there will be any sort of symmetry between nation’s
perspectives on a given problem”5 including forest fires and transboundary haze pollution issues.
Countries approach to environmental problems, including global ones such as climate change and
biodiversity decline, will vary depending on various characteristic of those countries, including
economy, development status, even population densities.6

Bakar, Siti Nurbaya (@sitinurbayaLHK) “Memaksa Indonesia untuk zero deforestation di 2030, …..” 3 November
2021. Tweet. (accessed on 11 June 2021)
4
Agustinus Beo Da Costa “Indonesia to ‘walk the talk’ on deforestation, despite COP26 U-turn” Reuters (11
November 2011) < https://www.reuters.com/business/environment/indonesia-walk-talk-deforestation-despitecop26-u-turn-2021-1111/#:~:text=Register%20now%20for%20FREE%20unlimited%20access%20to%20Reuters.com&text=JAKARTA
%2C%20Nov%2011%20(Reuters),the%20talk%22%20on%20climate%20commitments.> (accessed on 6 February
2022)
5
Timothy Swanson and Sam Johnston Global Environmental Problems and International Environmental
Agreements: The Economics of International Institution Building, (Edward Elgar, Northampton, MA, USA, 1999) at
89.
6
At 88.
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In order to facilitate the success of some or all of these proposals, it is first important for the
ASEAN Way, as the core principle of the ASEAN member states, to be adjusted in order to address
the current situation where environmental issues are regarded as important as economic and
political issues. This would mean that the implementation of the ASEAN Way must not become
an obstacle to finding solutions, but rather, support member states’ effort to prevent forest fires
and transboundary haze pollution issues. This chapter will therefore begin with a discussion of the
ASEAN way.

6.2 Adjusting the ASEAN Way to Support the Effectiveness of the AATHP

The ASEAN Way is the fundamental principle underlying ASEAN, which serves as a guideline
for member states in conducting various regional activities. This principle is designed to place
extreme emphasis on national sovereignty and non-intervention in the affairs of member states
above other interests.7 In the spirit of the ASEAN Way, ASEAN member states commit to settling
disputes between them in an informal and peaceful manner through negotiation, conciliation, and
consultation instead of formal judicial processes.8 The existence of this fundamental principle
remains essential. It has played a crucial role in keeping the region safe and guiding ASEAN in
becoming one of the most robust regional organisations in the developing world.9 However, the
peaceful approach of the principle has often been viewed as an impediment to regional
cooperation, particularly in relation to the region’s efforts to prevent forest fires and transboundary
haze pollution.10 The principle promotes a passive approach to dispute resolution. It rejects any

Brian Dorman And Tyler James Olsen “The ASEAN Way Out? Toward Cooperative Environmental Governance
in Southeast Asia”, (2019), E-International Relations, at 1.
8
Koh Kheng Lian and Nicholas A. Robinson “Strengthening Sustainable Development in Regional
Intergovernmental Governance: Lesson from the ASEAN Way”, (2002), Singapore Journal of International &
Comparative Law, at 643.
9
Kishore Mahbubani & Kristen Tang “ASEAN: an unexpected success story”, (2018) Cairo Review, Vol. 29, at
110: “…the second most successful regional organization in the world, the ASEAN provides more valuable
lesson…”; Shaun Narine “ASEAN and the ARF: The Limits of the “ASEAN Way”, (1997), Asian Survey, Vol.
XXXVII, No. 10, at 961–962.
10
Kheng-Lian Koh “ASEAN Environmental Protection in Natural Resources and Sustainable Development:
Convergence versus Divergence?” (2007), Macquarie Journal of International and Comparative Environmental Law,
Vol 4(1), at 2: “[the ASEAN Way] weakness has been manifested in attempts to solve the Indonesia Haze”.
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possibility of imposing legal consequences for non-compliance or infringement of ASEAN
agreements,11 and this undermines the effectiveness of the AATHP.

Based on this, for the AATHP to be effective, this research argues that it is vital for ASEAN to
adopt an instrument which distinguishes the application of the ASEAN Way principle of ‘noninterference’ and ‘peaceful means to settle disputes’ between political, cultural, and legal matters.
This research argues that the principle of non-interference and peaceful settlement of disputes
should only be applied to political and cultural matters and not to legal matters. In this sense, a
dispute concerning a claim to cultural heritage should undoubtedly be settled by negotiation and
consultation instead of by judicial dispute resolution. For example, issues relating to the claim of
traditional folk songs and traditional foods, as well as cultural outfits, should fall under the
category of issues that can be resolved through the ASEAN Way process, which is non-legal and
informal.12

However, where an issue is predominantly legal and has transboundary legal consequences
regionally or globally the ASEAN way principle should not be applied. Transboundary haze
pollution which causes adverse damage in other states’ territories, is undoubtedly a legal issue.
Therefore, disputes over transboundary haze pollution should be settled by a formal judicial
dispute resolution or through other formal legal mechanisms. In such a case, the subtle and gentle
approach of conflict management, which characterises the ASEAN Way should be set aside and
not become a factor inhibiting the legal process. In addition, affected and potentially affected states
should be allowed to participate and become involved directly with the polluter state’s efforts to
set up a framework or a plan to resolve such issues and prevent any recurrence.

Although adopting alternative methods of dispute resolution within ASEAN is a difficult task, it
is however, feasible. There are precedents for more formal dispute resolution with ASEAN. For
example, Article 24 (3) of the ASEAN Charter states that:13
Daniel Heilmann “After Indonesia’s Ratification: The ASEAN Agreement on Transboundary Haze Pollution and
Its Effectiveness as a Regional Environmental Governance Tool”, (2015), Journal of Current Southeast Asian
Affairs, Vol. 34 No. 3, at 111.
12
Marshall Clark “The politics of Heritage: Indonesia-Malaysia Cultural Contestations”, (2013) Routledge, Vo. 41,
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“…disputes which concern the interpretation or application of ASEAN economic
agreements shall be settled in accordance with the ASEAN Protocol on Enhanced Dispute
Settlement Mechanism.”

Basically, this provision allows ASEAN member states to settle disputes relating to economic
issues outside the framework of the ASEAN Way principle. In implementing the above provision,
the Protocol on Dispute Settlement Mechanism was adopted in 1996.14 It has been amended several
times, the most recent being in 2019 (ASEAN Protocol on Enhanced Dispute Settlement
Mechanism),15 with the main purpose of the amendments being to elaborate on the implementation
of Article 9 of the 1992 Framework Agreement on Enhancing ASEAN Economic Cooperation.16
To resolve disputes concerning the interpretation or the application of this Agreement, first, the
Protocol requires member states to conduct a process of consultation.17 In addition, member states
may also agree to good offices, conciliation or mediation.18 These processes can still be classified
as peaceful means of dispute settlement in accordance with the ASEAN Way. However, when it
comes to economic issues in ASEAN, the process does not end there. When these efforts fail to
provide solution, the issues can be referred to “…the Senior Economic Officials Meeting (SEOM),
…[which then can] establish a panel…[comprising] well-qualified governmental and/or nongovernmental individuals…[that are independent, and have]… a sufficiently diverse background
and a wide spectrum of experience.”19 The panel is established “…to make an objective assessment
of the dispute…, including an examination of the facts of the case…[in order to provide]…
findings and recommendations in relation to the case.”20 Furthermore, dispute mechanisms under
this Protocol also allow third party participation, as well as the establishment of an appellate body
to hear appeals from panel cases.21 The panel and appellate body provide a recommendation to the
disputing states, which may include the order of compensation and suspension of concessions or
other obligations. The penalties must be implemented if the findings and recommendations of
14
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panel and appellate body reports are not carried out.22 Any party that is required to comply with
the findings and recommendations of a panel shall provide progress reports on their
implementation of the findings and recommendations to the SEOM.23

This example demonstrates that ASEAN can adopt and indeed has adopted a formal and robust
dispute resolution mechanism despite the ASEAN Way, which emphasises an informal, nonjudicial approach to dispute resolution. Moreover, it is worth noting that this dispute mechanism
demonstrates that ASEAN can also impose penalties and order compensations depending on the
nature of the issue. This dispute resolution mechanism has been applied to various ASEAN
economic agreements, listed in Appendix 1 of the Protocol and may also be applied to future
agreements relating to economic issues.

By contrast, disputes in relation to sectors that are not included in Appendix 1 of the Protocol,
including the AATHP, must be settled through the mechanisms and procedures provided by those
agreements or resolved peacefully in accordance with the Treaty of Amity and Cooperation, which
endorses the ASEAN Way.24

Nevertheless, the existence of the 2019 Protocol on Enhanced Dispute Settlement Mechanism
shows that the influence of the ASEAN Way on ASEAN’s dispute settlement mechanism is not
absolute and can be set aside, particularly on issues that may have a significant impact on the
economy. Hence, this research argues that the ASEAN Way should also be set aside in respect of
dispute settlement relating to environmental issues, including forest fires and transboundary haze
pollution. Indonesia, however, may object to the establishment of a robust dispute resolution
mechanism on environmental matters. Although haze pollution caused by forest fires in Indonesia
is regarded as the region's most serious environmental problem, shifting from the ASEAN Way to
a more robust mechanism may affect how the country engages in forest-related activities.
Indonesia has relied more heavily on natural resources, particularly forests, than any other country
in the region. This situation makes it politically difficult for Indonesia to implement new forest-
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related measures and regulations. Southeast Asian countries, particularly Malaysia, Singapore and
Thailand, have joined in criticising Indonesia for its handling of forest fires. However, going
beyond that and pressuring Indonesia to agree on a more robust environmental mechanism would
be difficult. These countries want to keep their positive relationship with Indonesia, the region's
largest economy.

6.3 Improving the Effectiveness of the 2002 ASEAN Agreement on
Transboundary Haze Pollution (AATHP)
As discussed in Chapter 3, this research has found that the AATHP, as the primary regional
agreement to mitigate transboundary haze pollution in Southeast Asia, is ineffective.25 This
research argues that its ineffectiveness is due to three key issues: compliance, implementation and
regional cooperation. Despite being ratified by all 10 ASEAN member states, including Indonesia,
the AATHP has arguably failed to facilitate ASEAN member states in encouraging behavioural
changes in private individuals or entities in forest-related activities, particularly in Indonesia.26 In
addition, despite having adequate obligations and being binding on ASEAN member states, the
AATHP is still considerably soft. It lacks obligations to supporting compliance and
implementation, obligations which are generally considered an important tool in promoting
effectiveness in any international agreement.27 The weak provision on dispute settlement and the
absence of non-compliance procedures are arguably key factors leading to weak compliance with
and implementation of the AATHP. In addition, cooperation between states to prevent forest fires
or to develop effective measures to minimise the impacts of forest fires has been inefficient. This
is largely a consequence of the absence of a permanent institution supporting the AATHP that has
a formal mandate to facilitate effective and regular communication between states.

25
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As a result of the ineffectiveness of the AATHP, there has been no decline in the rising trajectory
of forest fires since the adoption of the Agreement in 2002.28 It is argued here that it is crucial for
ASEAN member states to improve the effectiveness of the AATHP by strengthening the
implementation of the Convention, and improving the compliance of states with its obligations
and providing for dispute resolution. It is argued that the effectiveness of the AATHP could be
achieved by three significant reforms: improving the nature of the obligations under the
Convention; establishing a non-compliance procedure (NCP) within the AATHP; and amending
Article 27 of the AATHP on dispute settlement. In addition, it is argued that the establishment of
an institution as a central authority to facilitate cooperation and coordination between states may
also help enhance the effectiveness of the Agreement.

6.3.1 Improving Substantive Obligations
In order to improve the effectiveness of the AATHP, it is important to make improvements to its
substantive obligations. It is argued here that the AATHP be amended so as to require parties to
create crimes and/or administrative offences related to forest fires at the domestic level. The
Convention should provide standard criteria for what can be considered a crime pertaining to forest
fires domestically in all ASEAN member states. Creating standard crimes at the domestic level
may also act as a deterrent, and influence the behaviour of private actors involved in forest-related
activities.

The creation and enforcement of crimes at the domestic level has been adopted in other
international environmental treaties. For example, the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) is considered as one of the most successful
wildlife treaties, and it largely relies on the creation and enforcement of domestic offences. 29 The
key provision of the Convention is Article 8, which requires parties to take measures at the
domestic level to prohibit the trade in listed specimens, including penalising trade in, or possession

Jack Goodman and Olga Robinson “Forest Fires: Are they worse than in previous years?”, (19 September 2019),
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of specimens (any animal or plant, whether dead or alive).30 Under CITES, states have an
obligation to classify trade prohibited under the Convention as a crime and penalise it accordingly.
Therefore, states parties, including Indonesia, are legally obliged to domestically prohibit any
trade in or possession of endangered species (flora and fauna), which are listed under three
appendices of CITES. Moreover, Article 14 of the Convention allows parties to have a “stricter
domestic measure regarding the conditions for trade, [and the] taking, possession or transport of
specimens of species included in the Convention’s appendices…”31

Another international treaty that creates domestic offences is the Basel Convention on the Control
of Transboundary Movement of Hazardous Wastes and their Disposal. Article 9 (5) of the
Convention requires “each party to introduce appropriate national/ domestic legislation to prevent
and punish [any transboundary movement of hazardous wastes or other wastes] (illegal traffic).”32
As a party that has ratified the Basel Convention, Indonesia has adopted legislation in relation to
hazardous waste, including a provision under Law Number 32/2009 where a person can be
criminally punished with imprisonment of 5–15 years and fines of USD 350,000 to USD 1,000,000
when transferring hazardous waste to Indonesian territory.33 In addition, the Indonesian Ministry
of Trade Regulation No. 84/2019 concerning Import of Hazardous Waste for Industrial Raw
Material specifically acknowledges the Basel Convention in its preamble, which shows its
intention to implement and enforce the Convention at the domestic level.

It is recommended in this thesis that ASEAN should make provisions for crime and/or
administrative offences relating to forest fires at the domestic level by amending the AATHP under
Article 22 of the Agreement. Any party can propose an amendment to the agreement, which is
communicated by the Secretariat to all parties at least six months before the next COP.34
Amendments are adopted by consensus at an ordinary meeting of the COP, and are subject to
acceptance of all parties.35 Of course, consensus decision-making makes it difficult to amend a
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treaty in practice. Amendments adopted enter into force on the 30th day after the instrument of
acceptance of all parties is deposited at the Depositary.36

The requirement to create crimes or administrative offences at the domestic level and the
incorporation of the AATHP within the domestic regulations of the ASEAN member states will
allow for the AATHP to be better implemented at the domestic level and applied to public and
private actors. This is key to improving the effectiveness of the AATHP, which is not directly
applicable to non-state actors. The importance of providing for effective domestic implementation
and enforcement of treaty obligations is emphasised by Mary Ellen O’Connell who states that:37

International law has enjoyed success with less enforcement, [however] times are
changing. Certain aspects of international law leave some rules unsuited to suited to
coercive enforcement, but other rules are suited to enforcement through the use of domestic
enforcement mechanism.

In addition to creating a provision requiring the creation of crimes and administrative offences at
the domestic level, it is argued here that ASEAN should adopt a protocol in order to set out the
detail of relevant offenses under the new AATHP obligation. The objective of the proposed
protocol would be to provide guidelines for member states in creating crimes/ administrative
offences, which is crucial for ensuring effective implementation of this obligation at the national
level. The proposed protocol would provide clarity for member states when they implement the
relevant AATHP provision at the domestic level. It is possible to adopt a protocol under the
AATHP. In order to do so parties must communicate their proposal to the Secretariat, and the
COP may then adopt the protocol at the next ordinary meeting, as specified in Article 21 of the
Agreement.38

In regard to the proposed protocol, it is suggested here that the AATHP should first regulate what
comprises an environmental crime, broadly defined as illegal acts that directly harm the
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environment.39 Arguably, any act that violates environmental law and international agreements
and which cause significant harm or risk of harm to the environment or human health, such as
forest fires and transboundary haze pollution, can be categorised as an environmental crime.40

Furthermore, it is also argued that the protocol should stipulate who can be held liable for these
offences. This research argues that individuals, including those acting on behalf of corporations or
private individuals, should be held liable for criminal and administrative offences at the national
level. The existence of national legislation that implements these offences should deter offenders
and incentivise a behavioural change in individuals conducting harmful forest-related activities. It
is proposed that individual offenders may be subject to a national court decision enforcing the law
and applying penalties that could include imprisonment.41 However, in the case of action against
a corporation, a court could impose a fine and possibly, imprisonment of key individuals. This
approach is necessary, as the corporation is profiting from these environmental crimes, and thus it
should be penalised by fines. For example, the CEO of a plantation company may be fined and/or
imprisoned when an employee of the company burns forests for land clearing, causing severe
transboundary environmental damage. In this case, the fine is to punish the company and its
executives for benefiting from this cheap method of land clearing.

Moreover, administrative offences can lead to administrative orders, statutory enforcement notices
or directions.42 The notice or direction can specify steps that must be taken and a time frame
pertaining to when the perpetrator should complete such steps to comply with an agreement. To
provide a deterrent effect, failing to comply with a notice would constitute a criminal offence. An
administrative order by a national court can also be an order to suspend activity until remedial or
reparative action is taken. Administrative measures also include the suspension or revocation of
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licences for more serious and dangerous cases.43 In terms of forest fires and transboundary haze
pollution, a notice or direction should apply to a case where the damage is repairable. Such cases
include intentional burning by farmers or companies on a small scale, with minimal impacts. For
forest fires and transboundary haze pollution, which have adverse impacts on the environment,
biodiversity and public health, especially at the regional level, licence suspension or revocation
would be necessary.

Ultimately, in order to respond to the proposed new provision within and protocol to the AATHP,
at the national level, member states should adopt appropriate law and regulations necessary to
comply with the new substantive obligations. In implementing AATHP the definitions of crimes
and other provisions should be standardised throughout the ASEAN region and this should prevent
states from adopting individual interpretations of environmental crimes. For example, currently in
Indonesia, land clearing by burning is generally prohibited and considered as a crime under Law
No. 32/2009 concerning Environmental Protection.44 Article 69 (1) states that each individual who
conducts such activity can be imprisoned for a term of three to 10 years and punished by fines of
between US$ 300,000 and US$ 1,000,000.45 However, in Article 69 (2), the above prohibition
shall take into account local wisdom in the respected region within the country. In this case, it
allows the burning of up to 2 hectares per head of family,46 and, in some cases, more, depending
on the region. Therefore, in Indonesia, forest fires are still not fully considered as a crime in part
because of traditions and deeply embedded local cultures. Indeed, this situation may hinder the
effectiveness of the AATHP, in which the objective is to prevent forest fires and transboundary
haze pollution in the region. A singular burning of 2 hectares can be quickly transformed into large
forest fire disasters that will be difficult to overcome.

6.3.2 Strengthening the Implementation of the AATHP
The next step to improve the effectiveness of the AATHP is to strengthen its implementation. One
way to accomplish this is to improve the nature of the obligations under the Agreement. Even
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though the obligations under the AAHTP are binding upon member parties, some improvements
are still required in order to improve the validity and legality of the Agreement’s obligation. One
way of doing this is to remove words in AATHP provisions that currently allow parties a broad
discretion in how they implement the AATHP. For example, the adoption of a provision that
stipulates what activities comprise criminal offences and what institutions and personnel can be
held liable for these offences at the local level through domestic legal proceedings, as discussed in
the previous section, would contribute to strengthening the implementation of the AATHP. This
section, however, focuses on strengthening existing obligations under the AATHP.

6.3.2.1 Removing Words that May Weaken the Obligations
The AATHP imposes obligations that are binding on all parties. However, despite using mandatory
language within its obligations, these obligations are often softened or diluted by the used of words
that are vague and/ or which allow for multiple interpretations in relation their implementation.
For example, Article 3 (2) of the AATHP states that:

The Parties shall, in the spirit of solidarity and partnership and in accordance with their
respective needs, capabilities and situations, strengthen cooperation and coordination to
prevent and monitor transboundary haze pollution as a result of land and/or forest fires
which should be mitigated.47
The use of words “respective needs”, “capabilities”, and “situation”, weakens the mandatory
nature of this obligation. In other words, parties are required to strengthen their cooperation and
coordination to prevent transboundary haze pollution only when they need to, and only when they
have the capability to do so, which is ambiguous. Furthermore, Article 7 states that each party shall
take appropriate measures to monitor all fire-prone areas, all forest fires, environmental conditions,
and haze pollution arising from forest fire.48 The use of the word “appropriate” may weaken the
mandatory nature of the obligation. It allows a state to conduct its monitoring duties without any
standardisation, resulting in varied interpretations of regulations by each state. The term
“appropriate” is also used in Article 9 (b), which states that:

47
48

AATHP Article 3 (2).
AATHP Article 7.
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Each Party shall undertake measures to prevent and control activities related to land and/or
forest fires that may lead to transboundary haze pollution, which include [inter alia]
developing other appropriate policies to curb activities that may lead to land and/or forest
fires.

This research argues that the repeated used of words that are vague and have multiple meanings
hinders their implementation. Therefore, to improve the legal and enforceable terms of such an
obligation, it is crucial for the AATHP to remove terms that may have the potential to be
misinterpreted by member states or be used as an excuse for non-compliance. As a result, each
obligation will have a clear direction on what it is attempting to achieve, providing ASEAN
member states with certainty in terms of implementation.

6.3.3 Improving State Compliance
Since the inception of ASEAN, its member states have failed to agree to establish any type of
enforcement mechanism against members which do not comply with regional regulations.49
Indeed, the absence of a provision relating to enforcement measures is arguably one of the most
significant factors that encourages non-compliance and impedes the implementation of the
AATHP. Unlike the European Union (EU) and the African Union (AU), ASEAN continues to hold
on to its long-standing tradition of informality, and rules out any punitive action against its
members.50 This research argues that the lack of enforcement measures in treaties applying to the
Southeast Asian

region has caused problems, particularly pertaining to human rights and

environmental issues.51 In the absence of any enforcement measures, actors can carry out their
forest-related projects without any concern that they will be held accountable for actions that
damage the environment. As a result, forest fires and transboundary haze pollution occurs every
year in this region, causing severe damage to the environment, resulting in biodiversity loss and
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significant economic loss for member states. Hence, it is argued here that ASEAN member states
should deviate from their tradition of non-interference, as it has negatively exposed and
disadvantaged the region for decades, especially in terms of forest fires and transboundary haze
pollution. The recommendations in this section build on the more general recommendation in
section 6.2 of this chapter, to abandon the ASEAN Way in relation to environmental disputes.

The purpose of developing a compliance mechanism within the AATHP is to increase the
incentives of ASEAN member states to comply with the obligations under the Agreement. Such
a mechanism may for example, have power to punish a polluter and to award compensation to the
affected states for damage caused.52 Peter Verboon has stated that “[a] common way for authorities
to increase compliance with their decisions is by formally sanctioning non-compliance”.53
Adopting an enforcement mechanism also reflects the seriousness of the efforts of ASEAN
member states to eradicate forest fires and transboundary pollution in the region.54

6.3.3.1 Non-Compliance Procedures
An important way to improve the effectiveness of the AATHP is to improve states’ compliance
with the Agreement. Even though Ariana Broggiato states that compliance and effectiveness are
not synonymous, as compliance indicates respect for the obligation undertaken while effectiveness
relates to enforcement capacity of the obligations, this research argues that compliance can
significantly contribute to the effectiveness of the AATHP.55 In Chapter 3, this research found that
although all 10 ASEAN member states have ratified the AATHP, and as such have indicated their
intention to comply with the obligations under the Agreement, some member states, including
Indonesia, have not fully committed to complying with these obligations. Therefore, it is proposed
here that ASEAN member states should introduce a non-compliance procedure (NCP) under the
AATHP in order to improve compliance.
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NCPs have been adopted in many international environmental agreements as a strategy to manage
and improve state compliance.56 The Montreal Protocol on Substances that Deplete the Ozone
Layer, for example, was among the first global agreement to adopt an NCP. Since then, the NCP
has been used in a range of international environmental agreements such as those relating to air
pollution, climate change, marine environmental protection, biodiversity conservation,
environmental impact assessment, fisheries management, freshwater resources and transboundary
movement of chemicals, and pesticides and waste.57 Non-compliance mechanisms are mainly
“facilitative”, “non-confrontational”, “non-judicial” and of a “consultative nature”, and thus are
usually referred to as “soft remedies”.58 The Implementation Committee of the 1991 Espoo
Convention for example, can provide assistance to the party whose compliance is in question.59
Similarly, the Standing Committee under the 1973 CITES can issue recommendations for
assistance to support a state in implementing its international commitments.60

However, when facilitative measures fail, some NCP processes provide for more coercive
measures.61 The CITES Standing Committee, for instance, can “…recommend the suspension of…
all trade in specimens of one or more CITES-listed species…[with a non-compliance party].”62
Similarly, the compliance regime of the Kyoto Protocol consists of two branches, the facilitative
and enforcement branches. The facilitative branch provides “…advice and assistance to parties to
promote compliance, [while the] enforcement branch has the power to …[penalise]… parties not
meeting their commitments.”63 However, more recently, the Paris Agreement, which succeeds the
Kyoto Protocol, has adopted a considerably softer approach to compliance. Article 15 of the Paris
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Agreement establishes “a mechanism to facilitate implementation…and [promotion of
]compliance…, [which is] …facilitative in nature and functions in a manner that is transparent,
non-adversarial and non-punitive.”64 The committee overseeing this compliance mechanism is not
authorized to act as an enforcement or dispute resolution mechanism or to impose penalties against
member states.65

There are several advantages in adopting an NCP under a treaty, including the fact that in some
cases non-states actors, individuals, NGOs, and treaty bodies may initiate proceedings against
parties not meeting their commitments. In practice, there are numerous NCPs under international
treaties that allow treaty bodies to initiate proceedings against non-compliance states.66 In fact, in
most cases, states will refer a matter to a treaty secretariat or other treaty body, which then initiates
non-compliance proceedings against non-compliant state.67 This mechanism is widely regarded as
extremely useful and is used to initiate the vast majority of non-compliance proceedings under the
majority of treaties.68 For example, the secretariat of CITES has the ability to perform a substantial
investigation before passing the issue to the standing committee.69 In addition, under the Aarhus
Convention, the Compliance Committee may receive communications from the public and it
welcomes the engagement of the NGO community.70 Members of the public and NGOs can initiate
cases by complaining to the Compliance Committee about alleged non-compliance.71

Despite these advantages, there are some challenges in creating a non-compliance procedure
within an international environmental agreement. One, which is still unanswered, is the question
of how the NCP interacts with general principles of international law relating dispute resolution.
Having both NCP and dispute resolution processes in place may cause legal complications, as it
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raises a question as to their hierarchy or whether they are mutually exclusive.72 In addition, the
existence of both a NCP and a dispute resolution mechanism under a treaty may cause a state to
find itself subject to both procedures.73 A state may initiate proceedings through a dispute
settlement mechanism against a state alleged to be in non-compliance, while an NGO may initiate
NCP against the same state.74 In this case, the NCP and the dispute resolution mechanism may
have a different view and conclusion as to whether a state is in compliance with its treaty
obligations or not.

Some NCP procedures state that they shall apply without prejudice to any dispute settlement
mechanism established under an agreement. By contrast, other NCPs are silent in terms of
clarifying their relationship with dispute settlement mechanism. The former can basically be
interpreted as meaning that the existence of non-compliance procedures does not replace
traditional dispute resolution under international law,75 notwithstanding the fact that the statement
does not provide a clear explanation of the relationship between the two procedures, and whether
or not they can be used simultaneously by states in relation to resolving non-compliance cases.
Moreover, such provisions indicate that NCP and dispute resolution mechanisms may complement
each other in addressing non-compliance.76 In regard to the AATHP, this research argues that the
proposed NCP should be able to operate simultaneously with other dispute settlement mechanisms.
However, in an effort to keep the process at the regional level and to avoid unnecessary political
tension between states, initiating an NCP under the AATHP should be given priority over dispute
resolution (this is discussed in the next section).

In light of the above discussion, it is argued here that non-compliance procedures should be
adopted within the AATHP to improve state compliance, thereby strengthening the effectiveness
of the Agreement. Moreover, it is suggested that a NCP is an eminently suitable mechanism for
ASEAN states, as it can be developed to focus on facilitative measures, consistent with the region’s
ASEAN Way principle of peaceful dispute resolution. It focuses on assisting non-compliant states
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in achieving compliance, which would be more easily accepted by ASEAN member states.
Although it is possible in principle for a NCP to impose coercive measures, this research
acknowledges that the adoption of coercive measures within the ASEAN region is challenging, as
ASEAN is characterised as a non-intrusive regional organisation, and coercion is the very essence
of any prohibited intervention.77 In fact, the existence of coercive NCPs are generally very rare
within multilateral environmental agreements even outside the ASEAN region. Therefore, this
research argues that the proposed NCP under the AATHP should prioritised and provide for
facilitative measures over coercive measures for non-compliance states. Under this proposal,
coercive measures would only be imposed on states in non-compliance when facilitative measures
have totally failed. The availability of coercive measures in principle may directly influence and
motivate states to comply with their commitments in order to avoid sanctions and reputational
damage.

Finally, the ability of an NCP to involve the public, individuals and NGOs and to allow non-state
actors to initiate proceedings against non-compliant states, could be a decisive factor in improving
states’ compliance to the AATHP. To date, individuals and NGOs can only express their concerns
about ongoing forest fires and transboundary haze pollution in the region through various protest
initiatives, including those seen on social media, and while they may increase awareness about the
issue, they are less impactful when used to support state compliance. In addition, permitting nonstate actors, to initiate proceedings may be consistent with the ASEAN Way as it avoids direct
state-to-state confrontation.

6.3.4 Improving Dispute Resolution
As explained in Chapter 3, the dispute resolution approach of the AATHP is weak and inadequate.
Article 27 of the AATHP on dispute settlement states that:
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Any dispute between Parties as to the interpretation or application of, or compliance with,
this Agreement or any protocol thereto, shall be settled amicably by consultation or
negotiation.78
Obviously, this approach is greatly influenced by the ASEAN Way principle, which relies on a
peaceful dispute settlement approach, which is also embraced by the ASEAN Charter and various
ASEAN declarations.79 Alan Khee-Jin Tan has stated that:

The ASEAN Way of doing things, would prove determinative in crafting the response of
the regional governments to the haze, and eventually in the drafting of the key provisions
of the Agreement.80

The ASEAN organisation has relied on this approach for many years to reach various ASEAN
objectives, including the promotion of “…sustainable development… to ensure the protection of
the region’s environment, the sustainability of its natural resources, the preservation of its cultural
heritage and the life quality of its peoples.”81 However, a peaceful way of settling disputes, as the
only method of dispute resolution, has not helped ASEAN member states reach these objectives,
particularly in relation to protecting the region’s environment and the sustainable use of the
region’s natural resources. Under the AATHP, this approach has been inadequate in resolving
transboundary haze pollution caused by forest fires between Indonesia and its neighbouring
countries. States parties are still not fully complying with the obligations of the AATHP, nor
implementing them.

Accordingly, this research argues that a more robust dispute settlement mechanism, which allows
member states to settle disputes in a formal judicial process as an alternative, is necessary for the
politically diverse Southeast Asian region to maintain political relations between member states.
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Despite having relied on the ASEAN Way for many years, ASEAN member states have in fact
been known to have settled their disputes in international courts or tribunals, particularly in cases
involving state sovereignty. For example, in 1998, Indonesia and Malaysia agreed to settle their
dispute in the ICJ, which was related to the two states’ sovereignty over Pulau Ligitan (Ligitan
Island) and Pulau Sipadan (Sipadan Island).82 In this case, by 16 votes to 1, the court found that
the sovereignty over Pulau Ligitan and Pulau Sipadan belonged to Malaysia.83 This process was
considered successful and did not overly disrupt the two countries’ long-term relationship.84 This
case reflects the idea that if the dispute is resolved through the agreement of all the states in the
region, political tension will not arise or at least will be minimal.85

On the other hand, legal action taken without the agreement of ASEAN states would exacerbate
political tensions and disrupt the region’s efforts to achieve its goals, including protecting the
environment and reducing forest fires. For example, when Singapore raised the issue of haze
pollution from forest fires located in Indonesia at the United Nations General Assembly in an effort
to seek international support in 2006, outside of the framework of the AATHP,86 this was enough
to motivate Indonesia to ban the export of Indonesian sand to Singapore. 87 Indonesia then
expressed its anger by summoning Singapore’s diplomat to Jakarta and boycotted a bilateral
meeting on a special economic zone.88 The Indonesian government argued that forest fires and
transboundary haze pollution issues should be dealt with through ASEAN, as agreed in the
AATHP.89 Therefore, this research argue that amending Article 27 of the AATHP on Dispute
Settlement is important to provide options for states to settle their disputes, and improve the
effectiveness of the AATHP.
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6.3.4.1 Amending Article 27 of the AATHP on Dispute Settlement
Based on the above discussion, to improve the effectiveness of the AATHP, this research argues
that it is necessary to reshape Article 27 of the AATHP on dispute settlement. Apart from
negotiation and consultation, it is recommended that the AATHP’s dispute settlement provisions
also include the possibility for member states to undertake formal settlement by both diplomatic
and legal means, which may be exercised by disputing parties on the basis of consent. Therefore,
this research recommends that Article 27 be amended to include the possibility for member states
to settle disputes in relation transboundary haze pollution through arbitration, international courts
and tribunals, which may impose a legally binding decision on all of the disputing parties.90 This
would provide an optional route for disputing states to settle their dispute through other means of
dispute resolution process, including the ICJ. It should be noted that many other multilateral
environmental treaties provide for dispute resolution processes.91 Some of these processes are
mandatory and some are not. In this case, the proposed dispute resolution process under Article 27
should be non-compulsory as with most MEA. Indeed, this research acknowledge that the vast
majority of these dispute resolution processes have never been used. Nevertheless, this research
argues that the fact that there is a possibility for a breach of the AATHP to be settled at the
international level, puts considerable pressure on ASEAN member states to comply. This would
contribute to the effectiveness of the haze regime in ASEAN. This will allow a forest fires and
transboundary haze pollution case to be assessed and examined by an independent forum, free
from any political pressure that could potentially influence the outcome of the recommendation or
decision. Disputing states will have an equal position before the Court, and this is different from
negotiation or consultation when parties may be of unequal power, which puts weaker parties at a
disadvantage.92 In fact, this research argue, affected states such as Singapore and Malaysia are
likely to seek resolution of transboundary haze issues through the International Court of Justice.
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When Singapore called Indonesia at an international forum on transboundary haze pollution issues,
they demonstrated their willingness to break the ASEAN Way principle.

Other multilateral environmental agreements provide for formal dispute resolution. The UNFCCC,
for example, allows parties to settle disputes by submission to the ICJ or Arbitration, procedures
which are also applicable under the Paris Agreement.93 Arbitration is different from consultation
and negotiation, or even mediation, as arbitration is a formal legal mechanism “…whereby a panel
holds a hearing, at which time the disputants [have the right to] state their positions on the issues,
call witnesses and offer supporting evidence for their respective positions,”94 which is similar to a
court procedure. The arbitrator can then issue a decision, which can be binding for the disputing
parties unless they elect to choose otherwise. In addition, the ICJ, which is traditionally designed
to settle an inter-state dispute through a strict bilateral process, can impose a binding decision upon
parties in disputes.95 Article 36 of the Statute of the ICJ states the jurisdiction of the ICJ, which
can cover disputes concerning:
…the interpretation of a treaty; any question of international law; the existence of any fact
which, if established, would constitute a breach of an international obligation, and the
nature or extent of the reparation to be made for the breach of an international obligation.96
It is considered among the most robust mechanisms for enforcing international law effectively.97
Arguably, this type of legal proceeding, which is formal and has a clear procedure resulting in
binding decisions, is needed to resolve a dispute related to transboundary haze pollution in
Southeast Asia.
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In the process of developing a robust dispute resolution mechanism under the AATHP, several
important aspects need to be considered, including: 1) that the proposed dispute resolution
mechanism should not jeopardise or undermine the original commitments of ASEAN member
states to the AATHP; 2) that the dispute resolution mechanism cannot be aimed at giving priority
to one of the member states or providing an unfair advantage to one of the member states; and 3)
that the proposed dispute settlement mechanism should accommodate the interests of all member
states. Hence, dispute settlements that involve a panel of individuals in a formal legal process with
a decision-making authority would be suitable for the AATHP as opposed to an extensive and
informal discussion of bilateral disputes resolution in negotiation and consultation. By taking into
account of these three aspects and allowing third party participation, ASEAN member states may
be able to efficiently manage disputes that inevitably arise when they are confronted with a
complex relationship, particularly in relation to the transboundary impact of forest fires associated
with essential national resources such as the palm oil industry.98

Obtaining a unanimous decision from ASEAN member states to agree to this proposal would be a
challenge. The fact that Indonesia took 12 years to ratify the AATHP, which contains weak
obligations, demonstrates its reluctance to accept the Agreement and that "the ratification is simply
political lip service.”99 This delay may be understandable from an Indonesian perspective, given
that the AATHP's goal is to prevent forest fires primarily occur in Indonesia. Thus, obligations
under the AATHP are most relevant to Indonesia rather than to the other ASEAN member states.
In this sense, to expect Indonesia to agree to a stronger obligation on a dispute resolution
mechanism that has the potential to escalate regional transboundary haze pollution issues to the
international level, would be ambitious.

6.4 Establishing a Regional Dispute Resolution Body for Environmental Cases
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An alternative or perhaps additional option to amending Article 27 of the AATHP would be to
establish a regional dispute resolution body that specifically deals with environmental cases. This
responds not only to the damage caused by forest fires and transboundary haze pollution but also
to the fact that environmental issues more generally have become one of the main challenges for
ASEAN countries in recent years.
Environmental issues were not part of the ASEAN Declaration of 1967 or its original agenda.100
At that time, the ASEAN goal was to strengthen security among the five founding member based
on “regional solidarity, good neighbourliness and regional resilience.”101 In this region, the
discussion about environmental issues first surfaced on the ASEAN agenda in 1977, following the
adoption of the Treaty of Amity and Cooperation (TAC) in 1976, which focused on “cooperation
in the economic, social, technical, scientific, and administrative fields.”102 “While ASEAN
member states acknowledged that they… [share] common environmental problems, their
interest… [solving these problems] arose from their economic concerns about underdevelopment
and the political importance of domestic economic progress and national resilience.”103 Therefore,
environmental protection and other environmental issues were never prioritised above economic
development.

The above situation became problematic as the region developed, and environmental issues
became far more complex. ASEAN has adopted various initiatives in order to address these issues.
However, some of these efforts have been inadequate, particularly in relation to air pollution,
which is arguably one of the most challenging environmental issues in the region to date. It appears
that the region is not ready to shift its focus from economic, social, technical, scientific, and
administrative fields to environmental protection. A series of forest fires and transboundary haze
pollution in the region are sufficient evidence of ASEAN member states’ lack of readiness to
address environmental issues.
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Nevertheless, by 1995, there was growing recognition in Southeast Asia that environmental issues
were as important as economic and security issues.104 Policymakers began to seek to integrate
environmental concerns with economic issues. Hence, policymakers posited that the region must
be capable of resolving disputes arising from complex environmental cases such as transboundary
haze pollution from forest fires, owing to the fact that these cases can negatively impact member
states’ economies. Of course, this situation now demands a response from the AATHP, as the
regional agreement on transboundary haze pollution. The agreement needs to be able to address
these complex environmental issues between member states quickly and decisively. It is argued
here that this could be accomplished through a new regional environmental court, the jurisdiction
of which should include all environmental issues that arise under ASEAN’s legal instruments,
including the AATHP and its implementation measures.

It is argued that the proposed regional environmental court would not replace the ability of states
to use other means of dispute resolution as se out under various ASEAN environmental initiatives.
These include arbitration, the ICJ, and any NCP. In fact, for the AATHP it is suggested that the
proposed regional environmental court be included under Article 27 of the AATHP as one of the
options for dispute resolution under the AATHP. An advantage of a regional environmental court
is that it could be used by ASEAN member states to settle their environmental disputes, including
those involving transboundary haze pollution from forest fires, without incurring the international
exposure that comes with resolving disputes in the ICJ. In this sense, a regional environmental
court could meet the needs of ASEAN member states to resolve their environmental conflicts
through binding judicial processes while remaining within the region, which is in line with the
ASEAN Way, to some extent.

However, it is acknowledged that the likelihood of ASEAN establishing a regional environmental
court is remote, as ASEAN member states are accustomed to non-legally binding peaceful dispute
resolution. However, the traditional way of dispute resolution has not been effective and has
clearly failed to provide a positive outcome, particularly in preventing forest fires and
transboundary haze pollution in the region and it is therefore appropriate to consider a different
option.
104

Jakarta Declaration on Environment and Development, (18 September 1997).

296

A push towards a regional court in ASEAN is not without precedent. For example, in the area of
human right issues in the region, a number of experts have proposed that the ASEAN establish a
Southeast Asian Court of Human Rights (SEACHR).105 This suggestion is in response to criticism
that the ASEAN Inter-Governmental Commission on Human Rights (AICHR), which was
established by Article 14 of the ASEAN Charter, is ineffective and weak.106 Of course, the
proposal to establish a SEACHR also faces opposition as a consequence of is the ASEAN Way
and its principle of non-interference. As a result, there is a division within ASEAN in relation to
accepting SEACHR. States including Indonesia, Malaysia, the Philippines and Thailand have
attempted to move from the traditional norm in relation to human rights issues and support the
establishment of a court. On the other hand, states including Myanmar, Laos, Cambodia, and
Vietnam have tried to preserve the status quo, which best serves their political interests. 107 This
situation obviously adds to the already-complicated process in establishing the SEACHR.
However, this research argues that the likelihood of creating a regional environmental court is
higher than the creation of SEACHR, as environmental issues, including forest fires and
transboundary haze pollution impact countries other than the source country. The transboundary
impacts of environmental harm could produce a positive outcome in pushing towards the
establishment of a regional environmental court.

6.5

Strengthen Regional Cooperation Between States Parties to the AATHP

Another important factor that may contribute to addressing forest fires and transboundary haze
pollution issue in Southeast Asian region is improving regional cooperation.108 Regional
cooperation is essential, not only to help states cope with the impact of disasters but also to help

Hay Duy Phan “A Blueprint for a Southeast Asian Court of Human Rights”, (2009) Asian-Pacific Law and Policy
Journal, Vol. 10, No. 2, at 385-433; Yordan Gunawan and Tareq Muhammad Aziz Elven “The Urgency of ASEAN
Human Rights Court Establishment to Protect Human Rights in Southeast Asia”, (2017),
<https://researchgate.net/publication/330652193>
106
Charter of the Association of Southeast Asian Nations, 20 November 2007, Article 14.
107
Agence
France-Presse,
ASEAN
rights
body
should
include
all
members:
panel,
<http://www.asiaone.com/News/Latest%2BNews/Asia/Story/A1Story20080613->; Phan H, above n 102, at 387.
70743.html
108
Elliot L, above n 94, at 39; Paruedee Nguitragool Environmental Cooperation in Southeast Asia: ASEAN’s Regime
for Transboundary Haze Pollution, (Routledge Contemporary Southeast Asia Series, USA, Canada, 2011) at 1.
105

297

ensure that the region’s economic growth is sustainable during that time.109 Cooperation has been
promoted in numerous regional agreements, initiatives, and declarations, including, inter alia, the
AATHP, the Roadmap on ASEAN Cooperation towards Transboundary Haze Pollution Control
with Means of Implementation, and the ASEAN Community Vision 2025. Thus, regional
cooperation is a critical factor in improving the effectiveness of the AATHP in its efforts towards
preventing forest fires and transboundary haze pollution in Southeast Asia. Effective cooperation
requires parties to communicate regularly about the issue, and that communication can be used as
a tool to measure and monitor member states’ activities and efforts to reduce the incidence of forest
fires.

However, to date, the effort to engage in effective communication has been hampered by the lack
of an appropriate institution facilitating cooperation and guidelines relating to communication.
Consequently, cooperation between the ASEAN member states in regard to transboundary haze
pollution has been insufficient and has failed to meaningfully address forest fires in the region.

6.5.1 Finalising the Establishment of a Fully Operationalised ASEAN Coordinating
Centre for Transboundary Haze Pollution Control
To increase effective cooperation within ASEAN in relation to preventing forest fires, this research
argues that it is important for the ASEAN Coordinating Centre for Transboundary Haze Pollution
Control (ASEAN Centre) to be established and operationalised. This has not occurred to date.
States parties are still working on finalising the Establishment Agreement and Host Country
Agreement of the ASEAN Centre.110 There are no obvious reasons why the process has not been
finalised notwithstanding that parties are encouraged by ASEAN to intensify efforts to bring the
negotiations on this matter to a conclusion in every COP to the AATHP.111 However, this research
argues that this process is close to completion as it is reported that states are making significant
progress each year on finalising the establishment of the ASEAN Centre.
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The establishment of the ASEAN Centre is provided for under Article 5 of the AATHP, the
purpose of which is to “…facilitate cooperation and coordination among states parties” to the
AATHP and other states and organisations in managing the impacts of forest fires, especially
transboundary haze pollution.112 It is an institution from which a national authority could request
assistance in relation to overcoming forest fires. The ASEAN Centre, once established, will have
a duty to “…maintain regular contact with National Monitoring Centres regarding…forest fires,
environmental conditions, air quality and levels of pollution arising from such fires...”113 The
ASEAN Centre will also have a role in “establishing and maintaining a list of experts and a list of
equipment and technical facilities from within and outside ASEAN, which may be made available
to states taking measures to mitigate the impacts of forest fires.”114

Despite the delay in the process of establishing and operationalising the ASEAN Centre, ASEAN
member states should feel confident that it can be done. The ASEAN member states went through
a similar situation in the process of establishing and operationalising the ASEAN Coordinating
Centre for Humanitarian Assistance (AHA Centre) in 2011. The establishment of the AHA Centre
was provided for under the ASEAN Agreement on Disaster Management and Emergency
Response (AADMER), signed in 2005 and which entered into force in 2009.115 By contrast
however, the lengthy delay in the establishment of the ASEAN Centre compared to the AHA
Centre arguably owes much to the nature of the issues it addresses, which are more complicated
and abstract than those addressed by the AHA Centre.

Nevertheless, having a centralised database within the ASEAN Centre would likely benefit
ASEAN member states in their efforts to prevent forest fires and mitigate the impacts of
transboundary haze pollution. The centralised database would hold various types of information
related to forest fire prevention, including data obtained from the ASEAN Specialised
Meteorological Centre (ASMC) such as fire hotspots, satellite images updates, haze information
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updates, air quality information, and fire danger rating.116 In addition, the ASEAN Centre, once
established will also hold information received from National Monitoring Centres or from the
National Focal Points of each ASEAN member state. Having this information within the ASEAN
Centre would ease the process of obtaining important data in relation to implementing prevention
measures. It would allow states parties to more efficiently communicate and to reduce the time
and effort needed to search for required data.117 The ASEAN Centre could function as the regional
focal point for the coordination of requests and offers of assistance and reporting in respect of joint
mobilisation of resources. In addition, states that are parties to the AATHP would be able to
manage various initiatives and work programmes between them and/or other states, as well as
international funds intended to support the prevention of forest fires through the ASEAN Centre.

6.5.2 Renewing the Roadmap on ASEAN Cooperation towards Transboundary Haze
Pollution Control with Means of Implementation (Implementation Roadmap) and
Improving States’ Compliance with the Implementation Roadmap
In order to promote cooperation within states parties to the AATHP, following the ratification of
the AATHP by all ASEAN member states in January 2015, an Implementation Roadmap was
adopted by the 11th COP in October 2015.118 At the time of adoption, the vision of the
implementation roadmap was to achieve a transboundary haze-free ASEAN by 2020 and to
eliminate regional transboundary haze pollution by intensifying collective action to prevent and
control forest fires.119 To achieve this overarching goal, one of the strategies provided for under
this roadmap was for the ASEAN Centre to be physically established and fully operationalised by
2018,120 and yet, as has been already discussed in the previous section, this has not occurred. In
fact, forest fire cases are still occurring in 2020 in Indonesia,121 indicating that the implementation
roadmap has failed to fulfil its vision and that cooperation between ASEAN member states to
overcome forest fires has not been effective. However, this research argues that the implementation
Haze Action Online “ASEAN Agreement on Transboundary Haze Pollution” < https://haze.asean.org/aseanagreement-on-transboundary-haze-pollution2/#:~:text=Under%20the%20Agreement%2C%20ASEAN%20Coordinating,pollution%20arising%20from%20such
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of the roadmap strategies and the action plan are still relevant and useful to address forest fires and
transboundary haze pollution issues in the future.

Given the above, it is argued here that ASEAN member states make a decision at the next AATHP
COP to renew the time limit of the current implementation roadmap or adopt a new and enhanced
implementation roadmap. The proposal to adopt a new timeline that is sensible and achievable,
particularly in relation to the establishment of the ASEAN Centre, should be at the centre of
discussion within that COP. In addition, as a protocol to the AATHP, the proposed implementation
roadmap should include provisions that provide for the possibility to apply the proposed noncompliance procedure, discussed in 3.3.1 of this chapter, to states that fail to comply with the
implementation roadmap. The existence of a provision that refers to the AATHP NCP within the
implementation guidelines signifies a strong link between the main Agreement and the protocol to
reach the overarching goal: preventing forest fires and transboundary haze pollution in the region.

6.5.3 Developing Various International Programmes and Project on the Impacts of Forest
Fires and Transboundary Haze Pollution
Another approach that could be useful to promote cooperation between member states is through
developing various regional and international programmes and projects relating to forest fire
prevention and the impacts of forest fires and transboundary haze pollution. For example, in
Indonesia, a national campaign to stop and prevent forest fires was carried out for many years by
the relevant ministerial body as well as by NGOs.122 However, as it was conducted at the national
level, its goal is only to protect the national interest. Programmes and campaigns concerning forest
fire prevention in Indonesia are mostly intended to address the loss of Indonesian forests and
biodiversity and do not focus on the protection of neighbouring states’ interests from the potential
harm from forest fires. As a result, such programmes gain only minimal support from the
neighbouring countries, including impacted countries. Although these initiatives may be effective
in increasing awareness of the importance of forest fire prevention forest fires, they have had little
to no impact in reducing the number of forest fires in Indonesia.
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Therefore, this research argues that a programme at the regional and/or international level in
relation to promoting efforts to prevent forest fires and stop transboundary haze pollution is
necessary and must be developed. It is suggested here that a regional/ international effort would
be more effective in comparison to national programmes in increasing global awareness on the
issue, and this may positively influence people’s behaviour in carrying out forest-related projects.
Regional or international initiatives would attract the involvement of more states, including source
states and affected states. In addition, having a programme on prevention of forest fires at the
international level shows the global nature of the issue, and thus, it would be more effective in
attracting contributions from the international communities, including states, NGOs, and
international funders. These states’ involvement and contributions may significantly improve
cooperation between ASEAN member states, and between ASEAN member states and the
international community. Several programmes at the global level have shown positive results. A
recent example is the international campaign to ban the use of single-use plastic bags, which has
persuaded countries worldwide to take measures at the national level.123 Although a campaign
alone will not solve plastic bag usage in the world, it has successfully increased awareness,
persuading corporations and individuals to adopt environmentally friendly alternatives. Another
example, which has particular regional relevance, is the International Conference on Oil Palm and
Environment, which has the objective to promote sustainable palm oil production. To some extent,
this initiative has influenced people’s behaviour to use products only from sustainable palm oil
production.

6.6 The Need to Directly Address Forest Fires Issues and Adopting a Protocol
Concerning Forest Fires and Transboundary Haze Pollution Prevention at
the International Level
The next crucial stage that needs to be taken in order to prevent forest fires and transboundary haze
pollution in Southeast Asia is to directly address forest fires and increase awareness of the
importance of forest fires and transboundary haze pollution prevention at the international level.

Earthday “Initiatives to ban or reduce consumption of single-use plastics” < https://www.earthday.org/globalefforts-to-curb-single-use-plastics/>
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Prior to 1997, the issue of forest fires and transboundary haze pollution was often viewed as a
domestic or regional issue. It only became an issue on a global scale during 1997 and 1998, when
tropical rainforests in Indonesia and boreal forests in three different continents burned, causing
enormous loss of biodiversity and human life and property.124 Despite being one of the most
devastating environmental events in some parts of the world, including Indonesia, forest fires and
transboundary haze pollution are considered minor in comparison to other environmental issues.
Although the occurrence of forest fires has increased in many parts of the world in recent years, it
can still be classified as occurring on an irregular basis when compared to other environmental
issues such as climate change, biodiversity loss, deforestation, and waste, which are continuing
issues. This situation has arguably contributed to the absence of an international treaty specifically
on forest protection. The Global Risks Report 2020 stated that, in terms of global impact, forest
fires, which were placed under the natural disasters category, rank 7th out of the top 10 threats
facing the world in the next 10 years.125 In fact, wild fires, including forest fires, are not in the top
five causes of air pollution.126 This research argues that this situation plays a significant role in the
lack of international attention given to forest fires and their impacts, both by the media and the
international community.

Therefore, one action that could be taken to address forest fires and to raise international awareness
of forest fires and transboundary haze pollution, as well as prevent forest fires and transboundary
haze pollution from becoming one of the top environmental issues that occur on a regular basis,
would be the adoption of a protocol under relevant international environmental treaties requiring
states to prevent forest fires. It was discussed in Chapter 4 that despite having adequate obligations
and initiatives, which could have an indirect impact on preventing forest fires and transboundary
haze pollution in Indonesia and Southeast Asia, the implementation of international environmental
treaties, including inter alia, the UNFCCC and its protocols, the CBD, the World Heritage
Convention and the Ramsar Convention on Wetlands, have not been effective. Various obligations
under initiatives, programmes and strategies of these treaties, in relation to forest activities, have
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made minimal impact on influencing the behavioural change of ASEAN member states in relation
to forest-related activities, mostly owing to the voluntary nature of these commitments. These
treaties offer ASEAN member states, including Indonesia, as the major source of forest fires and
transboundary haze pollution in the region, much discretion in terms of national implementation.
In addition, the lack of enforcement mechanisms under these treaties has also contributed to their
ineffective implementation at the regional and domestic levels in respect of forest fires and
transboundary haze pollution. Most importantly, these treaties have arguably failed to promote
public awareness of the importance of preventing forest fires and transboundary haze pollution.
None of these treaties have explicitly highlighted the importance of forest fire prevention as a
means to achieve their objectives, and none of these treaties have imposed direct obligations on
states to prevent forest fires. This research argues that this is because the forest fires are often
considered a domestic issue by many countries, particularly ASEAN countries.

6.6.1 Adopting A Protocol Concerning Prevention of Forest Fires and Transboundary
Haze Pollution Under Multiple International Environmental Treaties
In order to provide a specific obligation on states, including Indonesia, to prevent forest fires and
transboundary haze pollution and to increase awareness of forest fires and transboundary haze
pollution prevention at a global scale, it is proposed here that a protocol on the prevention of forest
fires and transboundary haze pollution be adopted simultaneously by four international
environmental treaties: the UNFCCC, the CBD, the Ramsar Convention and World Heritage
Convention. It is acknowledged that this it would be most unusual for a protocol to be adopted by
multiple international treaties and there are no obvious precedents at the international level.
However, because forest fires pose a significant threat to all of these treaties' objectives,
establishing a single protocol under four treaties is preferable to each treaty adopting its own
protocol. The purpose of such a protocol would be to provide a clear and direct obligation on states
to prevent forest fires and it is envisaged that the protocol would support these treaties in reaching
their overarching goals.

It is suggested here that the proposed protocol should include provisions such as a general
obligation on states to make an effort to prevent forest fires and transboundary haze pollution,
encourage international cooperation in relation to forest fires prevention, and provide for dispute
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resolution. More importantly, the protocol should include obligations to assist parties in
implementing key provisions within these treaties that may be considered ambiguous in their
application to forest fires and haze pollution. In the case of the CBD, for example, in order to
pursue its objectives to conserve biological diversity, particularly in relation to its in-situ
conservation programme, Article 8 (d) and (e) of the CBD state that:

Party shall, as far as possible and as appropriate promote the protection of ecosystems,
natural habitats and the maintenance of viable populations of species in natural
surroundings, [and] promote environmentally sound and sustainable development in areas
adjacent to protected areas with a view to furthering protection of these areas.

In this case, the proposed protocol concerning prevention of forest fires and transboundary haze
pollution under the CBD could include a provision interpreting Article 8 (d) and (e), such as inter
alia, “parties shall make an effort to prohibit the use of fires in any forest-related activities
particularly in the vicinity of In-situ conservation areas”, and/or “parties are required to place
sufficient firefighting equipment in the vicinity of such conservation areas”. This will provide a
clear obligation that is binding on parties to the proposed protocol under the CBD.

Similarly, the proposed protocol could include an obligation on parties to the UNFCCC to prevent
forest fires and transboundary haze pollution and prohibit the use of fires in land clearing activities
in order to achieve a stabilisation of greenhouse gas concentrations in the atmosphere as stated in
Article 2 of the Treaty. This provision under the proposed protocol could also be applied to directly
to support the effectiveness of the Paris Agreement, which was adopted under the UNFCCC in
order to hold “the increase global average temperature to well below 2 degrees Celsius, above preindustrial levels, and pursuing efforts to limit the temperature increase to 1.5 degrees Celsius,
above pre-industrial levels.”127 The creation of a protocol on forest fires and transboundary haze
pollution under these international environmental treaties would increase the importance of forest
fires prevention in the scope of these treaties. Currently, there are no binding obligations under
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these treaties that explicitly require parties to prevent forest fires, 128 and this protocol would
address this gap by creating a direct obligation on parties to prevent forest fire and transboundary
haze pollution, and significantly enhance the indirect obligations under these treaties.

It is acknowledged that the obligation to prevent forest fires has been mentioned in some initiatives,
strategies, roadmaps and action plans under these multilateral environmental treaties, as discussed
above, in chapter 4. In addition, forest related initiatives such as REDD and NAMA, which have
the goals to reduce the global GHG emissions, are operating in some developing countries,
including Indonesia.129 However, these types of measures rarely attract the attention of the public
and the media. They cannot be compared to the attention which would potentially follow the
adoption of a protocol to multilateral environmental treaties. An example of an instrument that has
successfully attracted global attention is the Paris Agreement, adopted at COP 21. The Paris
Agreement has raised the profile of climate change to another level from the initial campaign to
raise awareness of the stakes at COP 21.130 Arguably, the adoption of a protocol with legally
binding obligations, including a ban on the use of fire for forest-related activities, should also raise
awareness of the impacts of forest fires globally.

Adopting a protocol as proposed would not only promote awareness of the impacts of forest fires
but would also enable countries to work together in order to address such issues, particularly
impacts that are transboundary or global in nature, such as air pollution, climate change, and
biodiversity loss. A regional or domestic agreement would be insufficient, as it would only attract
regional contributions, and would potentially be hampered by the availability of funds, experts and
technologies. In simple terms, because forest fires and transboundary haze pollution are considered
international issues, as discussed in the previous section, they require an international commitment
and international contributions to effectively support efforts to prevent forest fires and
transboundary haze pollution.
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This research argues that adoption of a protocol focusing on the prevention of forest fires instead
of a global treaty or convention more generally applicable to forests, is more realistically
achievable, as the latter would likely face more significant challenge and thus would be unlikely
to be adopted. One of the reasons that forests has been treated differently from other parts ‘of the
natural environment’ is they are directly linked to international trade.131 In addition, there is a lack
of global consensus and coordination in relation to who should determine the future of forests,
what is the goal for forest management and how that goal can be achieved.132 This situation has
resulted in a number of discussions regarding the adoption of legally binding agreement on forests,
including one that developed during the UNFCCC’s COP 25 in Santiago, Chile, where the host
country, Chile, initiated the “Santiago Call for Action on Forests”, 133 but no agreement has
materialised. In fact, owing to the increasing issues relating to forests in recent years, including
forest fires, calls for forests to be included in agenda for COP 26 to the UNFCCC, which will be
held in November 2021, have been made.134 This notwithstanding, this research advocates the
adoption of a protocol on forest fires and transboundary haze pollution under the four international
environmental treaties highlighted above and asserts that a protocol with a narrower focus would
be more likely to be adopted and more effective, as it focus on one of a number of issues associated
with forest management.

In terms of the mechanics of this proposal, Article 17 of the UNFCCC stipulates that the
conference of the parties may adopt protocols to the Convention at any ordinary session. It also
states that only parties to the convention may be parties to a proposed protocol, which means that
there are 197 potential states that may be a party to the proposed protocol. In this regard, both
developed and developing countries that are constantly dealing with forest fires and their impacts,
may propose the adoption of a protocol concerning global forest fire prevention. Of course, such
a protocol would also support the objectives of the Paris Agreement to hold the increased global
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average temperature in the efforts to reduce the risks and impacts of climate change. Because forest
fires are a major environmental issue occurring in both developed and developing countries,
adopting a protocol for forest fire prevention can benefit all states from the standpoint of
cooperation. It would enable developed and developing countries to collaborate on a variety of
areas, such as technology, scientific knowledge, policy development, fire management, and
awareness-building programmes. This research argues that this feature (collaboration between
developed and developing countries) would be core to any international protocol on forest fire
prevention.

Moreover, Similar to the UNFCCC, the CBD and the Ramsar Convention may adopt the proposed
protocol at the meeting of the conference of the parties. However, under the World Heritage
Convention, the proposed protocol may be adopted under a decision of the world heritage
committee. The document would be an implementation guideline rather than an agreement or
protocol under this committee decision. Article 28 of the CBD give a direct authority for a protocol
to be adopted a conference of the parties. Indeed, this research acknowledge that there are complex
legal and political issues that would be raised by the adoption of one protocol to four international
instruments. However, these issues go beyond the scope of this thesis and would be appropriate
for further research.

6.7 Conclusion
Based on the above discussion, this thesis advocates for a number of initiatives to strengthen the
existing regime and address gaps order to prevent forest fires and address transboundary haze
pollution in Southeast Asia.

First, ASEAN member states should agree to move away from the ASEAN Way of noninterference and peaceful means of dispute resolution when it comes to legal issues, including
environmental issues, particularly forest fires and transboundary haze pollution. The ASEAN Way
principle should only be prioritised over other principles on issues relating to cultural and political
issues that do not have the potential to cause serious political tension between member states.
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The second set of initiatives are designed to improve the effectiveness of the AATHP as the
principal agreement on transboundary haze pollution in the region. To do this, this research
advocates the improvement and strengthening of four key elements of the AATHP: substantive
obligations, implementation, compliance, and dispute resolution.

In regard to improving substantive obligations, this research argues that the AATHP should adopt
provisions that oblige parties to create crimes and administrative offences at the domestic level
relating to forest fires and transboundary haze pollution. It is suggested that this is an effective
way to use domestic courts to enforce regional obligations in respect of companies and individuals
that violate obligations under the AATHP. In addition, this research argues that the use of vague
and ambiguous words within key provision of the AATHP should be removed or amended in order
to improve its implementation.

In regard to improving compliance, this research recommends that the AATHP should adopt a
non-compliance procedure (NCP). However, it is suggested that the proposed NCP should
primarily be facilitative in nature, as this accords with the ASEAN Way principle and has a better
chance of being accepted by member states. Nevertheless, the proposed NCP does not rule out the
use of coercive measures in the event that a state fails to comply with its obligations and facilitative
measures ordered by an NCP are unsuccessful.

Ultimately, to improve the effectiveness of the AATHP, this thesis recommends that Article 27 of
the Agreement concerning dispute resolution must be amended. Article 27 should be amended to
allow parties to resolve their disputes in a more robust manner than negotiation and consultation.
Hence, this research argues that Article 27 should be expanded to include other means of settling
disputes, including arbitration and referral of disputes to the ICJ. Moreover, Article 27 should also
include the option for parties to settle their disputes in a regional dispute resolution body
specifically for environmental cases in a form of a regional environmental court, which this thesis
argues should be established. This proposed court would allow member states to settle their
disputes in a formal judicial manner while still keeping it at the regional level, which may prevent
political tension between member states. Arguably, the existence of this regional environmental
court would significantly strengthen dispute resolution mechanisms under the AATHP.
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More broadly, in order to address forest fires and transboundary haze pollution in Southeast Asia
more effectively, this research argues that it is important for ASEAN member states to improve
their cooperation with one another. In order to have effective cooperation in relation to forest fire
prevention in the region, it is argued here that it is crucial for the ASEAN Centre to be established
and operationalised. To do this, the Roadmap on ASEAN Cooperation towards Transboundary
Haze Pollution Control with Means of Implementation must be renewed. Its target was to complete
the establishment of the ASEAN Centre by 2020, and, as of 2021, the ASEAN Centre has yet to
be established. In addition, it is proposed that ASEAN member states develop various regional and
international programmes on the prevention of forest fires and transboundary haze pollution in
order to improve cooperation. This way, both the source country and the affected country can
cooperate in developing programmes, in contrast to the development of national programmes,
which are unlikely to attract the involvement of neighbouring states.

Finally, in order to more effectively prevent forest fires and transboundary haze pollution in the
ASEAN region, it is important to increase global awareness and global action on this issue. To
date, forest fires as well as transboundary haze pollution issues have not caught the attention of
the media and the international community compared to other environmental issues. This research
argues that in order for this issue to get international attention, which would increase awareness,
states that often deal with forest fires and transboundary haze pollution should propose that a new
protocol be adopted pursuant to four international environmental treaties. These treaties comprise
the UNFCCC, the CBD, the Ramsar Convention, and the World Heritage Convention. The
proposed protocol, which would be adopted under these treaties, should focus on forest fire
preventions as a core objective and would contribute to the success of these treaties in reaching
their more general objectives. In addition, the preliminary process in adopting these protocols
would increase global awareness on the importance of forest fires prevention.
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Chapter 7:
Conclusion and Recommendation
7.1 Conclusions
The aim of this thesis was to critically analyse the existing law that applies to forest fires and
transboundary haze pollution and to identify new legal solutions to address the ongoing impacts
forest fires in Indonesia. It has assessed the degree to which relevant instruments at the regional
level, international level, and international principles of environmental law support efforts to
prevent forest fires and transboundary haze pollution in the region. Based on the assessment of
these instruments and principles in previous chapters, this research has reached the following
conclusions.

7.1.1 Domestic Implementation and the Effectiveness of International/Regional Law
Domestic implementation is critical to the effectiveness of international and regional law. In this
sense, it relies on the effective and efficient cooperation and coordination of multiple elements of
government, including legislative, administrative and judicial bodies, to ensure successful
domestic implementation. To date, domestic implementation of relevant regional and international
frameworks in Indonesia, as the region's primary source of forest fires, are complicated and fall
short of expectations. This situation is a result of a variety of factors, including the Indonesian
government's uncertainty about the relationship between international and domestic law. Instead
of focusing on what they are obligated to do, local experts are still arguing about which theory to
follow in relation to the relationship between international law and domestic law.

7.1.2 The ASEAN WAY Principle
The ASEAN Way principle is not suitable to govern environmental issues in Southeast Asia,
particularly the impacts of forest fires and transboundary haze pollution. Thus, this principle
should not be the primary norm underlying the AATHP, particularly in relation to dispute
resolution. Drawing on examples of dispute resolution between ASEAN member states in other
areas, the application of this principle within ASEAN does not appear to be absolute. It is therefore
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recommended here that this principle should be applied only to non-legal matters such as political
issues and cultural issues. It should not be applied to environmental disputes.

7.1.3 Ineffectiveness of AATHP
The AATHP, as a leading agreement on forest fires and transboundary haze pollution in Southeast
Asia, is ineffective. Although it has been ratified by all ASEAN member states, it has failed to
facilitate behavioural changes by actors in respect of forest-related activities within ASEAN
countries. It lacks provisions to impose compliance and implementation, and this undermines its
effectiveness. A number of factors undermine its effectiveness. First, the AATHP lacks substantive
obligations requiring parties to create crimes and/or administrative offences relating to forest fires
at the domestic level. It is argued that the creation of such offences would deter and influence the
behaviour of domestic actors involved in forest-related activities. The second factor is the absence
of mandatory language in key AATHP obligations. This situation has allowed states parties an
excessive amount of discretion in interpretation of these provisions, which impairs their
implementation. The third factor is the lack of an enforcement mechanism to pull states parties
toward compliance. This factor is considered one of the most significant causes of non-compliance
with the AATHP. The last factor is the absence of a robust dispute resolution mechanism within
the agreement. With growing recognition in Southeast Asia, environmental issues have become as
important as economic and security issues. Policymakers are beginning to seek to integrate
environmental concerns with economic ones. It is argued that now, the region needs to develop
the capability to formally resolve disputes in environmental matters such as transboundary haze
pollution from forest fires, as it impacts member states’ economies. The current AATHP provision
in relation to dispute resolution is weak and inadequate.

7.1.4 Ineffective Regional Cooperation
Regional cooperation is a critical component of efforts to prevent forest fires and transboundary
haze pollution in Southeast Asia, but it is ineffective because it is not functioning properly. This
research has found that there are three factors contributing to this ineffectiveness. The first factor
is that the ASEAN Centre, as a facilitative institution on cooperation, has not been established and
is not fully operating. Currently the ASEAN Secretariat serves as an interim Centre. As a result,
the ASEAN Centre’s role in facilitating cooperation and coordination among states parties to the
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AATHP cannot be effectively executed. It is unable to fulfil its duty to communicate regularly
with relevant National Monitoring Centres regarding forest fires, environmental conditions, air
quality, and level of pollution arising from such fires. To date, states parties are still negotiating
the Establishment Agreement and Host Country Agreement of the ASEAN Centre. This
establishment process has surpassed the original deadline of 2018. The second factor is that the
Implementation Roadmap, adopted at the 11th COP in October 2015, has now expired. Its vision
of achieving a transboundary haze-free ASEAN by 2020 has clearly failed. Since its inception in
2015, forest fires have continued to occur in Indonesia and show no sign of stopping. The
implementation roadmap has fallen short of its vision of enhancing cooperation between ASEAN
member states to address forest fires issues in the region. Nonetheless, this research argues that
the Implementation Roadmap’s strategies and action plan remain relevant and useful in the future
for addressing forest fires and transboundary haze pollution issues. The last factor is the lack of
programmes and projects related to forest fire prevention and the impact of forest fires and
transboundary haze pollution of application at the regional and international level. In comparison
to national-level projects, these projects would have a greater impact on raising awareness about
these issues and would likely gain greater financial contributions from ASEAN member states.

7.1.5 The Applicability of Multilateral Environmental Agreements to Address the Issue of
Forest Fires and Transboundary Haze Pollution
The obligations of some international environmental treaties, including, inter alia, the UNFCCC
and its protocols, the CBD, the World Heritage Convention and the Ramsar Convention on
Wetlands, have not been effective in indirectly preventing forest fires and transboundary haze
pollution in Indonesia and Southeast Asia. Initiatives, programmes and strategies established under
these treaties have also made minimal impact in influencing behavioural change of ASEAN
member states in conducting their forest-related activities. Obligations under these programmes
are often too general and do not directly address forest fires and transboundary haze pollution. As
a result, these instruments offer countries, like Indonesia, too much discretion in terms of national
implementation, and are therefore ineffective in preventing forest fires. The lack of an enforcement
mechanism and direct obligations to improve law enforcement on related issues under these
agreements has also led to ineffective implementation.
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In addition, these treaties have arguably failed to help promote public awareness of the importance
of preventing forest fires and transboundary haze pollution, since none of these treaties have
imposed a direct obligation on states to prevent forest fires and nor have they explicitly stated the
importance of forest fires prevention in an effort to achieve their objectives. An explicit obligation
to prevent forest fires is not articulated within these treaties and their protocols. Initiatives and
strategies under these treaties also have minimal obligations that encourage parties to prevent
forest fires. Programmes to raise awareness focus mainly on promoting the impact and objective
of these treaties, rather than the importance of preventing forest fires.

7.1.6 Issues Relating to the Implementation of Principles of International Environmental
Law
The implementation of a number of principles of international environmental law in Southeast
Asia has been hampered by several factors, including the existence of the ASEAN Way principle,
which promotes non-interference and a strong belief in state sovereignty. As a result, ASEAN
member states regard any activities conducted within their jurisdiction as internal affairs that
should not be interfered with by other member states. Although the no-harm principle, one of the
most relevant principles applicable to forest fires and transboundary haze pollution, has been
adopted in Article 3 of the AATHP, making it legally binding on ASEAN member states by virtue
of regional treaty as well as domestic law, it appears to have had a negligible effect on states’
behaviour in addressing the transboundary haze pollution caused by forest fires.

7.2 Recommendations
Based on the above conclusion, this thesis proposes several recommendations to better address the
impacts of forest fires and transboundary haze pollution in Southeast Asia:

7.2.1 Recommendation to Adopt an Instrument that Addresses the Functioning of the
ASEAN Way
The ASEAN Way is considered by many experts and commentators as one of the main factors that
hampers ASEAN’s efforts in preventing forest fires and transboundary haze pollution in the
region. Its existence has strongly influenced and also weakened the content of the AATHP,
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particularly in relation to the agreement’s dispute resolution approach. Therefore, this research
recommends that ASEAN member states adopt an instrument that addresses the functioning of the
ASEAN Way, which should be adjusted, particularly in relation to dispute resolution. This
document should state that the informal and peaceful means of dispute resolution should only be
used in political and cultural-related disputes. In regard to disputes relating to legal issues,
including forest fires and transboundary haze pollution, the possibility to settle disputes in a formal
judicial process, arbitration or international court should be allowed when informal and peaceful
approaches have failed to reach a solution. In this sense, this document should emphasise that the
use of the ASEAN Way in environmental issues is not absolute. This would enable regional
environmental agreements, including the AATHP, to adopt more robust obligations.

Furthermore, environmental matters were not on the agenda during the establishment of ASEAN.
However, over the last two decades, the environment has grown to become one of the region’s
most contentious issues and one of the most difficult to resolve. As a result, this research has found
that there is a growing need for the establishment of a special regional dispute resolution body.
For many years, ASEAN’s informal approach to resolving regional issues, combined with its
emphasis on non-environmental issues, contributed to its reluctance to establish a regional dispute
resolution body dedicated to environmental issues. Therefore, in response to increasing concerns
in relation to environmental issues at the national, regional and international level, this research
recommends that ASEAN establish a regional dispute resolution body, which would be the
competent institution to resolve regional disputes relating to the environment, including forest fires
and transboundary haze pollution in the region. To address the region’s growing environmental
issues, which are becoming more complicated, this research recommends that ASEAN establish a
regional environmental court. This would enable member states to resolve environmental issues
between them without the need to raise the issue at the international level. This may avoid the
possibility of political tension rising among the disputing parties. This court’s jurisdiction should
comprise all environmental disputes, including disputes emerging from a breach of obligations
under the AATHP. The court’s proceedings should continue to recognise the ASEAN Way as a
principle of the ASEAN organisation, but also involve a formal legal process, the decision of which
is final and binding upon states.
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7.2.2 Recommendations Relating to the AATHP
7.2.2.1 Amendment
To improve the effectiveness of the AATHP, this research recommends that the AATHP be
amended. The proposed amendments would include a provision requiring states parties to create
crimes and/or administrative offences relating to forest fires and transboundary haze pollution at
the domestic level. This would establish the necessary link between the AATHP and member
states’ domestic law, allowing domestic decision-making bodies to be involved in enforcing the
agreement’s obligations against non-state actors. This situation would benefit the AATHP, as it
currently lacks a decision-making body and mechanism to address non-state actor breaches of
obligations. Following the inclusion of this proposed provision, it is recommended that the
AATHP parties should adopt a protocol outlining the specific offences and guidelines for
implementation. This would ensure that states comply with and implement the proposed provision.

Additionally, this research recommends amending AATHP Article 27 to address dispute
resolution. Article 27 should provide for a more robust dispute settlement mechanism to enable
ASEAN member states to manage and resolve disputes that inevitably arise when they are
confronted with complex issues, particularly when it comes to the transboundary impact of forest
fires associated with essential national resources. A more robust mechanism for resolving disputes
should include the option for parties to resolve their differences through arbitration, the regional
environmental court, or an international court or tribunal. Indeed, parties are permitted to resolve
their disputes in an informal and peaceful manner in the first instance, consistent with the ASEAN
Way principle. However, the proposed Article 27 would outline possible options in the event that
peaceful means fails to produce a solution.

Moreover, amendments should also address and eliminate text within treaty provisions that is open
to multiple interpretation or which is vague, particularly in respect of the key obligations of the
AATHP. These proposed amendments would provide clarity for member states in terms of
implementing each obligation under the Agreement and thus improve its effectiveness.
Finally, to improve the agreement’s effectiveness in terms of compliance, this research
recommends that the AATHP establish a non-compliance procedure (NCP). This would enable
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not only states parties but also individuals, NGOs and treaty bodies to initiate proceeding against
parties not meeting their commitments, which would put additional pressure on member states to
comply with their commitments. Furthermore, despite the enduring question of whether or not an
NCP can operate alongside the traditional dispute resolution mechanism, this research proposes
that both be established under the AATHP. However, initiating NCP should be prioritised over
dispute resolution, and should primarily focus on facilitative measures. An NCP may significantly
support states to meet compliance with the obligation under the AATHP and prevent further legal
actions to be taken.

7.2.2.2 Cooperation
This research suggests that cooperation between ASEAN member states, in relation to forest fires
and transboundary haze pollution should be enhanced so that communication can occur on a
regular basis. One way to improve this is through the ASEAN Coordinating Centre for
Transboundary Haze Pollution Control (ASEAN Centre), which has not been fully established.
Owing to the essential role of the ASEAN Centre, this research suggests that ASEAN member
states push toward the physical establishment and the full operation of the ASEAN Centre, as it is
the first step towards fully implementing the SOP for “…monitoring, assessment and joint
emergency response…[on] fire alert…and trigger points…[on] fire suppression.”1 This would
strengthen measures to prevent transboundary haze pollution caused by forest fires and streamline
the process of reviewing and revising the firefighting inventory database, which would assists the
ASEAN expert panel in assessing the fire situation.

In addition, this research recommends that the Roadmap on ASEAN Cooperation Towards
Transboundary Haze Pollution Control with Means of Implementation (Implementation Roadmap)
be renewed and improved at the next AATHP COP. It should provide a new timeline that is
sensible and achievable, particularly in relation to the establishment of the ASEAN Centre.

Moreover, in terms of strengthening cooperation, this research recommends that international
programmes and projects that can clearly display and explicitly demonstrate the impacts of forest

1

The 9th Meeting of the Sub-Regional Ministerial Steering Committee on Transboundary Haze Pollution in the
Mekong Sub-Region, (2020).
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fires and transboundary haze pollution be conducted at the regional and international level. This
can be done in various ways, such as seminars, conferences, campaigns or forums, which can be
conducted through a number of media, including the Internet (websites, webinars, social media),
universities, schools, and community centres. In this sense, the obligation to prevent forest fires
should not only be considered as a part of a solution for other environmental issues; rather, it
should be the main focus of the programmes and projects. For example, instead of being one of
the topics in a social media campaign on climate change, the campaign should focus on stopping
forest fires and mitigating their detrimental impacts, including climate change. This way, people
are made aware that forest fires are a source of many environmental problems and should thus be
prevented.

7.2.3 Recommendation at the International Level
7.2.3.1 A Protocol on Forest Fires and Transboundary Haze Pollution
Forest fires and transboundary haze pollution are considered international issues. However,
relevant international environmental agreements have had minimal impact in addressing this issue.
One of the main reasons behind this situation is the absence of specific obligations on states parties
to prevent forest fires and transboundary haze pollution under international environmental treaties.
Therefore, this research recommends that a protocol relating to the prevention of forest fires and
transboundary haze pollution be adopted under four international environmental treaties, namely,
the UNFCCC, the CBD, the World Heritage Convention and the Ramsar Convention on Wetlands.
It is proposed that the protocol create additional and direct obligations on states to take action
relating to the prevention of forest fires. It is acknowledged that it is unusual for multiple treaties
to adopt one protocol. However, this research argues that having four of the most prominent and
relevant international environmental treaties adopt a protocol on forest fire prevention would
create additional meaningful obligations on states. This protocol should impose an obligation on
states to prevent forest fires and transboundary haze pollution and recognise it as an important
mechanism to achieve each of these treaties’ objectives. This research also suggests that one of the
main obligations contained in the protocol should ban the use of fire in forest-related activities and
this should significantly increase public awareness on this issue, which would put pressure on
states to comply.
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In addition, the adoption of a protocol under these treaties will likely increase public awareness
and help disseminate information on forest fires and transboundary haze pollution at the
international level. Gathering world leaders in one place to discuss and sign an agreement such as
a protocol to an international environmental treaty alone can significantly increase public
awareness on the issue. The signing of the Paris Agreement, for example, has raised the issues of
climate change to another level through an initial campaign to raise awareness of the stakes at COP
21 in 2015. Arguably, the existence of international commitments on this issue should draw
attention at the international level and provoke international contributions, which would benefit
efforts to prevent forest fires and transboundary haze pollution. This initiative will also likely have
a positive impact on the future of international programmes relating to forest fires and haze
pollution, which will be intensified.

Furthermore, establishing a protocol under these treaties could potentially increase their
effectiveness, as it would serve as the primary tool to promote international awareness about forest
fire prevention on a global scale, a factor that can hinder these treaties in achieving their objectives.
The discussion and negotiation process necessary to establish this protocol at the international
level should increase global awareness of the issue of forest fires, as it is closely related to efforts
to prevent climate change, loss of biodiversity, destructions of wetlands, and damage to natural
and cultural heritage sites, all of which are well-established global concerns. Meanwhile, the
protocol itself would enable countries to collaborate and contribute to resolving issues relating to
forest fires and transboundary haze pollution.

7.3 Next Area of Research
This research identified a number of issues that could be the subject of future research. One critical
issue is how corruption in Indonesia, the region’s primary source of forest fires, and the rest of
Southeast Asia has impacted the region’s efforts to prevent forest fires and transboundary haze
pollution. Corruption has directly contributed to the occurrence of a large number of forest fires in
Indonesia. It has resulted in authorities turning a blind eye to actors who violate the law and cause
forest fires. It enables actors to engage in forest-related activities without taking appropriate
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preventative measures, such as conducting a thorough environmental impact assessment. In other
words, it enables actors to act freely without fear of punishment or other legal consequences.
The next issue is how ASEAN and member states’ domestic regulation can facilitate the
mobilisation of appropriate resources outside ASEAN for the purpose of extinguishing fires and
preventing further damage. Currently, as a result of ASEAN’s emphasis on sovereignty and noninterference, source states retain complete control over requesting assistance from other states and
international organisations to mitigate the transboundary haze pollution that occurs in their
territory. This should not be the case, especially in the case of large-scale forest fires resulting in
severe haze pollution, which may have an effect on the global climate.

Another significant issue that could be the subject of future research is the relationship between
Indonesia's ongoing forest fires and transboundary haze pollution problems and the country's
implementation of a regional administration (autonomy) system. According to Indonesian Law
23/2014 on Regional Administration, regional governments have the autonomous right to regulate
their own interests as regional executive agencies in a variety of areas, including the environment
and forestry. The Law Number 23/2014 replaces the Laws Number 22/1999 and 32/2004, which
were ineffective in addressing a variety of issues, including forest fires. However, in light of two
of the largest forest fires in the last decade (2016 and 2020), Law Number 23/2014 may be
considered ineffective as well. Indeed, the autonomous rights of regional administrations in
relation to forestry have been viewed as exacerbating the difficulty that the central government
(the Ministry of Environment and Forestry) faces in managing Indonesia's forests. This intricate
relationship between the central and regional governments may have an effect on the domestic
implementation of international obligations.

7.4 The Way Forward to Prevent Forest Fires and Transboundary Haze
Pollution in Southeast Asia
Southeast Asian forest fires and their transboundary haze pollution impacts are a global issue. They
have had a significant impact on a variety of sectors, including the environment, the economy,
biodiversity, health, education, and tourism. Hence, and effective response requires the
320

participation of a broad range of domestic, regional, and international stakeholders, as domestic
regulation alone will not suffice. The recommendation to strengthen the AATHP is one way to
contribute to the region’s efforts to reduce forest fires and transboundary haze pollution. For this
effort to be effective, the improved AATHP and domestic regulation, particularly in the area of
environmental protection, must be linked to and complement one another. Additionally, states
must recognise that cooperation is critical to the AATHP’s effectiveness, as it is a regional
commitment requiring efforts from all parties, including those not directly impacted by haze
pollution.

Additionally, the international community should begin focusing on forest fires and haze pollution.
Forest fires should be at the forefront of all international discussions about environmental
protection and/or environmental issues in general. International attention and public awareness on
a global scale on forest fires issues, is necessary to push an international commitment that address
such issues. This research recognises that this is a complex issue for which no single solution will
suffice. However, this research has shown that there are national, regional, and international
measures that can be taken to strengthen the effort to combat forest fires in Southeast Asia and
mitigate their transboundary haze pollution impact in the future.
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