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Dear Ms Sage and the Environment Select Committee, 

 

Thank you for the opportunity to contribute to the discussion on the Crown Pastoral Land 

Reform Bill.  My contributions are based on research conducted under my university 

employment, but I do not speak for the University of Canterbury.   

 

This submission makes four points, as follows.   

1) Parliament has my emphatic support in ending tenure review.  Tenure review has 

yielded outcomes that are so bad as to be almost nonsensical – both economically 

and ecologically. 

2) Parliament must pay careful attention to ‘discretionary consents’ on the land it 

retains as pastoral lease.  These discretionary consents have allowed large areas of 

landscape change and biodiversity loss.  If this act fails to tighten up on 

discretionary consents, it will end tenure review while still allowing landscape 

and biodiversity loss to continue unabated.  That would be a Pyrrhic victory, at 

best. 

3) Parliament should eliminate the position of Commissioner of Crown Lands, who 

is in charge of 5% of New Zealand’s landmass yet accountable to no one (not 

even the Minister of Land Information). 

4) The bill in its current form still seems to allow too much agency discretion and 

not enough public accountability.  It needs to instil more of the latter and less of 

the former.  To do so, Parliament should extend the following 4 elements of NZ’s 

environmental democracy to the Crown pastoral estate: 

a. Prediction, consideration, and consultation about cumulative effects of all 

decisions about Crown lands 

b. Public notification, submissions, and public participation  

c. Rights of appeal 

d. Ministerial call-in powers 

 

The submission also includes 3 appendices: 

A. Appendix A contains 5 figures that illustrate arguments from points 1 and 2 above. 

http://www.geog.canterbury.ac.nz/
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B. Appendix B considers and refutes arguments made in the public domain in 2019, 

during the public conversation about LINZ’s discussion document that pre-dated this 

bill.  I suspect the committee might see several of these arguments in public 

submissions, and hope you find the relevant facts I have compiled helpful in making 

sense of competing claims and arguments in the high country. 

C. Appendix C considers a list of options the Crown could pursue with the 1.2 million 

hectares it will retain in pastoral lease. 

 

I wish to be heard. 

 

Now I will expound on each of my four points. 

 

1) Ending tenure review – a process whose outcomes defy economic, ecological, 

and legal expectations 

 

1a) Economic outcomes defy expectations 

In the early 1990s, the Minister of Lands and Conservation began a quiet process called 

tenure review, to reform the tenure of the Crown pastoral estate.  This process was so 

quiet that Parliament took over half a decade to authorise it, by passing the Crown 

Pastoral Land Act in 1998 (‘CPLA’). Tenure review aims to free the productive lands 

from the pastoral-only constraints of the Crown.  Simultaneously, it aims to free lands 

with conservation and recreational values from the pastoral grazing of the sheep and the 

occupation rights of the leaseholder.  Tenure reviews are voluntary; but over time, 

pastoral leaseholders accepted the Crown’s invitation.   

 

One by one, the pastoral leases of the South Island high country carved up the tenure.  

Between 1991 and 2017, 436,652 hectares of the South Island high country were 

freeholded; 371,842 hectares shifted to public conservation land.  Of the over 800,000 

hectares whose tenure had been reviewed by 2017, 180,000 hectares underwent tenure 

review before Parliament authorised the process in 1998.   

This disposal of freehold has come at a cost to the New Zealand taxpayers.  In tenure 

review, the leaseholder and the Crown each buys out the other’s interest in the land.  For 

the runholders’ leasehold interest in the 372,000 hectares conserved by 2017, the Crown 

paid runholders $191 million.  For the Crown’s residual interest in the 437,000 hectares 

freeholded, the runholders paid the Crown $134 million.   

On net, the Crown paid runholders $57 million (as of 2017), while disposing of more 

land than it conserved.1 

In short, what the Crown sold (freehold rights to 437,000 hectares of lower altitude and 

higher development potential) is more valuable than what the Crown bought 

(conservation and grazing rights to 372,000 hectares of higher altitude altitude and lower 

development potential).  Yet the Crown lost money on the deal, including on the shores 

of Lakes Wanaka, Wakatipu, Tekapo, and Pukaki. 

Further still, once freehold, the land takes on a life of its own.  Land previously managed 

as 110 pastoral leases is now over 3,000 freehold parcels.  Nearly a third of the new 

                                                 
1 The pattern of these financial transactions has been explored in Brower et al 2010, Brower 2016. 
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freehold owners have sold some, or all, of their land.  In total, about 20% (74,000 ha) of 

the new freehold has been onsold.   

As of 2015, one-fifth of the ex-pastoral land that the Crown had freeholded for $65 

million had been onsold for $275 million.  The median onselling price was 693 times the 

Crown selling price.  That is a capital gain 69,200%.2  The Crown realised none of that 

gain.  

 

1b) Ecological outcomes fail to meet the statutory goals of the CPLA 

 

A primary goal of the CPLA 1998 (s. 2) is to “enable the protection of significant 

inherent values [SIVs] of reviewable land”.  CPLA defines SIVs in land, as the “inherent 

value of such importance, nature, quality, or rarity that the land deserves the protection of 

management under the Reserves Act 1977 or the Conservation Act 1987”.   

 

Yet spatial analysis in Figure 2 shows that, under tenure review, the more rare and 

threatened the values, the more likely it was to be freeholded under tenure review.  And 

the more common and already protected a value is, the more likely it was to shift into 

conservation.  Figure 2 shows this pattern of outcomes in the Mackenzie Basin, where the 

redder (and rarer) land values go freehold (with boundaries), while the more common 

(greener) land goes to conservation. 

 

In other words, the process has freeholded the most rare values, and protected those that 

least need it (Brower et al 2017).   

 

1c)  Tenure review outcomes defy legal expectations 

 

In 2017, Judge Jackson wrote an Environment Court decision: “Without a covenant it is 

difficult to see how the [Commissioner of Crown Lands] can justify freeholding as 

consistent with the purpose of tenure review under the CPLA.” (Federated Farmers of 

New Zealand (Inc) v Mackenzie District Council [2017] NZEnvCourt 53 at [551]).  Yet 

during nearly 30 years of tenure review, freeholding without a covenant is the norm.  

Covenants cover only 14% of lands freeholded under tenure review (see Appendix B). 

 

In sum, both ecological and financial outcomes of tenure review make it clear that tenure 

review must end.  Better late than never. 

                                                 
2 A Brower ‘A Case of Using Property Rights to Manage Natural Resources: Land reform in the Godzone.’ 
(2017) Case Studies in the Environment. 
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2) The new bill must pay close attention to ‘discretionary consents’ 

 

2a) stopping tenure review without tightening discretionary consents under the new 

CPLRA will allow landscape and biodiversity loss to continue unabated. 

 

The ecosystem changes to the Mackenzie Basin since the 1998 passage of the Crown 

Pastoral Land Act are visible from space. Figures 1-5 use satellite imagery of the 

Mackenzie Basin to highlight the landscape-level changes. 

 

Taken together, Figures 1-5 (in Appendix A) show that Crown decisions allowed about 

two-thirds of the intensification of the Mackenzie (Brower et al 2018 

https://www.nzgajournal.org.nz/index.php/JoNZG/index).  The land shaded in yellow is 

or was Crown pastoral land.  One can see that two-thirds of the development in the 

Mackenzie Basin is within this yellow land.  The remaining one-third of the change took 

place on private land, governed by local council decisions. 

 

Figure 5 shows a big growth in the landscape changes allowed by discretionary consents 

on existing Crown land between 2014 and 2017.  In other words, discretionary 

consenting is accelerating.  Failing to address it in the CPLRA will fail to address the 

landscape changes that necessitated the changes. 

 

In sum, the Crown itself is the leading driver of landscape change in the Mackenzie.  The 

Commissioner of Crown Lands has a lot of power over a lot of land.   

 

2b) Discretionary consent outcomes that fail to serve the public interest 

Now I will give a few examples of closed-doors and unaccountable Commissioner-led 

decisions that made room for decisions that failed to serve the public interest.  For 

photographic detail of ecological impacts of recent discretionary consents on pastoral 

land, I refer you to an article published in 2020 in the NZ Journal of Ecology, freely 

available here: https://newzealandecology.org/nzje/3405. 

 

One example not referred in the NZ Journal of Ecology article is one my students 

uncovered in their second year field trip.  In 2018 a green patch of developed pasture 

appeared in the middle of Riversdale Flats on Mount White Station just next to Arthur’s 

Pass National Park.  Somewhat surprisingly, the leaseholder seems to have cleared and 

cultivated the wrong patch of land – not the land for which they had consent.  In 

response, the Commissioner of Crown Lands does not seem to have prosecuted or fined 

the runholder.   

 

Instead the Commissioner granted retrospective consent, and then a further large bundle 

of discretionary consents to clear and develop land on the doorstep of the Arthurs Pass 

National Park, some of which is a designated reserve and even gazetted to go into the 

park.   

 

At the briefing hosted by the former Minister of Land Information in Christchurch on 28 

March 2019, the deputy director of LINZ responded to my student’s question about the 

legality of that series of decisions on Mount White Station with the words “mea culpa.”  

This is not a response that inspires confidence that high country decisions operate under a 

system of strong public accountability. 

 

https://www.nzgajournal.org.nz/index.php/JoNZG/index
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Indeed it is difficult to avoid the conclusion that the underlying cause of these extra-legal 

ecological, financial, and landscape outcomes within tenure review and the discretionary 

consenting process is too much agency discretion in the absence of public accountability.  

The problems illustrated above were allowed because the decisions took place behind the 

closed doors of the bureaucracy.  It wasn’t any section of any law that explicitly allowed 

these outcomes.  It was the bureaucratic wiggle-room and ‘operational independence’ 

that lulled the public to sleep and allowed an unconsented green patch in the shadow of 

Arthurs Pass National Park. 
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3) Eliminate the role of the Commissioner for Crown Lands 

 

It seems clear to me that the independence built into the Commissioner’s office is at the 

heart of the cause of the problematic and extra-legal outcomes in tenure review and 

pastoral discretionary consents.  Statutory independence creates power that is devoid of 

public accountability, over 5% of the country.  That’s a lot of power over a lot of land.  I 

as a tax-payer and citizen, struggle to find a way to appeal or influence the 

Commissioner’s land use decisions on pastoral land. 

 

I acknowledge Hon Ms Sage’s response to my question at the Ministerial briefing in 

Christchurch in March 2019 about why we need a Commissioner -- it is an artefact of 

history and we have it because we have it.  But that doesn’t mean we need to keep it.   

 

I understand leaseholders value the continuity, dependability, and lack of accountability 

of the Commissioner, as the Minister said.  But that doesn’t mean we need to keep it.  

Indeed I submit that the more strongly one group advocates to retain one thing, the more 

closely we should scrutinise who benefits from that thing and whether that is fair. 

 

(Incidentally, these same arguments are often used to defend retaining the US Electoral 

College.  It is an artefact, and those who benefit from it support its continuation because 

they value its over-representation of under-populated states.  I am not convinced by any 

of these arguments.) 

 

I suggest this Bill (or the Land Act if necessary) be amended to eliminate the 

independence of the Commissioner of Crown Lands. 

 



Brower CPLRA submission 

7 

 

 
 

4) We need a new cat in the high country -- public accountability  

 

Crown decisions on Crown land have operated in an environment with limited public 

accountability since the outset of tenure review in the early 1990s.  Case in point is the 

fact that tenure review started years before Parliament authorised it in 1998. 

 

Anyone who has studied the politics of bureaucracy, or watched Yes, Minister, can relate 

to the saying ‘when the cat is away, the mice will play.’  The cat of public accountability 

has been all but absent in the high country for three decades.  The high country needs a 

new cat. 

 

I say this for several reasons: 

1) Indecipherable decisions 

2) No public rights of appeal  

3) 1+2 = poor outcomes 

 

It is really difficult for the public to know what the Commissioner of Crown Lands is 

doing, and the public cannot appeal his or her decisions once made.  This  

creates slack, agency discretion, bureaucratic wiggle-room, or “a zone of freedom of 

action for regulators. . .in which they can operate with lessened fear of punishment by the 

polity for decisions that deviate from those the polity would adopt on its own” (Levine 

1998:269). 

 

In other words, without public accountability, it is easy to end up with poor outcomes.  In 

still other words, when the cat is away the mice can play. 

 

We need a new cat in the high country, in the form of public accountability. 

 

I am concerned the present proposal does not create enough public accountability; this 

leaves the bureaucratic wiggle-room intact.  This risks perpetuating many of the 

ecological and landscape-level mistakes we have witnessed over the past several decades.  

The current proposal neither addresses, nor fixes, the cause of the problem because it 

fails to introduce a new cat. 

 

4a) extend environmental democracy to the high country 

 

One form the new cat could take is an extension of the infrastructure of environmental 

democracy onto Crown land.  The sunlight of public accountability is the best, and only, 

solution to the information asymmetry and organisational slack that are built into the 

office of the Commissioner of Crown Lands. 

 

To do this, I suggest creating at least as much public notice, accountability, and rights of 

appeal for the Commissioner’s decisions on Crown land as the public has on freehold 

land.   

 

The most important principle for governance of Crown land in the future is that there 

should be no discretion without accountability.  By accountability I mean public 

openness, participation, transparency.  NZ already has the tools to do so.   

 

We could treat the Land Act 1948 as the equivalent of a Crown plan for Crown land.  The 

Land Act says the pastoral estate is ‘suitable for pastoral purposes only’.  So any 
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proposed intensification of Crown land that is more intensive than the extensive 

pastoralism envisioned in the Land Act would be the equivalent of a notified consent 

application under the RMA. 

 

In other words, we should extend NZ’s environmental democracy into Crown lands.  I 

suggest: 

i) The Commissioner (if the position persists) should be required to consider 

cumulative effects in all CCL decisions  

ii) Public notification of cumulative effects on surrounding ecosystems of any 

and all proposed changes on Crown lands, including downstream watershed 

effects. By changes in Crown lands, I include: Crown purchases of lease 

rights, or Crown alienation of Crown lands, discretionary consents on pastoral 

leases, or changes in the lease arrangements 

iii) Opportunity for public submissions and consent hearings, on the proposed 

land use changes 

iv) Rights of appeal to the Environment Court 

v) Ministerial call-in powers on any actions proposed or approved by the 

Commissioner of Crown Lands, similar to the call-in powers under the RMA 

1991 

All of the necessary democratic infrastructure to do the above exists in NZ.  Let’s extend 

it onto land owned by the Crown.  If this requires amendments to the Land Act, then I 

suggest changing the Land Act 1948. 

 

If and when the RMA 1991 changes, the environmental democracy infrastructure of the 

high country in the CPLRA 2021 should change to match. 

 

 

4b) current CPLRA outcomes statement too vague, allowing too much wiggle-room 

 

Section 4 of the new CPLRA describes ‘outcomes’ under the new legislation as: 

“(a) maintaining or enhancing inherent values across the Crown pastoral estate for 

present and future generations, while providing for ongoing pastoral farming of pastoral 

land; and 

(b) supporting the Crown in its relationships with Māori under te Tiriti o Waitangi; and 

(c) enabling the Crown to get a fair return on its ownership interest in pastoral land.” 

 

While noble, these outcomes strike me as allowing just as much wiggle room as the 

hierarchy of goals under the old CPLA.  I think what we need is more about 

accountability than outcomes. 

 

What do I think might help to avoid future extra-legal outcomes?   

1) change the Land Act to modify or abolish the role of the Commissioner of Crown 

Lands; or if not that, 

2) Change the CPLA and possibly the Land Act to create clear lines of 

accountability between the Commissioner and the public.  This should include 

public notification and rights to appeal Commissioner’s decisions and their 

cumulative effects to the Environment Court, at the very least. 

3) Instil NZ’s environmental democracy into the Crown pastoral estate.  Crown 

lands should be governed in a way that respects and advances the ideals of NZ’s 

environmental democracy.  This democratic infrastructure exists, and should 
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extend onto Crown land.  These ideals of environmental democracy (as I read the 

RMA 1991) should extend the following to all decisions about Crown lands: 

a. Prediction and consideration of cumulative effects 

b. Public notification, submissions, and public participation  

c. Rights of appeal 

d. Ministerial call-in powers 

 

In short, there should be no discretion (of the CCL or any DoC or LINZ official) without 

public notification of proposals and their cumulative effects, public accountability, and 

public appeal rights. 

 

Thank you for the opportunity, and for your attention. 

 

I wish to be heard. 

 

 
 

Ann Brower 

Associate Professor of Environmental Science 

University of Canterbury School of Earth and Environment 
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Appendix A  

Figures 1-5 

 
Figure 1 shows the Mackenzie Basin, with some cultivation visible even in such a 

small photograph. 
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Figure 2 shows the tenure review outcomes in the Mackenzie Basin, coloured by 

threat class of the biodiversity on the land.  All of the coloured land has come out of 

pastoral lease.  The land with the boundaries has been freeholded.   

The coloured land with no boundaries has shifted to public conservation land.  The 

more red the land, the more threatened and rare the biodiversity values on it.   

The map shows the rarest (and reddest) land values go freehold (with boundaries), 

while the more common (greener) land values go to conservation (coloured, but with 

no boundaries).   

Striped land was identified as having ‘significant inherent values’. The striped land 

with boundaries is land identified as valuable for conservation, that got freeholded.  
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The map shows that not all land with significant values was conserved through 

tenure review. 

 

 
Figure 3 highlights the cultivation and intensification that has taken place in the 

past few decades 

 

 



Brower CPLRA submission 

13 

 

 
 

 

  
Figure 4 The yellow bits show what is or was Crown pastoral land.  The green, 

cultivated bits, inside the yellow show the end-result outcomes of decisions by the 

Commissioner of Crown Lands, either to freehold land under tenure review or 

grant discretionary consents on existing Crown land. 



Brower CPLRA submission 

14 

 

 
 

` 

 
Figure 5 counts the same hectares that Figure 4 maps.  It separates by ownership 

category the number of hectares cultivated, as visible from space, in 2003, 2008, 

2014, and 2017.  In 2003, the majority of intensification was on freehold land.  By 

2017, the majority of intensification was on current or former Crown land.  This 

highlights the idea that if CPLRA fails to attend to discretionary consents at the 

same time it ends tenure review, landscape transformation will continue unabated. 
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Appendix B 

Dispelling impractical arguments that support continuation of tenure review 

 

I have heard comments on Radio NZ and during the First Reading of this Bill that lead 

me to suspect the Select Committee will receive submissions saying tenure review should 

be continued.  In case that happens, I’d like to dispel a few arguments for continuing 

tenure review that I’ve heard in the media and on the floor of the House since the 

Minister’s announcement of 17 February 2019.  I will present the arguments in reverse 

chronological order, starting with the First Reading of the Bill on the floor of the House, 

22 July 2020. 

 

1) Prices paid under tenure review accurately reflected ‘that the farmers had this 

strong property right called lease in perpetuity.’ (D Carter, Hansards, 22 July 

2020) 

 

Prices paid under tenure review bore no resemblance to any conception of the property 

rights being traded.  If the prices had reflected the property rights being traded, we would 

be able to the value of the Crown’s interest in the land – the portion of the value of the 

land that the Crown owned before tenure review – from the pattern of prices paid.   

 

If the prices reflected the property rights being traded, we would expect the prices to 

reflect a consistent value for the Crown’s interest with some variability (whether the 

Crown’s interest was 10% or 90%).  Instead we observed the value of the Crown’s 

interest to vary between less than 1% to over 99%.   

 

And the variability was quite regular.  It depended on the portion of the ex-lease 

freeholded.  The more land the Crown freeholded, the lower the Crown’s interest.   

 

In dollar terms, this created a bulk discount on land.  (See (1,2): Brower et al, 2010, Land 

Economics. Brower, 2018, Case Studies in the Environment).  

 

In bargaining terms, the prices look like the Crown was bending over backwards to close 

the deal at any cost. 

 

2) High country farmers are ‘much maligned’ (Dean, Hansards, 22 July 2020) 

 

None of the landscape transformation visible from space, presented in figures 1-5 is the 

fault of the high country farmers alone.  As Figure 5 makes clear, it is Crown decisions 

about Crown land and implementation (or failure to implement) patterns of those 

decisions that led to the landscape transformation and biodiversity loss.   

 

This is not a case of farmers doing things behind the Crown’s back, it’s the Crown 

making decisions about its own land in the near absence of public accountability. 

 

3) Crown leases are ‘perpetual’ (Dean, Hansards, 22 July 2020) 

 

Pastoral leases are perpetually renewable, which is different to perpetual.  Common law 

does not allow perpetuities. 

 

4) Tenure review was introduced in 2008 (Dean, Hansards, 22 July 2020) 
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Tenure review started in the early 1990s, and the CPLA authorised it in 1998. 

 

5) Merino comes only from the high country (Dean, Hansards, 22 July 2020). 

 

Australia produces a lot of merino wool too.  According to Prof Jon Hickford, Lincoln 

University, NZ’s Merino exports are worth at best $170 million per year (6000 tonnes of 

Merino at about $28/kg). 

 

6) The end of tenure review is a ‘land grab by this Government’ (Dean, Hansards, 22 

July 2020), or a ‘property right grab’ (D Carter, Hansards, 22 July 2020). 

 

Tenure review was a land give-away, with a cash sweetener.  Ending a land give-away 

does not a land grab make. 

 

7) High country farmers are already using covenants to protect land, so conserving 

more land formally is unnecessary (Kuriger, Hansards, 22 July 2020) 

 

As in 1(c) above, only 14% of land freeholded under tenure review is under covenant.  

While QEII has established a large covenant on Motatapu and associated stations near 

Queenstown, covenanting is not a prominent tool in frequent use for conserving land in 

the high country.   

 

 

8) Capital gains seen post tenure review are about what we’d expect to see with a 

change in land use (Federated Farmers on Morning Report) 

 

When pastoral land intensifies in its land use in NZ, it increases in value by a factor of 

between 2-14 (Stillman 2005), or between 100% - 1300%.  In other words, when it 

intensifies in land use, a hectare that was worth $100 increases in value to somewhere 

between $200 and $1400. 

 

Post tenure review, the median onselling price observed is 500 times the Crown selling 

price (Brower et al 2012, 2017).  This is a 49,900% increase, which is far greater than the 

100% - 1300% expected with land use change.  And 49,900% capital gain is just a 

median or mid-way point, meaning that half of all sales are above that and half are below. 

 

9) The financial outcomes are fixable, if we properly evaluate the future value of the 

land (Federated Mountain Clubs on Nine to Noon). 

Tenure review has always employed valuers to do just this.  Employing more or different 

valuers will not change the outcomes. 

 

10) Stopping tenure review will “lock up” land, rendering it forever inaccessible to 

recreationists (Federated Mountain Clubs on Nine to Noon). 

We don’t need tenure review to acquire recreation access.  We don’t need to acquire land 

to secure recreation access (see Sections B, and C in Appendix 3).  The Crown could 

exercise its option to require access, legislate, buy, or otherwise negotiate an access 

easement across Crown pastoral land for recreational purposes.  I would imagine the 

Crown has ample experience with such easement negotiations, during the establishment 

of the Te Araroa Trail for example. 
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11) Covenants are an ‘obvious fix’ for landscape modification post tenure review 

(Kathryn Ryan on Nine to Noon) 

Covenants have always been an option in tenure review, but have been used in only 14% 

of newly freeholded land that has gone through tenure review. Covenanting might not 

always be the most effective way to conserve ecological values in perpetuity.  Here I list 

a few examples where the language of covenants does not protect ecological values that 

the CPLA promises to protect: 

At Glentanner Station, a covenant constrains the use of 1783 hectares ‘in perpetuity’ by a 

deed of covenant that precludes inter alia grazing, burning, disturbing soil, diverting 

water flows, or removing vegetation. More generically, it requires the owner to ‘not carry 

out any activity that may adversely affect the land’s Values’. Values are separately 

defined as ‘any or all of the land’s natural environment, biodiversity… landscape 

amenity, wildlife, freshwater life or historic values’.3  

Yet Schedule 2 of the Glentanner covenant places qualifying ‘Special Conditions’ onto 

the protective constraints of the covenant.  Most significantly, Schedule 2.2 specifies that 

the current owner is allowed to spray indigenous vegetation ‘for the purposes of 

continued pastoral use.’4 It thus appears that the protection for indigenous vegetation 

commences at change of ownership, not at change of tenure.  This appears to contradict 

Part 6 of the covenant, which states ‘the covenant binds the minister and owner in 

perpetuity’ but is consistent with Part 7, which binds future owners to the rights and 

responsibilities of the covenant.5  Postponing ‘in perpetuity’ covenants to future changes 

of ownership, or the use elsewhere of limited term covenants of 15 years 6 casts 

significant doubt over the effectiveness of covenants to protect SIVs. Indeed Glentanner 

has since exercised his exemption that allowed him to clear in the covenant, using 

herbicide. 

Another example can be found in the conservation covenant over part of the proposed 

freehold at The Grampians, also in the Mackenzie Basin. Part 2 sets out the objectives of 

the covenant.  Other covenants we reviewed state a simple objective: ‘The Land must be 

managed so as to preserve the Values.’7  The Grampians covenant appears to narrow the 

interpretation of ‘Values’ to ‘minimization of soil erosion’.8  To accomplish this, Part 2.2 

prescribes expanding the vegetative cover to reduce the area of bare ground.   

                                                 
3 http://www.linz.govt.nz/crown-property/crown-pastoral-land/status-and-location-crown-pastoral-
land/glentanner  
4 page 103 of Glentanner Full Substantive Proposal and Appendices, at http://www.linz.govt.nz/crown-
property/crown-pastoral-land/status-and-location-crown-pastoral-land/glentanner 
5 Parts 6 and 7 are on pages 97 and 98 of the Glentanner Substantive Proposal 
6 For example, part 6 of the covenant at Irishman Creek, seeks to protect about 7 kilometres of the eastern 
shoreline of Lake Pukaki, yet this covenant is set to endure for ‘a period of up to 15 years from the date of 
registration’. Page 75 of Irishman Creek Full Substantive Proposal at: http://www.linz.govt.nz/crown-
property/crown-pastoral-land/status-and-location-crown-pastoral-land/irishman-creek 
7 See for example page 37 of the Maryburn Full Substantive Proposal and Appendices at: 
http://www.linz.govt.nz/crown-property/crown-pastoral-land/status-and-location-crown-pastoral-
land/maryburn 
8 page 67 of The Grampians Full Substantive Proposal and Appendices at: http://www.linz.govt.nz/crown-
property/crown-pastoral-land/status-and-location-crown-pastoral-land/the-grampians 

http://www.linz.govt.nz/crown-property/crown-pastoral-land/status-and-location-crown-pastoral-land/glentanner
http://www.linz.govt.nz/crown-property/crown-pastoral-land/status-and-location-crown-pastoral-land/glentanner


Brower CPLRA submission 

18 

 

 
 

This risks encouraging, or even requiring, land use intensification in the form of 

oversowing (grass seeds) and topdressing (with fertiliser).  While this might cover the 

soil and reduce erosion, exotic grasses will soon out-compete the indigenous plants that 

constituted the values that s. 24(b) promises to protect.  In short, while it is likely that 

many conservation covenants do protect SIVs, our review of covenants in the Mackenzie 

suggests it would be an exaggeration to say that all covenants protect SIVs. (from Brower 

and Page, 2017, NZ Universities Law Review) 

Calling these ‘ecologically sustainable covenants’, as tenure review agreements did, 

strikes me as false advertising at best.  The covenant conditions requires the lessee to 

increase the cover of exotic grasses through intensification – effectively destroying 

ecological values  - an oxymoron when it comes to ecological sustainability 

                                                                                                                                                 
‘2.1 The objectives of this covenant are to better achieve ecologically sustainable management of the land by 
the minimization of soil erosion through the improvement of vegetation cover and maintenance thereafter, and 
any other means of reducing the exposure of the soil to erosion, particularly wind erosion.’ 
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Appendix C 

What to do with the Crown pastoral estate after tenure review 

Tenure review had multiple goals, all of which could be achieved through other 

mechanisms.  The Crown does not need to freehold land in order to protect ecological 

values and provide recreation access.  Indeed ‘freeholding’ and ‘providing access’ are 

rather contradictory, on their face. 

 

There are several ways the Crown could provide access and protect ecological values on 

Crown land differently, and in a way more obviously beneficial to the New Zealand 

public. Here are a few suggestions for how the Crown might simultaneously generate 

revenue, allow for land use diversification on productive land, protect conservation 

values, and provide universal recreation access to land with ‘significant inherent values’.  

(see Brower 2016  https://ojs.victoria.ac.nz/pq/article/download/4581/4070/) 

3) Revisit the legal foundations of pastoral runholders’ rights to exclude 

recreationists 

In the briefing in Christchurch, 28 March, the Minister mentioned that neither the 

leaseholders’ right to graze nor to quiet enjoyment as conveyed by the Land Act is up for 

discussion.   

 

There is nothing in the text of the Land Act that conveys to leaseholders the right to 

exclude recreationists.   

 

In Fish and Game Council v. Attorney General and Others (2009), the High Court found 

that exclusionary powers were implied.  The Court could not find them anywhere written 

down explicitly.  Instead, leaseholders' rights to exclude the public rest entirely on one 

sentence from one High Court judge who "prefers the minority opinion" in a seminal 

Australian Supreme Court case.   

 

Justice France noted, “eminent jurists can reasonably disagree. . . . I make no attempt to 

add to the debate, but note that, with respect, I prefer the minority reasoning.” Justice 

France explained his choice by referring to another minority opinion from another 

Australian High Court case where Justice Michael McHugh argued that “there is nothing 

about the grant of a lease for pastoral purposes that is inconsistent with the lessee having 

the legal right to exclusive possession. . . .” (The New Zealand Fish and Game Council v. 

Attorney General and Others (2009)) 

 

In other words, the High Court’s preference for a minority opinion in turn rests on 

another minority opinion.  That second minority opinion in turn rests on a confusing 

double-negative that says that a pastoral lease is not inconsistent with exclusive 

possession.  The second minority opinion doesn’t say the pastoral lease definitively 

grants exclusive possession, just that it might. 

 

A minority opinion is not settled law.  It is merely recorded for posterity.  It is 

extraordinary for access to over a million hectares of Crown land to rest on two minority 

opinions that, taken together, say pastoral leases might grant the right to exclude 

trespassers.   

 

The Crown could secure legal recreation access just by revisiting the High Court’s 

reliance on minority opinions and preference for implied rights over explicit rights.  

https://ojs.victoria.ac.nz/pq/article/download/4581/4070/
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Implied rights are written, in invisible ink, in the spaces between the lines of the law; 

while explicit rights are written into the black letter law.  It is extraordinary to favour 

invisible ink over black letter law on an issue as important as public access to over a 

million hectares. 

 

It could do so by legislating to clarify property rights in pastoral leases.  This would make 

the rights explicit, in black letter law, not implied and assembled through a series of 

Australian minority opinions. 

I submit that the purported right to quiet enjoyment should be on the table because it is 

not explicitly in the Land Act. 

 

I appreciated the Minister’s response at the briefing to the question of why reconsidering 

property rights is off the table.  But I submit that if the Crown, as landowner, were to 

reconsider and clarify property rights, then it would no longer need to rely on 

partnerships and good will to create change in the million hectares of the high country 

that remain.   

 

I disagree with the Commissioner’s comment at the briefing on 28 March.  He said the 

land has been alienated.  This is not true.  Only a few rights have been alienated, and 

these alienations are not permanent.  They are not even in perpetuity, as perpetually 

renewable is not in perpetuity.   

 

The Crown owns the land.  I submit that it should start acting like it. 

4) Negotiate the desired outcome, with compensation when required, without 

freeholding 

The Crown could acquire covenants or recreation access easements.  Neither requires 

freeholding.  Indeed freeholding land before (or even while) asking for an access 

easement is a bit like asking for a promotion after quitting one’s job. 

5) Buy and sell 
The Crown could buy the entire lease. Following the purchase, the government could 

identify the significant inherent values worthy of protection through a consultation 

process similar to tenure review. As the government would be the holder of the complete 

bundle of property rights, identification of protected land would not be constrained by the 

lessee’s interest. After reserving some land for the Department of Conservation, the 

government could offer tangata whenua first right of refusal, then sell the remaining land 

‘capable of economic use’ at auction. This would allow a market mechanism to 

determine the value of potential and actual property rights, rather than a private 

negotiation administered by LINZ. It would also increase the likelihood of the Crown 

capturing potential value from the assets it is disposing of. Though the initial cash outlay 

for the whole property purchase would be high, the aforementioned observation that land 

freeholded under tenure review sells for 500 times the Crown’s selling price (Brower et 

al 2012) suggests that the revenues generated at auction would be higher. Administrative 

costs would be much lower than under tenure review. 

6) Create reserves and amend the Land Act 
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The Land Act 1948 gives ministers and the governor-general authority to create reserves 

on land under pastoral lease. Hence, the government could create reserves on land 

sections with desired values, and create access easements across the pastoral land 

surrounding the reserves. The Land Act does not explicitly require compensation to the 

lessee for creation of the reserves themselves, but posterity might require compensation 

for any value lost due to the easements or exclusion of sheep from the reserves. At the 

same time, Parliament could amend the Land Act to allow more uses on pastoral land – 

from viticulture to ski fields to golf courses – as desired by parliamentarians and as 

permitted by the Commissioner and the Resource Management Act. This option would 

not allow for any freeholding, and would likewise not extinguish the lease over land 

designated as reserves. But it would allow for protection of values, recreation access and 

land use diversification. The cost would be administrative and any compensation owed to 

the lessee. Ideally, that compensation would be determined by a court such as the Land 

Valuation Tribunal. 

7) Buy some and amend 
The government could buy the lessee’s interest in land deemed to be of conservation, 

recreation or heritage value, and thus regain ‘full Crown ownership’ of land going into 

the conservation estate. As a condition of the government purchasing the lessee’s use 

rights, the government could amend and relax the Land Act’s pastoral requirement, 

allowing for diversification but no subdivision. This would not allow a freehold option, 

but would convey many of the property rights associated with freehold, and many of the 

rights in the non-pastoral bundle desired by lessees. 

 

8) Farm environment plans and creating more ‘science-like’ decision-making 

won’t change outcomes on the ground.  Clear requirements will. 
 

The discussion document mentions possibly aligning with ECan’s mandatory Farm 

Environment Plans.  While these seem a valuable tool for gathering information, and 

supporting farmers to think more ‘environmentally’, there is little evidence that requiring 

an organisation or person to think environmentally means they will act more 

environmentally.  Less than 15% of an individual’s environmental behaviour directly 

aligns with and derives from his or her environmental knowledge and attitudes (Kollmuis 

and Argemyun 2006).  This does not give me faith that the environmental thinking and 

education, and even attitudinal shifts that might come with Farm Environment Plans will 

make any difference on the ground.  Indeed when tested on US federal agencies, 

requiring environmental thinking, planning, and assessment (under National 

Environmental Policy Act) did not directly change agency decisions and behaviour.   

 

Taylor (1984 Making bureaucracies think: the environmental impact statement strategy 

of administrative reform) looked at the institutional impacts of the National  

Environmental Policy Act, and its imposition of science-like rules and procedures onto 

the decision-making process of the corps of engineers, forest service, and other agencies.  

He asked whether the new in process had institutionalized a greater sensitivity to 

environmental risk and enhanced the intelligence capabilities of the organizations; and do 

procedures help or hinder democratic politics?   

 

Taylor concluded that the degree to which the NEPA process did produce more 

environmentally friendly outcomes depended on:  

organizational slack in the benefit cost ratio (a.k.a. when the cat is away, the mice will 

play),  
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distribution of political power, and 

credibility of scientific environmental predictions.   

 

Rules designed to enhance procedural rationality are more general but less powerful than 

decision-making rules to enhance substantive rationality; politics needs a balance in a 

science-like system.   

 

In other words, a procedural change like requiring FEPs will do far less on the ground 

than making a clear and measurable substantive change to what the outcomes must look 

like.   

 

 


