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EDITORIAL:  
VOICES OF THE PACIFIC IN  

A GLOBALISED WORLD

Natalie Baird *

 

Talofa lava, Mālō e lelei, Ni sa bula vinaka, Namaste, Kia orana, Taloha ni, Ia orana, 

Fakaalofa lahi atu, ‘Alii, Malo ni, Halo Olaketa, Mauri, Aloha mai e and Warm Pacific 

Greetings.

This Special Issue of the Canterbury Law Review arises from the 2018 Pacific 

Law and Culture Conference held at the University of Canterbury. The Conference 

was jointly hosted by the School of Law, the Pasifika Law Students’ Society and the 

Macmillan Brown Centre for Pacific Studies, and sponsored in part by the New 

Zealand Law Foundation. The aims of the Pacific Law and Culture Conference series 

are to increase understanding of Pacific legal issues and to strengthen relationships 

between Pacific legal scholars and students. The Conference provides a regular 

platform for emerging and established Pacific legal scholars to consider the critical 

question of how to ensure law operates effectively whilst also remaining culturally 

appropriate to the Pacific. In 2018, the overall theme of the Conference was “Voices 

of the Pacific in a Globalised World.” This theme raised various questions including 

what can be done, in an increasingly globalised world, to ensure that Indigenous 

Pacific voices and perspectives are heard locally, nationally and internationally. It 

also led to consideration of how issues of conflict between international law or state 

law on the one hand, and Pacific culture and/or customary law on the other might 

best be resolved. Also considered was how Pacific perspectives might be incorporated 

into the laws of states, such as New Zealand, with large Pacific diaspora.

A range of rich and diverse papers addressing these questions was presented 

by scholars from around the Pacific region, and we are delighted to include some of 

these in this Special Issue. Although this collection of articles is primarily concerned 

with the law, it also provides a platform for scholars from other disciplines to 

share their research to increase understanding of Pacific legal issues. Together, 

the articles indicate that it remains challenging in the face of the pressures of 

globalisation for Indigenous Pacific perspectives to be heard and reflected in law 

and governance arrangements – at the local, national, regional and international 

*  Associate Professor, School of Law, University of Canterbury.
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levels. Tensions remain between adopting and adapting legal norms for the Pacific 

context and ensuring that these norms are not a tool for the suppression of Pacific 

culture. Encouragingly, each of the authors in this Special Issue has a focus on the 

future, and between them they offer ideas – from the practical to the truly visionary 

– as to how this might be achieved. 

In the first article, Claire Slatter considers three new and emerging developments 

in international law in the areas of prohibition of nuclear weapons, business and 

human rights, and marine biological diversity in areas beyond national jurisdiction. 

She suggests that while all three of these developments provide avenues to potentially 

redress historical wrongs and protect against future abuses in the Pacific, they are 

not sufficient on their own. Slatter instead proposes that the establishment of legal 

personhood rights for the Pacific Ocean is required.

John Hopkins also considers the impact of international legal developments and 

what this means for the Pacific region in the area of Disaster Risk Reduction (DRR). 

He explores whether there is an emerging Pacific approach to DRR or whether it 

is another instance of global norms being implemented through transmission belt 

regionalism. He notes that although co-operation in the DRR field still retains the 

feeling of something being done to Pacific states rather than being done by them, 

recent developments may suggest the beginning of a true Pacific Way in the field of 

DRR.  

From international and regional legal developments, the Special Issue moves to 

look at the role and impact of one of the major powers in the region with Ashalyna 

Noa exploring China’s evolving presence in Samoa – past, present and future. Noa 

explores how Chinese influence in Samoa has evolved over the years through cycles 

of migration, trade, investment and more recently foreign aid and bilateral relations. 

Noa notes that these developments have largely been positive, and that this provides 

a firm foundation for future evolution of the relationship between China and Samoa, 

despite the anxieties of traditional partners.

Jennifer Corrin and Graham Baines also consider past, present and future 

perspectives in their article on land tenure in Solomon Islands. They note that since 

the arrival of foreigners in Solomon Islands, one of the most challenging issues 

has been how to balance land as a spiritual and social cornerstone with land as an 

economic base. Their article discusses the various attempts that have been made to 

convert customary land into a form of tenure that facilitates economic development, 

concluding that to date, Solomon Islands has failed to find an appropriate system that 

responds to the needs of its population. Corrin and Baines suggest that the future 

lies in moving away from the Western paradigm of land as property and developing 

a truly Melanesian base on which to develop a form of customary land tenure that 
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makes available some land for economic development, while also fostering cohesive 

communities by preserving social links to the land. 

The third country of individual focus is Tonga where Wiliame Iupeli Gucake  

looks at the 2017 dissolution of the Tongan Parliament from two contrasting 

perspectives – the customary perspective using the four golden pillars of Tongan 

society (Kavei Koula‘e Fa) on the one hand, and the common law via judicial review 

on the other. He argues that what is required to promote constitutional harmony 

in the future is greater faka‘apa‘apa being shown within Tonga’s constitutional 

relationships.

In the final substantive article in this Special Issue, we return to consider the 

Pacific region as a whole. Fuimaono Dylan Asafo provides a visionary blueprint 

for development of a Pacific Critical Legal Theory (PacCrit) to help Pacific peoples 

respond to the inequities around the world and voyage to new places of freedom 

from subordination by the law. This ambitious undertaking responds forcefully to 

the challenge of the Pacific Law and Culture Conference series - how to ensure law 

operates effectively whilst also remaining culturally appropriate to the Pacific. This 

and the other articles in this Special Issue provide much food for future scholarly 

thought in this hugely important area.

The Editor hopes that readers enjoy all six interesting and thought-provoking 

articles from diverse voices of the Pacific region. I thank Dr Elizabeth Macpherson 

for her role in helping to organise the 2018 Conference and for the opportunity to 

edit this Special Issue. I am also grateful to the Canterbury Law Review production 

team including Dr Toni Collins, Brenna Sharpe and Christine Whittle. Fa‘afetai tele 

lava.

Natalie Baird 

Guest Editor

December 2020
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SECURING THE PACIFIC IN A  
GLOBALISED WORLD: NEW AND 
EMERGING DEVELOPMENTS IN 

INTERNATIONAL LAW

Claire Slatter*

Abstract
The United Nations Treaty on the Prohibition of Nuclear Weapons and two other 

proposed international laws currently under development through United Nations 

processes – to regulate the activities of corporations and business enterprises, and to 

govern the conservation and sustainable use of marine biological biodiversity in areas 

beyond national jurisdiction – hold enormous significance for Pacific states and people 

in today’s globalised world. All three developments have seen strong involvement by 

civil society organisations, two of them emanating from civil society advocacy. These 

developments provide important avenues to potentially redress historical wrongs 

and protect against human rights abuses and marine resource pillaging. They are not 

sufficient, however, to protect the Pacific Ocean, which constitutes more than 90 per cent 

of the world inhabited by Pacific people. That may require legislating personhood rights 

for our Ocean.

I. Introduction
Kia ora, Talofa lava, Mālō e lelei, Fakaalofa lahi atu, Kia orana, Fakatalofa atu, Malo 

ni, Mauri, Bula vinaka, Halo olgeta. Let me begin by thanking the organisers of the 

Pacific Law and Culture Conference 2018 and especially Elizabeth MacPherson and 

Natalie Baird, for the kind invitation to give a keynote address. It is a little daunting 

to be here, to be honest, as I am not a lawyer and will be at a loss if you begin splitting 

*  This paper is a revised version, for publication, of a keynote address delivered to the “Voices of 
the Pacific in a Globalised World” Pacific Law and Culture Conference, University of Canterbury, 
Christchurch on 4 July 2018. Dr Claire Slatter is a retired University of the South Pacific academic 
with research interests in development politics, economic and trade justice, and women and 
development. She has a background in trade union, feminist and development NGO activism, 
is a founding member and Board Chair of Development Alternatives with Women for a New Era 
(DAWN), and a founding and active member of the Pacific Network on Globalisation (PANG).
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legal hairs on anything I say. By way of a disclaimer, let me clarify that I am going to 

be speaking to you mostly as a Pacific feminist scholar/activist with a background in 

regional and global activism, recently retired from academia, and now free to write 

and engage more on issues of concern to the region.

Taking my cue from the theme of this Conference, “Voices of the Pacific in a 

Globalised World”, I want to share with you my thoughts on the significance of 

three new and emerging international laws for Pacific states and people, namely, 

the historic Treaty on the Prohibition of Nuclear Weapons which was adopted 

by the UN General Assembly on 7 July 2017; the UN Human Rights Council’s 

proposed international legally binding instrument to regulate the activities of 

transnational corporations and other business enterprises, on which an open-

ended intergovernmental Working Group began work in July 2015; and a proposed 

UN binding treaty for the Conservation and Sustainable Use of Marine Biological 

Biodiversity in Areas Beyond National Jurisdiction (BBNJ), on which a UN Conference 

under UNCLOS (United Nations Convention on the Law of the Sea) will hold four 

sessions beginning in September 2018, concluding with a treaty in 2020. The 

three cases represent different stages in international norm setting. Two of them 

have resulted from sustained civil society advocacy; all of them have enormous 

significance for protecting the interests of Pacific Island states and peoples in a 

globalised world and should be of interest to both Pacific law scholars and emerging 

lawyers. 

II. The Treaty on the Prohibition  
of Nuclear Weapons

On 7 July 2017, the UN General Assembly adopted, through the vote of 122 states, 

including nine Pacific states, the historic Treaty on the Prohibition of Nuclear 

Weapons. This monumental achievement of an international treaty that outlaws 

nuclear weapons was mostly due to sustained advocacy by the International 

Campaign to Abolish Nuclear Weapons (ICAN), a network of 465 organisations with 

campaigners in 100 countries.1 I am very proud of the fact that a close friend and one 

of Fiji’s early activists from her student days in the anti-nuclear movement in the 

Pacific, Dr Vanessa Griffen, has been part of ICAN. 

In December 2017, ICAN was deservedly awarded the 2017 Nobel Peace prize for 

this milestone achievement. None of the seven nuclear states have signed the Treaty, 

and most strongly opposed it, clinging to the Cold War justification of nuclear 

1 Vanessa Griffen “Pacific’s role and history of nuclear suffering boosted treaty success” (24 
October 2017) Pacific Islands News Association <www.pina.com>.
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weapons for “deterrence”. But the adoption of this new international law reflects a 

significant shift in thinking and judgement among non-nuclear states, signifying 

a strong moral rejection of nuclear weapons. After years of hard campaigning, 

agreement among a “critical mass of actors” reached the theorised “tipping point”,2 

resulting in widespread agreement.  

The Nuclear Ban Treaty (as it is known as) will come into force when 50 states have 

ratified it. At the time of the Pacific Law and Culture Conference in July 2018, only 

ten had done so, including Palau. Vanuatu’s Parliament had unanimously approved 

ratification in June 2018 and, on 26 September 2018, at a high level ceremony in New 

York coordinated by ICAN, Vanuatu ratified the Treaty.3 Samoa did so the same day. 

Cook Islands had acceded to the Treaty earlier that month. All of the six Pacific 

Island states which signed the Treaty when it opened for signature on 20 September 

2017 went on to ratify it. The Treaty has enormous significance for Pacific Island 

countries, especially for those which, under colonial occupation, were deliberately 

used for testing nuclear weapons, as their populations continue to suffer from the 

ongoing health effects of radiation exposure, as well as from the unknown risks 

of continuing environmental contamination from buried radioactive waste. I am 

referring here to the leaking concrete dome housing the United States’ Military’s 

buried radioactive waste on Runit Island in Enewetak Atoll, the Marshall Islands. 

The testimonies of Pacific Island states and peoples, together with those of the 

Hibakusha, the survivors of the horrific atomic bomb attacks on Hiroshima and 

Nagasaki in 1945, played an important role in galvanising support for the Treaty. 

So, too, did escalating tensions among nuclear states. Speaking at the UN General 

Assembly in September 2017, Samoa’s Prime Minister said:4 

We cannot help but watch with trepidation and uneasiness 

the global dynamics nudging our world perilously close to a 

potential catastrophe of unimaginable proportions. … As a 

signatory to this historic treaty, we wanted to demonstrate 

unequivocally our aspiration to have a world without nuclear 

weapons.

Of particular interest are arts 6 and 7 of the Treaty, on victim assistance 

and environmental remediation, and international cooperation and assistance, 

2 Martha Finnemore and Kathryn Sikkink “International Norm Dynamics and Political Change” (1998) 
52(4) Intl Org 887–917.

3 “Vanuatu signs and ratifies UN Treaty on the Prohibition of Nuclear Weapons” Vanuatu Daily 
Post (online ed, Vanuatu, 29 September 2018).

4 Tuilaepa Sailele Malielegaoi Statement by Hon Tuilaepa Sailele Malielegaoi Prime Minister of the 
Independent State of Samoa at the General Debate UN LXXII (22 September 2017). 
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respectively. While art 6 appears to give responsibility for victim assistance and 

environmental remediation to the State Party within the jurisdiction of which 

affected individuals or areas are located, art 7 states that each State Party has “the 

right to seek and receive assistance from other State Parties”, and that each State 

Party “shall provide technical, material and financial assistance to State Parties 

affected by nuclear-weapons use or testing, to further the implementation of this 

Treaty.” So, the Treaty encourages solidarity and collective effort among State 

Parties in implementation. Assistance may be provided through the UN system, 

international, regional and national organisations and institutions, NGOs, the Red 

Cross/Red Crescent, or on a bilateral basis. The final clause under art 7 says:5

… without prejudice to any other duty or obligations that 

it may have under international law, a State Party that has 

used or tested nuclear weapons or any other nuclear explosive 

devices shall have a responsibility to provide adequate 

assistance to affected State Parties, for the purpose of victim 

assistance and environmental remediation.

Might justice for Pacific victims of nuclear testing finally be at hand? The fact 

that none of the nine nuclear-armed states have signed, or intend to sign, the Treaty, 

might appear to rule out this possibility. But who is to say that increased moral 

pressure might not effectively be brought to bear on the United States, France and 

the United Kingdom (those states responsible for exposing Pacific people to nuclear 

testing and its harmful ongoing effects), whether from states that ratify the Treaty 

and cooperate in victim assistance and environmental remediation, or from their 

own citizens.

A Pacific Island political leader who stood tall in the campaign against nuclear 

weapons (and whose brilliance as a negotiator was critical to achieving the 

Paris Agreement on Climate Action) was the late Tony de Brum, former Foreign 

Affairs Minister and Ambassador on Climate Change for Marshall Islands. To 

increase momentum in the campaign for nuclear disarmament, De Brum joined 

international lawyers in filing a lawsuit in the International Court of Justice in 2014 

against all nine nuclear-armed states. He argued that nuclear-armed states had 

5 For further information and assessment of what needs to be taken into account by States 
Parties in meeting their obligations under articles 6 and 7 of the Treaty, given the long lasting 
environmental and inter-generational health effects of nuclear explosions, see International 
Human Rights Clinic “Victim Assistance under the Treaty on the Prohibition of Nuclear 
Weapons” (April 2018) Harvard Law School <hrp.law.harvard.edu>; and International Human 
Rights Clinic “Environmental Remediation under The Treaty on the Prohibition of Nuclear 
Weapons” (May 2018) Harvard Law School <hrp.law.harvard.edu>. 
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failed to carry out good-faith negotiations towards nuclear disarmament, as they 

were required to under the nuclear non-proliferation treaty, which has been in force 

since 1970. Instead of nuclear states disarming themselves, they had concentrated 

on preventing other states from becoming nuclear-armed. 

Tony de Brum brought the experience and voices of Marshall Islanders to global 

centre stage and shone a light on the immorality of nuclear weapons and nuclear 

weapons testing:6 

Nuclear weapons are a senseless threat to essential 

survival. There are basic human and ethical norms, not to 

mention longstanding treaties, which compel those who 

possess them to pursue and achieve their elimination.

Six of the nuclear-armed states refused to participate in the ICJ case. The case 

against the three states which “submitted to the court’s compulsory jurisdiction” 

– India, Pakistan and the United Kingdom – was lost because of the ICJ’s finding 

of “non-existence of a dispute between the parties”.7 Despite the case being lost, it 

remains significant that Tony de Brum, as Foreign Minister of a small Pacific Island 

country which, while under UN Trusteeship, had been subjected by the United 

States to the injustice of 67 nuclear tests and knew first hand its terrible long-lasting 

effects, had the courage to bring this case against nuclear armed states to the ICJ, 

speak with moral force (or “speak truth to power” as it is often termed by NGO 

activists) and put them to shame.

How do we in the Pacific use the Treaty, now that we have it? The first step is 

to encourage all of our governments to ratify it to help achieve the 50 required 

ratifications to bring it into force.8 Then, I suggest, there is work to be done by legal 

eagles in our region exploring how the Treaty can be used to help bring nuclear 

justice to Pacific Island people who continue to suffer from the on-going health 

effects and environmental damage arising from American, French and British 

nuclear testing. 

6 Fiona Harvey “Tony de Brum obituary” The Guardian (online ed, London, 10 October 2017).
7 See Joyeeta Banerjee and Rajdeep Banerjee “Behind World Court Dismissal of Marshall Islands’ 

Case” Toward a Nuclear Free World (26 November 2016) <www.nuclearabolition.info>.
8 By 9 August 2020, the Treaty had been ratified by 44 states, including seven Pacific Island states 

and New Zealand.
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III. A Binding Treaty on Transnational 
Corporations and Human Rights 

In July 2015, an open-ended intergovernmental working group on transnational 

corporations (TNCs) and other business enterprises with respect to human rights 

began work to “elaborate an international legally binding instrument to regulate, 

in international human rights law, the activities of transnational corporations and 

other business enterprises”. The intergovernmental working group was established 

by mandate not of the UN General Assembly, but of the UN Human Rights Council, 

through a resolution adopted on 26 June 2014.9  

The origin of this proposed treaty can be traced to longstanding civil society 

demands for regulation of multinational or transnational corporations. The last 

four decades have witnessed increased levels of TNCs profiting with impunity from 

human rights abuses in different regions of the world, often with tacit support from 

host states. At the same time, we have seen the rising power of corporations vis-

à-vis states, facilitated by neoliberal deregulation and trade liberalisation policies 

which have given primacy to free markets and the private sector as the engine of 

growth, while eroding the regulatory power of states.  

The extent to which corporations now enjoy unbridled power at the expense 

of states is most starkly illustrated by the inclusion of investment clauses in 

“new generation trade agreements,”10 which give TNCs the right to sue states 

in international arbitration tribunals. Drafted in the interests of multinational 

investors, Investor State Dispute Settlement (ISDS) Tribunals can impose financially 

crippling fines on a host State Party that violates a trade agreement by introducing a 

new law or policy that affects an investment. Through this mechanism, compensation 

for loss of expected profits can be sought by a State party on behalf of a national 

commercial entity operating extraterritorially.11 The seeming legitimacy with which 

trade agreements between states have been made legally binding agreements, 

institutionalised as international law, with punitive measures for violations, began 

with the emergence of the World Trade Organisation in 1995 and its institution of 

a rules-based global trade regime. Its ideological foundations lie in what we might 

call hegemonic neoliberalism.  

A Treaty Alliance comprising 600 NGOs launched the campaign for a binding 

treaty to regulate TNCs and stop corporate abuses of human rights, which resulted 

9 Elaboration of an International Legally Binding Instrument on Transnational Corporations and 
Other Business Enterprises with Respect to Human Rights UN Doc A/HRC/Res/26/9 (14 July 2014).  

10 Roberto Bissio “What are we talking about when we talk about gender and trade?” DAWN 
Development Alternatives with Women for a New Era (4 July 2018) <dawnnet.org>.

11 The serious risks posed by Investor State Dispute Settlement (ISDS) mechanisms in trade 
agreements have long been flagged by Auckland University Law Professor, Jane Kelsey.  
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in the Human Rights Council adopting Resolution 26/9. Legal scholars and NGOs 

featured prominently in the first three sessions of the Intergovernmental Working 

Group on the proposed binding treaty.12 Sixty states and 50 NGOs accredited with 

ECOSOC attended the first session of the Working Group in July 2015; 80 states and 

41 NGOs participated in the second session held in October 2016; and 99 states and 

43 NGOs participated in the third session in October 2017.13 

NGOs have made the strongest statements within the process, arguing from the 

first session of the Open-ended Intergovernmental Working Group that a legally 

binding treaty should make companies liable for all human rights abuses, not just 

gross human rights violations, and calling for the “asymmetry in international law” 

to be addressed. They view the treaty making process as “a historic opportunity 

to address impunity for corporate-related human rights abuses in international 

human rights law” and have called for “a world court or tribunal to receive claims, 

adjudicate and enforce judgments”.14 They also insist on comprehensive coverage 

of all human rights violations, including “evictions, depletion of fish stocks and 

forests, harm to health and the destruction of food, crops, animals and seeds” as all 

had impacts on the right to self-determination, the ability to achieve an adequate 

standard of living and, in indigenous territories, on the right to subsistence.  

American economist and director of the Earth Institute at Columbia University, 

Jeffrey Sachs, in a videoed keynote address to the second session of the Working 

Group, said TNCs were “more powerful than many Governments; therefore they 

should be accountable and comply with human rights for the decent development 

of the world economy”.15 An international treaty, he said, “could strengthen the 

capacity of governments to ensure remediation”. 

A regional group of states at the second session similarly emphasised that TNCs 

and other business enterprises “had social and political impacts disproportionate to 

their legal and social obligations, nationally and internationally”. Other delegations 

considered a legally binding instrument necessary “to redress the current 

12 Reports of all three sessions of the Open-ended Intergovernmental Working Group on 
Transnational Corporations and other Business Enterprises with Respect to Human Rights can 
be accessed at <www.ohchr.org>.

13 Development Alternatives with Women for a New Era (DAWN), a South feminist network of 
scholars and activists of which I am a founding member and current Board Chair, supports 
the campaign for a binding treaty, and has recently begun to engage with the formal process 
through Feminists for a Binding Treaty, an International Women’s Alliance.

14 María Fernanda Espinosa Report on the first session of the open-ended intergovernmental working 
group on transnational corporations and other business enterprises with respect to human rights, 
with the mandate of elaborating an international legally binding instrument UN Doc A/HRC/31/50 (5 
February 2016).

15  Jeffrey Sachs “Keynote speaker presentation” (Open-ended Intergovernmental Working 
Group for the Elaboration of an International Legally Binding Instrument on Transnational 
Corporations and other Business Enterprises with Respect to Human Rights Resolution UN Doc 
A/HRC/RES/26/9, Second Session, Palais des Nations, Geneva, 24 October 2018).
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imbalance between the progressive recognition of rights on the one hand, and the 

economic and political guarantees extended to transnational corporations on the 

other”. They argued that “without corresponding obligations for corporations to 

respect human rights’, rights were … undermined”.16 Most delegations agreed that 

voluntary standards were “insufficient”, and that a binding instrument “should 

affirm that human rights obligations prevailed over commercial law”. They asserted 

the obligation of states:

… to regulate in the public interest, defend the rights of 

people against privatization, strengthen mechanisms for due 

diligence and ensure that transnational corporations did not 

use their influence to avoid accountability and payment of 

reparations to victims.

One delegation suggested that “maximum deterrence could be achieved by 

imposing criminal liability”.  

NGOs at the second session called for the binding instrument to clearly establish 

the obligations of transnational corporations “to comply with environmental, health 

and labour standards and international humanitarian law”. The treaty needed to 

outline:

… the right of individuals and affected communities to 

access justice and include provisions for the accountability of 

parent companies, for protection of human rights defenders, 

and for the right to self-determination.

Several argued that any treaty proposed should provide for “international 

implementation mechanisms and possibly an international tribunal” and that 

such an instrument should allow States “to regain policy space for the protection 

of human rights”. NGOs warned against “corporate capture in the negotiation of 

a binding instrument”, saying States have responsibility “to act in the interests of 

their people and not in the interests of transnational corporations”. They referred 

to the WHO Framework Convention on Tobacco Control, which protects against 

interference by TNCs.17

16 María Fernanda Espinosa Report on the second session of the open-ended intergovernmental 
working group on transnational corporations and other business enterprises with respect to human 
rights UN Doc A/HRC/34/37 (4 January 2017).

17 Espinosa, above n 16. 
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A second keynote speaker in the third session of the Working Group, Dominique 

Potier, Member of the French National Assembly, highlighted the importance of 

ethics in guiding any discussion on human rights. He pointed out that:18 

… historically, attempts to fight slavery and provide labour 

protection were initially challenged as regulations leading to 

“the end of the world”, but ended up being the dawn of a new 

era. Such efforts led to significant decreases in abuse.

A strong submission from the International Alliance of Women called for states 

to “stop eroding their duty to regulate business and protect the environment and 

people through trade and investment agreements” and “live up to their responsibility 

to protect human rights, including by safeguarding political institutions from the 

undue influence of corporations”. The submission demanded that states regulate 

corporate activities, prioritise people and environment over corporate interest/

profits, and advance gender equality and women’s human rights.

Delegations to the third session drew attention to the inadequacy of “soft law 

instruments and voluntary principles” and called for “a mandatory regulatory 

framework … to ensure accountability and access to justice”.19 Many delegations and 

NGOs “welcomed recognition of the primacy of human rights obligations over trade 

and investment agreements”. One regional organisation and several delegations, 

however, questioned the legal basis for that, asking whether this would require 

the renegotiation of existing treaties and whether that implied that states could 

disregard provisions of trade and investment treaties, citing human rights. Good 

question.20 

So, what makes this proposed binding treaty on TNCs and human rights 

significant to Pacific Island states and peoples? The economies of many Pacific 

Island states are dominated by big corporations, particularly in extractive 

industries. In Papua New Guinea (PNG), which has the richest deposits of natural 

resources and where multinational mining companies have operated the longest 

and been responsible for causing incalculable and often irreversible, environmental 

18 Guillaume Long Report on the third session of the open-ended intergovernmental working group on 
transnational corporations and other business enterprises with respect to human rights UN Doc A/
HRC/37/67 (24 January 2018).

19 Long, above n 18. 
20 The Committee on ESCR, commenting on intellectual property rights in 2001, said it deplored 

the abuse of intellectual property rights made in the interests of investors and clarified that, 
“In contrast with human rights, intellectual property rights are generally of a temporary 
nature, and can be revoked, licensed or assigned to someone else”: Committee on Economic 
Social and Cultural Rights Substantive Issues arising in the Implementation of the ICESCR UN Doc 
E/C.12/2001/15 (14 December 2001). This suggests, more broadly, that investor rights to profit 
under a trade agreement similarly cannot be equated to inalienable human rights. 
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devastation and triggering social conflict, including, in the case of Bougainville, 

a ten-year mining war: a mining company (BHP) went as far as manipulating 

government to secure legislative changes to give it immunity from landowner 

litigation. This was subsequently reversed following a change of government in PNG. 

However, stepped up terrestrial mining in other Pacific Island states and extremely 

risky deep-sea mining scheduled to commence in the Bismarck Sea in PNG in 2019 

would have exposed more areas of our natural environment, including our ocean, 

and more Pacific communities to the damaging impacts of extractive industries. A 

binding treaty on TNCs is critical to ensuring that the activities of multinational 

corporations are regulated, that the right of states to regulate in the national interest 

is protected, that the principle of polluter pays is embedded in the treaty and that an 

untrammelled right to profit is no longer permitted to trump human rights. 

Negotiations on the zero draft of the treaty text began in the fourth session of 

the Working Group in October 2018. While no Pacific Island states have participated 

in this treaty-making process to date, this is too important an international norm-

setting process to ignore, as it may prove vital to safeguarding the interests of 

Pacific Island states and people in coming years as we face new challenges in what 

DAWN has described as the “fierce new world” of present times.  

What eventuates from the process, however, remains to be seen as not all states 

are in favour of a binding treaty on TNCs. At the fourth session the European 

Union “refused to enter the conversation” and the United States did not send a 

representative to the meeting.21 

IV. A Binding Instrument under UNCLOS 
on the Conservation and Sustainable Use 
of Marine Biological Biodiversity in areas 

beyond National Jurisdiction 
UNCLOS lays down the rights and responsibilities of states in relation to use of 

the world’s oceans and ocean resources and protection of the marine and coastal 

environment.22 Under UNCLOS, which was adopted on 10 December 1982 and came 

into force in November 1994, small island states and coastal states gained exclusive 

sovereign rights over areas of sea/ocean and seabed within a radius of 200 miles 

from their shorelines (the 200-mile Exclusive Economic Zones or EEZs). The area 

of the seabed lying beyond national jurisdictions (that is, outside of states’ 200-

21 Cecilia Alemany, Claire Slatter and Corina Rodrígues Enríquez “Gender Blindness and the 
Annulment of the Development Contract” (2019) Development and Change 50(2) 468–483. 

22 IISD Reporting Services “Earth Negotiations Bulletin” 25(141) (24 July 2017) <enb.iisd.org> at 1.
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mile zones) is referred to as the “Area” and is described in UNCLOS as “the common 

heritage of mankind”.  

Over the last 13 years, international concern has been focused on issues that 

affect the health of the world’s oceans and threaten marine biological diversity, 

including illegal, unrecorded and unreported (IUU) fishing and destructive fishing 

practices, bottom trawling, climate change and emerging activities such as bio-

prospecting in the deep sea.23 Concern about the conservation and sustainable use 

of marine biological diversity in areas of the oceans beyond national jurisdiction has 

heightened in recent years with growing scientific information and understanding 

about “the richness and vulnerability of such biodiversity, particularly in seamounts, 

hydrothermal vents, sponges and cold-water coral reefs”.24  

From 2013, civil society organisations began calling for a moratorium on deep 

sea mining, and urging the International Seabed Authority (ISA) to stop issuing 

exploration licenses.25 In January 2018, the European Parliament called for an 

international moratorium on commercial deep sea mining exploitation licenses 

until the effects had been sufficiently studied and researched “and all possible 

risks were understood”.26 In April 2018, Hunter, Singh and Aguon synthesised the 

findings from scientific research on deep sea ecosystems, highlighting not only the 

richly diverse life forms that deep sea mining will threaten, but also the vital seabed 

functions of hydrothermal vents and seeps that contribute critically to climate 

regulation by sequestering carbon and methane.27  

At the UN headquarters in New York, an intergovernmental conference (IGC) 

began in September 2018 with the aim of drafting and adopting the first international 

law on the conservation and sustainable use of marine biological diversity in areas 

beyond national jurisdiction. The IGC followed the work of an ad hoc Working Group 

and four meetings of a Preparatory Committee held between 2016 and 2017, which 

resulted in agreement among participating states on the elements of a draft text of 

a treaty. Between 17 and 23 NGOs, mainly conservation groups with a strong interest 

23 IISD Reporting Services “Earth Negotiations Bulletin” 25(25) (20 February 2006) <enb.iisd.org> 
at 2.

24 Above n 23.
25 See Alicia Craw Deep Seabed Mining: An urgent wake-up call to protect our oceans (Greenpeace 

International, Amsterdam, 2013); and Deep Sea Mining Campaign “Worldwide pressure 
on the ISA for a moratorium on deep sea mining” (press release, 20 July 2015) <www.
deepseaminingoutofourdepth.org>. 

26 International ocean governance: an agenda for the future of our oceans in the context of the 
2030 Sustainable Development Goals: European Parliament resolution of 16 January 2018 on 
international ocean governance: an agenda for the future of our oceans in the context of the 2030 
SDGs (2017/2055(INI)) P8_TA (2018)0004 (2018); and Woody, Todd “European Parliament Calls for 
a Moratorium on Deep-Sea Mining” (1 February 2018) News Deeply <www.newsdeeply.com>.

27 Julie Hunter, Pradeep Singh and Julian Aguon “Broadening Common Heritage: Addressing Gaps 
in the Deep Sea Mining Regulatory Regime” (16 April 2018) Harv Envl L Rev <www.harvardelr.
com>. 
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in creating Marine Protected Areas, participated in the Prepcoms, together with 

between 99 and 147 states. The scheduled four sessions of this IGC are expected to 

conclude with the adoption of an international binding treaty in 2020. There has 

been a strong focus in this UN treaty-making process on benefit sharing between 

states in respect to accessing resources, including marine genetic resources, 

technology and the outcomes of scientific research conducted in the high seas as 

well as the “Area”. 

Not surprisingly, Pacific Small Island Developing States (PSIDS) are actively 

participating in the BBNJ process. At the intergovernmental conference in April 2018 

on organisational and procedural matters for the four sessions of the IGC on BBNJ, 

the PSIDS position was made clear by Nauru:28

The ocean is at the very heart of our shared identity 

as Pacific SIDS. It is the foundation of our economies, our 

environment, and our societies. For us, conservation and 

sustainable [use] of the marine environment is part and parcel 

of providing for the well-being of our peoples and ensuring 

our sustainable development, even in the face of mounting 

threats to its health, productivity and resilience. 

Indeed, Pacific delegations intend to play a key role in the critical BBNJ 

negotiations – they have a history of closely engaging in the work of the Law of the 

Sea, from the negotiations of UNCLOS itself, and of the Fish Stocks Agreement. As 

stated by Nauru for PSIDS:29

We must work towards an Agreement which is equitable, 

which recognizes the special case of small island developing 

states as well as the least developed countries, the principle 

of adjacency [and] integration of traditional knowledge, 

addresses transboundary and cumulative impacts, and 

recognizes the need for funding mechanisms which support 

the implementation of the Agreement.

There is no doubt about the importance of this new treaty to PSIDS and 

about the opportunity it provides to strengthen global governance of the oceans. 

28 Pacific Small Island Developing States “Statement of the Pacific Small Island Developing States” 
(Intergovernmental Conference on an international legally binding instrument under UNCLOS 
on the conservation and sustainable use of marine biological diversity of areas beyond national 
jurisdiction, New York, 16 April 2018).

29 Pacific Small Islands Developing States, above n 28.
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The treaty should include strong accountability mechanisms for states and 

corporations which obtain licenses to access and use ocean areas beyond national 

jurisdiction. It should make independent environmental and social impact 

assessments of any proposed industrial activity mandatory, allow objections 

to applications to be made by states as well as non-state actors and require 

objections to be taken into account before licenses are approved. It should also 

require states and corporations to comply with existing international laws, 

binding agreements, obligations and principles, including international laws on 

human rights, the precautionary principle, prevention of transboundary harm, 

free, prior and informed consent, and the Paris Agreement on Climate Change. 

It should, moreover, incorporate the principle of “polluter pays” and include legal 

liability for damage to marine ecosystems and fisheries caused by industrial 

activity in ocean areas beyond national jurisdiction.30 

But here is the rub. The oceans constitute Planet Earth’s last frontier. As such, 

there is race to extract from it its considerable resources, including marine biological 

resources, genetic resources and rare earth metals used in advanced technologies, 

including, ironically, green technologies. Quite aside from the obvious interest of 

big mining companies, Pacific Island states are patently interested in the potential 

wealth to be derived from mining the ocean floor, if not within their own national 

jurisdictions, in the “Area”. Papua New Guinea issued a license to Nautilus Minerals 

to prospect and mine in the Bismarck Sea (Solwara 1) and four Pacific Island states 

(Nauru, Tonga, Kiribati and Cook Islands) have applied for and been granted contracts 

by the International Seabed Authority (ISA) to explore polymetallic nodules with 

a view to mining in the mineral-rich 6 million square metre zone in the “Area”, 

known as the Clarion Clipperton Fracture Zone, which lies in the Eastern Pacific 

Ocean.31  The ISA was established under UNCLOS to “promote, organise, regulate 

and control all mineral-related activities in… ‘the Area’, or the international seabed 

lying beyond the exclusive economic zones (EEZs).”32 The applications to the ISA by 

Pacific Island states were made on behalf of mining companies, namely Nautilus 

Minerals, Deep Green and Global Sea Mineral Resources (GSR).33   

 A major concern about this treaty making process is its limited remit of 

regulating conservation and sustainable use of marine biological diversity, without 

30 The above perspective is the shared position of the joint DAWN/PANG (Pacific Network on 
Globalisation) team that is engaging in the BBNJ process.    

31 For details on the ISA and awarded exploration contracts, see “Deep seabed minerals 
contractors” (2019) International Seabed Authority <www.isa.org>.

32 Charles W Schmidt “Going Deep: Cautious Steps Towards Seabed Mining” (2015) 123(9) 
Environmental Health Perspectives A234–A241 <www.ncbi.nlm.nih.gov>.

33 ISA licenses have been awarded to: Cook Islands Investment Corporation ( July 2016); Marawa 
Research and Exploration Ltd (Kiribati January 2015); Tonga Offshore Mining Ltd ( January 2012); 
and Nauru Ocean Resources Ltd ( July 2011).
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reference to activities regulated by other UNCLOS bodies, especially the ISA.34 

Despite deep sea mining potentially posing the greatest threat to marine biological 

biodiversity, it falls under the authority of the ISA and is therefore outside of the 

BBNJ’s remit. There is a seeming anomaly in existing legal arrangements for the 

global governance of oceans in relation to the seabed beyond national jurisdiction. 

The ISA, as the international regulatory body charged with responsibility for both 

developing environmental regulations to prevent harmful impacts of seabed mining, 

and for due diligence in assessing applications, also issues licences to explore and 

mine the deep seabed and, most worrying of all, evidently has authority to actively 

promote seabed mining.35  

There are deep concerns within the region about the dangers of experimental 

seabed mining. The Pacific Network on Globalisation (PANG) has been engaged in 

research, analysis and advocacy on DSM for the last eight or nine years and is part of 

a regional civil society campaign against DSM that has spawned a dynamic regional 

network of young activist artists called Young Solwara Pacific. Several years ago, 

PANG engaged the Guam-based firm Blue Ocean Law (BOL) to undertake a legal 

assessment of the Secretariat of the Pacific Community’s Regional Legislative and 

Regulatory Framework (RLRF) for Deep Sea Minerals Exploration and Exploitation, 

which emerged from a regional project (SPC-EU EDF 10 Deep Sea Minerals Project) 

that began in 2011, funded by the EU and implemented by SPC’s Applied Geoscience 

and Technology Division (formerly known as SOPAC). The BOL/PANG report strongly 

criticised the SPC’s Regulatory Framework, saying:36

By giving short shrift to any potential negative impacts of 

DSM, the RLRF creates an assumption of prosperity stemming 

from DSM exploration with little to no adverse environmental, 

health or cultural effects including on indigenous and other 

vulnerable groups.

34 The 1995 Fisheries Treaty on Straddling Stocks and Migratory Species, under UNCLOS, 
regulates global fisheries: Agreement for the Implementation of the Provision of the United 
Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and 
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks 2167 UNTS 3 (opened 
for signature 4 December 1995, entered into force 11 December 2001). 

35 ISA’s Secretary General, Michael Lodge, told the Hamburg Business Club on 28 September 2018 
that it had been “a long and arduous road to turn the promise of seabed mining into commercial 
reality” and that “the contribution of deep seabed mining towards increased long-term demand 
for minerals must be part of the overall vision for a sustainable world”. “Secretary-General 
Michael Lodge makes deep sea mining presentation at Hamburg Business Club” (25 September 
2018) International Seabed Authority <www.isa.org>.

36 Blue Ocean Law in collaboration with the Pacific Network on Globalisation (PANG) An Assessment 
of the Secretariat of the Pacific Community Regional Legislative and Regulatory Framework for 
Deep Sea Minerals Exploration and Exploitation (Blue Ocean Law, Hagåtña, 2016) at 2.



Securing the Pacific in a Globalised World: New and Emerging Developments 19
in International Law 

In evident reference to the EU’s interest in DSM, it said:37 

In a process that is already being fast-tracked, and 

dictated from above by multinational corporations … and 

foreign governments, this assumption poses great risks to 

Pacific Island states, citizens and indigenous peoples.

V. Conclusion
Since giving this keynote address, calls for a moratorium on DSM have been 

gaining momentum. I have been thinking more about the challenges of protecting 

our long-term interests in our Ocean and I want to suggest that we should consider 

seriously the possibility of legally protecting the Pacific Ocean, at least, before it 

is too late, by securing environmental personhood for it. Significant achievements 

have been made in the last 10 years, as part of an international “rights of nature” 

movement to strengthen environmental and cultural protection for rivers, mountains 

and forests.38 In 2008 and 2010, Ecuador and Bolivia, respectively, enshrined the 

rights of nature in their constitutions. New Zealand granted legal personhood 

to Te Urewera National Park (forest) in 2014, and to Whanganui River and Mount 

Taranaki in 2017. The High Court in the Northern Indian State of Uttarakhand in 

2017 accorded the Ganges and the Yamuna Rivers the status of legal entities, citing 

New Zealand’s Whanganui River Act.39 Also in 2017, Colombia’s Constitutional Court 

granted legal personhood rights to the Atrato River and ordered the state to clean 

it up. In Australia, legal precedent was set with the 2017 Yarra River Protection Act 

recognising “the river and lands as an integrated system”, the “intrinsic connection” 

of its traditional owners to the river and their country, and their role “as the 

custodians of the land and waterway which they call Birrarung”. The Yarra River 

case has inspired other community-led movements to seek similar codification of 

the rights of nature for other rivers in Australia, as well as for the Great Barrier Reef 

and the Blue Mountains. Rights of nature laws make natural entities rights holders, 

and states duty bearers, bound by law to protect them. Rights of nature movements 

are people-led – local government leaders, civil society and environmental activists, 

religious leaders, and not least, legal scholars and law students such as yourselves 

have initiated them.

37 At 2. 
38 Jane Gleeson-White “It’s only natural: the push to give rivers, mountains and forests legal 

rights” The Guardian (online ed, London, 1 April 2018). 
39 Gleeson-White, above n 38.  



20 [Vol 27, 2020]

The Pacific Ocean is the world’s largest ocean. As Dame Meg Taylor has pointed 

out, “ninety-eight per cent of the area occupied by Pacific Island countries and 

territories is ocean”.40 Oceanic people have an intrinsic connection with the Pacific 

Ocean, a relationship of deep historical, cultural and cosmological/spiritual 

significance that reaches back centuries to the times of the original peopling of 

Oceania by our ocean voyaging ancestors, and this connection with the ocean is 

metaphorically summed up in Epeli Hau’ofa’s simple pronouncement: “We are the 

Ocean”. In the words of Hau’ofa, “No people on earth are more suited to be guardians 

of the world’s largest ocean than those for whom it has been home for generations.”41 

We see ourselves not so much as SIDS as “Big Ocean Stewardship States”42 and we 

successfully lobbied for a stand-alone goal on oceans in the SDGs. There can be no 

stronger claimants for enshrining in law the Pacific Ocean’s right to protect itself 

than the peoples of Oceania. Achieving legal personhood status for the Pacific Ocean 

may be the only way to protect it and its life systems from being ravaged for short-

term gains by rapacious corporate interests and complicit, short-sighted leaders. 

I hope some of you will become interested in learning more about these new and 

emerging developments in international law, and exploring their implications for 

our region, and the avenues they open up for protecting or securing the long-term 

interests of Pacific people.

40 Dame Meg Taylor “A Sea of Islands: How a Regional Group of Pacific States Is Working to Achieve 
SDG 14” UN Chronicle (online ed, Manhattan, May 2017).

41  Epeli Hau’ofa “Our Sea of Islands” in Eric Waddell, Vijay Naidu and Epeli Hau’ofa (eds) A New 
Oceania: Rediscovering Our Sea of Islands (The University of the South Pacific, Suva, 1993).

42 Taylor, above n 40.



21

REGIONAL DISASTER RISK REDUCTION:  
IS THERE A PACIFIC WAY? 

 
W John Hopkins*

Abstract
The 2015 Sendai Framework for Disaster Risk Reduction has re-affirmed the global 

importance of DRR in the early years of the 21st century. Alongside a global recognition of 

its importance, regional approaches to DRR have now become commonplace. This article 

examines this phenomenon in a South Pacific context and critically analyses the limited 

regional framework that currently exists.

In common with regionalism generally, disaster co-operation in the South Pacific has 

been undertaken primarily through soft law frameworks sponsored by the Pacific Islands 

Forum (notably the Framework for Resilient Development in the Pacific). These include a 

significant role for donors (including the metropolitan members of the Forum) and NGOs. 

As well as its use of soft law instruments, the Pacific “model” is notable for its exclusive 

focus on the development of resilience within individual states rather than regional co-

operation. In addition, those South Pacific regional models developed to enhance co-

operation in the field (notably the FRENZ arrangement) are notable for the exclusion of 

Pacific Island states.

The article examines this “Pacific Way” of DRR in the context of other regional 

examples. It concludes by questioning whether regional DRR law in the South Pacific 

represents a truly Pacific Way in the field or is yet another instance of global norms being 

implemented through “transmission belt” regionalism.

I. International Law and Disaster  
Risk Reduction

Disaster risk and its reduction have become an increasing focus of international 

law and governance in the past decades. Both in the Pacific and globally this has 

seen the development of international frameworks, guidelines and institutions 

* Professor of Law, University of Canterbury. This article incorporates research undertaken as 
part of a New Zealand European Union Centres Network project into comparative regional 
disaster response in the Asia-Pacific region. The author is grateful for the financial support 
provided by the European Commission without which this project would not have been possible. 
The author also wishes to thank Professor Kirsten Bookmiller, Dr Katja Samuel and Dr Karen 
Grant for their comments on earlier versions of paper. The traditional disclaimer applies.
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designed to reduce the risks that natural hazards pose. These moves at the 

international level reflect a perceived reality that disasters, which are beyond the 

capacity of individual states, have become a more frequent occurrence in the latter 

part of the 20th century. The empirical evidence for this remains mixed but what 

is clear is that the devastation caused by such events is no longer perceived as an 

unavoidable fact of life. In tandem with the development of societies, individual 

citizens increasingly no longer accept such disasters as personal tragedies caused 

by “acts of god”.1 Instead it is seen as the responsibility of the state to protect citizens 

from such hazards occurring, provide immediate assistance when they occur and 

ensure longer term support to aid them in recovery. The evidence for this change of 

attitude is evident from a comparison of historical disaster events. For example, in 

the 1848 Marlborough earthquake, the New Zealand government provided little or 

no relief and was not criticised for its failure to do so.2 In contrast, the New Zealand 

public sector spent over NZD 15 billion on response and recovery efforts in the wake 

of the 2010/2011 Canterbury earthquake sequence.3

The idea that it is a key role of state authorities to act to prevent and respond 

effectively to such eventualities is not particularly new, but what has changed is the 

expected scope of such intervention. Now levels of expectation are much higher and 

encompass all four accepted phases of the “Disaster Cycle”.4 Although such a shift 

in expectation is often associated with developed states, a similar process has also 

occurred in relation to developing countries, driven particularly through increased 

internationalisation of such concepts. Like developed states, developing states 

now have physical infrastructure crucial to 21st-century life that is vulnerable to 

natural hazard. This in turn has led to international frameworks that accept the 

international nature of disasters (examined below). Although a general obligation 

for states to assist other states remains elusive in international law, there is an 

increasing expectation that when a natural hazard overwhelms the capacity of 

the state, regional and international actors must offer support.5 The impact of 

both the perceived rise in the risk states face from disasters, the real increase in 

the expectations around the state’s role in reducing such risk and the increasing 

expectation that other states must provide assistance, has created an environment 

1 See Ulrich Beck Risk Society, Towards a New Modernity (Sage, London, 1992).
2 Greg Belton-Brown “Revolution or Evolution? The Response of the Law to Earthquakes in New 

Zealand 1848–1948” (2012) 18 Canterbury Law Review 213 at 214.
3 The Treasury Canterbury Earthquake Fiscal Update 2014 (26 May 2014). The actual figure is almost 

certainly higher.
4 The disaster management cycle comprises prevention, mitigation, response and recovery, 

although it is less than clear where exactly this paradigm emerged from.
5 Carlo Focarelli “Duty to Protect in Cases of Natural Disasters” Max Planck Encyclopedia of Public 

International Law <opil.ouplaw.com>. In the European Union, such a formal obligation now 
exists under art 222 of the Treaty on the Functioning of the European Union (2007).
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that is amenable to the development of international and regional levels of Disaster 

Risk Reduction (DRR).

This move towards international co-operation in the field of International 

DRR has been given renewed impetus in recent years with the dramatic rise in 

climate change related weather events capable of causing disasters. These have 

been witnessed globally with severe, more widespread and more frequent extreme 

events being recorded.6 In the South Pacific this has seen the strongest (Winston, 

2016) and the most damaging (Pam, 2015) recorded cyclones both occurring in 

recent years. More generally, strong cyclones now regularly occur well outside the 

traditional season of November to July, a phenomenon that has also been recorded 

in the Atlantic.

The sea change in global attitudes towards the concept of disasters began with 

the United Nations International Decade for Natural Disaster Reduction (1990–1999). 

However, it was not until 2005 that the first global legal instrument establishing 

norms in the field of DRR was agreed. Agreed just a month after the Indian Ocean 

tsunami of 2004, the Hyogo Framework for Action (HFA) established a soft-law  

global framework for co-operation in the field of international DRR. The 

subsequent Sendai Framework for Disaster Risk Reduction (2015-2030) is now the 

key international instrument in the field.7 Although viewed as a disappointment by  

many due to its lack of binding obligations, the Sendai Framework nevertheless  

contains at its core the idea that DRR is enhanced by regional co-operation 

when disasters occur that are beyond the capabilities of the nation-state and a 

commitment to strengthen “disaster risk governance at the national, regional and 

global levels” under priority 4.8

II. Regional Disaster Risk Reduction
Although the current drive towards international disaster co-operation is a 

relatively recent phenomenon, regional approaches to DRR are not new and can be 

traced back to the 1970s. The earliest example was probably the establishment of the 

ASEAN Experts Group on Natural Disasters in 1971, however this and others like it 

were of minimal import and were primarily advisory in nature.9 It was not until the 

6 For example, both the strongest recorded hurricane and cyclone occurred in 2015 (Patricia and 
Haiyan).

7 United Nations Office for Disaster Risk Reduction Sendai Framework for Disaster Risk Reduction 
2015-2030.

8 United Nations Office for Disaster Risk Reduction (UNDRR) Sendai Framework for Disaster Risk 
Reduction 2015–2030 (2015) Priority 4.

9 Angela P di Floristella “Dealing with Natural Disasters, Risk Society and ASEAN: A New 
Approach to Disaster Management” (2016) 29(2) The Pacific Review 283.
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2000s that such commitments to co-operate in the field of DRR led to the creation of 

regional legal instruments and institutional frameworks which actually attempted 

to deliver them. Starting with the ASEAN Agreement on Disaster Management and 

Emergency Response (AADMER) in 2008, regional institutional cooperation slowly 

became a global phenomenon. The exact nature of these regional institutions and 

legal frameworks varied dramatically and such variation continues to be a feature 

of regional DRR.10 To a significant extent, the different approaches of the various 

regional schemes reflect the various models of regionalism that they operate within 

or the culture of regionalism which exists amongst their members. At times these 

differences are so great that true comparisons can be difficult to draw. For example, 

the ASEAN model creates “hard-law” obligations that member states must implement 

domestically to ensure that their capacity to address disasters is optimised. This 

level of legal obligation is unusual for ASEAN and for DRR agreements in general and 

can be contrasted with the European Union’s equivalent system (the Civil Protection 

Mechanism) which has no such requirements. 

AADMER also mandated the creation of a regional response framework which 

includes both regional operating procedures (SASOP)11 and a regional agency to 

co-ordinate ASEAN assistance to the effected state (the AHA Centre)12. However, 

although the latter has begun to improve DRR co-ordination in the region, the 

state-centric nature of ASEAN has meant that the obligations of states to develop 

domestic capacity under AADMER has not always been delivered. The continued 

commitment of ASEAN to the so-called “ASEAN way” does not allow for meaningful 

validation and enforcement even when the obligations are legally binding, meaning 

that progress has often been slow.13 By contrast, despite the fact that it places no 

obligations upon its members to develop domestic capacity, the European Union Civil 

Protection Mechanism has developed a strong supra-national response capacity 

and co-ordination system across the EU and its neighbouring states. Although, as 

yet, this is still based entirely upon voluntary commitments to provide resources 

(with the potential for European Union financial assistance).14

10 Simon Hollis The Role of Regional Organizations in Disaster Risk Management (Palgrave Macmillan, 
Basingstoke, 2015).

11 ASEAN Standard Operating Procedure for Regional Standby Arrangements and Coordination 
of Joint Disaster Relief and Emergency Response Operations (2009).

12 The ASEAN Coordinating Centre for Humanitarian Assistance on Disaster Management.
13 In fact NGOs such as the International Federation of Red Cross and Red Crescent Societies have 

played a significant role in providing soft-validation, often in co-operation with ASEAN itself. 
See, for example, Implementing AADMER: A Regional Stocktake (IFRC, Geneva, 2017).

14 WJ Hopkins “Soft Obligations and Hard Realities: Regional Disaster Risk Reduction in Europe 
And Asia” in Katja LH Samuel, Marie Aronsson-Storrier and Kirsten Nakjavani Bookmiller (eds)
The Cambridge Handbook of Disaster Risk Reduction and International Law (Cambridge University 
Press, Cambridge, 2019) 219–238.
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It is noticeable that the development of regional response mechanisms does 

not reflect the disaster risk of the geographic regions themselves. Although 

ASEAN is often regarded as the second most disaster prone region in the world, 

Europe although still the victim of such events, due to both its economic strength 

and geographic good fortune is not regarded as high risk. By contrast, the South 

Pacific, which ranks as the region with the highest risk, is also the one where such 

developments have been the least visible.

III. DRR in the Pacific: The Regional Context
Before examining the specific nature of current regional DRR co-operation 

mechanisms in the Pacific, it is first important to understand them. As can be seen 

from the following discussion, their presence is not always immediately obvious. The 

informal nature of regional co-operation in the South Pacific has created a number 

of relevant and overlapping frameworks and institutions that do not in themselves 

create a single recognisable regional DRR entity in the way that can be identified in 

ASEAN and the EU. To understand regional approaches to DRR in the South Pacific, 

therefore, first requires an understanding of both the South Pacific itself and the 

nature of South Pacific regionalism.

Pacific Island states are particularly vulnerable to natural hazards. Primary 

amongst these are tropical cyclones and other oceanic weather events. To this can 

be added extreme seismic and volcanic hazards in those states which sit on or near 

plate boundaries, as well as a general regional risk of tsunami from such events.15 

However, disasters are social, not natural, phenomena and, in the case of the 

Pacific Island states, their ability to weather such risks is limited by their economic 

fragility. All the Pacific Island states and territories are categorised as Small Island 

Developed States (SIDS) or equivalent.16

Given this combination of economic weakness and natural risk, one might expect 

a strong impetus towards co-operation around disaster management in the Pacific. 

However, despite these functional drivers, regional co-operation in the field of DRR 

remains limited. This is partly a reflection of the difficulties of regionalism in the 

15 The World Bank estimates that the average annual direct losses caused by natural disasters in 
the South Pacific region are USD 284 million. World Bank Pacific Catastrophe Risk Assessment and 
Financing Initiative Pacific Disaster Risk Financing and Insurance Program (2011).

16 “Small Island Developing States” Sustainable Development Goals Knowledge Platform 
<sustainabledevelopment.un.org>. The Cook Islands (a self-governing territory in free-
association with New Zealand) was due to become the first developed state in the South Pacific 
basin in 2019 but the OECD has delayed this decision due to concerns about the impact of this 
change in status upon the financial viability of the Cook Islands.
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South Pacific itself. Although the Pacific islands are often classified as a geographic 

“region”, this is a fragile concept.

The distances involved in the South Pacific are vast, something that is often 

overlooked by international actors in their eagerness to classify the island states 

within it as a single entity.17 In addition to this “tyranny of distance”, the size of the 

Pacific “region” is equally immense with the Exclusive Economic Zones of the Pacific 

Islands Forum member countries occupying an area equivalent to the size of the 

African continent.18

The huge geographic and cultural distances, combined with the limited 

economic resources of most Pacific island states, means that communications 

between them are often poor. In addition to this, a number of deep-seated political 

issues add a further layer of complexity to an already complex regional mix. Firstly, 

the United States and France retain an extensive post-colonial presence in the 

region (as does the United Kingdom, to a much lesser extent). The consequence 

of these geographical, cultural and political fault lines is a “region” which does 

not have a strong identity amongst all its inhabitants.19 In fact “sub-regional” 

organisations such as the Melanesian Spearhead Group and The Micronesian Chief 

Executives Summit could be seen as more reflective of regional identity than the 

pan-Pacific regional structures. The combination of these factors has made regional 

co-operation in the Pacific difficult, a situation that is as true in the field of DRR as 

it is everywhere else.

There is no single formal regional architecture in the South Pacific. Instead, 

there are a number of regional institutions which are generally informal in nature, 

with many lacking international legal status. The structure is perhaps best seen 

as a collection of regional entities (of varying memberships) loosely co-ordinated 

through the Council of Regional Organisations in the Pacific (CROP) under the 

overall banner of the Pacific Islands Forum (PIF). This limited inter-governmental 

regional framework is complemented by a variety of sub-regional and bi-lateral 

frameworks. The result is a patchwork of very different agreements and institutions 

with significant external stakeholders (and members). It is in this context that 

Pacific regional approaches around DRR have been developed. If this were not 

complex enough, international disaster response in the region is primarily provided 

by external actors. These include international NGOs, development partners (donor 

countries) and, particularly, the metropolitan member states of the PIF (Australia 

17 The distance from French Polynesia’s eastern islands to Timor-Leste is just short of the 
distance from Singapore to London. 

18 The area of the Pacific Island Forum EEZs is over three times the combined land area of the 
European continent.

19 Graham Hassall “Who is Leading the Pacific Islands, as a Region?” (2012) 18 Canterbury Law 
Review 5.
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and New Zealand). These latter states, although part of the region (and full members 

of the PIF), have an ambiguous historical relationship with their Pacific neighbours 

through their former role as colonial powers (both retain territories in the region). 

In addition, their economic interests and the role they play in global and regional 

affairs is very different from that of other Pacific states.

Despite this complexity and informality, South Pacific regionalism has a 

relatively long history. This can be traced back to the South Pacific Commission, 

which was established in 1947 under the Canberra agreement.20 However, the age of 

this entity is slightly misleading as the original signatories were all colonial powers 

in the region (including Australia and New Zealand). As a result, the Commission’s 

role was limited to “promoting the economic and social welfare and advancement 

of the peoples of the non-self-governing territories in the South Pacific region”.21

The Commission’s successor, the South Pacific Community (SPC), remains the 

oldest and largest regional institution in the South Pacific, with 26 member states 

(22 Pacific Island States and Self-Governing Territories plus the United States, 

France, Australia and New Zealand).22 It plays a key role in regional DRR through 

the provision of scientific and technical assistance, having absorbed the bulk of the 

South Pacific Applied Geoscience Commission (SOPAC) in 2011.

By the 1960s, the newly independent Pacific states regarded the Commission’s 

technical limitation as an unhelpful colonial hangover as they were barred from 

using its meetings (and the biennial South Pacific Conference) to discuss political 

issues. This resulted in the establishment of the South Pacific Forum in 1971 by the 

five independent Pacific island states, who specifically excluded the non-Pacific 

colonial states.23 This body became the Pacific Islands Forum (PIF), the region’s 

pre-eminent political entity, which has in turn created a number of specialised 

agencies. Of particular relevance to DRR was the Committee for Coordination of 

Joint Prospecting of Mineral Resources in South Pacific Offshore Areas (1972), which 

eventually became the South Pacific Applied Geoscience Commission (SOPAC) in 

1989.24 

In 1998, the PIF brought the various Pacific regional organisations (including the 

SPC) together under the Council of Regional Organisations of the Pacific (CROP), 

20 Agreement Establishing the South Pacific Commission (The Canberra Agreement), Australian 
Treaty Series 1948 15 (signed 6 February 1947, entered into force 29 July 1948).

21 The UK and the Netherlands withdrew from the SPC in 1995 and 1962 respectively.
22 It now brands itself as the “Pacific Community” although formally it is still known by its original 

name.
23 Fiji, Nauru, Tonga, Western Samoa and the Cook Islands. The latter was not independent in the 

formal sense but was (and is) self-governing with free association with New Zealand under the 
Cook Islands Constitution Act 1964 (NZ). The South Pacific Forum was rebranded as the Pacific 
Islands Forum (PIF) in 1999.

24 Including the Pacific Bureau for Economic Cooperation (1972) and the Forum Fisheries Agency 
(1979).



28 [Vol 27, 2020]

with the PIF Secretary-General as Chair, as part of a wider relaunch of the PIF. This 

saw the establishment of a Forum Secretariat and placed the PIF explicitly at the 

political pinnacle of the South Pacific regional “structure”. However, the appearance 

of coherence is deceptive. The PIF remains an informal organisation with a limited 

institutional presence. Except for a few specific exceptions, its decisions are 

primarily through soft-law declarations. This is particularly true in the field of 

DRR, where this informal “Pacific Way” remains the norm.

IV. Regional Disaster Risk Reduction: 
Developing a Pacific Way?

The PIF was one of the earliest regional organisations to develop a regional 

DRR entity through the creation of its Regional Natural Disaster Relief Fund 

(RNDRF) in 1975. However, it was not until the 1997 Aitutaki Declaration on Regional 

Security Cooperation that the PIF formally expanded its remit to include DRR.25 

This Declaration built upon the Honiara Declaration of 1992 and further extended 

the remit of the PIF’s regional security committee to include natural disasters. 

However, the political context for this document further exposed the inherent 

tensions within the Pacific regional organisation. The Declaration was largely driven 

by the metropolitan states who, in the mid-1990s, were concerned that “failing” 

Pacific Island States risked becoming havens for instability in their backyard. As 

paymasters to much of the regional architecture (along with other external actors), 

their influence over the development of such architecture is significant. The 1997 

Declaration represented such metropolitan policy priorities rather than the 

requirements of the Pacific island states.

Nevertheless, the 1997 Declaration did bring with it an agreement to develop co-

operation agreements in the field of DRR as part of a general commitment to regional 

security co-operation. In recognising such non-traditional security threats, for the 

first time PIF states brought DRR explicitly within the remit of the Forum. This 

has thus created the potential for significant Pacific co-operation in the field of 

DRR. However, perhaps due to the less than whole-hearted support for the Aitutaki 

Declaration amongst the PIF members, pan-Pacific co-operation in DRR remained 

minimal, at least until recently.

The PIF has largely delegated its authority in the field to SOPAC, now the South 

Pacific Community (SPC) GeoScience Division (GSD), thus taking DRR out of the 

political realm and placing it at the level of experts and officials. It was not until 

2005 that regional DRR returned to the PIF agenda itself, again driven by external 

25 Pacific Islands Forum Aitutaki Declaration on Regional Security Cooperation (1997).
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actors. In this instance, the United Nations provided the catalyst through the 2005 

Hyogo Framework for Action (HFA); in direct response to the HFA, the PIF developed 

the 2005 Pacific Framework for Action (2006–2015).26 This remained the basis for 

Pacific regional DRR until 2016 when it was replaced by the 2017–2030 Framework 

for Resilient Development in the Pacific (FRDP). This document is now the key DRR 

instrument in the region.

The FRDP, a soft-law agreement developed with the assistance of SOPAC, 

provides voluntary guidelines for DRR amongst PIF member states and is the 

current basis for Pacific co-operation in the field.27 Like many such Pacific island 

regional agreements, it reflects something of a conveyor belt of vague “global” 

norms as recognised by donor states. The evidence of Pacific island government or 

civic society input is limited.28 The document is filled with worthy aims (for example, 

a greater emphasis on resilience and improved early warning systems), few of which 

have measurable outcomes. In fact, such mechanisms are explicitly limited, as 

although the document mandates the development of a monitoring framework, it 

makes it clear that this must utilise existing UN reporting requirements to avoid 

additional burdens on the states themselves. At the time of writing, no monitoring 

report has yet been produced.29 If and when such monitoring does take place, it is 

not clear, given the vague and open-ended nature of the commitments, how effective 

or useful this will be.

Nevertheless, the FRDP remains important — not least for the role it plays in 

guiding the policies of other Pacific institutions. The SPC GSD, for example, provides 

technical support for DRR, alongside support for development projects and water/

sanitation. The role of the SPC GSD is entirely focussed on improving resilience 

within the context of the FRDP.

Under the current Pacific DRR model, a group of weak regional “institutions” 

(the PIF and SPC GSD) undertake limited and very different roles in the field of DRR. 

In both cases, however, the focus is almost exclusively to support and encourage 

the development of domestic legal provisions. This focus has borne some limited 

fruit, particularly in recent years, with the several PIF member states requesting 

assistance to develop various forms of DRR legislation (for example, Vanuatu and 

26 Pacific Islands Forum Pacific Disaster Risk Reduction and Disaster Management Framework for 
Action 2006–2015 (2005).

27 Pacific Islands Forum Framework for Resilient Development in the Pacific: An Integrated Approach 
to Address Climate Change and Disaster Risk Management 2017–2030 (2016).

28 Hollis, above n 10, at 78.
29 The agreement makes a commitment not to increase reporting requirements (a significant 

burden for SIDS) and instead commits to existing requirements under the Sendai Framework 
for Disaster Risk Reduction, the UNFCCC Paris Agreement and the Sustainable Development 
Goals.
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Tuvalu).30 However, regional co-operation between the Pacific island states in the 

field of DRR remains minimal and ad hoc. 

In practice, despite the existence of the FRDP, the most active elements of DRR 

co-operation in the Pacific operate outside the Pacific island states themselves. For 

example, much regional response is provided for through the FRANZ Arrangement, 

which excludes PIF islands as full members. This informal agreement, signed in 

1992 between New Zealand, Australia and France, provides for the co-ordination of 

disaster relief efforts across the South Pacific without the explicit involvement of the 

PIF island governments except as “partner” states.31 The Arrangement has received 

criticism for its failure to recognise Pacific capacity and for the lack of concern for 

the impact of such intervention upon the states affected by the disaster. In addition, 

the role of France remains problematic, both for its continuing “colonial” presence 

and the complexities around an aid response which requires the decision-making 

by both the regional authorities based in New Caledonia and French Polynesia, and 

French national ministries based in Paris. Although the arrangement has provided 

a level of disaster response co-ordination in the region it remains outside the formal 

regional institutions and thus outside the influence of the Pacific Island states 

themselves.32

V. Informal Regional DRR –  
The Role of the IRDL Guidelines

The limited nature of formal regional co-operation in the Pacific in field of 

DRR should not surprise us. For the reasons reprised above, the Pacific has always 

struggled to create regional institutions of the type seen as emerging in other 

parts of the world. It is therefore hardly a shock to discover that this lack of formal 

regionalism has been carried through into DRR co-operation at the regional level. 

In fact, as argued elsewhere, far from being a “decisive point” in the development of 

regionalism, regional co-operation in this field is not something that has generally 

driven co-operation amongst states.33 Instead DRR co-operation tends to have 

followed in the wake of co-operation in other fields.34 Recent events perhaps suggest 

that this may be changing in other parts of the world, with both the Caribbean and 

South East Asian regions exhibiting levels of quasi-supranationalism in the field 

30 Tuvalu Climate Change Act 2017; and Vanuatu DRM Bill 2017 (not yet adopted).
31  “The FRANZ Arrangement” (20 October 2014) MFAT <www.mfat.govt.nz>.
32 Astrid Vachette “The FRANZ Agreement: France’s Complex Involvement in South Pacific 

Regional Cooperation on Emergency Management” (2013) 9(3) International Journal of 
Emergency Management 229.

33 Hopkins, above n 14.
34 Hopkins, above n 14.
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of DRR, in advance of their embryonic regional structures.35 There is also evidence 

of movement towards such regional DRR in the Pacific, as explored below, but this 

focus on the formal belies a degree of informal co-operation that is not immediately 

obvious to outside observers.

Although the PIF has, until recently, not been a major actor in the development of 

Pacific approaches to DRR, it would be wrong to suggest that the PIF states themselves 

have not made progress in this area. These developments have been patchy but are 

increasingly co-ordinated and indicate a level of pan-Pacific learning. This has 

been achieved not through the PIF directly, but through the existence of global 

soft-law frameworks, particularly the Guidelines for the Domestic Facilitation and 

Regulation of International Disaster Relief and Initial Recovery Assistance (IDRL 

Guidelines). These were unanimously agreed by the state parties to the four Geneva 

Conventions in 200736 and later adopted by the UN General Assembly.37

The IDRL Guidelines provide the basis of a number of initiatives to develop 

a coherent approach to disaster response law in particular. Backed by the 

International Federation of Red Cross and Red Crescent Societies (IFRC), this has 

seen a number of individual states undertake reviews of their own frameworks 

in the context of the guidelines.38 This state-based endorsement of the guidelines 

was given a regional dimension by the signing of a Memorandum of Understanding 

between the Secretariat of the PIF and the IFRC in 2014 and the IFRC’s acceptance 

as an associate member of the Pacific Islands Law Officers Network in the same year. 

This informal support in the field also occurred through the Pacific Humanitarian 

Partnership (PHP, later the Pacific Humanitarian Team) whose project meeting, 

financially supported by SOPAC, the UNOCHA (United Nations Office for the 

Coordination of Humanitarian Affairs) and the IFRC allowed heads of Pacific Island 

National Disaster Management Organisations to meet annually. Now subsumed into 

the Pacific Resilience Task Force (established under the FRDP), it falls within the 

authority of the “formal” Pacific regional structures in the shape of the PIF. Thus, 

the informal regional DRR networks now seem to have become part of the formal 

network.

These informal developments have often occurred in support of existing SOPAC 

initiatives and without a formal relationship with the IFRC or other NGOs, but the 

role of the IDRL Guidelines and the support of the IFRC in promoting them has 

35 See Hollis, above n 10.
36 Adoption of the Guidelines for the Domestic Facilitation and Regulation of International Disaster 

Relief and Initial Recovery Assistance Resolution 4, 30th International Conference of the Red 
Cross and Red Crescent Movement (Geneva, 2007). This Conference comprises the wider Red 
Cross/Red Crescent Movement plus the 196 state parties to the four Geneva Conventions.

37 GA Res 63/139 (2009); GA Res 63/141 (2008); and GA Res 63/137 (2008).
38 The Cook Islands was the first, in 2011, followed by Samoa, Tonga, Vanuatu and Fiji.
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provided an important framework for Pacific states to use when creating regional 

disaster response arrangements. As Disaster Risk Reduction becomes ever more 

important in a Pacific facing the threat of climate change, the role of the IFRC (and 

other NGOs) in providing a loose mechanism for learning and co-operation should 

not be under estimated. Nevertheless, this informal regionalism has its limits, 

particularly in the field of DRR. Although the PIF has endorsed the IDRL Guidelines 

and the IFRC has played a strong role in assisting this “regional” approach to DRR, it 

has done so primarily as a reviewer of existing mechanisms. Implementation, while 

also increasingly assisted by the IFRC, remains patchy.39

VI. The Future of Pacific Regional DRR 
Although regional co-operation in the field of DRR remains weak in the South 

Pacific, there are signs that the changing nature of risk in the region is encouraging a 

shift in thinking. The focus remains on building domestic resilience and developing 

legislative and policy frameworks to facilitate aid, but there are indications that 

Pacific states are moving towards regional co-operation to both fulfil these aims and 

develop regional response and recovery structures. Partly this can be seen through 

PIF participation in IFRC-sponsored peer learning events with the Caribbean 

Disaster and Emergency Management Agency (CDEMA) and more recently the AHA. 

The latter model in particular seems to have struck a chord. As well as the similarity 

of hazard that exists in South East Asia and the Pacific, the AHA is a truly regional 

body (although primarily funded by external donors), managed by national disaster 

management organisations (NDMOs) rather than political leaders. 

Until 2018, the Pacific Islands Forum and its permanent Secretariat provided 

limited leadership in the field of DRR primarily due to the narrow mandate provided 

by the Aitutaki Declaration and a lack of political will in the Forum to own this 

area of regional policy (instead delegating PIF responsibility to the SPC). Under this 

model, the FRDP was the only concrete regional framework, one which provided 

weak commitments and repeated much of the SFA requirements at a Pacific level.

However, there are signs that the PIF is beginning to take regional DRR more 

seriously as part of the wider process of regional institutional integration.40 The 

39 As recognised in the recent IFRC project ‘International Disaster Response Law in the Pacific’ 
currently available on the IFRC Asia-Pacific resilience portal <https://www.rcrc-resilience-
southeastasia.org/disaster-law/international-disaster-response-law-in-the-pacific/>.

40  Pacific Islands Forum The Framework for Pacific Regionalism (2014).
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2017 commitment to the “Blue Pacific”41 is part of a wider effort to re-energise the 

region in the face of significant environmental challenges, many of which have 

major impact upon DRR. This was made clear in the PIF’s 2018 Boe Declaration on 

Regional Security, which explicitly expanded the Forum’s mandate to emphasise 

“humanitarian assistance” as part of a broader focus on human security. In 2019 

this political commitment was given practical form through the Boe Declaration 

Action Plan.42 Included within the plan is a new commitment for all PIF states to 

expand and modernise their existing disaster management frameworks.43 This 

commitment is particularly important as many PIF states operate under ageing 

and outdated legal frameworks. In addition, the commitment to develop “a regional 

coordination mechanism for disaster preparedness and response”44 is nothing short 

of revolutionary in a Pacific context.45 These developments appear to be already 

being translated into action with technical working groups being established under 

the FDRP in 2019 and the first meeting of the proposed Pacific response mechanism 

taking place in early 2020.

This new Pacific focus on regional DRR has been driven by a number of factors 

including a more indigenous approach to regionalism, as epitomised by the “Blue 

Pacific” programme. However, the continued role of external and NGO actors should 

not be underestimated.46 In practice, much pan-regional co-operation operates 

through large NGOs, particularly the IFRC, whose disaster law programme has 

specifically targeted the South Pacific. This informal regionalism has performed 

a de-facto regional co-ordinating role in the region in the absence of regional 

institutionalism. Such co-ordination is clearly needed given the recurrent theme 

of poor aid response that has emerged in repeated post-disaster situations in the 

island states.47 Yet, despite these shifts in Pacific regional approaches to DRR, the 

Pacific states most impacted by natural hazards in the region remain norm takers, 

rather than norm makers in the field of DRR. Although there are signs of PIF states 

moving to develop a uniquely Pacific approach to DRR, co-operation in the field still 

41 The Blue Pacific identity, endorsed by the PIF in 2017 is “a long-term Forum foreign policy 
commitment to act as one ‘Blue Continent’” recognising a “shared stewardship of the Pacific 
Ocean and … the connections of Pacific peoples with their natural resources, environment, 
culture and livelihoods.” Pacific Islands Forum Forum Communiqué (Samoa, 2017) PIFS (17) 10 [6].

42 Pacific Islands Forum Action Plan to Implement the Boe Declaration on Regional Security (2018).
43 Boe Declaration Action Plan, above n 43, Strategic Focus Area 2 (vi).
44 Boe Declaration Action Plan, above n 43, Strategic Focus Area 2 (viii)
45 Hopkins, above n 14.
46 The most important of these was the Pacific Disaster Risk Management Partnership Network 

which established the portal “Pacificdisaster.net”. The site no longer exists and there is no 
evidence of activity in the network.

47 Anecdotal stories of large amounts of useless post-disaster aid being delivered to Pacific Islands 
abound. For example, Anita Roberts “Vanuatu Disaster Officials Dump Tonnes Of Expired Relief 
Supplies” Vanuatu Daily Post (Port Vila, 8 March 2016), as reported in the Asia Pacific Report 2016 
<asiapacificreport.nz>.
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retains the feeling of something being done to the Pacific island states rather than 

something being done by them. One can only hope that the recent developments in 

the field marks the beginning of a true Pacific Way in the field of DRR.



35

BUILDING ON THE PAST: CHINA’S 
EVOLVING PRESENCE IN SAMOA

Ashalyna Noa*

Abstract
Over the past decade, China has increasingly attracted attention from commentators 

for being an ‘emerging’ and controversial partner in the Pacific region challenging the 

status quo. Despite this narrative, China has had deep-rooted connections throughout 

many parts of the Pacific, including Samoa. Throughout the last century, a number of 

external laws and policies have played a part in enabling the interactions of the Chinese 

in Samoa, creating the foundation for Chinese-Samoan relations at a people-to-people 

level. The first wave of Chinese migrants settled in Samoa in the late 19th century, with a 

select few becoming established business entrepreneurs prior to the influx of indentured 

labourers from China administered under German and New Zealand control. While 

Chinese migrants have continued to settle in Samoa, more recently there has been a 

notable increase of Chinese influence in the form of trade, investment and foreign aid. 

Since becoming independent in 1962, and officially forming diplomatic ties with 

China in 1975, Samoa has been able to assert and navigate its own relations with China 

at a diplomatic level. Building on historical remnants, China’s growing influence has 

changed the geopolitical context in the region. China’s evolving influence since the late 

1970s – and particularly over the last few decades in the form of trade, investment and 

foreign aid – has seen China become a significant partner in the wider Pacific region. 

China has become one of the top donors in the Pacific region, with traditional partners 

urging caution to Pacific recipients. This article explores how China’s influence in Samoa 

has evolved over the last century through migration, trade, investment and in its bilateral 

relations.

I. Introduction
External powers have long had a history of vying for influence in the Pacific 

region, driven by their economic, political or strategic interests. Historically the 

influence that these powers attained at a global level had a ripple effect in the 

*  Ashalyna Noa, PhD Candidate, Macmillan Brown Centre for Pacific Studies, University of 
Canterbury.  
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Pacific region, seeing it transform from one of independent societies involved in 

complex trading networks to one of being contested, colonised and influenced in a 

progressively globalised world. In the current geopolitical context, similar themes 

continue to emerge. Through renewed interests of traditional partners and the 

emergence of more contemporary players on the scene, the Pacific has yet again 

become a ‘contested space’ for partnership. These historical and current influences 

– and the decision making of actors involved – all play a part in shaping the ongoing 

development of the Pacific and its peoples.

China currently has diplomatic relations with ten Pacific countries and has 

become one of the top donors in the region.1 Over the last few decades, China has 

drawn a lot of attention from Western commentators and governments, often 

regarding China as a ‘recent’ or ‘emerging’ player in the region. However, China’s 

presence in the Pacific is far more infused and, in some cases, goes beyond that of 

some of the more traditional donors that we see in the region today.

Using Samoa as a case study in the Pacific, this article explores how China’s 

presence has evolved through migration, trade and investment, and diplomatic 

relations. By 1975, when Samoa became one of the first Pacific nations to form 

diplomatic relations with China, Samoa already had a century of interactions with 

the Chinese instigated by the influence of imperial powers such as Germany, the 

United Kingdom and later New Zealand. These evolving interactions became a 

foundation for building the strong diplomatic relationship that we see between both 

countries today.

II. Migration 
Far from being the landlocked people they are often 

portrayed as in history, the Chinese have been skilled and 

adventurous boatmen since the dawn of their civilization. 

Even before we can speak of “China” or the “Chinese”, 

Neolithic people from the mainland of Asia were ancestors 

of the diverse peoples of Oceania, who conquered both the 

Indian Ocean and the Pacific in the first millennium BC. 2

1 At the time of writing this article, eight Pacific countries had diplomatic relations with China: 
Cook Islands, Federated States of Micronesia, Fiji, Niue, Papua New Guinea, Samoa, Tonga 
and Vanuatu. In late 2019, a further two countries – Kiribati and Solomon Islands – switched 
allegiance to recognise China rather than Taiwan. 

2 Louise Levathes When China Ruled the Seas: The Treasure Fleet of the Dragon Throne, 1405–33 
(Simon and Schuster, New York, 1994) at 22. 
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When tracing China’s long-standing relationship with the Pacific, some 

understanding of the origin of Pacific peoples must be considered. Most scholars 

agree that Pacific peoples began their migration from what is currently known as 

Taiwan. China’s relationship with the Pacific is said to pre-date China’s relationship 

with Europe and America.3 It is thought that people from mainland Asia settled 

Taiwan around 9000 BC, before migrating to the Philippines around 4000 BC, then 

through to east of the Bismarck Archipelago and then to Fiji by 1300 BC. Supporting 

this theory are the striking similarities in some of the features of boats from this 

era and their links to the outrigger canoes; as well as the adaptation of language 

throughout parts of the Pacific linking the words for “boat” to that of early Chinese 

equivalent words. Perhaps one narrative that is even more debated, which will not 

be discussed in this article, is the belief that the Chinese were able to travel through 

the Pacific to the Central and South Americas in its first contact with the New World.4 

By the T’ang (618–907) and Ming dynasties (1368–1644), Chinese traders were well 

established in Southeast Asia, some travelling through to Mexico and returning.5

The Qing dynasty (1644–1912) implemented an overseas travel ban restricting 

Chinese migration and installing strict penalties if one was caught.6 Despite this 

ban, it became difficult to monitor and enforce. Some Chinese nationals were 

given permission to migrate from 1858 until the ban was lifted in 1893.7 Due to a 

number of internal rebellions, tens of thousands of Chinese were killed or became 

homeless, confronted with famine and dislocation.8 Faced with ongoing land and 

increasing population issues, internal migration was one response to help alleviate 

these issues.9 The lifting of the overseas travel ban can be perceived as an alternative 

response to these internal issues and an increasing population in China, as the 

population in 1850 was approximately 430 million.10

From the 1840s - 1940s, mass migration was a global phenomenon in which 

Chinese migration was no exception. This period saw approximately 20 million 

Chinese migrate from China with the vast majority (around 90 per cent) travelling 

to South East Asia following the trade and labour routes that traders from previous 

3 Liu Shusen “China’s Engagement with the South Pacific: Past, Present, and Future” in Michael 
Powles (ed) China and the Pacific: The view from Oceania (Victoria University Press, Wellington, 
2016) 53 at 53.

4 Levathes, above n 2, at 25. 
5 Ron Crocombe Asia in the Pacific Islands: Replacing the West (IPS Publications, University of the 

South Pacific, Fiji, 2007) at 29.
6 At 29.
7 Huang Jianli “Conceptualizing Chinese Migration and Chinese Overseas: The Contribution of 

Wang Gungwu” (2010) 6 Journal of Chinese Overseas 1 at 7.
8  Jonathan D Spence The Search for Modern China (2nd ed, Norton & Company, New York, 1990) at 

208.
9 At 208. 
10 At 208.
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centuries had established.11 Of the few that travelled outside of Southeast Asia, 

the Pacific region was one such destination. Most islands of the Pacific have had a 

historical connection with the Chinese through indentured labour and/or as free 

settlers.12

Professor Wang Gungwu, a Chinese migration scholar, proposed four key 

patterns of Chinese migration as part of a global phenomenon over the last few 

centuries.13 His typology generated some criticism and ongoing periods of refining,14 

highlighting the problematic nature of trying to define terminology to encapsulate 

diverse Chinese communities.15 

Willmott applied Wang’s Chinese migratory typology to the case of the Pacific,16 

interpreting these four categories as:

(1) Huashang – traders seeking commercial opportunities abroad, which 

includes cooks and carpenters on ships;

(2) Huagong – overseas workers who were often contracted to non-Chinese 

companies in the late 19th century;

(3) Huaqiao17 – sojourners, who maintained their contacts with China and 

established communities in the Pacific in the early 20th century; and

(4) Huayi – ethnic Chinese who are no longer tied to mainland China and 

often re-migrate to take up new opportunities.

More specifically to the case of Samoa, Leung Wai has articulated the experiences 

of Chinese migration in Samoa similarly into four key waves, identifying them 

into key time periods and themes echoing Wang and Willmott’s interpretations:18 

11 Adam McKeown “Chinese Emigration in Global Context, 1850–1940” in Proletarian and gendered 
mass migrations: A global perspective on continuities and discontinuities from the 19th to the 21st 
centuries (Leiden, The Netherlands: BRILL, 2013) at 266. 

12 Crocombe, above n 5.
13  Jianli, above n 7.
14 Leo Suryadinata Understanding the Ethnic Chinese in South East Asia (Institute of Southeast Asian 

Studies Publishing, Singapore, 2007) at 51; Adam McKeown “Conceptualizing Chinese Diasporas, 
1842 to 1949” (1999) The Journal of Asian Studies 58 (2) 306 at 313; and Charles Hirschman “Chinese 
Identities in Southeast Asia: Alternative Perspectives” in Jennifer Cushman and Wang Gungwu 
(eds) Changing Identities of the Southeast Asian Chinese Since World War II (Hong Kong University 
Press, Hong Kong, 1988) 23 at 24.

15  Jianli, above n 7. 
16 Bill Willmott “The Overseas Chinese Experience in the Pacific” in Terence Wesley-Smith and 

Edgar A Porter (ed) China in Oceania: Reshaping the Pacific? (Berghahn Books, New York, 2010) 93 
at 94.

17 In the past the term huaqiao has had a political connotation. The term huaren has often been 
used instead of huaqiao. Huaqiao was utilised within this paper to build on Willmott’s research 
on Chinese migration in the Pacific. 

18 Tuatagaloa Aumua Ming Leung Wai “Reflections on the Experiences of the Chinese Community 
in Samoa” in Michael Powles (ed) China and the Pacific: The view from Oceania (Victoria University 
Press, Wellington, 2016) 73 at 73.
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(1) 1840s–1890s – first wave consisting of free settlers; 

(2) 1900–1930s – indentured or contract labourers; 

(3) 1950s–1990s – full-blooded Chinese with links to the Chinese who migrated 

in the previous two waves; and 

(4) 2000 to the present – full-blooded Chinese who have familial ties in Samoa 

and those who have no blood connection to Samoa.19 

Leung Wai, in his account, noted the absence of data around the Chinese in 

Samoa during the 1940s. This could be attributed to a number of instances at a 

global level which saw fewer Chinese migrate. Willmott noted that between 1940 

and 1960 Chinese migration was interrupted.20 This period overlapped the end of 

the Japanese occupation, the civil war between the Kuomintang and the Chinese 

Communist Party and the eventual establishment of the People’s Republic of China 

(PRC). After the PRC was formed, it closed China’s borders, making it difficult for the 

overseas Chinese population to maintain links with their connections.21 World War 

II, infrequent and expensive travel and a number of anti-Chinese laws in Australasia 

also prevailed at the time, which could have contributed to the decreased number of 

Chinese migrants in Samoa. 

Although there are slight variances in the migration patterns proposed by Wang, 

Willmott and Leung Wai, a notable difference is that some Chinese migrated on 

their own accord, while others were contracted.22 For the purposes of this article, 

these four waves have been grouped into two distinct categories to explore how 

Chinese migration has evolved specifically in Samoa to the present day: sojourner 

and contract migrants.

A.  Sojourners

Since their arrival in Samoa, we have seen free-settler Chinese migration evolve 

from huashang (traders) to huaqiao (sojourners – Chinese nationals living abroad) 

and, more recently in the Pacific, the huayi (re-migrants – those of Chinese descent 

migrating from one foreign country to another). Despite their differences, each 

group found opportunities in Samoa with a key theme around business. 

The few huashang that settled in Samoa arrived in the late 19th century as 

crewmen on ships. In 1880, Malietoa Laupepa, the paramount chief at the time, put 

19 At 73.
20 Willmott, above n 16, at 94.
21 Adam McKeown “Conceptualizing Chinese diasporas, 1842 to 1979” in Anthony Reid (Ed) The 

Chinese Diaspora in the Pacific (Ashgate, Aldershot, 2008) 1 at 24.
22 WE Willmott “Origins of the Chinese in the South Pacific Islands” in Anthony Reid (Ed) The 

Chinese Diaspora in the Pacific (Ashgate, Aldershot, 2008) 277 at 278.
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in place a law forbidding Chinese entry into Samoa.23 Before this law only three 

Chinese men resided in Samoa and they were all successful businessmen.24 It is 

believed that this law was passed due to the pressures from European merchants 

who felt threatened by the success of the few Chinese businesses.25 Despite this law, 

a further nine Chinese men had settled in Samoa and were later granted “European” 

status under the German Administration.26 These men were all successful in 

business in Samoa, contributing to the local economy, they married local women 

and integrated into Samoan society.

It is noted that the huashang generally refers to those who migrated in the late 

19th century. However, with China’s increasing significance in terms of trade with 

Samoa, one could argue that there could be a new wave of huashang emerging in 

Samoa.  

There are two types of huaqiao in Samoa; firstly, migrants with connections to 

preceding Chinese residents in Samoa (the huashang and huagong) and, secondly, 

migrants with no prior connections. This is evident in Leung Wai’s description of 

the third (1950s–1990s) and fourth (2000s to the present) waves of Chinese in Samoa. 

The huaqiao in Samoa who already had connections to Chinese residents 

(1950s to 1990s), migrated to Samoa to support existing family businesses or due 

to political tensions in Hong Kong at the time.27 Some huaqiao were sponsored by 

their part-Samoan relatives.28 Some migrated back to Hong Kong or moved on to 

New Zealand.29 Those who chose to stay in Samoa were believed to have adapted well 

into Samoan society, respecting Samoan culture and laws. Many married Samoans, 

became Christians and were supported in their applications for Samoan citizenship. 

It is important to note that Chinese migrants with family connections in Samoa 

continues into Leung Wai’s fourth wave to present date.30 

It is suggested that the most recent wave of huaqiao in Samoa (2000 to the 

present), predominantly have no prior familial connections to Samoa and have 

noticeably increased in number recently.31  Some migrants have established new 

businesses in Samoa, such as wholesale and construction. Between 2013 and 2016, 50 

Chinese citizens were granted entry into Samoa for business investment purposes,32 

23 Nancy Tom The Chinese in Western Samoa, 1875–1985: The dragon came from afar (Western Samoa 
Historical and Cultural Trust, Western Samoa, 1986) at 3.

24 These men were Ah Sue, Ah Ching and Ah Mu.
25 Leung Wai, above n 18, at 74.
26 These men were Ah Siu, Ah Fook, Ah Soon, Ah Kiau, Ah Yen, Ah You, Ah Chong, Ah Gee and Ah 

Man.
27 Leung Wai, above n 18, at 80.
28 Crocombe, above n 5, at 33.
29 Leung Wai, above n 18, at 80.
30 At 81.
31 At 81.
32 At 81.
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although it is not known how long these 50 Chinese nationals remained in Samoa. 

This wave of huaqiao will continue to evolve.

The recent migrants have been criticised by the “older” Chinese residents as 

they have been creating controversy amongst Samoan locals with their perceived 

aggressive business tendencies and alleged disrespect for Samoan laws and culture. 

It is believed to have made life difficult for the more established Chinese communities 

as, at times, Samoan locals find it difficult to distinguish between the different 

communities. For example, one more established Chinese migrant commented on a 

situation shopping at the market where he was taunted by Samoans until he spoke 

Samoan to them, which is when they usually stop and apologise to him.33 He often 

did not like leaving his home to prevent situations of confrontation with locals. 

In comparing the huaqiao with no familial connections in Samoa, the same 

could be said about the huashang, as they had no connections in Samoa prior to their 

arrival. However, there is one noticeable difference in how they assimilated into 

Samoan society. The huashang that arrived in the late 19th century married local 

Samoan women, learnt Samoan and were few in number; we continue to see this 

today. For the most recent wave of huaqiao, there are a number of different factors 

at play; firstly, the presence of Chinese women is more visible with the numbers of 

Chinese migrating increasing on a global scale. Secondly, China had experienced 

policy reforms which motivated and supported Chinese migration and investment 

opportunities abroad. The latter will be discussed further below. 

One notable difference between the earlier waves of Chinese migration in 

Samoa is the absence of Chinese women. Globally, Chinese women had the lowest 

emigration rate accounting for only 16 per cent of migrants from Hong Kong between 

1858 and 1939.34 From 1923, the proportion of women migrants began to grow.35 In 

the wider Pacific, Chinese intermarriage with locals declined from the 1930s as it 

became more accessible for Chinese men to bring over their Chinese wives.36 In 

Samoa, there have been instances where Chinese men have been able to save up in 

the past to bring over their families, in which they are part of the huaqiao group, or 

Leung Wai’s third wave, of Chinese with existing connections in Samoa.37 With the 

most recent huaqiao - that have no familial ties in Samoa - Chinese men and women 

have been able to migrate together and some with their families. We are yet to see 

whether these communities will integrate like the previous waves or whether they 

will maintain their own culture and communities in Samoa.

33 At 82.
34 McKeown, above n 11, at 284. 
35 McKeown, above n 11. 
36 Crocombe, above n 5, at 29.
37 Leung Wai, above n 18, at 81.
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The fourth wave of Chinese migrants are labelled as the huayi, re-migrants 

or those of Chinese descent born overseas who then migrate to another country. 

Although it is believed that the huayi began to emerge in the Pacific in the 1990s,38 

there is little data available around specific cases of huayi migrants in Samoa 

from the 1990s. Commentators on overseas Chinese migration have often noted 

the diversity of Chinese communities and how limiting the term Chinese can be. 

In Leung Wai’s account of the history of Chinese in Samoa, there is no mention of 

this specific huayi population in Samoa. The term Chinese is often used broadly in 

published documents in Samoa and news media making it difficult to distinguish 

between the different groups. 

After long periods of migration there have been an increasing number of 

migrants choosing to identify with the nations in which they were born or raised, 

rather than their ancestral home land.39 With a growing Chinese diaspora and an 

increased self-identification of one’s own identity in such a globalised world, the 

ability to “categorise” the evolving nature of Chinese migration will become even 

more complex. After all, how Chinese does one have to be to be categorised as an 

ethnic Chinese? 

In the case of Samoa, due to the numerous waves of migration, Crocombe noted 

in 2007 that it is believed that one third of Samoans at that time were part-Chinese.40 

In the past, many would not acknowledge this part-Chinese connection, however, 

increasingly, it is something that is acknowledged, especially with China’s growing 

status globally.41 Many leaders in Samoa across various sectors such as business, 

politics and government have been identified as having part-Chinese connections.42 

As Chinese migration continues to evolve in Samoa, and with increasing 

opportunities for Samoans to travel to China, will the numbers of Samoans with 

part-Chinese ancestry grow? Only time will tell.

B. Contract Labourers

Another pattern of migration evident in Samoa is the huagong, or indentured 

labourers, which emerged in 1903. One complete wave of the huagong and its effects 

has already unfolded in Samoa. Currently, the second wave has presented itself 

through large Chinese infrastructure companies in Samoa contracting labourers 

from China. Despite the variables at play in which both of these waves have occurred, 

38 Paul D’Arcy “The Chinese Pacifics: A Brief Historical Review” (2014) Journal of Pacific History 
49:4 396–420 at 398.

39 McKeown, above n 21, at 21.
40 Crocombe, above n 5, at 32.
41 Crocombe, above n 5.
42 Crocombe, above n 5, at 33.
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there have been similar reactions from the public. The full impact of this second 

wave has yet to be realised, but history can provide a base to learn from.

The Chinese had a long history of indentured labour in Southeast Asia, before 

shipments of labourers were sent out of the region to other parts of the world: 

“Chinese had for centuries been working throughout Southeast Asia in mines 

and agricultural enterprises, recruited and organized through a wide variety of 

debt bondage and profit sharing schemes”.43 The first significant flows of Chinese 

labourers outside Southeast Asia were sent to Cuba and Peru in the 1840s. 44 The 

rise of Chinese labour coincided with the gradual abolishment of African slavery, 

the establishment of a Hong Kong outpost for the British and the expansion of world 

markets into the Pacific. 

During the late 19th century, entrepreneurs and companies from the United 

States, Great Britain and Germany showed great interest in Samoa’s agricultural 

potential. This saw the development of copra, cocoa and rubber plantations in Samoa. 

When the German Administration took control of Samoa in 1900, they continued to 

support the development of the plantations. Governor Solf, the first Governor of the 

German Administration of Samoa, passed a law requiring landowners to plant a 

fixed number of coconuts each year. As the number of plantations grew in Samoa, so 

too did the demand for a cheap and reliable labour source. There were attempts to 

seek labour from the local population, Cook Islands and Solomon Islands, although 

these attempts proved to be unsustainable. In 1903, Governor Solf reluctantly passed 

a law superseding the 1880 law, allowing Chinese entry as indentured labourers 

who were to be repatriated at the end of their contract.45 It is estimated that 3,868 

Chinese labourers were transported to Samoa under the German Administration 

between 1903, the first shipment, and 1913, which was the final shipment under 

German control.46 

When the New Zealand Expeditionary Force took control of Samoa in 1914, it 

had a very strict stance on repatriation compared to Germany. There were 2,184 

Chinese indentured labourers working at the time. By 1918, they had reduced the 

number of Chinese labourers to approximately 832.47 Faced with criticism from the 

planters, like the German Administration, New Zealand reluctantly permitted the 

hiring of Chinese indentured labourers. During the New Zealand Administration, 

3,116 Chinese labourers were brought to Samoa between 1920 and 1934.48 

43 McKeown, above n 21, at 10.
44 McKeown, above n 21.
45 John A Moses “The Solf Regime in Western Samoa: Ideal and Reality” (1972) New Zealand Journal 

of History 6:1 42–56 at 49. 
46 Tom, above n 23, at 3.
47 Leung Wai, above n 18, at 77.
48 Tom, above n 23, at 36.
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The Chinese labourers faced very strict and harsh working conditions. They 

were paid low wages, experienced long work hours and flogging was permitted for 

the slightest offences.49 Working conditions for the Chinese labourers improved 

under the New Zealand Administration in the 1920s, due to criticism from the 

Labour Party occurring in New Zealand at the time.50 During this time until 1936, 

indentured labourers were able to leave the plantations for urban work as mechanics 

and artisans if approval was granted.51 

Forced repatriation of Chinese labourers recommenced in 1937, with 326 

Chinese remaining in Samoa. After the final repatriation shipment to China in 

1948, there were approximately 90 Chinese labourers remaining in Samoa. They 

became permanent residents and, later on, gained citizenship alongside established 

Chinese (huashang) who were granted free-settler status prior to the influx of 

Chinese indentured labour. Leung Wai noted that 160 Chinese were eligible to vote 

for European seats in Parliament in 1951 and, by 1985, only 32 Chinese indentured 

labourers remained in Samoa.52 

The repatriation of Chinese indentured labourers had an immense impact 

on some Chinese-Samoan families. Samoa had become home to some Chinese 

indentured labourers who had chosen to renew their contracts over the years. 

Furthermore, despite laws put in place to prohibit Chinese-Samoan relationships,53 

some Chinese labourers married or were in relationships with Samoan women, 

with many having children. The nature of repatriation meant that many Chinese-

Samoan children grew up without their fathers. 

Post Samoan independence, Samoa has seen a new wave of Chinese contract 

labourers take place. This is a result of a number of changes in China’s foreign policy, 

with an increase in Chinese projects and investment seeing an increasing number of 

Chinese workers travel to Samoa. This has generated some criticism among Samoan 

locals, with similar reactions to those of the previous wave of Chinese indentured 

labour. 

Between the 1970s and the 1990s, China’s policies towards migration and 

overseas Chinese began to change.54 Philip Kuhn describes the evolution of Chinese 

migration as the following:55

49 At 4.
50 Leung Wai, above n 18, at 77.
51 Leung Wai, above n 18.
52 Leung Wai, above n 18.
53 The German Administration and New Zealand Administration passed ordinances to prohibit 

Samoan women from entering Chinese labourers’ quarters. In 1962, the Marriage Ordinance 
was passed recognising and legitimising Chinese-Samoan marriages.

54 James Jiann Hua To Qiaowu: extra-territorial policies for the overseas Chinese (Leiden, Bostin, 
2014) at 278.

55 Philip A Kuhn Chinese Among Others: Emigration in Modern Times (Rowman & Littlefield, 
Lanham, 2008) at 364.
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In the background of the New Migration has been a 

turnabout in Chinese government policy toward travel 

abroad: from fear to caution to encouragement, from treating 

foreign travel as a political issue to classing it as a normal, 

legitimate human activity.

The recent policies for Overseas Chinese have tried to promote a “win-win” 

situation, with an aim of improving the status of Chinese abroad and its international 

image.56

The “Going Out” policy, was one such change which influenced Chinese 

migration abroad, including to Samoa. Beijing’s policy encouraged huaqiao 

migration and investment in resource-rich countries.57 This has seen a number of 

Chinese companies become established in Samoa, with the support of the Chinese 

government, contracting labourers from China. In 2007, Crocombe noted a Chinese-

owned cashmere garment factory that had brought Chinese women to Samoa as 

factory workers. The number of Chinese women brought over from China for that 

particular factory is not recorded, neither are details of their contract. 

While there is little academic research published on the most recent wave of 

Chinese contract workers in Samoa, news media outlets have been able to provide 

some narratives around this phenomenon. For example, in 2015, the Shanghai 

Construction Company was contracted to upgrade the Apia Park facilities for the All 

Blacks test that year. Michael Field noted that 100 Chinese labourers were brought 

to Samoa to see this work through alongside 40 locals.58 Workers faced long work 

days, in some cases just under 12 hours, and long work weeks during the Christmas 

and New Year period with only the statutory days off. These sentiments echo those of 

the experiences of Chinese indentured labourers during the time under the German 

and New Zealand Administrations. 

Between 2012 and 2016, it was estimated that 1,573 Chinese nationals were granted 

permits to Samoa. Amongst the 1,573 Chinese nationals, 723 people were entering 

to work on Chinese government funded projects, 442 entering for employment 

purposes and 50 for business investment purposes.59 

Furthermore, within the data listed above, due to China-Samoan strengthening 

bilateral relations, the notion of Chinese contract work has also evolved. This 

category could include technical assistance of workers from China contracted 

to work in Samoa in areas such as health. For example, in 2015, a Memorandum 

56 To, above n 54, at 278.
57 At 254.
58 Michael Field “Chinese labourers help get Apia Park up to scratch ahead of All Blacks test” (14 

January 2015) Stuff <www.stuff.co.nz>.
59 Leung Wai, above n 18, at 77.
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of Understanding was signed between Samoa and the Huizhou Central People’s 

Hospital in Guangdong, China to promote health cooperation. This resulted in 

a Chinese medical team travelling to Samoa to perform free cataract surgery on 

Samoan patients. 60 By 2017, it had been estimated that there had been 14 medical 

delegations working in Samoa over the last 30 years, with the 15th arriving that year. 

In June 2018, another six highly experienced doctors commenced a two-year tenure 

in Samoa providing medical services61. 

When comparing the two waves of Chinese labour migration, we have seen it 

diverge to include more specialist roles as well. The influence of Chinese government 

migration policies has meant that “unskilled” labourers have a more rigid set of rules 

in comparison to “high-skilled” migrants. On a global level, developing countries 

continue the importation of unskilled or low-skilled Chinese labour in large 

quantities to work on aid funded projects.62 A number of policy changes in China 

helped facilitate this further. From 1992, any Chinese individual was able to explore 

overseas job opportunities through an “individual overseas employment” category 

and, in 2002, privately-owned companies were able to expedite international 

labour recruitment.63 In comparison to contract workers, the high-skilled migrants 

or those in “specialist” type roles are fewer in number. They have been known to 

change visa categories with ease.64

Unlike the previous wave of Chinese indentured labourers, it is difficult for 

this new wave of Chinese labour migrants to permanently remain after their 

contract. Companies and recruitment agencies are heavily fined or banned if their 

worker overstays or goes missing. Despite this ban, in 2011, the Samoa Chamber 

of Commerce and Industry president, Sina Retzlaff, commented that the Chinese 

workers were not returning to China at the end of their contract and noted an 

increase in new Chinese owned retailers.65

As this wave of contract workers is a recent phenomenon, it is unclear at this 

stage how many have chosen to reside in Samoa after their contracts expired, 

though it has been suggested that some have remained. 

 

60 Funefe’ai Dikaiosune Atoa Tamaalii “Chinese hand over medical equipment for Samoa” (6 
February 2017) Government of Samoa <www.samoagovt.ws>.

61 Wang Xuefeng “Samoa China links continue to grow” Samoa Observer (online ed, Apia, 30 
September 2018) <www.samoaobserver.ws>.

62 Biao Xiang Emigration Trends and Policies in China: Movement of the Wealthy and Highly Skilled 
(Transatlantic Council on Migration, Migration Policy Institute, 2016) at 12.

63 At 13.
64 At 13.
65 Sean Dorney “Samoans worried about Chinese workers” (19 March 2011) <www.abc.net.au>. 
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III. Trade and Investment
Samoa – and the Pacific more generally – had a deep 

structural engagement with Asia before it had an obvious 

human or social engagement. Before many Samoans and 

Asians had even met, their markets had.66

Before the Chinese first settled in Samoa and the wider Pacific region, both 

parties had a more indirect history through trade as a result of the British elite’s 

fondness for tea. Willmott details the impact that the 1784 Commutation Act had 

enabling tea to be much more accessible to the wider public.67 At the time, China 

was the only source of tea, which meant British merchants sought products to be 

sold to the Chinese market. The British East India Company controlled cotton and 

opium, which meant merchants had to find an alternative product. Sandalwood was 

a reliable alternative for making incense which was in high demand in China. 

The success of sandalwood then enabled other items from the Pacific such as 

nacre, tortoise shell, whale oil and bêche-de-mer to be sold on the Chinese market. 

In the late 18th century, European traders travelled across the world to the shores 

of Samoa, and the wider Pacific, to extract these resources to sell in the Chinese 

market. Continuing on from successful experiences in sandalwood and whale oil, by 

the early 1800s the bêche-de-mer, a sea slug or lōli, was a thriving commodity.68 These 

early experiences of trade saw the beginning of new connections and the opening of 

markets in the Pacific. Building on these commercial relationships through trade, 

we then saw the beginning of Chinese migration in Samoa through the huashang, 

huagong and the huaqiao to the present day.

Since their arrival from the 1840s, Chinese migrants in Samoa invested locally 

by setting up their own businesses contributing to the local economy. The first 

known Chinese free-settler, Ah Sue, was a cook, box maker and shop owner.69 There 

are many more examples of the rich histories and narratives of successful Chinese 

businesses set up by the first few waves of Chinese entrepreneurs. These businesses 

contributed to the local economy, paved the way for Chinese entrepreneurship in 

Samoa and instilled the value of entrepreneurship through generations of Chinese-

66 Toeolesulusulu Damon Salesa “Chinese-Samoan Interactions – Influences Both Ways: 
Entangled and Intimate Histories” in Michael Powles (ed) China and the Pacific: The View from 
Oceania (Victoria University Press, Wellington, 2016) at 123.

67 Willmott, above n 22, at 279. Willmott states that it is the Computation Act. However, it was the 
Commutation Act: Hoh-Cheung and Lorna H. Mui “The Commutation Act and the Tea Trade in 
Britain 1784-1793” (1963) The Economic History Review 16:2 234-253 at 234.

68 Salesa, above n 66, at 123.
69 Leung Wai, above n 18, at 74.
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Samoan families in Samoa and abroad.70 Families descended from Ah Liki, Chan 

Mow and Ah Mu continue to succeed in business in Samoa. Another example is 

Ah Fook, who was granted European status under the Solf Administration. His 

descendants have been successful in business in Samoa through the generations 

and have diversified in services that they provide in places like Christchurch and 

Dunedin in New Zealand.71 Much like the Samoan diaspora in New Zealand and 

elsewhere, it was in the past common practice for the Chinese to send remittances 

back to family members in China. 

Agricultural development in areas such as coconut, cocoa and rubber were 

key exports during Samoa’s colonial period under the German and New Zealand 

Administrations. The Chinese significantly contributed to the development of 

these crops and the Samoan economy by acting as a reliable source of labour for the 

plantations. Without this source of labour, it would have been detrimental for the 

plantations. At one point, under New Zealand control, the repatriation of Chinese 

labour saw a decline in the development of these crops leading the plantations into 

bankruptcy. This saw swift action from the Governor at the time who recommenced 

shipment of Chinese indentured labourers to Samoa. From the time of Samoan 

independence in 1962, coconuts continued to be a major income source for those 

living in rural areas until the 1980s, when there was a decline.72 Despite the decline, in 

1981, coconut products continued to make up more than half of Samoa’s exports. The 

decline can be attributed to reduced planting of new coconut palms since the 1960s, 

the minimum returns in income for the time and effort required for harvesting, 

and damaged palms due to cyclones in the 1990s. After many attempts to develop its 

agricultural exports, by the 1990s it became clear that its reliance on the export of 

agricultural products was limited and difficult due to high competition from lower-

cost suppliers and being located far from markets. 

A reform of Chinese foreign policy in late 1999 lead to changes in Chinese 

investment globally. These policy changes enabled overseas Chinese to contribute to 

the expansion of the Chinese market and partnerships through trade and investment 

increasing China’s GDP over the past few decades.73 For example, at the time when 

China and Samoa formalised their bilateral relations in 1975, bilateral trade levels 

were very minimal. The volume of trade increased to USD 1 million in 1995, before 

70 AS Noa Siaosi “Catching the Dragon’s Tail: The Impact of the Chinese in Samoa” (Master of Arts 
thesis, University of Canterbury, Christchurch, 2010) at 41.

71 At 41.
72 Felise Paulo Saigo Va’a and others “Aspects of Economic Development” in Meleisea and others 

(eds) Samoa’s Journey 1962–2012: Aspects of History (Victoria University Press, Wellington, 2012) 
97 at 99.

73 Shusen, above n 3, at 54.
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soaring to USD 56 million in 2014.74 China’s main exports to the Pacific are in the 

form of electronics, instant food, machinery, clothing, footwear, furniture and 

construction materials.75 Exports from the Pacific are in the form of raw materials, 

such as seafood, minerals and timber.

From 2002–2006, Samoa began to transition its focus from projects and 

development plans to strategic planning. The basis of this shift was to support 

economic development through capitalising on the private sector.76 During this 

time there was a focus on encouraging investment, generating income and job 

opportunities and providing goods and services. Tourism saw a notable growth rate 

of 20 per cent in one year during this period, with advancement of infrastructure, 

human resource development and improved international air transport.

The Strategy for the Development of Samoa (2008–2012) emphasised six key 

strategic outcomes: strengthening the private sector, agricultural development, 

tourism development, community development, educational development and health 

development.77 From the late 1990s to the present, infrastructural diversification and 

expansion has occurred through local businesses and companies partnering with 

overseas investors. This is evident in the visible and rapid increase of infrastructural 

projects, as well as  the increase of Chinese businesses and investors in Samoa. The 

changes in Samoa’s development strategy have complemented China’s Going Out 

policy reform, providing an enabling environment for Chinese investment and trade 

in Samoa. The purchase of Samoan businesses such as the Sheraton Aggie Grey Hotel 

chain in Samoa is another example.78

When analysing how trade and investment has evolved in Samoa, it can be linked 

back to three key policies which impacted on trade and investment in Samoa. The 

first being the 1784 Commutation Act, which initially saw the opening of the Pacific 

market to the Chinese market through British Merchants and Chinese men working 

as crewmen on ships. The second policy was Governor Solf’s law in 1903 permitting 

Chinese indentured labour in Samoa. The third policy reform was China’s Going 

Out policy in 1999, exacerbated by Samoa’s renewed focus on capitalising through 

the private sector, which together enabled the platform for a scaled-up version of 

Chinese investment in Samoa. The latter is closely intertwined with China and 

Samoa’s bilateral relations and foreign aid. 

74 HE Wang Xuefeng “China Remains a Lasting True Friend of Samoa” Ministry of Foreign Affairs 
of the People’s Republic of China (7 November 2015) <www.fmprc.gov.cn>.

75 YU Changsen “China’s Economic Relations with Pacific Island Countries” (12 August 2014) New 
Zealand Contemporary China Research Centre <www.wgtn.ac.nz>.

76 Va’a and others, above n 72, at 102.
77 At 103.
78 “Samoa promotes Chinese investors” (12 January 2018) RNZ <www.rnz.co.nz>.
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IV. Diplomatic Relations
Like the evolution of Chinese migration, trade and investment in Samoa, bilateral 

relations between both countries have continued to strengthen over the years. 

Samoa gained independence in 1962, and in 1975 it became one of the first Pacific 

countries to form diplomatic relations with China. Prior to this official relationship, 

the Chinese government had a presence in Samoa under both the German and New 

Zealand Administrations. 

As a result of an increasing number of complaints of the ill-treatment of the 

Chinese indentured labourers, the Chinese government followed up to ensure that 

the complaints were investigated. In 1908, two Chinese officials arrived in Samoa. 

The first official Chinese representative sent to Samoa, Lin Shu Fen, arrived in 

March 1908, followed by Lin Jun Chao four months later.79 Both officials provided 

substantial evidence of the ill-treatment of the Chinese labourers in Samoa and, as 

a result, decided to have a more established presence. A Chinese consulate was first 

established in Samoa in 1909 to support the rights of Chinese indentured labourers 

at the time. China’s first resident Consul, Lin Jun Chao, lobbied and advocated for 

the improvement of conditions for the Chinese indentured labourers.80 By 1920, 

Chinese labourers saw better living conditions, an increase in wages, the removal 

of flogging as a form of punishment and some Chinese labourers were successfully 

granted European status. Following on from his predecessor during a period of 

strict repatriation for Chinese labourers, Consul Cheng Chia Hua, saw through 

the recognition of Chinese-Samoan marriages, citizenship of children of these 

marriages and the granting of Chinese free settler status.81 In 1948, the Chinese 

Consulate was closed; Consul Cheng was the only foreign representative serving in 

Apia at that time. 

In 1975, 13 years after independence, Samoa became diplomatic partners with 

China, which saw its relationship evolve into one of “equal” merit at the diplomatic 

level. Although Chinese officials may have had strong rapport with Samoan matai 

in the past,82 its diplomatic and foreign matters were officially dealt with by its 

Governors during the colonial period. During this time, Chinese migrants and 

the Samoan population would have outnumbered Europeans and, despite colonial 

attempts to prohibit interaction between both populations, it was the ordinary 

exchanges which transformed everyday life in Samoa.83 These interactions created a 

foundation for China and Samoa bilateral relations. 

79 Tom, above n 23, at 82.
80 At 83.
81 At 83.
82 Matai is a Samoan chief elected as the head of a family or village.
83 Salesa, above n 66, at 125.
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Throughout the Pacific, there have been an increasing number of Pacific peoples 

with Chinese ancestry. With the rise of China’s influence in the region – and its 

status in the world – Pacific peoples have increasingly acknowledged this heritage, 

whereas in the past it was quite the opposite. To argues that some people have been 

able to utilise their Chinese heritage to their own political advantage. To notes that:84

Sir Thomas Chan and son Laurie Chan of the SI, Sir 

Julius Chan of Papua New Guinea (PNG), and Jim Ah Koy of 

Fiji have all used their ‘Chineseness’ to benefit their political 

careers. While their ethnicity might work to facilitate their 

government's relationship with China and/or Taiwan, they 

themselves are clearly not political pawns for either Beijing 

or Taipei.

In the case of Samoa, in 2016 it was estimated that 20 per cent of Samoa’s 

Members of Parliament are part-Chinese.85 Furthermore, it is argued that, since 

independence in 1962, Samoans with Chinese ancestry have held seats in each 

Parliamentary term.86 Anecdotally, it could be speculated that remnants of these 

cultural connections can be used favourably in strengthening China and Samoa’s 

bilateral relations.87 

By 1978, China established an embassy in Apia to further develop mutual 

interests. In 2009, Samoa established an embassy in Beijing. The establishment 

of the Samoan Embassy in Beijing opened new markets and provided more 

opportunities for Samoa to better facilitate Chinese trade and investment.88 As 

well as the increased number of projects and investments that we have seen in 

Samoa, there have also been a  steady number of scholarship recipients from Samoa 

studying at tertiary institutions in China.89 This has seen an increased number of 

Samoan students learning Mandarin while abroad and more recently in Samoa, the 

Mandarin language is also being taught in schools and the National University of 

Samoa.90 Learning Mandarin enables an increased shared understanding between 

both Samoan and Chinese cultures. In the previous waves of Chinese migration, 

language acquisition tended to be one-sided, where migrants in Samoa learnt the 

84 To, above n 54, at 205.
85 Leung Wai, above n 18, at 83.
86 Leung Wai, above n 18.
87 Iati Iati “China and Samoa” in Terence Wesley-Smith and Edgar Porter (eds) China in Oceania: 

Reshaping the Pacific? (Berghahn Books, New York, 2010) 151 at 156.
88 “Samoa – China Relationship” Samoa Embassy Beijing China <www.samoaembassy.cn>. 
89 Funefe’ai Dikaiosune Atoa Tamaalii “Samoan Scholarship Students off to China” (19 August 

2016) Government of Samoa <www.samoagovt.ws>.
90 Sarafina Sanerivi “Chinese language students awarded” Samoa Observer (online ed, Apia, 1 July 

2016 <www.samoaobserver.ws>.
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Samoan language. While this continues to occur, through strengthening bilateral 

relations, we now see cultural diplomacy occur both ways. Furthermore, it was 

recently reported by Zhang and So’oa’emalelagi that, since 2017, the Beijing Foreign 

Studies University in China has included the offering of seven Pacific languages, 

including Samoan, within its four-year programme.91 These increased language 

competencies and cultural knowledge in both Samoa and China will strengthen 

future bilateral collaborations.

Recently China’s increasing influence in the region has stirred controversy 

amongst “traditional” partners as a result of its foreign aid. Although China has 

been categorised as an “emerging” or “new” partner in the region, China has in fact 

provided financial assistance to other countries since the 1950s.92 China’s strategies 

have evolved over the years due to its economic and political conditions and, as a 

result, its aid outflows have been differentiated by commentators such as Nowak 

and Brant into three key phases: (i) 1950–1979, (ii) 1979 to the mid-1990s and (iii) the 

1990s onwards.93  

A number of academics have articulated that China’s increasing interest in 

the region is driven by its economic, strategic, political and military interests.94 

China is one of the largest developing countries in the world, and is seen to provide 

assistance as a means to improve its national image and to support its own economic 

growth. China’s political interests includes side-lining Taiwan, in which “cheque 

book diplomacy” has been evident in the Pacific region in the past. In the case of 

Samoa, Iati correctly points out that the Taiwan rivalry did not faze Samoa as it 

continued to support China.95 In addition to the Taiwan factor, strategically, China is 

perceived to be increasing its influence in different developing regions as a means of 

strengthening alliances at international fora such as the United Nations. Brant notes 

that these interests are no different to any other partner in the region, traditional 

or contemporary.96 These general interests are reflected in all other donors, such as 

91 Denghua Zhang and Setope So’oa’emalelagi “A new trend: Pacific island language teaching as 
part of the Belt and Road Initiative” (2 August 2019) DevPolicyBlog <www.devpolicy.org>.

92 W Nowak “China’s Development Aid Strategies” (2015) Chinese Business Review 14 (4) 201 at 203.
93 Nowak, above n 92; and Phillipa Brant “Chinese aid in the South Pacific: Linked to Resources?” 

(2013) Asian Studies Review 37 (2) 158 at 160.
94 Nowak, above n 92; Tamara Renee Shie “Rising Chinese Influence in the South Pacific: Beijing’s 

Island Fever” in Anne-Marie Brady (ed) Looking North, Looking South: China, Taiwan and the South 
Pacific (World Scientific, Hackensack NJ, 2010) 137 at 140; Anne-Marie Brady and John Henderson 
“New Zealand, the Pacific and China: The Challenges Ahead” in Anne-Marie Brady (ed) Looking 
North, Looking South: China, Taiwan and the South Pacific (World Scientific, Hackensack NJ, 2010) 
189 at 201; Brant, above n 93; Terence Wesley-Smith “China’s Pacific Engagement” in Terence 
Wesley-Smith and Edgar A Porter (ed) China in Oceania: Reshaping the Pacific? (Berghahn Books, 
New York, 2010) 27 at 31; and Phillip C Saunders “Chinese Foreign Policy in Asia: Implications for 
the South Pacific” in Anne-Marie Brady (ed) Looking North, Looking South: China, Taiwan and the 
South Pacific (World Scientific, Hackensack NJ, 2010) 227 at 247.  

95 Iati, above n 87, at 156.
96 Brant, above n 93, at 162.
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New Zealand, Australia and even contemporary donors like Indonesia, dependent 

on their contexts.

As China has become one of the top partners in the region, some commentators 

have increasingly promoted the discourse of China posing a threat to the region. 

China’s foreign aid objectives ensure that it does not interfere with the internal 

politics of a nation, and this ‘no strings attached’ approach leads to mutual win-

win benefits for both the donor and the recipient.97 Academics such as Windybank 

and Reilly have noted concern about China’s growing influence and the security 

risks this may exacerbate in the region.98 This perceived threat is based on a 

perspective where China challenges the norms and current power dynamics 

in the region.99 China’s increased influence in the region has continued to spark 

controversy, particularly by triggering anxiety among the region’s traditional aid 

partners. In the media, at the end of 2018, there continued to be a flow of articles 

around Australia and United States perceived dwindling of power in the region, 

countered by renewed commitments and policies by traditional partners to realign, 

reinvesting or repositioning itself in the Pacific. For example, the Australian 

government signalled a “step up” and the New Zealand government was to “reset” 

its approach in the Pacific. Britain also announced in early 2018 the opening of 

new posts in the Pacific echoing this sentiment.100 Despite the renewed interests 

of traditional partners, China’s relations with the Pacific have remained constant. 

In his field interviews in Samoa, Iati describes participant responses towards New 

Zealand and Australia’s renewed interest in the region as being somewhat insincere 

and as a result of China’s influence.101

Pacific leaders have often spoken out in support of China and its approaches to 

aid in in the Pacific.  Some Pacific leaders have commented on a number of occasions 

how China treats them as equal partners, with respect and, in response to increasing 

numbers of infrastructure projects, China fills a gap left by traditional partners. 

There has also been a notable number of high-level visits in the Pacific from Chinese 

leaders, in comparison to those from traditional partners. As Iati notes, China’s 

aid is often seen positively by Pacific leaders, as China does not interfere with the 

internal politics of a country; compared to donors such as Australia, New Zealand, 

97 China’s Foreign Aid (Information Office of the State Council, The People’s Republic of China, 
White Paper on ‘China’s Foreign Aid’, April 2011). 

98 D’Arcy, above n 38, at 402. 
99 Terence Wesley-Smith China in Oceania: New Forces in Pacific Politics (East-West Center, 

Honolulu, 2007).
100 Latika Bourke “UK to open diplomatic posts in the Pacific, citing security concerns” The Sydney 

Morning Herald (online ed, Sydney, 20 April 2018) <www.smh.com.au>. 
101 Iati, above n 87, at 158.
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the United States and the European Union, which tend to have prescribed demands 

such as good governance.102

In the case of Samoa, of the three types of aid provided by China,103 aid to 

Samoa is predominantly in the form of concessional loans. Brant highlighted that 

Chinese aid was mostly used for projects in education, government, civil society, 

and other social infrastructure sectors.104 In terms of aid percentage, the majority 

of Chinese aid was spent in the Government and civil society sector, health and 

education sectors. When analysing the sector type, it is evident that the majority of 

the Chinese projects in these sectors occur in the form of infrastructure such as a 

new government or school building, technical expertise or equipment. 

China’s foreign aid is often perceived to be linked to the rising levels of debt in 

the region, as a result of its concessional loans. While the issue of debt is rightfully 

of valid concern, the allegation of China being primarily responsible for this is 

not borne out. Fox and Dornan’s research has attested to this, highlighting that 

currently it is loans from multilateral organisations that are higher.105 Other 

negative perceptions of China’s aid include the loss of independence, poor-quality 

projects and the importation of Chinese labour.106 However, when analysing aid of 

traditional partners, these very same issues can be raised.

More recently the development of China’s Belt and Road Initiative (BRI) has 

sought to boost infrastructure connectivity between the Pacific and China. A 

number of Pacific countries have signed up to the BRI to expand cooperation with 

China on trade, tourism and climate change. The implications that this will have 

on the region will be on the horizon. With countries over the past year signing a 

Memorandum of Understanding with China, it is unclear how these relationships 

will evolve and the impacts they will have, both positively and negatively, in the 

Pacific.

V. Conclusion
At an international level, the more recent economic growth of developing 

countries such as China has seen the geopolitical balance of power shift to include 

Asia. This power shift has been highly visible in the Pacific over the last few decades, 

generating concern, renewed commitment and policies from the region’s traditional 

102 Iati, above n 87.
103 China provides three types of aid financing: grants, interest free loans and concessional loans.
104 Phillipa Brant “Chinese aid in the Pacific: Samoa Snapshot” (Lowy Institute For International 

Policy, Sydney, 2015) <www.lowyinstitute.org>.
105 Rohan Fox and Matthew Dornan “China in the Pacific: is China engaged in ‘debt-trap 

diplomacy’?” (8 November 2018) DevPolicyBlog <www.devpolicy.org>.
106 D’Arcy, above n 38, at 401.
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partners. Despite the concern of former colonial powers, some Pacific leaders have 

often welcomed China’s continued support. During the colonial period, China and 

Samoa’s relations occurred at a local level through its people-to-people connections 

and as a result of laws passed by external actors. The 1784 Commutation Act and 

Governor Solf’s 1903 law allowing Chinese indentured labourers to Samoa are two 

examples.

Over a century, China’s influence in Samoa has evolved through varying cycles 

of migration, trade and investment and its diplomatic relations. As each new 

cycle approaches, the evolving context and environment ensures that the impact 

of each cycle differs from before. Through migration, the first wave of Chinese in 

Samoa consisted of predominantly men, allowing for intermarriage and Chinese 

assimilation into Samoan society. The more recent waves of Chinese migrants 

in Samoa have been inclusive of women. The evolving trends of migration from 

huashang, huagong, huaquio to huayi, and its new cycles and variations, will dictate 

how Samoans and Chinese will respond and interact with one another in the future. 

As China and Samoa went through their own periods of colonisation and 

independence struggles, both countries continued to gain political standing at an 

international level. Since 1975, China and Samoa formally engaged at a diplomatic 

level, dictating a power shift in their bilateral relations. Since this time, both countries 

have reformed their own policies enabling progressive development in Samoa and 

China. China’s Going Out strategy has facilitated this increased engagement, seeing 

a renewed cycle of the entanglement of aid, trade and investment. In the past, 

China’s presence was highly visible in terms of local people and social influences.107 

This visible presence has diversified in many regards in Samoa to include, for 

example, infrastructural projects, Chinese products, technical assistance and 

medical equipment. 

China’s BRI builds on the Going Out strategy from the 1990s and, as it continues 

to gain momentum in the Pacific, time will tell how this will build on the previous 

waves of influence in Samoa. How will new cycles of migration, trade, investment 

and diplomatic relations continue to play out in the years to come? How will local 

Samoans and the Government respond to these changes? What are the unintended 

effects on Samoan society and the wider Pacific? 

In the case of Samoa, when reflecting on the past, these historical intersections 

and remnants of Chinese-Samoan relations have built a strong and enduring 

foundation for diplomatic relations today. As we look to the future, amid the diverse 

107 Such as intermarriage, Samoans of part-Chinese heritage, Samoan food influenced by Chinese 
cuisine such as oka (raw fish salad), sapasui (chopsuey), keke saiga and masi saiga (Chinese 
biscuits).
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perspectives of China and the changing geopolitical context in the region, one thing 

is certain, Samoa will continue to be a strong supporter of China for years to come.
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Abstract
Since the arrival of foreigners in Solomon Islands the most perplexing question 

has been how to balance land as a spiritual and social ideal with land as an economic 

base. Law reformers have struggled with the competing aims of retaining land under 

customary tenure, whilst offering sufficient certainty for it to be used for purposes other 

than subsistence gardening and small locally owned projects. The other, related, question 

has been whether suitable arrangements can be made for customary land to be used as 

security for investment. This article traces the attempts that have been made to convert 

customary land into a form of tenure that facilitates economic development. It examines 

government policies and legislation that have attempted to convert land from a social 

framework to a form of property that can be owned and discusses the impact of these 

arrangements on village communities. Whilst the focus is on Solomon Islands, reference 

is also made to initiatives in neighbouring Pacific Island countries where similar issues 

have arisen. The article concludes that, to date, Solomon Islands has failed to find an 

appropriate system that responds to the needs of its population.

I. Introduction
[L]and was an ancestral trust committed to the living for 

the benefit of themselves and generations yet unborn. Land 

thus was the most valuable heritage of the whole community 

and could not be lightly parted with. This is based on the belief 

that departed ancestors superintended the earthly affairs 

of their living descendants, protecting them from disasters 

and ensuring their welfare, but demanding in return strict 

compliance with time-honoured ethical prescriptions. 

Reverence for ancestral spirits was a cardinal point of 
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traditional faith and such reverence dictated the preservation 

of land which the living shared with the dead.1

These words from the late Sir Gideon Zoleveke capture the vital significance of 

land to Solomon Islanders. Land has long been a source of tension, not just between 

settlers and the indigenous population,2 but also amongst Solomon Islanders 

themselves.3 Since the arrival of foreigners, the most perplexing question has been 

how to balance land as a spiritual and social ideal with land as an economic base. 

Land reform advocates and law reformers have struggled with the competing aims 

of retaining land under customary tenure, whilst offering sufficient certainty for it 

to be used for purposes other than subsistence gardening and small locally owned 

projects, should the community wish to do so. The other, related, question has 

been whether suitable arrangements can be made for customary land to be used as 

security for investment. 

This article traces the attempts that have been made to convert customary land 

into a form of tenure that facilitates economic development in Solomon Islands. 

It examines government policies and legislation that have been employed in an 

attempt to convert land from a social framework to a form of property that can be 

owned. It also discusses the impact of these arrangements on village communities. 

The thorny question of how best to resolve land disputes is outside the ambit of 

this article but gains some mention in areas where it is inextricably entwined with 

the main issues under discussion. Whilst the focus is on Solomon Islands, reference 

is also made to initiatives in neighbouring Pacific Island countries where similar 

issues have arisen. The article concludes that, to date, Solomon Islands has failed to 

find an appropriate system that responds to the needs of its population.

II. Background

A.  Island Diversity

Solomon Islands is made up of 26 main islands and hundreds of small islands 

and islets, almost 350 of which are inhabited. It has a land area of about 28,000 km2, 

around one third of the size of Tasmania, spread out in a 1,360 km long, double chain  

1 Gideon Zoleveke “Traditional Ownership and Land Policy” in Peter Larmour (ed) Land in 
Solomon Islands (Institute of Pacific Studies, University of South Pacific, Suva) at 4.

2 For examples of disputes between Solomon Islanders and settlers see Judith Bennett Wealth of 
the Solomons (University of Hawaii Press, Honolulu, 1987) at 71.

3 See, for example, Toata Molea and Veikila Vuki “Subsistence fishing and fish consumption 
patterns of the saltwater people of Lau Lagoon, Malaita, Solomon Islands: A case study of 
Funa’afou and Niuleni Islanders” (2008) 18 SPC Women in Fisheries Bulletin 30. See also text at 
fns 9 and 10 below.
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within a total sea area of 1,340,000  km2. The significance of the issue addressed 

in this article is illustrated by the fact that some 86 per cent of the land is under 

customary tenure. The remaining 14 per cent has been alienated, that is, removed 

from customary tenure and formally registered.

The country’s population is just over 667,000,4 speaking about 80 vernacular 

languages, which is indicative of the number of different cultural groups. About 

80 per cent of people live in rural areas. Though Solomon Islands is increasingly 

urbanised, the bulk of Solomon Islanders still live in villages, working their 

customary land. Those who live in urban areas maintain close links with their 

villages of origin and with the lands of their ancestors and are resistant to any 

scheme aimed at “reforming” customary land tenure by imposing individual titles.

B.  Customary land

Despite the encroachment of Christianity on traditional religious beliefs, and 

the pressures of cash-oriented economic development, the fundamental features of 

customary land remain intact. It is still viewed as a social, political and economic 

base, irrevocably associated with a “land group” of individuals who have inherited 

rights to use the land. This land group is constituted by men and women tied to it 

by genealogy, together with the descendants of invitees given rights to use this land. 

Invitation may stem, for example, from marriage, adoption or the need to satisfy a 

customary debt or obligation. Though most Solomon Islanders do not consciously 

differentiate between these categories, some scholars5 and common law courts6 

often refer to primary land rights (encompassing a perpetual interest in the land) 

and secondary rights (encompassing a limited right to use or take produce from the 

land). These terms have been defined in the Customary Land Records Act 1994, in 

the following way:7 

“[P]rimary rights” means the right to carry out any act 

on the land concerned without reference to any other person 

… “secondary rights” means any other right to carry out any 

act on the land concerned without reference to primary right 

holders.

4 Solomon Islands National Statistics Office “Population: Projected population by province 2010–
2025” <www.statistics.gov.sb>

5 Don Paterson “Some Thoughts about Customary Lands” (2001) 5 JSPL <ww.paclii.org>.
6 See, for example, Maena v Saeni [2015] SBHC 83; and Palmer v Vunagi [2018] SBHC 40.
7 Cap 132 (SI), s 2.
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Whilst the authors consider these categories to be a Western construct, which 

oversimplify customary land arrangements, the terms are used in this article for 

the sake of simplicity. 

Even today, Solomon Islanders are sympathetic to individuals who do not have 

access to land, and may be prepared to grant them secondary rights. Importantly for 

the topic addressed in this article, land is still not regarded as property. Customary 

land tenure systems are flexible and are not considered in terms of “title”. As stated 

by Solomon Islander, Waeta Ben, a former politician and, for a time, Minister of 

Lands:8

The beauty of customary land is that it keeps everyone 

together, it allows their survival. When you start talking 

about land alienation, you own the title, you will start having 

land disputes. Customary land is the reason we survive ... 

Customary land means you don’t need money, you can always 

go home, you always have a place to go to live.

Systems of customary land tenure differ throughout Solomon Islands. In some 

areas, such as Guadalcanal, Makira, Isabel and Central Provinces, inheritance is 

primarily matrilineal. In Malaita, as well as in most of western Solomon Islands, 

land inheritance is usually patrilineal. In some other parts of Solomon Islands, 

land claims may follow either or both the father’s and/or mother’s line (ambilineal). 

Genealogy, however, is not the only factor determining customary land rights. 

New arrangements may be the result of confusion over rights granted to invitees 

or the outcome of a dispute. Early disputes centred on the traditional right to use 

customary land and harvest its resources for subsistence and trade. In the Marovo 

Lagoon, for example, clamshells were a valued item of exchange. Warriors, led by a 

Varane (leading warrior) would embark on missions to defend their home territory.9 

A more dramatic example, perhaps, is the shift of villagers from part of mainland 

Malaita between 300 to 400 years ago to a new home on man-made islands in Lau 

Lagoon, to escape, amongst other things, tribal fighting over land.10 Disputes still 

arise within customary groups, sometimes stemming from the ancient practice 

whereby members of a particular land group allowed fugitives from a different 

group to settle temporarily on their land. Although this only conferred temporary 

8 Waeta Ben, as cited in Siobhan McDonnel Building a Pathway for Successful Land Reform in 
Solomon Islands (Coral Bell School of Asia Pacific Affairs, Australian National University, 2015) at 
13.

9 Edvard Hviding Guardians of the Marovo Lagoon (University of Hawaii Press, Honolulu, 1996) at 
86–87, 95.

10 Molea and Vuki, above n 3.
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land rights, typically, after a few generations, descendants of later arrivals might 

assert “belonger” land rights. 

Since the arrival of foreigners, with a very different attitude to land, disputes 

have been exacerbated by two factors. First, the lure of riches to come from 

resource extraction; mainly trees and minerals; and, second, misunderstandings 

of customary land principles by legislators, administrators and the courts, more 

familiar with common law categories of land.

C.  The Constitutional Mandate

At independence, the decision was made to retain land in customary tenure. This 

was emphasised in the Constitution, which stated that “the natural resources of our 

country are vested in the people and the government of Solomon Islands”.11 Whilst 

the relationship between “the people” and “the government” is not made clear, this 

is generally understood to mean that all land is vested in Solomon Islanders, and 

the Government holds it on their behalf. In K’Clay and Moka v Attorney General,12 

Solomon Islands’ Court of Appeal held the words to mean that the natural resources 

were owned by the people and government of Solomon Islands corporately and not 

individually. However, individuals and their communities, being part of the people 

of Solomon Islands, are entitled to use those resources as long as it is lawful for them 

to do so. Following up on this, the Constitution restricted the holding of a perpetual 

interest in land to Solomon Islanders.13 However, the Constitution did not provide 

any detail about how this arrangement was to work. Instead, the task of providing 

for different interests in and transfer of land was left to parliament. 

III. Early Encounters with  
Foreign Concepts of Land 

The first traders initiated contact with Solomon Islanders some 200 years ago. 

Since that time, change has been a feature of Solomon Islands’ society, largely in 

response to ideas introduced from outside. Whilst customary land tenure has not 

escaped change, its fundamental features remain intact, including inalienability 

of customary land. However, from the time when European settlers first made 

arrangements for transfers of land in Solomon Islands, their view was that land was 

“owned”. This became the basis of subsequent British colonial policy in Solomon 

Islands and continues to underline thinking and policy today. Westerners interpreted 

11 Constitution of Solomon Islands 1978, Preamble.
12 K’Clay and Moka v Attorney General [2014] SBCA 2.
13 Section 110.
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land transactions as “buys”, while Solomon Islanders, unaware that land could be 

considered as saleable property, probably considered such transactions as being in 

the nature of temporary, non-exclusive rights to use the land. It also seems from 

evidence given to subsequent land commissions (discussed further below) and in 

subsequent land cases, that individual islanders who negotiated land transfers were 

often not members of the land group associated with that land, but were trading on 

the fact that they were able to communicate with foreigners in Solomons Pijin or in 

broken English. 

In 1893, a British Protectorate was declared in Solomon Islands.14 This was 

closely followed by a regulation preventing foreigners from acquiring vacant 

land without the approval of the colonial administration.15 This regulation also 

introduced freehold and leasehold title and allowed the purchase of customary land 

by British subjects, subject to approval from the colonial administration.16 However, 

in 1914, sales of freehold land to foreigners were banned, although the leasing of 

land by customary “landowners” to foreigners was still permitted.17 Neither did 

the prohibition extend to land regarded by the Crown as wasteland, on the basis of 

being unowned or unoccupied, over which the Crown continued to grant leases.18 

In particular, a large amount of land (nearly four per cent of the land area of the 

Protectorate)19 was granted to Levers Pacific Plantations Limited.20 This practice 

conflicted with Solomon Islanders’ approach to land, which viewed all land in the 

islands as under customary “ownership”, whether or not it was being currently 

occupied or cultivated. 

In response to a series of complaints by Solomon Islanders, the Phillips Land 

Commission was appointed to investigate claims of wrongful alienation. The Phillips 

Report, as it became known, is actually a series of documents recording the results 

of investigations in those parts of the country to which the complaints pertained. 

These elusive documents, which have disappeared from Solomon Islands’ archives, 

are among the earliest written records of customary land in the country. As a 

result of this enquiry, Levers lost half of its land, but remained the largest private 

landowner in the country.21

A second land commission was appointed in about 1953, with a much broader 

mission than Phillips. The Allan Commission was, “to study, record and, as far as 

14 Pacific Order in Council 1893 (UK).
15 Queen’s Regulation No 4 1896.
16 Queen’s Regulation No 4 1896.
17 King’s Regulation No 3 1914. 
18 Queen’s Regulation No 3 1900; Solomons (Waste Lands) Regulation 1904.
19 Harold Scheffler and Peter Larmour “Solomon Islands: Evolving a New Custom” in Ron 

Crocombe (ed) Land Tenure in the Pacific (University of the South Pacific, Suva, 1987) at 312.
20  Ian Heath “Land Policy in Solomon Islands” (PhD thesis, LaTrobe University, 1979) at 125.
21 Scheffler and Larmour, above n 19, at 312.
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possible, correlate native custom relating to land”.22 Colonial officer, Colin Allan, 

spent months travelling around the islands seeking and recording information on 

customary land rights. Allan’s approach was to integrate customary and alienated 

land through the Western medium of land registration. Allan’s final report, was 

completed in 1957 and led to the changes which still dominate land tenure law 

in Solomon Islands today, although not to the wide-scale registration that was 

originally envisaged.

IV. Attempts to Instil Certainty  
into a Flexible System

Over the years, a number of attempts have been made to establish a formal, 

legally secure, land regime. In addition to recommending the systematic 

registration of customary land, the Allan Commission proposed establishment 

of a land trust board to hold the title to lands declared vacant. Establishment of 

a statutory body to manage land that appeared to be vacant was an early strategy, 

used in Fiji and Vanuatu, and the Solomon Islands Land Trust Board was established 

in 1959.23 However, all the land was claimed by Solomon Islanders, and the Board was 

disbanded in 1964.24

The Allan Commission’s Report also led to the drafting of the Land and Titles 

Ordinance 1959. This Ordinance formed the origins of the Land and Titles Act,25 

discussed further below.

A.  The Land and Titles Act

The Land and Titles Act26 prescribes a “Torrens” type registration system, where 

interests in alienated land are required to be registered with the State. In return, the 

registered owner gets an indefeasible title to the registered interests. Registration 

is required for all interests in land, including leases in excess of two years,27 but 

excluding customary land. This reflects the colonial preference for legal certainty 

over land-linked social ties and stability, which had underpinned the Allan Report.28 

Two years before Independence, in 1976, a Select Committee on Lands and 

Mining laid the foundation for radical amendments of the Land and Titles Act, 

22 Colin Allan Customary Land Tenure in British Solomon Islands Protectorate (Western Pacific High 
Commission, Honiara, 1957) at i.

23 Land and Titles Ordinance 1959 (SI), s 9.
24 Land and Titles (Amendment) Ordinance 1964 (SI), s 4.
25 Cap 133 (SI), first enacted in 1968.
26 Land and Titles Act Cap 133 (SI).
27 Section 146.
28 Allan, above n 22.
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designed to give effect to the imminent constitutional limitation on foreigners 

holding perpetual interests in land. The changes were largely incorporated in the 

1978 amendment of the Act.29 As amended, the Act provides for freehold titles of over 

75 years held by non-Solomon Islanders immediately prior to independence to be 

converted to interests of 75 years.30 Whilst the Committee’s report courageously 

tackled the sale of land to non-Solomon Islanders, the opportunity to shift from the 

“land as property” theme to something more attuned to customary land tenure was 

missed.

The Land and Titles Act makes separate provision for customary land, which is 

to be dealt with in accordance with “current customary usage”. Every “transaction 

or disposition of or affecting interests in customary land [must] be made or effected 

according to the current customary usage applicable to the land concerned”.31 

Only Solomon Islanders are permitted to own an interest in customary land,32 and 

transfer or lease of customary land to a non-Solomon Islander is only permitted 

in very limited circumstances.33 Apart from transactions permitted by customary 

usage between Solomon Islanders, the only dealings with customary land authorised 

are compulsory acquisition for public purposes34 or a lease to the Commissioner of 

Lands or a Provincial Assembly.35 

Since independence, the Land and Titles Act has been amended several times. 

The most significant changes are contained in the Land and Titles (Amendment) 

Act 2014, which is discussed below. Whilst this Act recognises the importance of 

customary land tenure and a need for special arrangements to deal with such 

land, it still embraces the Western paradigm of absolute rights that are readily 

identifiable and registerable. Further, the failure to recognise multi-level rights has 

led to continued misunderstandings between indigenous people and the State, with 

Solomon Islanders still struggling to negotiate between the two legal systems. 

Local dissatisfaction with the Act is frequently aired in the media. For example, 

the local press often carries statements of concern. For instance, a frustrated 

Malaita Premier, Peter Chanel Ramohia, was prompted to say:36

29 Act 14 and LN 88 1978.
30 Sections 100 and 101.
31 Section 240.
32 Section 241(1). A Solomon Islander is defined as “a person born in Solomon Islands who has two 

grand-parents who were members of a group, tribe or line indigenous to Solomon Islands”: 
section 2.

33 Section 241. Transfer is permitted only to a person who is married to a Solomon Islander or who 
inherits the land and is entitled to an interest in custom.

34 Section 71.
35 Section 60. 
36 Biriau Wilson Saeni “Land Act blamed for dispute” Solomon Star, (online ed, Honiara, 18 August 

2016).
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We have observed particularly that the current Land and 

Titles Act is the main cause of land disputes as the Land and 

Titles Act [does] not recognise our customary land Tenure 

System.

Certainly, the Act does nothing to solve the most pressing issue of how to 

balance the desire to retain the “ancestral trust” with the ability to use the land 

for commercial purposes and exploit its resources in a way that would benefit local 

communities.

B.  Forest Resources and Timber Utilisation Act

Another key piece of legislation impacting on land tenure is the Forest Resources 

and Timber Utilisation Act,37 introduced in 1970. This builds on a long-held policy 

of Solomon Islands governments to facilitate logging by separating timber rights 

from the land on which the timber grows. The Act, which has been extensively 

revised over the years, provides that a person wishing to acquire timber rights on 

customary land must obtain the Commissioner of Land’s consent to negotiate with, 

amongst others, “the owners of such customary land”.38 Use of the term “owners” 

highlights the foreign, colonial approach to land use.39 The Act goes on to provide 

the following process:

•	 A meeting is held with stakeholders including the “customary landowners” 

to discuss and determine the application.40 

•	 The application must be rejected if “no agreement is reached between the 

applicant and the customary landowners”.41 

•	 If agreement is reached, the Provincial Government issues a certificate,42 

which is forwarded to the Commissioner.

The purpose of the process is to identify the named representatives of the 

“customary landowners”. Once these people have been identified, that process sets 

in stone a list of those entitled to grant timber rights. However, in practice, those 

identified as “landowners” may not be the true customary landholders but may be 

those who have the right to grant timber rights only. Because of the multiple levels 

37 Cap 40 (SI).
38 Forest Resources and Timber Utilisation Act Cap 40 (SI), s 7(1).
39 See further in relation to the use of common law terms to describe customary concepts, Jennifer 

Corrin “Customary law and the Language of the Common Law” (2008) 37 Common Law World 
Review 305.

40 Forest Resources and Timber Utilisation Act Cap 40 (SI), s 8(1) and (3).
41 Forest Resources and Timber Utilisation Act Cap 40 (SI), s 9(1).
42 Under the original scheme the initial determination was made by the area council: Forest 

Resources and Timber Utilisation (Amendment) Act 2000 (SI).
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of customary interests that may exist in customary land, they may not be the same 

people as those with more pervasive interests in the land. Consequently, the Forest 

Resources and Timber Utilisation Act may permit those with a restricted interest in 

land to dispose of the most valuable fruit of the land. In Tovua v Meki Ward CJ said:43 

The procedure identifies persons to represent the group 

as a whole. Once the procedure has been followed, the people 

named by the Area Council [now Provincial Executive] are the 

only people entitled to sign an agreement to transfer those 

rights and that are clearly, as the parties to the agreement, the 

people to whom the royalties should be paid. … I have no way 

of knowing, on the evidence before me, whether the persons 

identified by the Area Council as entitled to grant timber 

rights have that entitlement because they are landowners or 

because they have some secondary rights and neither can I 

question their decision on that.

It is not surprising that this convoluted scheme, contained in an Act that the 

High Court complained had been subjected to “a series of apparently haphazard 

and sometimes ill-conceived amendments”,44 is baffling to most Solomon Islands’ 

villagers. The Act has created tensions between customary landowners and those 

who assert the customary right to control the forest resource. When a logging 

operation has been approved under the Act to go ahead despite opposition from 

some landholders it is a recipe for conflict. With State law on the side of the loggers, 

police, who are tasked with enforcement of state law rather than customary law 

(presented verbally and differing according to the area and history), may become 

involved to prevent frustrated landholders from acting violently to prevent logging. 

In these circumstances, customary landholders may have cause to doubt whether 

the State is dealing with “the natural resources of [their] country” on behalf of “the 

people … of Solomon Islands” as required by the Constitutional provision set out 

above.45 Neither does this legislation reflect the mandate to deal with customary 

land in accordance with “current customary usage”, as required by the Land and 

Titles Act.46 

43 Tovua v Meki [1988/89] SILR 74, 76.
44 Allardyce Lumber Company Ltd v Attorney-General [1988–1989] SILR 78, 89.
45 Preamble.
46 Section 240.



Land Tenure in Solomon Islands: Past, Present and Future 

   
67

C.  North New Georgia Timber Corporation Act 1979

In the late 1970s, funds from logging were an important contribution to the 

national and provincial economies in the newly independent Solomons. In the 

North New Georgia region of Western Province, logging negotiations by Levers 

Pacific Timbers Limited had been stalled by disagreements as to ownership and 

representation. Protracted litigation concerning land ownership was bogged 

down in the High Court. This common law forum was bound by Western rules of 

civil procedure47 and evidence,48 which were unsuitable for dealing with a dispute 

between nearly 2,000 claimants, whose representatives could not be agreed upon, 

and where the rights and issues were customary. 

In an effort to bypass this difficulty, Levers and representatives of the butubutu 

(the traditional kinship groups) devised an alternative approach. The North New 

Georgia Timber Corporation Act 1979 established a corporation and transferred 

to it customary timber rights in the northern part of New Georgia, identified in 

accordance with customary boundaries, but not the land on which timber grew. 

Thus, like the Forest Resources and Timber Utilisation Act, the timber rights were 

separated from other interests in the land. The North New Georgia Corporation’s 

Board of Directors, consisting of representatives chosen by tribal leaders, was 

empowered to grant logging concessions and to receive and distribute the resulting 

royalties. 

Whilst the Act allowed Levers to proceed with logging, it compounded, rather than 

solved, the underlying problems arising from a lack of recognition or understanding 

of traditional systems of landholding and land use and of their strong social basis. 

Divisions remained (and still exist),49 as to who were the appropriate tribal leaders 

to choose directors and how the timber royalties should be divided up. In 1982, this 

culminated in a raid by about 2,000 Jericho villagers on Levers’ logging camp at 

Enoghae.50 Workers’ houses and logging equipment were burned and vandalised, 

causing damage estimated at SBD one million (a sum worth considerably more in 

today’s currency). The conflict was never satisfactorily resolved from Levers’ point 

of view, and it abandoned logging in Western Province in 1986. The following year, 

a new logging contract was negotiated by the Corporation, which in the interim 

had changed its Board to include representatives of the disgruntled parties, with a 

Malaysian logging company. So began the Asian phase of logging in the Solomons. 

47 Western Pacific High Court (Civil Procedure) Rules 1964 (SI).
48 Until the enactment of the Evidence Act 2009 (SI), evidence was governed by the Evidence Act 

1938 (UK) and various 19th-century United Kingdom statutes.
49 See, for example, Talasasa v Attorney General [2017] SBHC 150.
50 See further, Judith Bennett Pacific Forest: A History of Resource Control and Contest in the Solomon 

Islands, c. 1800–1997 (Brill, Leiden, 2000) at 220–224.
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Disputes between the logging company and the landowners ensued,51 and disputes 

with other Asian logging companies continue to occur.52

V. Further Attempts to Accommodate 
Custom in the State System

More recently, attempts have been made to build bridges between the State and 

customary systems. The principal attempts to deal with land tenure are to be found 

in the Customary Land Records Act 1994 (Cap 132) and the Tribes and Customary 

Land Titles’ Bill 2006. Although not dealing directly with land tenure, two other 

documents also deserve mention. The Customs Recognition Act 2000 provides for 

application of customary laws, including land laws. More recently, the Traditional 

Governance and Customs Facilitations Bill 2018 was designed to formalise councils 

of chiefs at a local and national level and to give them a role in regulation and 

application of “customary rights”.

A.  Customary Land Records Act 1994

The Customary Land Records Act provides a mechanism for recording customary 

land boundaries and the names of the relevant land-holding groups and their 

representatives. The Act is administered by a National Recorder in a Central Land 

Record Office, with sub-offices intended to be established by Provincial Executives 

in the Provinces. The first office, set up in Honiara in the late 1990s, was a victim of 

“the tensions”.53 It was not re-established until 2016 and is now incorporated within 

the Land Reform Unit, which is discussed below. 

Seeking to avoid naming individuals, a common source of dispute, the “record” 

does not confer any formal title on any individual or group, but rather identifies the 

leaders with authority to deal with the land, based on the genealogy of the group, 

which is also recorded. The Act provides a process for delineating and recording the 

boundaries of the land.54 Further, what is recorded is not only primary rights, but 

also secondary rights, such as traditional rights to grow food crops on that land, 

to hunt, or to harvest the fruits of certain trees, and the extent of those rights.55 

Regulations, finally passed in 2007,56 follow up on this, specifying what is to be 

51 See, for example, Sakiri v Golden Springs International (SI) Ltd [2012] SBHC 3.
52 See, for example, Dekurana Development Company Ltd v Kuku [2013] SBHC 72.
53 This is the term commonly used to refer to the civil unrest and fighting between the Isatabu 

Freedom Movement (also known as the Guadalcanal Revolutionary Army) and the Malaita Eagle 
Force between 1998 and 2003.

54 Sections 12 and 13.
55 Section 11.
56 Customary Land Records Regulations 2007.
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recorded, including the name of the land holding group or groups interested in the 

land; the name of the authorised representatives and their manner of appointment, 

the name of the customary land, and the rights held. 57 

The process provided under the Act has the advantage of keeping the land as 

customary, rather than alienating it. However, it does not assist in answering either 

of the two core questions raised at the beginning of this article, as the land is still 

subject to the prohibition on granting any interest in customary land imposed by 

the Land and Titles Act.58 Neither does it appear to allow customary land to be used 

as security. To date, it appears that no lender has agreed to accept the land “record” 

for this purpose. This is hardly surprising, as the land is not transferable except to 

Solomon Islanders in accordance with custom.59 The Act does invite the recorded 

representatives to apply for recorded primary interests in the land to be registered 

in the names of the relevant land-holding groups and their representatives.60 No 

provision is made for secondary interests to be registered. Further, it is unclear 

whether the effect of registration is to alienate the land. The Act states that:61 

… any customary land registered and recorded ... shall 

grant … [the registered] land holding group all rights to use, 

occupy, enjoy and dispose of such land in accordance with 

custom usage.

This would suggest that the land remains under customary tenure, even though 

it is registered. However, this provision is subject to the provisions of the Land and 

Titles Act.62 Given the nature and consequences of the registration process set up 

by that Act, including the provision that “[no] registered interest in land shall be 

capable of being created or disposed of except in accordance with this Act”, it is 

arguable that registration removes it from the customary system and converts the 

land to a “registered interest”. No land has yet been recorded, but a pilot project is 

proceeding and planned to be completed by the end of 2020.63 

B.  Tribes and Customary Land Titles Bill 

The most radical attempt at reform of land tenure is to be found in the Tribes 

and Customary Land Titles Bill, a notable departure from the Western paradigm, 

57 Reg 5(1).
58 Section 241(3).
59 Section 241(1).
60 Section 19.
61 Section 20.
62 Section 20.
63 Email correspondence between author and land officer (20 November 2018). 
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which seeks to empower traditional leaders. The Bill appears to have begun life in 

December 2005, when it was entitled the Lands and Titles (Amendment) Bill 2005. 

The Bill, drafted in the Ministry of Lands, was endorsed by Cabinet, but then stalled. 

Though the Bill is not publicly available, it appears to have re-emerged in 2006 as 

the Tribes and Customary Land Titles Bill. The Bill provides for the repeal of the 

Customary Land Records Act,64 discussed above, and replaces it with a far more 

radical scheme. 

This Bill has much to recommend it. It provides for the drawing up of schedules 

of tribes, lines and sub-tribes and “small lines”, organised by Province, and for the 

schedules of tribes to be certified as correct by the Provincial Executive.65 The listed 

tribes are declared to have legal identity.66 It also provides for the preparation of 

maps and plans showing the external boundaries of tribal customary lands. Those 

plans are sent to the Minister concerned, who then makes a declaration assigning 

the “Customary Land Title” to the appropriate tribe from the list in the schedule.67 

The elders of the tribe are to have authority over “all matters relating to usage of 

customary land”68 and may transfer a portion of the land to a third party for a fixed 

term.69 The proceeds of any land transaction belong to the tribe and must be dealt 

with by consensus.70 It also provides that tribal representatives may not use any 

income from land for their personal benefit without approval of the tribe.71

Unfortunately, from a legal perspective, the Bill is of questionable validity, 

particularly as its provisions conflict with the Land and Titles Act. Whilst it could 

be said to repeal the relevant provisions of the earlier Act by implication, the failure 

to specify whether the “other parties” to whom land may be assigned include 

non-Solomon Islanders would be likely to restrict the operation of the Bill. There 

is a myriad of other uncertainties raised by the Bill, which would need careful 

consideration and drafting to obviate.

To date, the Bill has not been before Parliament. Instead, a different amending 

Act has been passed, the Land and Titles (Amendment) Act 2014. This is directed at 

combatting the possibility of corrupt decisions arising where a single individual 

(in this case the Commissioner of Lands) has power to deal with applications for 

registered land allocation. The Act transfers the Commissioner’s power to deal 

with applications for land allocation and related issues to a newly established Land 

64 Tribes and Customary Land Titles Bill, cl 17.
65 Clauses 4 and 12.
66 Clause 3.
67 Clause 6.
68 Clause 7(1).
69 Clause 8.
70 Clause 8(2).
71  Clause 8(2)(b).
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Board and restricts the Commissioner of Lands to dealing only with regulatory 

and administrative matters.72 Whilst this Act obviates the risk of corruption arising 

from concentrating decision making power in a Commissioner, it does not address 

the major concerns relating to land discussed in this article.

C.  Customs Recognition Act 2000

In addition to the Acts that deal directly with land, the Customs Recognition Act 

2000 has some relevance, as it is designed to govern the application of customary 

laws, including land laws. However, although it is on the statute books, it has never 

been brought into force. It deals with, perhaps, the thorniest issue stemming from 

the Constitution, and that is how to make the aspirations for the promotion of 

customary law, expressed in the Preamble, a reality. Instead of grappling with this 

problem, the “application” of customary law was left for parliament to deal with 

at some future time.73 It took until 2000 for this Act to go through parliament, and 

since then it has never been brought into force.74 The Act was modelled on that of a 

Melanesian neighbour, Papua New Guinea (PNG). That country’s colonial legislation, 

the Customs Recognition Act 1963,75 ironically, was the subject of implied repeal in 

the same year that Solomon Islands passed its Act.76 

The Act provides for the recognition of custom by all State courts, except where 

it is inconsistent with the Constitution or a statute or where it would result in 

injustice or would not be in the public interest.77 The Act limits the recognition to a 

list of specified purposes for which custom may be taken into account. These include 

determination of “rights relating to customary land and things in, on or produce of 

customary land”; “rights relating to water, the sea, sea-bed, reef, river or lake”; and 

“devolution of customary land on birth, death or the happening of a certain event”.78 

Customary law may also be applied “to avoid injustice”. Whilst this gives scope for a 

broader application of customary law by a court which is well disposed towards it, 

the Act’s limitation of customary law to a list of specified cases, in effect, relegates it 

from a general source of law to a more limited field of application.

72 Alan McNeil, “Land Reform” <https://www.visitsolomons.com.sb/wp-content/uploads/2018/06/6. 
-ministry-of-lands.pdf>.

73 Constitution of Solomon Islands 1978, s 75(1).
74 Section 1 requires the Act to be gazetted before it comes into force and this has never occurred.
75 Originally called the Native Customs (Recognition) Act 1963.
76 Repealed by the Underlying Law Act 2000 (PNG), which came into force on 18 August 2000. 

Repeal was implied rather than express, and the extent of the repeal is uncertain.
77 Section 6.
78 Section 8.
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D.  Traditional Governance and Customs Facilitations 
Bill 2018

More recently, the Traditional Governance and Customs Facilitations Bill 

2018 was circulated by the Ministry of National Unity, Reconciliation and Peace as 

a working document. This Bill was designed to formalise the role of tribal chiefs 

and traditional leaders and to establish a national House of Chiefs and Provincial 

Councils of Chiefs. The Bill fell short of interfering with the scheme established 

by the Land and Titles Act. However, it did confer on tribal chiefs and traditional 

leaders the power to:79 

a) assess any dispute relating to competing claims over 

customary property and rights within or between groups 

in his or her locality;

b) hear and receive evidence pertaining to any internal or 

competing claims in or between groups; and;

c) make a binding decision in custom.  

If no consensus was reached through this process, the Bill provided for the 

dispute to be referred to the responsible House of Chiefs.80

The Bill also included in the responsibilities of tribal chiefs and traditional 

leaders, management of all customary property and rights of their groups.81 This 

Bill reached the second reading stage but, due to objections regarding lack of 

broad consultation, it was subsequently withdrawn.82 A more robust consideration 

of the Bill would offer the opportunity to deal with its relationship with the Land 

and Titles Act and the legislation governing the jurisdiction of Local Courts and 

Customary Land Appeal Tribunals. The Bill expressly stated that it would have no 

effect on any existing court decisions on customary land,83 but was otherwise silent 

on how jurisdiction was to be shared.

 
 
 

79 Clause 25(1).
80 Clause 25(2).
81 Clause 24.
82 Gina Maka’a “Traditional Governance and Customs Facilitations Bill Withdrawn” (13 December 

2018) SIBC online <www.sibconline.com.sb>.
83 Clause 51.
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VI. Returning Alienated Land to  
Customary Tenure

The desire to retain customary land tenure is evidenced by the fact that almost 

a third of the individual submissions to a 1978 Constitutional Review Committee84 

called for its preservation and for the return of alienated land to customary tenure. 

Most also called for mineral resources within land also to be specified as belonging 

to the customary land group.85 As explained above, the Independence Constitution 

reflects these desires by vesting natural resources in the people and the government 

of Solomon Islands.86 However, this general provision has been restricted by 

legislation reflecting a Western approach to land. The second 2014 draft of the 

country’s new Constitution goes much further to encompass the aspirations of 

Solomon Islanders’ regarding land, providing that:87

Customary land is all the land held under customary law 

by a tribe, clan, lineage or other customary group, entity or 

individuals, described as the “customary owners” in this 

Chapter, according to the customary law applicable to the 

land in question.

Customary land includes the air-space above the land, 

and everything on or below the surface of the land down to 

the centre of the earth including, in particular, all minerals, 

petroleum and natural gas.

As noted above, 86 per cent of Solomon Islands land is under customary tenure. 

Of the 14 per cent of alienated land, the descendants of the original landholders 

continue to press claims for the return of that land to customary tenure. There are 

some isolated examples of successful claims. In the Allardyce Harbour region of 

the island of Isabel, where negotiations in the 1960s had led to a sizeable addition 

to a National Forest Estate, some small islands and mangrove-dominated coastal 

areas were subsequently deemed by foresters as not needed, and were returned 

to customary land groups. 88 Since these areas had already been registered, it was 

84 Solomon Mamaloni, chair Constitution Review Committee Report (Government Printer, 1988) Vol 2.
85 Solomon Mamaloni, chair, above n 84.
86 Constitution of Solomon Islands 1978, Preamble.
87 2nd Draft Constitution of Solomon Islands, 2014, clause 53(2) and (3). A further draft was finalised 

by the Constitutional Reform Unit in May 2019, but does not appear to have been released to the 
public.

88 Author is related by marriage to the original land holders.



74 [Vol 27, 2020]

returned to “representatives” of the original landholding group as “Registered 

Customary Land”; an ironic labelling. 

A broader scheme to return alienated land to original landholders was devised 

in 1990. The national Government decided to return large areas to the original 

landholders in two stages, the first of which was to transfer ownership from the 

Commissioner of Lands to the Premiers of Provinces where such land was located. 

The second step envisaged was for those Premiers to return the land to the original 

customary land groups, subject to suitable proposals from each group to develop 

that land. Though the first step was taken, none of the Isabel Province land, for 

instance, has been returned to the original holders of this land. It has proved to be 

too valuable as a source of logging revenue for the Province.

VII.  “Grassroots” Efforts
Traditional leaders in some parts of the country have instigated initiatives 

designed to clarify landholdings and to minimise disputes over customary land. 

The Lauru Land Conference of Tribal Community (LLCTC), a non-government 

organisation founded in Choiseul Province in 1981 and, in a neighbouring Province, 

the Isabel Council of Chiefs (ICC), are currently active in this respect. However, 

traditional leaders, though highly respected by their village communities, are 

conscious of their limited formal authority. They find negotiation of barriers 

established by existing legislation frustrating and, so far, initiatives have not 

proceeded far. In 2017, chiefs in Isabel attempted to settle uncertainty over Barora 

Fa’a land. This land had been divided up between different land groups by a former 

land group leader, though current members of the original land holding group have 

more recently disputed this transfer. Through a series of meetings, the Paramount 

Chief of Isabel has been successful in getting the earlier decision accepted and 

recognised.89 However, acceptance did not go so far as agreeing to registration. The 

Lands Department has recognised this local initiative.90 

At meetings in early 2018, the community offered to undertake a formal 

customary land recording exercise under the guidance of the National Recorder and 

the Ministry of Lands, Housing and Survey. Using traditional knowledge to support 

the creation of official records will ensure that the community has ownership 

over the process, while still providing data essential for the official records. The 

Barora Fa’a Interim Committee and the Zabana House of Chiefs met in February 

89 Personal communication between author and the Paramount Chief of Isabel, Rt Rev Thaba 
James Mason OBE (circa 2017).

90 Pacific Community “Traditional knowledge helping to create official land records in Solomon 
Islands” (22 February 2018) <www.spc.int>. 
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2018, at which time they confirmed their interest and support for this project. The 

South Pacific Commission, with Australian Government financial assistance, has 

agreed to fund a recording officer to record the genealogies, representatives and 

boundaries of the Barora Fa’a land, Santa Isabel, should those with customary rights 

to this land, collectively, decide to proceed.91

VIII. Current State Policy
Attempts to find a pathway to open up customary land for economic development 

have been made from time to time, all predicated on the idea of reform based on 

elimination of customary land tenure. The report from the latest land summit, held 

in 2015, identified steps that Solomon Islands might “wish to consider in designing 

its own unique pathway to land reform”. Its recommendations included “genuine, 

broad-based consultation across the nation on the directions for land reform” and 

development of “models for identifying custom landowners”.92 

As mentioned above, the Land and Titles (Amendment) Act 2014 transfers power 

to deal with applications for land allocation and related issues to a newly established 

Land Board and restricts the Commissioner of Lands to dealing with regulatory 

and administrative matters.93 Whilst this amendment addresses the corruption 

arising from concentrating decision-making power in the Commissioner, it does 

not address the other concerns relating to customary land discussed in this article. 

Whilst current government policy is still based on “a colonial mindset”, a few 

modifications have been made to address some aspects of customary land tenure. 

In particular, the Land Reform Unit in the Ministry of Lands has been charged 

with implementing Government customary land reform programs and with the 

recording of customary land in accordance with the Customary Land Records 

Act. Whilst the use of the word “reform” is questionable, this Unit is mandated to 

seek recommendations from Provincial Executives in relation to the declaration of 

Customary Land Record Areas in each respective province. The Unit is urged to 

“proactively seek interest from land holding groups across Solomon Islands to have 

their land recorded in accordance with the Act”94. Eventually, these applications are 

to be processed through Provincial Land Record Offices. However, the Act makes no 

specific provision for the input of representatives of traditional bodies except where 

disputes may arise. 

91 Pacific Community, above n 90.
92 McDonnel, above n 8, at 11.
93 McNeil, above n 72.
94 Solomon Islands Government, Ministry of Lands, Housing and Survey “Land Reform” <www.

lands.gov.sb>.
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IX. Finding a Pathway Towards  
Economic Development

The Government and traditional leaders of Solomon Islands are still struggling 

to find a way of accommodating the competing aims of retaining the “ancestral 

trust” in land, which holds together the social fabric of Solomon Islands, whilst 

permitting this land to be used in a way that leads to economic prosperity. The 

formidable challenge is to find a pathway between customary land tenure and the 

introduced system of land holding. As stated by Tagini:95

… the requirement by native people [is] that certain 

valuable attributes of the customary land tenure be 

preserved. In today’s world, economic development is an 

equally important aim to pursue. It is impossible to discard 

either goal. A compromise must therefore be devised.

Corrin has pointed out that, though customary “law” in general has not fulfilled 

the potential role opened for it by constitutional recognition, its importance outside 

the formal system remains.96 Indeed, in 1996, the Law Reform Commissioner of 

Solomon Islands explained the lack of support for state law reform by the fact that 

the majority of the population “already had local customs to regulate their daily 

lives” and that “Whiteman law” was “not their business”. Whilst there has been 

increased recognition amongst development practitioners and law reformers of the 

need to acknowledge legal and social pluralism,97 they have been unable to shed the 

English common law approach to land law. It is clear from continued opposition 

to the alienation of customary land that such a “Western” form of tenure is not 

acceptable to those whose traditional land rights are destined to be affected, and in 

some cases extinguished.

The force of customary land principles rests, not in their recognition by 

the State, but in the fact that members of customary groups feel bound by them. 

However, increasing urbanisation as people move away from village life into towns 

for work, education, or family commitments, has led to a weakening of traditional 

customary authority. This trend towards an urbanised society lends urgency to the 

95 Phillip Tagini “The Effect of Land Policy on Foreign Direct Investments in the Solomon Islands” 
(2001) 5 JSPL <www.paclii.org>.

96 Jennifer Corrin “Wisdom & Worthy Customs: Customary Law in the South Pacific” (2002) 80 
Australian Law Reform Commission Reform Journal 31.

97 See, for example, Brian Z Tamanaha, Caroline Sage and Michael Woolcock (eds) Legal Pluralism 
and Development: Scholars and Practitioners in Dialogue (Cambridge University Press, Cambridge, 
2012).
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need to address the role and operation of customary land tenure in Solomon Islands. 

To date, the State’s attempts at legislating to accommodate an appropriate form of 

customary land tenure have been based on the Western paradigm of “ownership” 

and absolute rights. This is not only contrary to the constitutional declaration that 

“the natural resources of our country are vested in the people and the government 

of Solomon Islands” but also out of step with local community perceptions. 

Successive Solomon Islands’ governments have taken a top-down approach rather 

than working with village communities to try to find approaches that incorporate 

the social dimension. Communities that reside and depend on customary land and 

its resources for survival have been disempowered by the Land and Titles Act and 

this aspect of the asymmetry between the State and people continues to disrupt the 

quest for a shared vision of nationhood. Approaches to the urgently needed changes 

to legislation affecting customary land need to be developed in conjunction with 

those most directly involved: the communities living on customary land. This would 

also offer an opportunity to review the position of women in land tenure practices.98 

A national framework is desirable, but with due regard for different customary 

laws. Whilst a government might manage the process, allowing traditional leaders 

to take the primary role would be more likely to result in reforms that are accepted 

at community level. 

Reforms need to be developed in conjunction with those most directly involved,  

that is the communities living on customary land. Consultation with rural, village 

communities and changes in long-accepted tradition will take time and resources. 

Government and its’ officers are likely to find the demands of consultations with 

traditional communities cumbersome. Both sides may argue that this process “will 

take too long”. There may also be resistance to the idea of traditional experts on 

customary land having a major role. However, the temptation to settle for “quick 

fixes” designed by foreign consultants must be countered by the reform history set 

out above, from which it is evident that piecemeal reforms will not solve the problem. 

While the neighbouring Melanesian states of Vanuatu and Papua New Guinea, 

and the French-administered Melanesians of New Caledonia have struggled with 

the same issue, their endeavours have not led to a solution.99 Even so, there are 

advantages for Solomon Islands in examining the attempts of other Melanesian 

states. For instance, in Papua New Guinea, a practical arrangement for migrant 

98 Elise Huffer (ed) Land and Women: the Matrilineal Factor: the cases of the Republic of the Marshall 
Islands, Solomon Islands and Vanuatu (Pacific Islands Forum Secretariat, Suva, 2008).

99 In relation to Vanuatu, see Sue Farran and Jennifer Corrin “Developing Legislation to Formalise 
Customary Land Management: Deep Legal Pluralism or a Shallow Veneer?” (2016) 10 Law and 
Development Review 1.
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Melanesians to cultivate oil palm on customary land to which they have no 

traditional rights has been introduced.100

The proposed new Constitution, dramatically different from the current 

version, and more strongly aligned with customary interests, could be a vehicle 

for enshrining such an idea. Unfortunately, the 2014 draft of this document101 

continues the colonial theme of recognising only “primary” land rights. Ignoring 

“secondary” rights, despite these being fundamental to harmonious relations in 

local communities, is a minefield for potential investors. Solomon Islanders are very 

conscious that it was a perceived misuse of land rights that led to the 1998–2002 

years of civil strife.102 

Solomon Islands faces a challenge: to marry the past with the present while 

anticipating the future. Both past and present are steeped in customary land 

tenure. Who knows whether individualism, which might make a Western form of 

land titling, could be acceptable in the future? Meanwhile, what emerges from 40 

years spent wrestling with an inappropriate colonial model is that a fresh approach 

is required. For now, the way forward surely lies in moving away from the Western 

paradigm of land as property and developing a truly Melanesian base on which to 

develop a form of customary land tenure that makes available some of this land for 

economic development, while also fostering cohesive communities by preserving 

important social links with this land. 

A prominent Solomon Islander has remarked that there “is a need for reform of 

land laws so that the administration of customary land can become more relevant 

to the socio-economic and political context of Solomon Islands”.103 A report on trade 

integration in Solomon Islands points out that: 104

Recognising the need to access customary land for 

economic development does not need to mean that all land 

should be alienated, or that traditional ways of life need to 

change radically, but that areas of land should be set aside for 

100 G Koczberski, GN Curry and J Anjen “Changing land tenure and informed land markets in 
the Oil Palm Frontier Regions of Papua New Guinea: the challenge for land reform” (2012) 43 
Australian Geographer 181.

101  2nd Draft Constitution of Solomon Islands, 2014.
102  Jon Fraenkel The Manipulation of Custom, From Uprising to Intervention in the Solomon Islands 

(Pandanus Books, Canberra, 2004). See also Matthew Allen “Land, Identity and Conflict on 
Guadalcanal, Solomon Islands” (2012) 43 Australian Geographer 163. 

103 Joseph D Foukona “Legal Aspects of Customary Law in Solomon Islands” (2007) 7 JSPL 64 . See 
also the recent UN Report on peace building, which, although not specifically addressed to land, 
supports the direction for reform of customary land tenure recommended in this article: United 
Nations Development Programme and UN Women National Perceptions Survey on Peacebuilding 
for Solomon Islands: Summary Report (UNDP, 2018) at 42.

104 Daniel Gay (ed) Solomon Islands Diagnostic Trade Integration Study Report 2009 (Solomon Islands 
Department of Trade, Industry and Investment, 2009) at 73.
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modern economic development according to an appropriate, 

nationally-owned plan and process. 

Those committed to good governance and economic opportunities urgently 

await such legislation. As stated by the Trade Integration Report:105

… the sooner that Government, donors and members of 

civil society can put in place a long-term process of reform, 

the sooner satisfactory solutions will be reached. Crucial 

issues include how to ensure that land is put to productive use; 

how to ensure security of tenure, and how to ensure that the 

benefits of wealth are distributed fairly to those with a proven 

association with that customary land - and, importantly, how 

to link traditional governance with formal government in a 

way that does not substantially change traditional ways.

105 At 73.
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KOE TU‘I KO E PULE, THE KING IS 
SOVEREIGN: AN ANALYSIS OF THE 

2017 DISSOLUTION OF THE TONGAN 
PARLIAMENT

Wiliame Iupeli Gucake*†

Abstract
The Kingdom of Tonga is the only country in the Pacific never to have been 

colonised. Its constitutional development thus provides a unique model of customary 

Pacific governance in the modern world context. On 25 August 2017, the King of Tonga 

dissolved Parliament. The impetus was said to be due to issues with Prime Minister 

Akilisi Pohiva. Elections held three months later resulted in the re-election of Pohiva as 

Prime Minister. This article considers the constitutional relationship between the King 

and the Tongan people in two different spheres. Firstly, it will consider the dissolution 

of Parliament through a customary lens, using the Kavei Koula ‘e Fa, the four golden 

pillars of Tongan society, as a framework. It will specifically look at faka‘apa‘apa (respect) 

and its application between King and people, considering its utility as a mechanism for 

accountability. Secondly, this article considers the decision with respect to the main 

accountability mechanism within the common law, that is, judicial review. This article 

will evaluate the legal strength of a judicial review proceeding brought against the decision 

of the King, exploring the growing indigenous and overseas case law and jurisprudence 

on the constraining of prerogative powers of a Sovereign. This article overall considers 

the constitutional relationship between the King and his people, in the intersection of 

customary law and Western notions of power.

In the time beyond memory, the god Tangaloa 

‘Eitumatupu‘a climbed down from the sky on a great casuarina 

tree, (he) saw a woman, searching for shellfish in the sea. Time 

* LLB, BCom, Barrister and Solicitor of the High Court of New Zealand. Wiliame is of Fijian and 
Samoan descent. He would like to acknowledge his parents, family and friends for their support 
and reaffirmation.  He also thanks Professor Tony Angelo QC, for his feedback and support, and 
acknowledges the late Professor Guy C Powles and the late Associate Professor Teresia Teaiwa, 
for their academic inspiration for this paper. He also acknowledges that these are his views 
alone as an outsider to Tongan culture and apologises for any errors in his understanding. 
Vina‘a va‘alevu and Malo au‘pito.

† The author acknowledges the passing of Prime Minister Pohiva in 2019. Toka ā ‘i he nonga ‘a e 
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went by and the God kept visiting the human woman named 

Va‘epopua. After some time, Va‘epopua became pregnant but 

Tangaloa ‘Eitumatupu‘a had to return to his home in the sky. 

Not long after that she gave birth to a boy named ‘Aho‘eitu.1

The genealogy of the ruling family of Tonga, and its connection to divinity, is 

key for outsiders to begin to understand the importance and role of the Tongan 

royal family.2 Tonga, like many other cultures, has a traditional association of the 

divine with their leaders. While the old traditional religions are no longer largely 

practised, this cognitive link would have influenced many of the customs and 

practices permeating the royal family and the interactions between the royal family 

and the people of Tonga. This is best illustrated by the constitutional provisions 

holding the person of the King as being tapu or sacred.3 The sacredness of ruler’s 

personhood is a customary principle, which holds that as leader of Tonga, the King’s 

mana is supreme and thus his personhood is tapu. 

On 24 August 2017, the ngātu of Tonga’s constitutional history added a new print 

to its folds; the dissolution of the Legislative Assembly (“Parliament”) by King Tupou 

VI. This resulted from growing tensions between the Pohiva government and the 

traditional noble powerbase. The caretaker government still left Prime Minister 

Pohiva (“Pohiva”) in power, and, ultimately, Pohiva emerged victorious from the 

ensuing re-election held on 16 November 2017. The decision had worldwide media 

attention, with many commentators concerned for democracy in Tonga.4 This, 

however, does not fully comprehend the constitutional relationships at play in 

Tonga and applies a Western view of politics to the situation, not necessarily one 

that is anga-fakatonga – the Tongan way. 

This article considers the exercise of the King’s prerogative to dissolve 

Parliament. Firstly, it considers the decision of the King by employing the customary 

lens of Kavei Koula ‘e Fa, with particular reference to faka‘apa‘apa. This is an attempt 

to understand the decision from a Tongan point of view. The article then analyses 

the legal basis of the decision, with specific consideration of whether the decision is 

justiciable and able to be heard before a court.

1 Adrienne L Kaeppler “Rank in Tonga” (1971) 10(2) Ethnology 174 at 180.
2 For discussion of the social organisation in Tonga of Nobles and Commoners in Tim René 

Salomon “A Balancing Act: Modern Equality vs Traditional Nobility In Tonga” (2009) 40 VUWLR 
369.

3 Constitution of Tonga 1875 (Cap 2), cl 41. 
4 Barbara Dreaver “Fears of violence in Tonga after King Tupou VI dismisses PM Akilisi Pohiva 

and dissolves Parliament” ONE News Now <www.tvnz.co.nz>.
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I. Context

A.  Tonga – Si‘i pe kae hām – We are a Small Island, 
We are Still Great

Tonga remains the only Pacific nation not to have been fully colonised, having 

only been a British Protectorate from 1900–1970. Tonga is somewhat of a Wakanda 

in the Pacific,5 with a constitutional model that not only incorporates Western 

principles of governance but also contains a power system based on “nga fakatonga”.6

Tonga is the only Pacific nation not to have any explicit constitutional recognition 

of custom. However, as noted above, custom is interwoven throughout the Tongan 

Constitution.7 This is illustrated by provisions that uphold customary principles 

such as the sovereignty of the King and the sacredness of their person.8 The 

Constitution also codifies the customary hierarchical class structures, attempting 

to create clear divisions between royals, nobles and commoners.9 The drafters of 

the Constitution have sought to both incorporate custom and preserve the Tongan 

way of life, while attempting to include the benefits of Western culture, creating a 

system that is uniquely Tongan.10

Tonga’s system of government is similar to many Western legal systems, with 

three branches of government overseen by the Monarch. In terms of the court 

structure, at the base are the Magistrates Courts, which hear civil actions that 

concern less than TOP $1,000 and criminal matters that have a punishment that 

do not exceed a fine of TOP $1,000 or a period of three years’ imprisonment. The 

Supreme Court hears civil and criminal appeals from the Magistrates Court. 

Appeals from the Supreme Court are heard by the Court of Appeal. There is also the 

Land Court, which hears all questions of title affecting land or any interest in land. 

Appeals from the Land Court in relation to hereditary estates and titles are heard 

by the Privy Council, which consists of the King’s legal advisors, the Law Lords. 

The superior courts are largely staffed by expatriate judges, with the first judge of 

5 Wakanda is a small fictional nation in North East Africa, within the Marvel comic series. 
For centuries they have remained in isolation, free from colonisation but developed into a 
technologically advanced nation, while retaining their customs and indigenous culture.

6 See Mele Tupou “Constitutional and political reform in the kingdom of tonga: New wine in old 
bottles?” (2016) JSPL 19 for further discussion of Tonga’s constitutional and political system.

7 Guy C Powles “Common law at bay? The scope and status of customary law regimes in the 
Pacific” (1997) 21 JSPL 61 at 66.

8 Constitution of Tonga 1875 (Cap 2), cl 41.
9 At cls 4, 44 and 63. 
10 Campbell McLachlan “State Recognition of Customary Law in the South Pacific” (PhD Thesis, 

University of London, 1988) at 170.
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Tongan descent in the Supreme Court in over 100 years being appointed in 2018.11 

Tonga has never had a Chief Justice of Tongan descent.

B.  Dissolution of Tongan Parliament

The dissolution of Parliament by the King in 2017 was a sudden and unexpected 

event. The instrument of dissolution is detailed in the Gazette, declaring:12 

WE, TUPOU VI, BY THE GRACE OF GOD, OF TONGA, KING: 

HAVING CONSIDERED Advice from the Lord Speaker of the 

Legislative Assembly and 

HAVING REGARD to Clauses 38 and 77(2) of The Act of 

Constitution of Tonga (Cap.2) 

DO lawfully dissolve the Legislative Assembly with effect 

from Thursday 24 August 2017 at 1700 hours and 

DO Command that new Representatives of the Nobles 

and People be elected to enter the Legislative Assembly at 

Elections to be held no later than 16 November 2017. 

DONE by Us at Nuku‘alofa this Twenty Fourth day of August in 

the Year of Our Lord Two Thousand and Seventeen and in this 

the Sixth Year of Our Reign. 

Tupou VI

The Gazette notes that the exercise of the King’s prerogative powers is based 

upon consideration of advice from the Speaker of the House, Lord Tu‘ivakano.13 In a 

radio interview on 28 August 2017, Tu‘ivakano stated that his advice to his Majesty 

was based on eight grievances:14

1. The submission of a Bill that would seek to amend the 

Constitution, so as to revoke the King’s right of assent 

to legislation approved by the Legislative Assembly 

before it could become law. 

11 Radio NZ “Local lawyer finally appointed to Tonga’s Supreme Court bench” (29 June 2018) Radio 
New Zealand <www.radionz.co.nz>.

12 “Instrument of Dissolution” (25th August 2017) 4 Tongan Government Gazette Supplement 
Extraordinary 2017.

13 Radio NZ “Tonga speaker claims govt’s thirst for power drove him to King” (29 August 2017) 
Radio New Zealand <http://www.radionz.co.nz>.

14 Steven Ratuva “Tonga” (2018) 30(1) The Contemporary Pacific 204 at 210.
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2. The intended use of that Bill to align with Cabinet’s 

earlier plans to bypass the King’s prerogative to sign 

treaties and conventions as per the Constitution. 

This was seen in the attempt by Cabinet to ratify 

the Convention on the Elimination of All Forms of 

Discrimination Against Women without prior royal 

approval. 

3. Cabinet entering into the PACER-Plus Agreement 

without prior royal approval. 

4. The submission of another Bill seeking to amend the 

Constitution to remove the Privy Council’s right to 

appoint crucial positions like the Police Commissioner 

and the Attorney-General. 

5. The intervention of Prime Minister Pohiva into 

Parliament’s investigation into the alleged abuse of 

office committed by a former Cabinet Minister. His 

intervention prevented the proper sanctioning of the 

former Minister by Parliament. This was accepted by 

Parliament on the understanding that Pohiva would 

punish the Minister instead. It later became apparent 

that he did not punish the member as promised.

6. Several petitions have been submitted to the Office of 

the Speaker that sought to impeach various Members 

of Parliament. These were considered by the Speaker 

as a waste of time and resources.  

7. The deliberate misleading of Parliament by Cabinet 

regarding the hosting of the 2019 Pacific Games. 

The Government, through the special legislation 

authorising the collection of foreign exchange levy 

tax to fund the Games, continued to collect such taxes 

even though the Games were cancelled. 

8. The approval by Cabinet of a five per cent salary 

increase for all Ministers in response to a recent 

increase in income tax, yet the tax increase applied to 

the whole country especially all the civil servants and 

people in private enterprises.
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The validity of these claims has not been tested. However, what they do indicate 

is the growing tensions between the Pohiva Government and its opponents. Earlier 

that year, on 2 February 2017, the Speaker received notice of a no-confidence motion 

signed by ten members, who were largely noble members of Parliament.15 The vote 

resulted in Pohiva remaining in power, with 14 votes for him and ten votes against 

him.16 The motion was a response to allegations of “poor governance, nepotism 

and favouritism”, with criticism of the appointment of Pohiva’s son as an advisor 

and concerns that the Prime Minister’s strong stance on West Papua threatened 

diplomatic relations with Indonesia.17 In addition, the withdrawal of Tonga as 

host of the South Pacific Games further aggravated tensions. This was considered 

an unpopular decision to the detriment of Tonga’s public image and increased 

resentment against Pohiva.18 

The events leading up to the dissolution in August reveal the tensions between 

nobles and commoners wanting democracy in Tonga.19 The next two sections of this 

article analyse the decision detailed above, firstly with the customary lens and then 

considering the legal grounds for review.

II. Custom – Motu Ka na‘e Navei
Motu ka na‘e navei – 

The navei is a supporting strap of a Tongan basket. If the 

original handle breaks off the navei will remain and save the 

basket’s contents from falling away.20

Consider Tongan society as a kato alu (basket), with anga fakatonga – the Tongan 

way – making up its woven strands, held together by the navei – faka‘apa‘apa. The 

disturbance of one part of the kato alu can harm the others, undoing the woven 

bonds. This section aims to consider the King’s decision to dissolve Parliament in 

relation to the custom of Tonga.

15 Ratuva, above n 14, at 204 and 205.
16 Radio NZ Pacific “Tonga’s Pohiva survives no confidence vote” Radio New Zealand <www.

radionz.co.nz>.
17 Parliament of Tonga – Lastest News “Parliament Receives Motion for a Vote of No Confidence” 

Parliament of Tonga <www.parliament.govt.to>.
18 Steven Ratuva, above n 14, at 210.
19 At 206.
20 Translations by Mereana Taungapeau “Ko e Kai ia ‘a e Tonga” (September 2014) National Library 

<www.natlib.govt.nz>.
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A.  Faa‘i Kavei Koula ‘e Fa – The Four Golden Pillars

Tongan society is said to be built on the Kavei Koula ‘e Fa – the four golden pillars. 

These are four values that make a Tongan a paragon of virtue. They are the “four 

values that underpin the relationship between the nobility and the people of the 

fonua (land)”.21 These were articulated by Queen Salote in her speech at the opening 

of the Tonga Cultural and Heritage Society in 1964 as consisting of:22

1. Faka‘apa‘apa: acknowledging and returning respect; 

2. Anga fakatokilalo/loto tō: humility, open to learning; 

3. Tauhi vaha‘a/vaā: keeping the relationship ongoing, 

alive and well; and 

4. Mamahi‘i me‘a: one’s loyalty and passion. 

The foundation for the four pillars is ‘Ofa (love, care and kindness). These are 

the core values a Tongan is expected to uphold in their daily life and particularly 

in traditional ceremonies.23 They are ideals to which all Tongans should aspire in 

order to live successfully with God, land and people.24 These values, as stated by 

Queen Salote, distinguish Tongans as a people and are reflected in: teuteu (dress), 

lea (speaking), tō‘onga (behaviour), ngāue (action) and tauhi vaha‘a (relationships).25 

This article focuses on the value of faka‘apa‘apa (acknowledgment and returning 

respect) and analyses the decision of dissolution with consideration of faka‘apa‘apa.

B.  Faka‘apa‘apa

Faka‘apa‘apa is reverence for others. It nurtures relationships; thus, it must be 

observed at all times.26 The absence of faka‘apa‘apa leads to chaos.27 Faka‘apa‘apa 

is central to ‘anga fakatonga. Faka‘apa‘apa is total and unquestioning obedience, 

21 T Tuinukuafe and others Fofola e fala kae talanoa e kāinga: A Tongan Conceptual Framework for 
the prevention of and intervention in family violence in New Zealand – Fāmili lelei (Pasefika Proud 
Tongan Framework, Ministry of Social Development, March 12) at 13.

22 At 13.
23 Hon Frederica Tuita “Princess Diaries VII: Faka‘apa‘apa  (Respect)” The Whatitdo.com – Urban 

Island Review <www.thewhatitdo.com>.
24 ‘Alaimaluloa Toetu‘u-Tamihere “Ki He Lelei Taha Talanoa: Mei He Kaliloa of Successful Tongan 

Graduates” (PhD Thesis, University of Auckand, 2015) at 41, citing Queen Sālote Tupou III, Ko e 
Faka‘apa‘apa. Tala-e-Fonua Tonga Book I (Palace Office Papers, Nuku‘alofa).

25 ‘Alaimaluloa Toetu‘u-Tamihere, above n 24, at 41.
26 At 41.
27 At 41.



88 [Vol 27, 2020]

respect for higher rank and is the essence of social order in Tonga.28 Taumoefolau 

explains that faka‘apa‘apa underpins the hierarchical structure within Tongan 

society, governing the interactions between different classes.29 He considers that 

faka‘apa‘apa is expressed through ways of behaving (wearing of ta‘ovala, or wearing 

of black during funerals). Taufe‘ulungaki and others also described faka‘apa‘apa as an 

unwritten social contract that is the foundation that Tongans live by, encompassing 

a shared understanding of a relational social contract between classes, people and 

communities.30 

Importantly, faka‘apa‘apa should not be limited to its Western understanding 

as “respect”, for the concept is broader than this.31 Tongan society is determined by 

relations of faka‘apa‘apa between those whom are ‘eiki (superior) and tu‘a (inferior), 

characterising the social relationships within families, communities and classes.32 

Member of the Tongan Royal family, Hon Frederica Tuita, explains faka‘apa‘apa, as 

the respect which the general public give their Sovereign and the respect the King 

and/or Queen gives their people.33 It applies to all Tongans regardless of a person’s 

rank or status – nationally or within the family.34

C.  The Decision

The decision by the King to exercise his powers to dissolve Parliament was 

done under his absolute right as Sovereign. However, a key question is whether his 

decision aligned with the value of faka‘apa‘apa. Consideration of this question is not 

intended to pass judgement on the King, as that in itself undermines the customary 

basis this article attempts to apply. However, it is intended to consider the decision 

to dissolve Parliament against Tongan values. If faka‘apa‘apa is foundational to all 

28 Guy Powles “Testing Tradition in Tonga: Approaches to Constitutional Change” (2007) 12 CLJP/
JDCP 111 at 121, citing Laki Niu “The Constitution and Traditional Political System in Tonga” in 
Yash Ghai (ed) Law, Government and Politics in the Pacific Islands States (University of the South 
Pacific, Institute of Pacific Studies, Suva, 1988) 304. 

29 M Taumoefolau “Respect, solidatrity and resillience in Pacific worldviews: A counselling 
perspective” in M Agee, T McIntosh, C Culbertson and C Makasiale Pacific Identies and well-
being: Cross-cultural perspectives (Routledge, New York, 2013) 115 at 120. See also Edmond 
Fehoko “Pukepuke Fonua : an exploratory study on the faikava as an identity marker for New 
Zealand-born Tongan males in Auckland, New Zealand” (Masters Thesis, Auckland University 
of Technology, 2014) at 12.

30 A Taufe‘ulungaki, S Johansson-fua, S Manu and T Takapautolo Sustainable livelihood and 
education in the Pacific Project – Tonga Pilot report (Institute of Education Report, University of 
South Pacific, 2007) cited in Edmond Fehoko, above 29, at 12.

31 The concept has also been considered in criminal sentencing decisions like R v Santos [2019] 
NZHC 2670 at [14], where the court considers how Faka’apa’apa operates at the family level.

32 Tracie Mafile‘o “Tongan Social Work Practice” in John Coates Michael Yellowbird and Mel Gray 
Indigenous Social Work around the World: Towards Culturally Relevant Education and Practice 
(Routledge, New York, 2016) 117 at 121.

33 Hon Frederica Tuita “Princess Diaries VII: Faka‘apa‘apa (Respect)” The Whatitdo.com – Urban 
Island Review <www.thewhatitdo.com>.

34 Tuita, above n 33.
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Tongan lives and applies in the relationships between classes, as considered by 

Queen Salote and Hon Frederica Tuita, then faka‘apa‘apa arguably applies also to 

decisions of the King. 

The King, in exercise of his prerogative powers, should have consideration of 

such fundamental principles. In support of the King’s decision, the basis upon 

which the decision was made stemmed from complaints about poor governance 

and corruption within the Pohiva Government. In consideration of those issues, the 

dissolving of Parliament, was arguably done out of recognition of faka‘apa‘apa by the 

King concerned for his people. His actions can thus be seen as a justifiable response 

to the lack of faka‘apa‘apa shown by the Pohiva government towards the people of 

Tonga. As King, it was his constitutional right to intervene where peace and justice 

are threatened. 

Alternatively, it is also arguable that the decision undermined faka‘apa‘apa. 

The dissolution of Parliament is usually considered as a last resort, only exercised 

where the circumstances desperately require it. The decision was based upon the 

Speaker’s complaints presented to the King. There was no opportunity given for 

Pohiva to explain his side of the story, which does not necessarily show faka‘apa‘apa 

for Pohiva. These canons of justice are important to ensure that faka‘apa‘apa is 

given to Pohiva and the Government, and that the decision overall complies with 

faka‘apa‘apa. 

Furthermore, Parliament is a direct expression of the will of the Tongan people; 

both commoner and noble. Pohiva’s Government was the product of the people’s 

collective democratic intention, thus the King’s decision to override it could be said 

to lack faka‘apa‘apa for his people. As Pohiva’s Government was re-elected a few 

months later, it reinforced the fact that the people’s will was for Pohiva to remain 

in power, and faka‘apa‘apa should have been accorded to that. This somewhat 

undermines the decision of the King on a customary basis, and threatens to dim 

the dignity of his title and mana. A dissolution of Parliament by the King is arguably 

equivalent to a total disregard of the people’s collective will, especially without 

proper exploration of other options that would better align with faka‘apa‘apa. 

For an exercise of royal powers to be harmonious with custom, it should 

consider whether the decision upholds faka‘apa‘apa. If faka‘apa‘apa is foundational 

and universal in its application, it is even more pertinent that faka‘apa‘apa is upheld 

in the social relationships between nobility and commoners. Many of the issues that 

led to the dissolution arose from the tensions between nobles and commoners.35 

When faka‘apa‘apa is lost, chaos arises, as seen from the public uproar after the 

dissolution of Parliament. But faka‘apa‘apa can also be rejuvenating and unifying, 

35 Steven Ratuva, above n 14, at 206.
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as the navei for the kato alu that is Tongan society. A greater showing of it between 

nobles and commoners, between King and Parliament and King and people, can only 

lead to a stronger Tonga. 

III. The Justiciability of Royal Prerogatives - 
Fangota kihe kato ‘ava

Fai‘aki e ‘ilo ‘ oua ‘ e fai‘akie fanongo – Do it by knowing, not 

by hearing36

This section considers the legal basis by which a review of the decision to 

dissolve Parliament may be brought before a court of law, ie the justiciability of the 

decision to dissolve Parliament. The question is really whether these exercises of 

prerogative power are able to be heard before a court of law. The proverb is used to 

caution against acting hastily without knowing a situation fully. Whether caution 

was heeded or not is considered in this section.

A.  Royal Prerogative

The dissolution of Parliament was an exercise of the King’s powers under cl 38 of 

the Constitution which states that: 37

The King may convoke the Legislative Assembly at any 

time and may dissolve it at his pleasure and command that 

new representatives of the nobles and people be elected to 

enter the Assembly. But it shall not be lawful for the Kingdom 

to remain without a meeting of the Assembly for a longer 

period than one year … 

This clause recognises the the prerogative powers of the Monarch. Dicey 

articulates these powers as “the discretionary power left at any moment in the 

hands of the Crown, whether such power be in fact exercised by the King himself or 

by his Ministers”.38 The Supreme Court of Tonga, as per Ward CJ, defined prerogative 

power as:39

36 Translations by Taungapeau, above n 20. 
37 Constitution of Tonga 1875 (Cap 2), cl 38.
38 A V Dicey Introduction to the Study of the Law of the Constitution, (10th ed, Macmillan & Co, 

London, 1959) at 424. 
39 Lali Media v Lavaka Ata [2003] TOSC 27, [2003] Tonga LR 114, at 8.
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… power which is possessed by the Crown but not its 

subjects. It was based on the supreme sovereignty of the 

Monarch and the concept that the King can do no wrong and 

derives from the common law.

The power to dissolve Parliament is well-recognised both in common law and 

by Tongan Courts. In Lali Media v Lavaka Ata, Ward CJ in the Supreme Court held 

that: 40 

… [t]he modern position of the prerogative is that it is 

limited by the common law and the Monarch can claim no 

prerogative that the law does not allow. When the prerogative 

is defined by statute, as occurs in our Constitution, it is 

thereafter subject to that law.

The Chief Justice held that prerogative powers fall into two groups:41 

… those which are clearly stated to be the prerogative 

of the King alone – personal prerogatives, and those which 

are executive acts of the Crown (with or without personal 

involvement of the King), exercised by the Privy Council, 

Cabinet or other government departments, – executive 

prerogatives. (emphasis added)

Ward CJ held that personal prerogatives are not justiciable (that is, a court 

cannot consider the manner in which personal prerogatives are exercised), but 

executive prerogatives are justiciable before a court to consider the extent of it and 

the manner in which it is used.42 

While there is persuasive case law from the Pacific and other common law 

jurisdictions,43 Lali is the leading indigenous precedent, in consideration of 

Tonga’s unique amalgam of custom and Constitution. Firstly, Lali is authority for 

the point that the Monarch’s powers are not absolute and can be reviewable in 

certain circumstances. As the Court explains, when the Monarch became subject 

to the Constitution, this was an acknowledgement that the prerogatives used in 

government would be justiciable.44 This is consistent with common law doctrine.45 

40 Lali Media v Lavaka Ata, above n 39, at 9.
41 At 9.
42 At 9.
43 See Qarase v Bainimarama [2009] FJCA 9, ABU0077.2008S, 9 April 2009.
44 Guy Powles Political and Constitutional Reform Opens the Door: The Kingdom of Tonga’s Path to 

Democracy (2nd ed, University of South Pacific Press, Suva, 2013) at 66.
45 Council of Civil Service Unions v Minister for Civil Service [1984] 3 All ER 935 (HL).
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Secondly, for the decision made by the King to dissolve Parliament to be subject 

to judicial review, it would need to be considered as an executive prerogative power 

and not a personal prerogative. Decisions subsequent to Lali have upheld the 

notion that the Monarch’s prerogative powers are limited to those provided by the 

Constitution and statute, and cannot be inferred.46 Additionally, in Aleamotu‘a, the 

Land Court held that:47 

… the Court retains the right and duty to analyse the 

actions taken and, when it is of the view that the parameters 

within which the royal prerogative must be exercised have 

been exceeded it may, in its discretion, declare that to be the 

case.

However, the courts have not had the opportunity to consider in depth the scope 

of when a decision is a personal prerogative and when a decision is an executive 

prerogative, and so there remains no conclusive standpoint from the Tongan courts.  

The next section will go on to consider whether the dissolution falls within the 

parameters of a ‘personal prerogative’ under Ward CJ’s distinction of the types of 

prerogative powers.48

B.  Dissolution – A Personal Prerogative?

Prima facie, as per the wording of the constitutional provision, the Monarch’s 

power to dissolve Parliament is a personal prerogative and therefore is not likely to 

be subject to review by the courts. In an “uncustomary” press release, the Acting 

Attorney-General (“Attorney-General”) contended that any legal action undertaken 

in response to the August 2017 dissolution of Parliament would be dismissed in 

summary judgment by the Court.49 He stated that, as the decision was an exercise of 

a personal royal prerogative with no prescribed “parameters”, it therefore could not 

be subject to review.50 In support of this, he cited cls 38 and 77(2) of the Constitution, 

which allow for the dissolution of Parliament by the Monarch, containing the phrase 

“at his pleasure”. This, he argued, indicated that the King was exercising his personal 

prerogative.51

46 Veikune v Kingdom of Tonga [2007] TOLC LA 9/2007, [2007] 14 Tonga LR  60 at [12].
47 Aleamotu‘a v Fielakepa [2015] TOLC 13, LA 15/2015, 4 December 2015 at [26].
48 Lali, above n 39, at 9.
49 Acting Attorney-General “Dissolution of Parliament is His Majesty’s Unfettered Personal Royal 

Prerogative 31st August 2017” (press release, 31 August 2017) (“Attorney-General’s press release”).
50 Attorney-General’s press release, above n 49.
51 Constitution of Tonga 1875 (Cap 2), cls 38 and 77(2); Attorney-General’s press release, above n 49.
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Support for the Attorney-General’s position can be found in common law. In 

Council of Civil Service Unions v Minister for the Civil Service, the leading English 

precedent on prerogative power, Roskill LJ held that prerogative powers, like the 

dissolution of Parliament and the appointment of Ministers as well as others, are not 

susceptible to judicial review because their “nature and subject matter is such as not 

to be amenable to judicial process”.52 This is authority for the position that powers 

of the Monarch to dissolve Parliament are personal and political, and therefore not 

justiciable. 

A similar line of authority is found in the Tongan Supreme Court decision, Flyniu 

v Ata.53 In that decision, Webster CJ held that in relation to prerogative powers, their 

justiciability is dependent on: 54

… the nature and subject matter of the decision which 

is being challenged, and that certain matters of high policy 

involving political judgement – as distinct from administrative 

decisions – are inherently unsuitable for review by the courts 

because practically, the courts are not competent to do so as 

they would be in a judicial no man’s land with no judicial or 

manageable standards by which to judge the issues. 

The 24 August 2017 decision to dissolve Parliament was made on the advice 

of the Speaker and was reportedly based on political issues. This would indicate 

the decision itself was an exercise of political judgement, where the King made a 

decision based on his concern for his people. Thus, can a court really question a 

decision made on these grounds?

Further support comes from Professor Guy C Powles’ categorisation of the 

Monarch’s powers. Powles lists the power to dissolve Parliament within “Category 

1, where the Monarch is exercising his discretion without necessarily receiving 

advice”.55 He considered that “these are areas where the Monarch retains full 

executive authority and may act with or without advice, as they wish”.56 In contrast, 

Category 2 powers are those  where the Monarch’s executive authority is not 

absolute but guided by the Executive who provide advice,57 and Category 3 powers are 

decisions that are already made to which the Monarch lends their authority to give 

validation.58 This categorisation indicates that the power to dissolve Parliament lies 

52 Council of Civil Service Unions v Minister for the Civil Service [1984] 3 All ER 935 (HL) at 956.
53 Flyniu v Ata [2004] TOSC 49; [2006] Tonga LR 10.
54 At 11–12.
55 Powles, above n 44, at 67.
56 At 67.
57 At 68.
58 At 69.
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more squarely within “personal” prerogative powers than “executive” prerogative 

powers.

C.  Dissolution – An Executive Prerogative?

Alternatively, there is some strength in the argument that, in these circumstances, 

the dissolution of Parliament was not done as an exercise of personal prerogative 

powers but as an executive prerogative. The dissolution was based upon advice of 

the Speaker of the Assembly, and then upon advice of the Privy Council. Therefore, 

it could be argued that the decision was done as an executive act of the Crown, as per 

the definition outlined by Ward CJ in Lali.

The role of the Speaker traditionally in Westminster systems is as “the 

embodiment of the House”.59 The Speaker is responsible for speaking on behalf of 

Parliament as a national institution.60 Therefore, if the Speaker is representative 

of Parliament, does this mean that the recommendations for dissolution are 

equivalent to the Parliament making these recommendations? Also, would this form 

an additional category of powers from Ward CJ’s categories in Lali, empowering 

Parliament to exercise powers beyond its traditional role of law-making?61 Another 

question raised is whether this is simply an extension of Parliament’s role, or is 

it something already inherent, as part of having an effective Parliament? This 

issue however, would still not be an exercise by the Monarch of their full executive 

authority and becomes a Category 2 power, as per Powles. 

There are several issues with this proposition. Prerogative powers are powers of 

the Crown and the Executive, not Parliament. Thus, where Parliament recommends 

dissolution, this might be viewed as an expression of the democratic will of the 

people of Tonga. Alternatively, this may also be viewed as an undermining of the 

separation of powers, as Parliament would be encroaching into the traditional 

powers of the Executive. For Parliament to exercise prerogative powers of the 

executive would undermine its foundational democratic principles and allow it to go 

beyond its constitutional purpose of making law. 

The appointment of the Speaker by the Monarch is itself an exercise of prerogative 

power, though this falls into Powles’ third category, where the Monarch is exercising 

their authority to validate decisions made with those with lesser authority (here 

Parliament).62 The Monarch lends the dignity of their title, the highest in the land, to 

validate the noble recommended by Parliament to be Speaker.63 

59 Pita Roycroft “The Ayes Have It: The Development of the Roles of the Speaker of the House, 
1854–2015” (2017) 15 NZJPIL 353 at 355.

60  At 356.
61  Lali, above n 39, at 9.
62 Guy Powles, above n 44, at 69; Constitution of Tonga 1875, cl 61.
63 Guy Powles, above n 44, at 69.
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The dissolution of Parliament has traditionally been made on the advice of the 

Prime Minister. To have the Speaker giving such advice is a constitutional twist. 

While exercise of such powers may be on the advice of the Executive, powers 

to dissolve still lie at the pleasure of the Monarch, who exercises full executive 

authority. However, the current scenario shows the fine line between personal and 

executive prerogative powers.  

While cases such as Council of Civil Service Unions uphold traditional notions of 

prerogative powers, there have been significant inroads made into the justiciability 

of prerogative powers. This was illustrated in the decision of R (Miller) v Secretary 

of State for Exiting the European Union, where the United Kingdom Supreme Court 

ruled that the Government could not initiate withdrawal from the European 

Union by formal notification to the Council of the European Union as prescribed 

by art 50 of the Treaty on European Union without an Act of the United Kingdom 

Parliament permitting the Government to do so.64 The decision is authority for the 

justiciability of powers that lie within Category 1 of Powles’s trichotomy, powers of 

the King concerning international affairs, that are traditionally considered personal 

prerogatives.65 The restriction of powers largely and solely vested in the executive, 

strengthens arguments that if such decisions have been held to be reviewable, then 

so can decisions to dissolve Parliament.

D.  Conclusion

There are valid arguments that lie either way as to whether the dissolution 

power was the exercise of a personal prerogative or an executive prerogative. While 

prima facie, one would understand these powers as a personal prerogatives, the 

unique circumstances that led to the dissolution, combined with the developing 

jurisprudence allowing for review of decisions that would usually be considered 

the personal domain of the Monarch, are a strong basis on which to argue that the 

King’s dissolution of Parliament is theoretically amenable to review. It is unclear 

here how much has been done by knowing, and how much has been done by hearing, 

that is, the legal grounds by which the dissolution was made on are not infallible.

IV. Faka‘apa‘apa as a Ground of Review
In bridging the two sections of this article, the idea was advanced that, if the 

dissolution were litigated, this could provide the opportunity for an imaginative 

64 R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2016] EWHC 2768 
(Admin), [2016] NIQB 19.

65 Guy Powles, above n 44, at 67; Constitution of Tonga 1875, cl 39.
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bench to consider a novel ground of review: custom. This would examine whether 

an executive decision was consistent with customary principles like faka‘apa‘apa. 

Such mechanisms are already alive in Pacific nations like Vanuatu and the Solomon 

Islands, which give explicit constitutional recognition of customary law. 

By considering a decision’s consistency with custom, a court may be able 

to strengthen the relationship between state decisions and the Tongan people, 

particularly their culture and customs. This would produce a legal system more 

consistent with ‘anga fakatonga and result in a system which does not simply impose 

Western ideas of law and power onto Tonga.

For a court to undertake judicial review on the basis of custom, more indigenous 

academic commentary on Tongan customs and culture is needed. Also having 

more indigenous judges would support a court to have a better grounding in ‘anga 

fakatonga and Tongan customary principles. However, sadly, like many Pacific 

nations, Tonga’s judiciary is largely made up of foreign judges,66 who do not always 

have the indigenous perspective required to be able to properly apply customary 

principles.67 

This paper does not fully deliberate the possibility of such a ground being used. 

That is left for future indigenous Pacific legal scholars. 

V. Conclusion
This article has considered the constitutional relationship between the King and 

the people in two different spheres. Firstly, it evaluated the dissolution of Parliament 

through a customary lens, using the Kavei Koula ‘e Fa, the four golden pillars of 

Tongan society, as a framework. This was focused specifically on faka‘apa‘apa 

(respect) and its application between King and people, considering its utility as a 

mechanism for accountability. Secondly, the article examined the decision with 

respect to the main accountability mechanism within the common law, that is, 

judicial review. This article then evaluated the legal strength of a judicial review 

proceeding brought against the decision of the King, and explored the growing 

indigenous and overseas jurisprudence on the constraining of prerogative powers 

of a Sovereign. This article overall considers the constitutional relationship between 

the King and his people, in the intersection of customary law and Western notions 

of power.

66 At the writing of this paper, no judges of Tongan descent had ever been appointed to the Supreme 
Court of Tonga.  The author recognises that since then there has been the appointment of Justice 
Laki Niu and Justice ‘Elisapeti Lavakei’aho Makoni Langi.

67 For further discussion of this see Natalie Baird “Judges as Cultural Outsiders: Exploring the 
Expatriate Model of Judging in the Pacific” (2013) 19 Canta LR 80.  
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This article provides a wedge which might in future be used to open the door to 

judicial review on the grounds of custom. A court would need to find any potential 

issue to fit within one of the criteria of judicial review and be satisfied it would 

have standing to review the extent of and manner of the exercise of the Monarch’s 

prerogative power. This article has suggested that the Attorney-General’s basis for 

deciding that the King’s decision was not justiciable was not fully tenable. 

The circumstances of the August 2017 dissolution suggest a difficult blurring 

of the lines between personal and executive prerogative. It would be useful in the 

future for a court to decide where the balance best lies. If found to be an executive 

prerogative power, then a court may find a similar dissolution to be a breach 

of natural justice, as Pohiva did not have the ability to respond to the Speaker’s 

allegations. Other grounds may also be relevant, but this article does not fully 

consider the applicable grounds. 

There are also cultural factors of respecting the mana of the King (a showing of 

faka‘apa‘apa), that would likely inhibit successful litigation. These reasons possibly 

underlie the fact that a claim was not brought by Pohiva or another interested party 

arising from the events of August 2017 in Tonga. However, what the dissolution did 

show was the effectiveness of the Tongan Constitution in holding power to account, 

as the dissolution still left Pohiva in charge as head of the caretaker government, and 

elections held a few months later showed that Pohiva in fact remained the people’s 

choice for Prime Minister. 

Faka‘apa‘apa forms the basis of the relationships between people in Tongan 

society. It is the silken threads that form the web of how different classes co-exist. 

The decision to dissolve Parliament can be seen as both a showing of faka‘apa‘apa and 

a lack of faka‘apa‘apa. However, what is required for greater constitutional harmony 

in the future is greater faka‘apa‘apa being shown within Tonga’s constitutional 

relationships. 

When ‘Aho‘eitu was old enough he went to the sky to visit 

his father, and returned with several celestial inhabitants 

who became his mātāpule. ‘Aho‘eitu, half-man and half-god, 

lived over a thousand years ago (about A.D. 950), and from him 

have the present king descends from a collateral line. The 

succeeding Tu‘i Tonga who descended from ‘Aho‘eitu were 

born of the daughters of the highest chiefs in the land. Several 

Tu‘i Tonga were assassinated, and in about the fifteenth 

century the incumbent Tu‘i Tonga appointed a subsidary 

ruler, the Tu‘i Ha’a Takalaua. The first Tu‘i Ha’a Takalaua was 

a younger brother of the twenty-fourth Tu‘i Tonga. The Tu‘i 



98 [Vol 27, 2020]

Ha’a Takalaua was given only Temporal power, while the Tu‘i 

Tonga retained for himself high rank and spiritual status.68

68 Adrienne L Kaeppler “Rank in Tonga” (1971) 10(2) Ethnology 174 at 180.
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“WE ARE VOYAGERS!” BUILDING A PACIFIC 
CRITICAL LEGAL THEORY FOR A NEW 

VOYAGE TO FREEDOM

Fuimaono Dylan Asafo*

Abstract
The many complex inequities that Pacific peoples around the world face today call 

for a new voyage to new places of freedom from subordination by the law. In response to 

this call, I propose for Pacific peoples to start building a critical theory of our own – a 

Pacific Critical Legal Theory (PacCrit for short) – to then help us design and build the 

vaka (canoes) that we will need for this new voyage. This article takes the first step to 

drafting a blueprint for PacCrit that draws on existing Pacific methodologies, scholarship 

and praxis and critical race theories from other peoples of colour. My first draft blueprint 

proposes for PacCrit to be an intellectual and political voyaging movement for Pacific 

peoples, by Pacific peoples, that aims to eliminate the ways in which the law subordinates 

us through producing critical scholarship and praxis which privilege the diverse voices 

and aspirations of Pacific peoples. 

I. Introduction 
Tatou o tagata folau!

E vala’auina, e le atua

o le sami tele e o mai 

Ia ava’e le lu’itau e lelei 

Tapenapena1 

My mum had a dream of becoming a lawyer. Even after raising three kids and 

working as a nurse for 20 years, she was determined to go to law school in her forties 

to make her dream a reality. She still yearned to know the law, to use it to help 

our family, our community and other people in need. But, due to reasons beyond 

her control, her dream was not meant to be. She is like many Pacific migrants who  

 

1 Opetaia Tavita Foa’i and Lin-Manuel Miranda “We Know the Way” in Moana: Original Motion 
Picture Soundtrack (Walt Disney Records, Burbank, 2016).

We are voyagers! 

Summoned by, the mighty gods

of this mighty ocean to come

We take up the good challenge

Get ready
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not only dream of their children becoming doctors, engineers and lawyers, but 

also dare to dream of becoming doctors, engineers and lawyers themselves. These 

dreams have been realised by few, but for many Pacific migrants, the dream lies 

dormant in their children and children’s children. 

What I have learned from the sacrifices of my mother and other Pacific migrants 

is that the barriers to legal education for Pacific peoples have not only made the law 

a tool that many Pacific peoples are unable to use, but a tool that is too often used 

against us. 

After being schooled in the ways of the law within the privileged walls of law 

school to realise my mum’s dream, I am now determined to realise my own dream 

that I thankfully share with many other Pacific peoples – which is to ensure that 

the law can no longer be used as a tool to oppress and subordinate Pacific peoples.

However, a great obstacle to realising this dream is the reality that the opportunity 

to formally study and understand the law is only available to a privileged few Pacific 

people. Therefore, the question is: how can Pacific peoples end our oppression and 

subordination by the law – a feat that often seems impossible and too far beyond 

our reach? 

While generations of oppression by the law present clear challenges to our 

advancement of Pacific peoples, the truth is we are voyagers! Our ancestors were 

voyagers who used their ingenuity and skill to build the vaka (canoes),2 in order to 

navigate the vast Pacific ocean for thousands of years, using indigenous navigational 

techniques developed over several millennia.3 As the enduring message of Pacific 

post-colonial scholar Epeli Hau’ofa reminds us, our ancestors did not conceive 

the scope of their lives as being limited to small island masses but their universe 

included the vast ocean that surrounded them – “smallness is a state of mind”.4

The reality that Pacific peoples living both inside and outside of the Pacific 

Islands face significant marginalisation and subordination by the law calls us to 

embark on a “new voyage” of our own to new places of freedom from subordination 

by the law. Around the world, other marginalised ethnic groups have built their 

own critical legal theories to investigate and eliminate the ways in which the 

law subordinates their respective groups through critical scholarship and praxis. 

However, there is currently no formal critical legal theory or critical race theory 

2 Damon Salesa “Epilogue: Tangata, Moana and Whenua” in Sean Mallon, Kolokesa Mahina-Tuai 
and Damon Salesa (eds) Tangata o Le Moana: New Zealand and the People of the Pacific (Te Papa 
Press, Wellington, 2012) at 338. As Salesa notes: “The ancient vaka that allowed people to travserse 
the moana were always culture-carrying vessels, as are their modern day descendants.”

3 Peter Adds “Explorers and pioneers: The first Pacific people in New Zealand” in Sean Mallon, 
Kolokesa Mahina-Tuai and Damon Salesa (eds) Tangata o Le Moana: New Zealand and the People 
of the Pacific (Te Papa Press, Wellington, 2012), at 17.

4 Epeli Hau'ofa “Our sea of islands” in Eric Waddell, Vijay Naidu and Epeli Hau'ofa (eds) A New 
Oceania: Rediscovering Our Sea of Islands (University of the South Pacific, Suva, 1993) at 7. 
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made by Pacific peoples, for Pacific peoples, to help navigate the many ways in 

which the law subordinates us in our everyday lives. Therefore, in this article, I 

aim to provide a first draft of a Pacific Critical Legal Theory (PacCrit for short) to 

help us draw the blueprints for the vaka we need for our new voyage.

This article proceeds as follows. Part II takes the first step towards this new 

voyage by drawing on existing Pacific methodologies, critical scholarship and 

praxis and critical legal theories from other marginalised groups to begin drafting 

a blueprint for PacCrit. This blueprint proposes for PacCrit to be underpinned by 

three core objectives. Objective one, as part III of this paper outlines, is to develop 

interdisciplinary and multi-dimensional understandings of how the law perpetuates 

the subordination of Pacific peoples. Part IV will then outline objective two, which 

is to build communities and institutions focused on using scholarship, policy and 

politics in PacCrit scholarship and praxis. The fifth part of this article then outlines 

objective three of PacCrit, which is to propose new laws, reforms and alternatives 

to law that aim to eliminate the subordination of Pacific peoples by achieving 

Pacific conceptualisations of health and wellbeing. Finally, part VI proposes future 

directions for PacCrit voyagers to take in seeking to develop this blueprint further.  

For this first draft of the blueprint, I adopt the broad definition of “Pacific peoples” 

provided by Statistics New Zealand for its censuses. This definition encompasses 

people who identify as Samoan, Cook Islands Māori, Rarotongan, Tongan, Niuean, 

Tokelauan, Fijian, Australian Aboriginal, Hawaiian, Kiribati, Nauruan, Papua New 

Guinean, Pitcairn Islander, Rotuman, Tahitian, Solomon Islander, Tuvaluan and Ni 

Vanuatu.5 I adopt this definition as I feel it is broad and encompassing of a range of 

Pacific ethnicities from Polynesia, Melanesia and Micronesia. 

However, this definition of “Pacific peoples” (along with every term, idea, 

assumption, proposition, position and argument in this article) is encouraged to 

be the subject of further discussion, debate and critique by other individuals and 

collectives committed to being a part of the new PacCrit voyage, whom I will refer 

to as “PacCrit voyagers”. 

5 “2013 Census ethnic group profiles” StatsNZ <www.archive.stats.govt.nz>. 
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II. PacCrit: Drafting the Blueprint

A.  Rationale: Why We Need A Theory of Our Own

Currently, there is no formal existing critical legal theory or critical race theory 

specifically designed to help Pacific peoples navigate the ways in which the law 

subordinates us in our everyday lives. Therefore, I propose that we as Pacific peoples 

need to build a critical theory of our own, to then help us design and build the canoes 

that we will need for this new voyage to places of freedom from subordination by the 

law. 

This type of endeavour is not new or unheard of in legal academia. Rather, there 

is a rich history of scholars from marginalised groups forming their own theories in 

response to the inadequacies of existing jurisprudence in addressing the issues that 

their particular marginalised group or groups face.6 

When Critical Legal Studies (CLS) emerged in the late 1970s, it focused on 

critiquing the law as oppression used by the wealthy class to legitimise their 

socioeconomic exploitation to the detriment of the lower classes.7 In recognising 

that CLS movements did not allow for a specific focus on the oppression of women 

and people of colour, white women and African American scholars developed 

feminist legal theory8 and Critical Race Theory (CRT) respectively.9 In response 

to both the white woman-led feminist movements and male-led CRT movements 

excluding interests of women of colour, women of colour (mostly African American 

woman scholars) developed critical race feminism,10 and intersectionality theory,11 

respectively, towards the late 1980s and early 1990s. Naturally, other marginalised 

groups also formed their critical jurisprudence during this time, including but not 

limited to: Asian American legal studies,12 gay and lesbian legal scholarship,13 Latina/o 

6 See Francisco Valdes “Legal Reform and Social Justice – An Introduction to LatCrit Theory, 
Praxis and Community” (2005) 14 GLR 148 at 151. 

7 See Alan Hunt “The Theory of Critical Legal Studies” (1986) 6 OJLS 1 at 1.
8 See Ann Scales “Toward a feminist jurisprudence” (1978) 56 Ind LJ 375 at 375. 
9 See Richard Delgado and Jean Stefancic “Critical race theory: An annotated bibliography” (1993) 

79 Va L Rev 461 at 461. 
10 See Amii Larkin Barnard “The Application of Critical Race Feminism to the Anti-Lynching 

Movement: Black Women’s Fight Against Race and Gender Ideology, 1892–1920” (1993) 3 UCLA 
Women’s LJ 1 at 2. 

11 See Adrien Katherine Wing Critical Race Feminism: A Reader (New York University Press, New 
York, 1997) at 2. 

12 See Robert S Chang “Toward an Asian American Legal Scholarship: Critical Race Theory, Post-
Structuralism, and Narrative Space” (1994) 1 I Asian LJ 5. 

13 See Francisco Valdes “Theorizing ‘OutCrit’ Theories: Coalitional Method and Comparative 
Jurisprudential Experience-RaceCrits, QueerCrits and LatCrits” (1999) 53 U Miami L Rev 1265 at 
1295–1296. 



“We are Voyagers!” Building a Pacific Critical Legal Theory for a New Voyage to Freedom 
 
 

103

Critical Legal Studies (LatCrit)14 and Third World Approaches to International Law 

(TWAIL).15 

It could be argued that TWAIL is an appropriate theory for Pacific peoples to 

critique the law. This is due to the fact that several Pacific Islands, including Kiribati, 

Samoa, Solomon Islands and Vanuatu, have been considered to be Third World 

nations,16 and all Pacific Island nations are widely considered to be small island 

developing states (SIDS).17 Furthermore, the impacts of international law on Pacific 

peoples are of great concern, which is evident by how a TWAIL lens has already 

been applied by  Pacific scholar Ema Hao‘uli to critique New Zealand’s Recognised 

Seasonal Employer (RSE) Scheme for Pacific migrants.18 

However, I argue that TWAIL is inadequate as an effective critical movement 

for Pacific legal issues for two main reasons. Firstly, PacCrit should not be limited 

to being concerned with international law only, where countries with significant 

Pacific populations like New Zealand have significant inequalities between Pacific 

peoples and non-Pacific peoples.19 Secondly, I argue that Pacific scholars cannot 

simply adopt critical legal theories and movements that were not made by Pacific 

people in order to understand the unique legal, political and social issues that Pacific 

peoples face. This is in order to honour the common mantra amongst many Pacific 

peoples – “for Pacific, by Pacific”, which urges that any initiative or movement that 

involves or impacts Pacific peoples, must be led by Pacific peoples.20  

This is not to say that TWAIL scholarship cannot be of value to PacCrit endeavours. 

Rather, I posit that TWAIL scholarship is likely to be essential in developing PacCrit 

understandings of the historical contexts of international law and how international 

law institutions, customs and instruments subordinate Pacific peoples worldwide 

as aptly demonstrated in Hao‘uli’s aforementioned critique. 

14 See Valdes, above n 6, at 151.
15 James Thuo Gathii “TWAIL: A Brief History of its Origins, its Decentralized Network, and a 

Tentative Bibliography” (2011) 3 Trade L & Dev 27 at 27.
16 “Countries of the Third World” One World Nations Online <www.nationsonline.org>. 
17  UN Office of the High Representative for the Least Developed Countries, Landlocked Developing 

Countries and Small Island Developing States (UN-OHRLLS) “The Impact of Climate Change 
on the Development Prospects of the Least Developed Countries and Small Island Developing 
States” (UN-OHRLLS, 2009) at 10. 

18 See Ema Hao'uli “Triple Wins or Trojan Horse?: Examining the Recognised Seasonal Employer 
Scheme Under a TWAIL Lens” (2013) 11 New Zealand Yearbook of International Law 183. 

19 See Lisa Marriott and Dalice Sim Indicators of Inequality for Māori and Pacific People (Victoria 
Business School, Working Paper 09/2014, August 2014) at 7–27, which reports that Pacific peoples 
face significant inequalities in terms of outcomes in health, knowledge and skills, paid work, 
economic standard of living, cultural identity and social connectedness. 

20 See Guidelines on Pacific Health Research (The Health Research Council of New Zealand, May 
2005) at 10–11. 
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B.   The Limitations and Inevitable Flaws of this   
Draft Blueprint

Undeniably, it is far from ideal for PacCrit to be established by one legal scholar 

in one article. Ideally, PacCrit would be established following collaborative efforts by 

a vast range of Pacific scholars, students, activists and community leaders coming 

together to determine what PacCrit should entail. 

This collaborative approach to establishing jurisprudence has been adopted by 

other marginalised groups, as seen with LatCrit which was established at a 1995 

colloquium held in Puerto Rico to discuss the relationship between Latinas/os and 

CRT.21 Therefore, a collaborative approach to establishing PacCrit is necessary for 

its success in eliminating the subordination of all Pacific peoples by the law. As 

Valdes explains:22 

LatCrit theorists have made “community building” a 

primary concern from the beginning. This priority is rooted 

in critical recognition that atomistic “success” — at least as a 

scholar in a hostile or indifferent environment — can never 

lead to structural reform, systemic improvement or social 

transformation. This recognition has been corroborated 

over the years, time and again, by the many experiences of 

marginality that scholars of color have documented within 

the legal academy of the United States, as well as throughout 

modern-day society as a whole. 

However, I argue that there are two practical barriers that make this ideal 

method of establishment impossible for PacCrit. Firstly, is the underrepresentation 

of Pacific scholars in legal academia. While PacCrit scholarship and praxis will not 

be limited to Pacific legal scholars, it is inevitable that legal scholars will need to 

take leadership roles in scholarship and praxis. It is difficult to provide an accurate 

estimate of the number of Pacific legal academics worldwide without any empirical 

research. However, from the academic staff lists of various law faculties at the time of 

writing, there are ten at the University of the South Pacific,23 two at the University of 

Auckland,24 one at Auckland University of Technology,25 one at Victoria University26, 

21 Steven W Bender “Now More than Ever: Reflections on LatCrit at Twenty” (2016) 37 Whittier L 
Rev 335 at 335. 

22 Valdes, above n 6, at 161. 
23 See University of the South Pacific “Staff Profiles” <www.usp.ac.fj>. 
24 See University of Auckland “Academic staff” <www.law.auckland.ac.nz>. 
25 See Auckland University of Technology “Bridget Fa’amatuainu” <www.aut.ac.nz>.
26 See Victoria University of Wellington “Guy Fiti Sinclair” <www.victoria.ac.nz >.
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one at the University of Waikato and two at the University of Otago.27 With LatCrit 

having a pool of around 100 Latina/o legal professors in the United States to join the 

1995 colloquium,28 it appears to be highly unlikely that we will be able to achieve the 

numbers necessary to hold a colloquium of a similar scale. 

This underrepresentation of Pacific peoples in legal academia goes beyond 

the underrepresentation of Pacific peoples amongst law graduates. From my own 

experience and conversations with both Pacific and non-Pacific law graduates, it 

can be explained by the common perception that legal scholarship has no place in 

initiating social justice for Pacific peoples and other marginalised groups. 

However, in my view, the new voyage to positive social, political and legal change 

for Pacific peoples through legal scholarship is a long one worth taking, even if the 

fruits of such a voyage cannot be immediately enjoyed in one’s lifetime. This view is 

eloquently stated by LatCrit scholar Steven Bender as follows:29

Legal scholarship is never about changing the world 

tomorrow but about changing the world over time. So, 

whether it’s LatCrit or anything else, the project in legal 

scholarship cannot be about the social results you personally 

can see in your own lifetime but about helping to chart a path 

towards them.

Secondly, it is my perception that there is currently an unfortunate lack of capital, 

support and momentum for conferences focused specifically on collaborating to 

establish a critical Pacific jurisprudence. Pacific legal scholars are blessed to have 

a “Pacific Law and Culture Conference” every two years amongst law students and 

legal academics from Universities in New Zealand and the University of the South 

Pacific (USP) to present research on legal issues facing Pacific peoples.30 However, 

while this conference is an invaluable opportunity for aspiring and established 

Pacific legal scholars, it should be noted that this conference is not focused on 

formally establishing a PacCrit movement or similarly focused collaborative efforts 

in scholarship and praxis.  

27 See University of Canterbury School of Law “Academic Staff” <www.laws.canterbury.ac.nz>; 
University of Otago School of Law “Professor Rex Ahdar” <www.otago.ac.nz>;>; University 
of Otago School of Law “Alex Latu” <www.otago.ac.nz>;  and The University of Waikato 
“Tootoooleaava Dr. Fanaafi Aiono-Le Tagaloa” <www.waikato.ac.nz>. 

28 Valdes, above n 6, at 153. 
29 Bender, above n 21, at 354. 
30 See University of Canterbury “Pacific Law and Culture Conference” ( July 2018) <www.

canterbury.ac.nz>. 
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The grim reality is that these practical barriers of insufficient capital and support 

are unlikely to disappear, despite the fact that the need for PacCrit scholarship and 

praxis continues to grow. 

Therefore, in my current privileged position as one of the very few Pacific persons 

in legal academia, I cannot passively wait for these practical barriers to disappear in 

order to start a new voyage with PacCrit. Instead, with these great limitations and 

inevitable flaws keenly in mind, I will use this article to produce the first draft of a 

blueprint for PacCrit that future Pacific activists can critique and refine further in 

order to form a more robust and well-informed blueprint. 

I must also note that this first draft of the PacCrit blueprint is written from 

the perspective of an Australian-born, but New Zealand-raised Pacific person 

educated and currently living in New Zealand. Therefore, the ideas, assumptions 

and examples are largely drawn from New Zealand experiences and circumstances. 

I hope to learn more about ideas, assumptions and examples from Pacific peoples in 

the Pacific Islands, Australia and the United States of America whose experiences 

and circumstances need to be incorporated in future drafts of the PacCrit blueprint. 

More importantly, I hope for Pacific peoples in these areas outside New Zealand to 

take the lead in developing these parts of the blueprint or blueprints, as well as 

resulting scholarship and praxis. 

C. The Methodology Used to Create this Draft 
Blueprint

I will create my blueprint of PacCrit by adapting the principles of other race 

jurisprudence, namely TWAIL, CRT and LatCrit to form a blueprint jurisprudence 

appropriate for Pacific contexts that is based on the works of Pacific scholars. This 

methodology is inspired by the approaches used to establish LatCrit and other 

critical race jurisprudence:31 

LatCrit … includes a collection of principles and practices 

that have been assembled largely, though not exclusively, from 

two main sources: the prior jurisprudential experiments of 

“critical legal studies” and associated movements; and eight 

years of experience with the “LatCrit” experiment, which 

began in 1995. 

While there are no formal PacCrit experiments to refer to, there is a wealth of 

remarkable scholarship by Pacific scholars on Pacific research methodologies and 

31  Valdes, above n 6, at 148–149. 
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Pacific jurisprudence regarding indigenous customs and practices.32 While it is 

beyond the scope of this paper to explore this substantial and rich body of literature 

in detail, it is imperative for these works to be discussed in further revisions of this 

draft blueprint and adopted in PacCrit scholarship and praxis in the future. 

D. PacCrit’s Aim and Objectives 

I propose for PacCrit to be an intellectual and political voyaging movement that 

broadly aims to eliminate the subordination of all Pacific peoples by the law. To 

achieve this aim, PacCrit is underpinned and driven by three core objectives: 

(1) Objective one: Develop interdisciplinary and multi-dimensional 

understandings of how the law perpetuates the subordination of Pacific 

peoples. 

(2) Objective two: Build communities and institutions focused on using 

scholarship, policy and politics in PacCrit scholarship and praxis. 

(3) Objective three: Propose new laws, law reforms and alternatives to law 

that aim to eliminate the subordination of all Pacific peoples by achieving 

Pacific conceptualisations of health and wellbeing. 

PacCrit’s central premise, aim and objectives, as stated above, are adapted from 

the central premise, aim and set of objectives of TWAIL as articulated by leading 

TWAIL scholar, Makau Mutua in his seminal 2000 article titled “What is TWAIL?”.33  

I have chosen to adapt these articulations from Mutua because I believe they 

provide clear and strong directions from which PacCrit can develop. Not only are 

these objectives bold, ambitious and courageous aspirations for Pacific peoples, they 

are also sufficiently broad enough for there to be a number of sub-objectives and 

diverse range of directives underneath each of them. 

Of course, PacCrit collectives may dismiss using the above premise, aim and 

set of objectives and may opt for a wholly original and organic approach to laying 

down a blueprint for PacCrit. Furthermore, as is the case with TWAIL and TWAIL 

32 See Tamasailau Suaalii-Sauni “‘It’s in your bones!’: Samoan custom and discourses of certainty” 
(2012) 13 YBNZ Juris 70; Etuale Lealofi “Samoan Jurisprudence: A Commentary” in Tamasailau 
Suaalii-Sauni and others (eds) Su’e Su’e Manogi - In Search of Fragrance: Tui Atua Tupua Tamasese 
Ta’isi and the Samoan Indigenous Reference [Su’e Su’e Manogi] (National University of Samoa, 
Apia, 2009); Tui Atua Tupua Tamasese Ta’isi Efi Tupuola Tufuga “Samoan Jurisprudence and 
the Samoan Land and Titles Court: The Perspective of a Litigant” in Tamasailau Suaalii-Sauni 
and others (eds) Su’e Su’e Manogi (National University of Samoa, Apia, 2009); Bernard Narokobi 
“Law and Custom in Melanesia” (1989) 14 Pacific Perspectives 17; Unasa I F Va’a “Samoan Custom 
and Human Rights: An Indigenous View” (2009) 40 VUWLR 237; and Asiata Vaai “The Idea of Law: 
A Pacific Perspective” (1997) 21 Journal of Pacific Studies 225.  

33 See Makau Matua “What is TWAIL?” (2000) 94 ASIL Proc, at 31 and 36. 
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scholars, this premise, aim and objectives do not need to be endorsed or strictly 

adhered to by all in the PacCrit voyage who want to use scholarship and praxis to 

benefit Pacific peoples. 

Nonetheless, I will proceed by outlining the three objectives and the adaptations 

I have made from the TWAIL equivalents from Mutua to make them appropriate and 

useful for us as Pacific peoples seeking to be free from subordination from the law. 

III. Objective One: Towards Interdisciplinary 
and Multi-dimensional Understandings of 

Subordination by the Law

A.  The Presumption of Subordination 

Objective one’s presumption that the law subordinates Pacific peoples derives 

from the central premise of CRT, as stated by the University of California Los 

Angeles School of Public Affairs (UCLA):34

CRT recognizes that racism is engrained in the fabric 

and system of the American society. The individual racist 

need not exist to note that institutional racism is pervasive 

in the dominant culture. This is the analytical lens that CRT 

uses in examining existing power structures. CRT identifies 

that these power structures are based on white privilege and 

white supremacy, which perpetuates the marginalization of 

people of color.

This presumption allows for PacCrit to adopt the twin principles of anti-

subordination and anti-essentialism principles that underlie CRT and LatCrit. 

Valdes provides an apt explanation of how the relationship between the principles 

and their relationship to LatCrit’s work in scholarship and praxis:35

… anti-essentialism enables critical (and self-critical) 

mappings of the dimensions, layers and inter-connections of 

“different” kinds of subordination, thereby helping to show 

how “different” structures of subordination operate across 

categories, places and eras as interconnected systems of 

34 UCLA School of Public Affairs “What Is Critical Race Theory?” (11 March 2012) <www.spacrs.
wordpress.com>. 

35 Valdes, above n 6, at 157. 
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subordination that affect many “different” social groups 

or legal classifications. Similarly, in the LatCrit scheme 

of things, anti-subordination helps to ensure that critical 

analysis and exchange will always be geared to social justice 

uses — to resist and reform any and all systems of social or 

legal oppression. In sum, then, anti-subordination purpose 

anchors and steers anti-essentialist analysis in LatCrit 

theory and praxis.

Due to my own shortcomings in knowledge and experience, it is beyond the 

scope of this paper to explore more complex questions of subordination by custom 

and customary law in Pacific states, as well as the particular nuances involved when 

law is used by Pacific peoples to oppress other Pacific peoples. However, discussing 

and debating these questions and nuances is a high priority for PacCrit voyagers 

seeking to refine this objective. 

B. The Need for Interdisciplinary and  
Multi-dimensional Approaches

My proposal for PacCrit voyagers to adopt interdisciplinary and multi-

disciplinary approaches to scholarship and praxis derives from LatCrit: 36

LatCrit theory self-consciously does not limit itself to law 

or scholars: students, activists and other interested parties 

from various disciplines, backgrounds and regions, help to 

constitute LatCrit theory as a collective enterprise in every 

respect. 

I argue that there are two reasons why a firm commitment to interdisciplinarity 

is essential for PacCrit scholarship and praxis. Firstly, Pacific cultures are 

uncompromisingly collectivist,37 where PacCrit’s validity relies heavily on its 

application and development being executed in a collaborative manner in culturally 

appropriate spaces. Secondly, the legal and social issues that Pacific peoples face 

have important cultural, historical, anthropological, sociological and psychological 

dimensions that must be appreciated by scholars and non-scholars in those fields. 

36 At 148. 
37 Taimalie Kiwi Tamasese, Tafaoimalo Loudeen Parsons and Charles Waldegrave Pacific 

Perspectives on Ageing in New Zealand (Family Centre, March 2014) at 31. 
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An interdisciplinary approach therefore rejects the notion that the law exists 

in a vacuum. This means that it is not possible for one PacCrit voyager who is an 

expert in law to produce PacCrit scholarship or praxis on their own. Even if they 

were versed in other academic disciplines, they would also need to have a vast range 

of work and life experiences so that they were able to serve the diverse interests and 

aspirations of Pacific peoples. This is simply impossible. 

Therefore, like LatCrit, PacCrit demands genuine interdisciplinarity in the 

form of collaboration between scholars and non-scholars as collectives. As I have 

discussed above and will elaborate on further in the next section on talanoa, working 

collectively is a cultural predisposition of any PacCrit endeavour. 

The fundamental importance of including and privileging the contributions of 

non-academic community activists derives from the need to appreciate that the 

insights of academic scholars are largely limited by the Western legal frameworks 

in which we have been educated. According to Valdes, acknowledging the confines 

of legal academia was an important lesson for LatCrit scholars:38

We have learned, in other words, that atomistic traditions 

of producing legal scholarship are not the only, nor even the 

best, ways of producing anti-essentialist theory, much less 

performing anti-subordination praxis 
…
We have sought to link in common cause with community 

activists “on the streets”, as well as with critical scholars in 

other disciplines and agents of social transformation around 

the world, because we remain keenly aware that we are the 

representatives of traditionally subordinated communities 

within the privileged corridors of (legal) academia. 

The need for Pacific peoples to challenge these Western frameworks in scholarship 

was superbly described by Tongan scholar and poet Konai Helu Thaman:39

It is essential to challenge the dominance of western 

philosophy, content, and pedagogy in the lives and the 

education of Pacific peoples, and to reclaim indigenous 

Oceanic perspectives, knowledge, and wisdom that have been 

devalued or suppressed. Modern scholars and writers must 

examine the western disciplinary frameworks within which 

38 Valdes, above n 6, at 162–163. 
39 Konai Helu Thaman “Decolonizing Pacific Studies: Indigenous Perspectives, Knowledge, and 

Wisdom in Higher Education” (2003) 15 The Contemporary Pacific 1 at 17. 
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they have been schooled, as well as the ideas and images of 

the Pacific they have inherited, in order to move beyond them. 

Furthermore, interdisciplinary approaches in PatCrit must also be multi-

dimensional. Valdes defines multi-dimensional analysis as going “beyond 

intersectionality to recognise the coexistence of multiple identities and their 

constant social interaction in the lives of human beings” by examining inter-group 

privilege within demographic groups and also focus on lesser-studied intersections 

of geography, ability, seniority and other relevant identities.40 

However, this does not mean that PacCrit voyagers cannot adopt the more widely 

known approach of intersectionality41 and turn to developed and developing bodies 

of intersectional scholarship and praxis42 in seeking to understand instances of 

multi-dimensional discrimination and subordination facing Pacific peoples.  

C. The Value of Talanoa and Other Pacific 
Methodologies 

The question now is – how can an interdisciplinary and multi-dimensional 

approach in PacCrit be achieved? I suggest that a potential answer or starting 

point for consideration lies in established decolonised Pacific indigenous research 

methodologies such as talanoa. It is beyond the scope of this paper to explore these 

methodologies in detail; however, it is worth exploring the talanoa methodology 

briefly. 

Talanoa is a process of face to face engagement that can range from a casual 

conversation to a formal meeting over more serious matters that have different 

variations across Pacific cultures.43 Talanoa was established as a research 

methodology by Tongan scholar Timote Vaioleti and Fijian scholar Sitiveni Halapua, 

the latter explaining talanoa to be a process that is fundamentally concerned with 

40 Valdes, above n 6, at 159. 
41 See Kory Stamper “A Brief, Convoluted History of the Word ‘Intersectionality’” The Cut (online ed, 

United States of America, 9 March 2018). In regards to the popularity of intersectionality beyond 
academia and in multi-media and art, Stamper notes: “While the fight for ‘intersectionality’ and 
its meaning intensifies among the intelligentsia, however, the word continues its slow march 
forward, quietly breaking new ground.”

42 Key examples include: Olena Hankivsky and Julia S Jordan-Zachery The Palgrave Handbook of 
Intersectionality in Public Policy (Palgrave Macmillan, Cham, 2019); and Edna Erez and Shannon 
Harper “Intersectionality, Immigration, and Domestic Violence” in Ramiro Martínez Jr, Meghan 
E Hollis and Jacob I Stowell (eds) The Handbook of Race, Ethnicity, Crime, and Justice (Wiley-
Blackwell, New York, 2018).

43 See Saunoamaali’i Karanina Sumeo “Land rights and empowerment of urban women, fa’afafine 
and fakaleitī in Samoa and Tonga” (PhD thesis, Auckland University of Technology, 2016) at 68; 
Tamasailau Suaalii-Sauni and Saunimaa Ma Fulu-Aiolupotea “Decolonising Pacific research, 
building Pacific research communities and developing Pacific research tools: The case of the 
talanoa and the faafaletui in Samoa” (2014) 55 Asia Pacific Viewpoint 331, at 333. 
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the fostering and strengthening of relationships that are built on mutual respect, 

educational reciprocity and reducing tensions.44 Talanoa is also an ideal starting 

point as it is a term and process adopted across Pacific cultures with oral traditions 

of knowledge.45 

In addition to talanoa, there are a range of methodologies and models deriving 

from particular Pacific cultures that PacCrit scholars should explore, including, but 

not limited to: fa’afaletui (Samoan),46 teu le va (Samoan),47 kakala (Tongan),48 the vaka 

model (Tongan)49 and tivaevae (Cook Islands).50 

Adopting such culturally dictated methods will also go a long way in ensuring 

that as many Pacific peoples as possible are able to actively engage and take the lead 

in PacCrit scholarship and praxis, including Pacific peoples without legal education, 

academic qualifications or literacy. PacCrit’s use of talanoa can therefore be seen as 

a manifestation of one of the hallmarks of CRT analyses – storytelling and counter-

storytelling of “one’s own reality” to narrate and illustrate experiences of racial 

oppression of people of colour.51 

In any case, the voices of Pacific peoples who are not scholars in law or in other 

academic disciplines must not be marginalised or silenced in PacCrit talanoa. Rather, 

I posit that it is critical for all PacCrit activists to appreciate that the knowledge that 

non-scholars possess may arguably be more important in PacCrit scholarship and 

praxis and should be privileged accordingly. In my own experience, Pacific peoples 

who have been deprived of access to education in law or other fields are likely to have 

been enriched with resilience due to life experience in socioeconomic adversity. 

Furthermore, Pacific peoples who have been deprived of access to education in law 

or other fields are likely to have also been educated in Pacific customs, traditions 

and other forms of indigenous knowledge that are essential to PacCrit scholarship 

and praxis. 

To be clear, I am not suggesting an overturned hierarchy or specific prioritisation 

of Pacific voices in talanoa. Rather, in my own experiences in talanoa and in Pacific 

contexts, there is a strong power imbalance which favours and privileges the voices 

44 See Sitiveni Halapua Talanoa process: The case of Fiji (East West Centre, Hawaii, 2000) at 1–2. 
45 Sumeo, above n 43, at 68. 
46 Tamasailau Suaalii-Sauni and Saunimaa Ma Fulu-Aiolupotea “Decolonising Pacific research 

building Pacific research communities and developing Pacific research tools: The case of the 
talanoa and the faafaletui in Samoa” (2014) 55(3) Asia Pacific Viewpoint 331. 

47 Melani Anae “Research for better Pacific schooling in New Zealand: Teu le va – a Samoan 
perspective” (2010) 1 MAI Review 1. 

48 Konai Helu Thaman “Ako and faiako: Educational concepts, cultural values and teacher role 
perceptions in Tonga” (PhD thesis, University of the South Pacific, 1988). 

49 Lino Nelisi “Ko e vaka fakaako he faiaoga Pasifika he moana Okalana” (MEd dissertation, 
University of Auckland, 2004). 

50 Teremoana Maua-Hodges “Ako Pai Ki Aitutaki: Transporting or Weaving Cultures” (Wellington 
College of  Education, Wellington, 1999). 

51 Delgado and Stefancic, above n 9, at 161. 
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and interests of established scholars and community/family leaders or chiefs. This 

power imbalance means that the voices of Pacific peoples who are not scholars in 

law or in other academic disciplines are often marginalised or silenced in PacCrit 

talanoa due to being deemed unworthy, unimportant and irrelevant. I, therefore, 

propose for participants in any PacCrit talanoa to be actively conscious of such 

power imbalances, whether it be in regards to one or a combination of the following: 

academic status, cultural standing, gender, sexual orientation, gender identity, 

Pacific ethnicity, cultural affinity and any other axis of inequality that may manifest 

in Pacific and non-Pacific spaces. 

IV. Objective Two: Building PacCrit’s 
Communities and Institutions

As emphasised above, PacCrit’s success depends on the ability to build 

communities that are open to all Pacific peoples, including scholars from other 

academic disciplines, representatives from different private and public sectors and 

all community activists and members that are committed to anti-subordination for 

all Pacific peoples. 52

Of course, community building and mobilising communities for change are 

hardly new practices for Pacific peoples when it comes resisting injustice at the 

hands of the law. From the Mau movement for Samoan independence,53 to the 

ongoing Polynesian Panthers movement established in response to racialised 

policing and the ‘dawn raids’ during the 1970s,54 it is clear that Pacific peoples have 

never been (and will never be) passive and accepting of injustice perpetrated against 

us, no matter how powerful the oppressors may appear to be. 

Today, where racial discrimination and injustice against Pacific peoples appears 

to be more covert and institutional,55 Pacific peoples have continued to build 

communities and groups both in the law and beyond that are focused on addressing 

inequities facing their wider communities and families. In the law, the Pacific 

Lawyers Association (PLA) in New Zealand focuses on:56 

52 Valdes, above n 6, at 161. 
53 See J W Davidson Samoa mo Samoa: The Emergence of the Independent State of Western Samoa 

(Oxford University Press, Melbourne, 1967).
54 See Melani Anae “All Power to the People: Overstayers, dawn raids and the Polynesian Panthers” 

in Sean Mallon, Kolokesa Mahina-Tuai and Damon Salesa (eds), above n 2, at 227–228.
55 See Elizabeth Revell, Evangelia Papoutsaki and Elena Kolesova “Race, Racism and Everyday 

Communication in Aotearoa New Zealand” in Giles Dodson and Elizabeth Papoutsaki (eds) 
Communication Issues in Aotearoa New Zealand: A Collection of Research Essays (Epress Unitec, 
Auckland, 2014) at 38–39.

56 See Pacific Lawyers Association “About” Facebook <www.facebook.com>.
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… promoting fellowship and mutual support among Pacific 

People, identifying and responding to the legal needs of Pacific 

communities, and promoting and conducting research on any 

issues of relevance to Pacific lawyers and Pacific people.

Furthermore, Pacific law student groups in various law schools in New Zealand 

have been established to promote and empower Pacific law students and their wider 

communities at the University of Auckland,57 Auckland University of Technology,58 

the University of Waikato,59 Victoria University of Wellington,60 the University of 

Otago61 and the University of Canterbury.62 At the University of Auckland, Pacific 

law students have established The MALOSI Project (which stands for the Movement 

for Action and Law to Overcome Social Injustice), which empowers Pacific youth to 

pursue legal education through workshops and educate the masses on Pacific legal 

issues though its blog.63

It may be collectively decided later that PacCrit first localise itself within these 

law groups or be established as a collaboration between these law groups, seeing 

they have established links with one another and have already taken great strides 

in achieving PacCrit’s objectives. It may even be argued that there is no need for 

an explicit movement like PacCrit (and therefore PacCrit communities of voyagers) 

because these law groups are more than capable of the new voyage to freedom from 

subordination on their own. 

However, the reason why I have decided to propose PacCrit as a separate and 

new initiative and entity is because I feel that this new voyage to places of freedom 

from subordination by the law that the PacCrit movement is designed for cannot be 

achieved by law groups alone, either separately or together. 

I have two main reasons for this proposition. Firstly, from my own experience 

and as an Executive member of the University of Auckland Pacific Island Law 

Students Association (PILSA) and The MALOSI Project, and knowledge of the PLA, 

these groups have limited capacity and resources for such an immense project when 

they are already tasked with the main objective of looking after their respective 

members. Secondly, as mentioned above, PacCrit is committed to interdisciplinarity 

57 See Pacific Island Law Students’ Association “About” Facebook <www.facebook.com>.
58 See AUT Pacific Law Students Association “About” Facebook <www.facebook.com>.
59 See PLSA - Waikato Pacific Law Students “About” Facebook <www.facebook.com>.
60 See Pasifika Law Students’ Society of Victoria University of Wellington “About” Facebook <www.

facebook.com>.
61 See Otago Pacific Islands Law Students Association “About” Facebook <www.facebook.com>.
62 See UC Pasifika Law Students’ Society “About” Facebook <www.facebook.com>.
63 See The MALOSI Project “The MALOSI Project” The MALOSI Project <www.themalosiproject.

com> (last accessed 24 June 2018); and The MALOSI Project “About” Facebook <www.facebook.
com>.
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in scholarship and praxis and these law groups cannot bear the burden of extending 

and then managing such a large scope. Therefore, community-building for PacCrit 

means that PacCrit communities must also be comprised of scholars and students 

at world-class interdisciplinary Pacific studies research centres in New Zealand, 

including Va’aomanū Pasifika at Victoria University of Wellington64 and the 

Macmillan Brown Centre for Pacific Studies at the University of Canterbury.65 

Nevertheless, the great limitations in drafting this first draft of the PacCrit 

blueprint as mentioned above mean that community-building for PacCrit will 

be incredibly challenging. Regardless, PacCrit activists must aspire to not only 

build communities, but build institutions, as LatCrit has done in becoming an 

incorporated formal institution in the state of Florida.66 This incorporation has 

meant that LatCrit is a not-for-profit corporation with its own by-laws that allow 

it to adopt a “collective self-governance” model of governance which allows it to 

not only organise conferences and workshops, but also conduct or collaborate in 

any appropriate law reform project or engage in litigation.67 This move to make 

LatCrit an institution has enabled LatCrit theorists to branch out with a variety of 

successful community projects, initiatives and educational programmes.68 

The power of LatCrit communities and institutions to impact social justice was 

demonstrated with LatCrit’s amicus brief in the 2015 case of Arce v Douglas.69 This 

case concerned the appeal by Maya Arce, the daughter of the director of the Mexican 

American Studies (MAS) programme, Sean Arce, challenging the constitutionality 

of Arizona Revised Statute § 15-112.70 This provision had been used by the Arizona 

Superintendent, John Huppenthal, to remove the MAS programme from the Tuscon 

Unified School District (TUSD) curriculum.71 In response, LatCrit scholars and a 

group of teachers prepared the amicus briefs for the case, and, in conjunction with 

the plaintiffs, successfully argued that the legislation was vague and overbroad.72 

Therefore, I propose for PacCrit voyagers to consider aspiring to achieve similar 

levels of community power as LatCrit has. However, LatCrit’s model demonstrates 

only one way of building communities and institutions. It is for PacCrit communities 

64 See “Va’aomanū Pasifika—Pacific Studies and Samoan Studies” Victoria University of Wellington 
<www.victoria.ac.nz>. 

65 See “Macmillan Brown Centre for Pacific Studies” University of Canterbury <www.canterbury.
ac.nz>. 

66 Valdes, above n 6, at 163. 
67 LatCrit “Collective Self-Governance: Performing the Theory” LatCrit  <www.latcrit.org>.
68 Valdes, above n 6, at 163–170. Valdes provides a comprehensive review of LatCrit projects in 

scholarship in praxis, including annual conferences and symposiums, an academic journal, a 
study abroad programme and student education projects. 

69 Arce v Douglas 793 F.3d 968 (9th Cir. 2015).
70 AZ Rev Stat § 15-112. 
71 Guadelupe T Luna “LatCrit Praxis: Arce v Huppenthal” (2016) 10 Charleston L Rev 277 at 277. 
72 At 279. 
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to decide collectively for ourselves whether we wish to pursue this LatCrit model or 

collaborate to create a whole new style of communities and institutions. 

V. Objective Three: Proposing Laws, Reforms 
and Alternatives to Law that Achieve Pacific 
Conceptualisations of Health and Wellbeing

What distinguishes objective three of PacCrit from TWAIL’s equivalent objective 

is my proposed addition of the aspiration to achieve Pacific conceptualisations of 

health and wellbeing for all Pacific peoples. This proposed addition aims to shift 

the focus from assessing the validity of the law according to Western concepts of 

“reasonableness” and “justice”, to determining the law’s validity according to 

whether or not it results in the infliction of actual physical, emotional, spiritual and 

psychological harm on the peoples whose rights the law purports to protect. 

An established and developing legal paradigm which opens the door to achieving 

this objective, is Therapeutic Jurisprudence (TJ). TJ was established by American 

legal scholars David B Wexler and Bruce Winick and is essentially “the study of the 

role of law as a therapeutic agent”.73 

I am interested in what it would look like if PacCrit’s proposals for law reform 

and alternatives conceptualised law as a therapeutic agent. A potential basis for 

this conceptualisation may lie in the holistic Pacific models of health, including the 

fa’afaletui, teu le va, kakala, vaka, tivaevae and fonofale models among others. 74 

However, with PacCrit’s commitment to multi-dimensionality, particular care 

must be taken when utilising Pacific conceptualisations of health, where there 

are is a significant and growing number of Pacific peoples who lack affinity with 

traditional Pacific cultural concepts and customs to various degrees.75 

PacCrit activists must also appreciate the reality that, for many Pacific peoples, 

Christianity and Pacific cultures have woven together.76 With Oceania being “the 

most solidly Christian part of the world”77 and 72.8 per cent of Pacific peoples in New 

73 David B Wexler “TJ and the Criminal Courts” (1981) 35 Wm & Mary L Rev at 280; and Warren 
Brookbanks “Therapeutic jurisprudence: a new legal paradigm” (November 2011) Rethinking 
Crime and Punishment <www.rethinking.org.nz>.

74 Fuimaono Karl Pulotu-Endemann “Fonofale Model of Health” (paper presented at the Pacific 
Models for Health Promotion, Auckland, September 2009).

75 Melani Anae, Cluny Macpherson and Paul Spoonley Tangata O Te Moana Nui: The Evolving 
Identities of Pacific Peoples in Aotearoa/New Zealand (Dunmore Press, Wellington, 2001) at Part 
Four. 

76 Philip Fountain and Geoff Troughton “Woven Together? Christianity and Development Between 
New Zealand and the Pacific” (9 June 2016) <www.victoria.ac.nz>. 

77 Charles W Forman The Island Churches of the South Pacific: Emergence in the Twentieth Century 
(Orbis Books, Michigan, 1982) at 227. 
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Zealand being Christian,78 it is important for PacCrit scholarship and praxis to focus 

on and acknowledge the relationship between Christian faiths, Pacific peoples and 

the law. 

However, with its commitment to multi-dimensionality, PacCrit scholarship 

and praxis must not ignore the minority of Pacific peoples belonging to other 

religious groups or who have no religious affiliations at all. PacCrit voyagers 

must be keenly aware that Pacific peoples are immeasurably diverse and varied 

in our beliefs, where the absence or lack of traditional dominant beliefs does not 

necessarily indicate an absence or lack of subordination also. This emphasises the 

importance of PacCrit endeavours being multi-dimensional. Like in LatCrit, those 

of us undertaking PacCrit endeavours must always be “self-critical” in ensuring that 

we are performing the all-inclusive and open theory that we proudly proclaim.79 

Useful insight as to how cultural and religious affinity impacts different Pacific 

people and their subordination by the law can be achieved through using the Pacific 

Identity and Wellbeing Scale (PIWBS) developed by Cook Island psychology scholar, 

Sam Manuela, and Chris G Sibley.80 PIWBS is a culturally appropriate, 31-item self-

report measure that assesses six factors of Pacific identity and wellbeing, with six 

factors that are important for the holistic conceptualisation of the Pacific self-

concept.81 

PacCrit’s focus on also presenting alternatives to law acknowledges the reality 

that the law, even as “a healing agent”, will not always be the answer to achieving 

Pacific conceptualisations of health and wellbeing. The importance of being 

cautious when using the law as a Western construct to heal marginalised groups 

was noted by Māori legal scholar, Khylee Quince, in considering the applicability of 

therapuetic jurisprudence approaches in addressing the problems facing Māori as 

the indigenous peoples of Aotearoa:82

The epiphany by therapeutic jurisprudence theorists 

that law and its processes have destructive anti-therapeutic 

effects is a lesson that colonised peoples have learned in 

the five centuries since the Western Europeans set forth 

to conquer the new world … The very notion of considering 

law as a “healing agent” would be ridiculed by any colonised 

78 “The profile of Pacific peoples in New Zealand: September 2016” Pasefika Proud <www.
pasefikaproud.co.nz>, citing data from “2013 Census” StatsNZ <www.archive.stats.govt.nz>.

79 Valdes, above n 6, at 159. 
80 Sam Manuela and Chris G Sibley “The Pacific Identity and Wellbeing Scale-Revised (PIWBS-R)” 

(2015) 21 Cultural Diversity and Ethnic Minority Psychology 146. 
81 At 146. 
82 Khylee Quince “Therapeutic Jurisprudence and Maori” in Warren Brookbanks (ed) Therapeutic 

Jurisprudence: New Zealand Perspectives (Thomson Reuters, Wellington, 2015) at 348.
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subject anywhere … Asking us to put faith in the very tools of 

our own oppression is a very big leap of faith indeed.

Quince’s hesitance to adopt TJ-based approaches echoes the broader warning 

by African American feminist and womanist writer and civil rights activist, Audre 

Lorde, that “the master’s tools will never dismantle the master’s house”.83 

Therefore, in striving to achieve objective three, PacCrit communities must 

commit to thinking outside the box of the law by proposing non-law-based 

alternatives to law-related issues facing Pacific peoples. This can include community 

projects and initiatives to educate and empower Pacific communities to pursue a 

legal education and become informed on legal issues impacting the Pacific to then 

become political activists advocating for the advancement of all Pacific peoples. 

LatCrit again has set an excellent standard.84 

Another non-law-based alternative includes utilising the power of politics 

rather than law, by creating scholarship and praxis (including political protests and 

policy submissions) which aim to raise public awareness and generate the political 

pressure required to eliminate the law’s subordination of Pacific peoples. 

Two of the aforementioned law communities and groups, The MALOSI Project 

and the PLA, have already made great strides with educational initiatives,85 

community public awareness initiatives86 and policy submissions.87 Therefore, it is 

proposed that non-law-based PacCrit endeavours must aim to work with these law 

groups and assist with and/or build on the work done by these groups and other 

similar and relevant work from existing groups outside the law.  

 
 

83 See Audre Lorde “The Master’s Tools Will Never Dismantle the Master’s House” in Cherríe 
Moraga and Gloria Anzaldúa (eds) This Bridge Called My Back: Writings by Radical Women of Color 
(Kitchen Table, Women of Color Press, New York, 1983). 

84 See LatCrit “LatCrit Teaching and Pedagogical Resources” LatCrit <www.latcrit.org>. 
85 See The MALOSI Project, above n 63. As stated on the post of 2 October 2018: “It is always a 

privilege to be asked to speak within schools and it is always particularly joyous when we visit 
the students at Tangaroa College.

86 See Tangata Pasifika “TP+ Community Support Expo hosted by Pacific Lawyers Association” 
Facebook <www.facebook.com>. 

87 See Pacific Lawyers Association, above n 56. As stated on the post of 2 October 2018: “An 
independent panel established to review the 2014 family justice reforms has released its 
consultation paper (below). The panel seeks feedback on how the 2014 changes have affected 
people who have been involved in Family Court proceedings. The closing date for submissions 
on the consultation paper is Friday 9 November 2018. The PLA will prepare submissions on 
issues raised and we welcome your views on any aspects of the paper that you may wish to 
comment on. All comments will then be collated and included in the PLA submissions to the 
panel.”
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VI. Future Directions for PacCrit:  
Where to from Here?

With the first draft of the blueprint now outlined, the question for PacCrit 

voyagers now is: where to from here? 

The practical barriers to establishing PacCrit that I mentioned in Part II of this 

article (the underrepresentation of Pacific legal scholars and the lack of capital, 

support and momentum for a critical Pacific movement in law) need to be areas of 

focus for PacCrit voyagers to discuss and work on in order for PacCrit to reach its 

fullest potential. Other priority areas for future consideration and debate, including 

the role of Pacific indigenous knowledge, jurisprudence, methodologies and custom 

in the PacCrit blueprint, are also important future directions for PacCrit voyagers.   

However, in staying true to the bold, audacious and impatient spirit of this paper, 

this Part will now outline a non-exhaustive and unranked list of issues of inequity 

and subordination that Pacific peoples are currently facing that I believe require 

intervention with PacCrit scholarship and praxis. 

It may be that it is far too premature and even nonsensical of me to suggest a 

list of issues for PacCrit voyagers to consider now, when the ink on the first draft of 

the blueprint is yet to dry. However, I provide this list here because it may be that 

PacCrit voyagers feel that it is time to now “test the waters” with this first draft of 

the PacCrit blueprint in order to make further revisions for subsequent drafts. In 

other words, PacCrit voyagers may be of the view that we cannot ascertain how 

useful and appropriate this first draft bluepeint is until the above objectives and 

ideas are tentatively (or even roughly) applied to one (or several) of the issues and 

inequities facing Pacific peoples. 

Therefore, in no particular order or ranking, I present a few of these issues as 

questions for PacCrit voyagers interested in testing the waters in this way: 

•	 Can PacCrit informed responses to climate change achieve the aspirations 

of our Pacific peoples in the Pacific Islands88 at the forefront of climate 

change’s impacts?89 

88 These aspirations have been expressed as formal declaration by a Pacific led activist movement 
in response to climate change – see Pacific Climate Warriors “The Pacific Climate Warriors 
Declaration on Climate Change” Act 350 <www. act.350.org>. 

89 For a critical examination of New Zealand’s current approach to climate change in the Pacific, 
see Philip Cass “A plan nobody hopes they will need: New Zealand and Climate Change 
Migration” (2018) 24 Pacific Journalism Review 138. 
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•	 Can PacCrit voyagers inspire and facilitate action to end the “slow 

genocide”90 of the indigenous Melanesian peoples of West Papua?91

•	 Are PacCrit approaches able to help eliminate socioeconomic inequality 

and poverty burdening our Pacific families in New Zealand?92  

•	 Can PacCrit approaches to understanding law and policy facilitate the 

elimination of the racialised health inequities between Pacific and Pākehā 

peoples in New Zealand and Australia?93

•	 Building on Helena Kaho’s pioneering work on Family Group Conferences 

(FGCs) from a Tongan perspective,94 how can PacCrit assist in making 

FGCs and other dispute resolution mechanisms culturally appropriate and 

effective for Pacific families?

•	 Building on Helena Kaho’s groundbreaking article on the efficacy of New 

Zealand’s non-violence programmes,95 are there ways in which PacCrit 

scholarship and praxis can help protect Pacific families from the harms 

of family violence

•	 What can PacCrit voyagers do to address the great inequities in disciplinary 

removal rates between Pacific and non Pacific in the New Zealand education 

system?96

•	 Following on from the trailblazing exploration of the experiences of Pacific 

women in New Zealand’s criminal justice system by Litia Tuiburelevu,97 

how can PacCrit scholarship and praxis help address intersectional 

discrimination against Pacific women not only as victims and perpetrators 

90 Maire Leadbeater “The Monday Extract: New Zealand’s disgraceful role in the ‘slow genocide’ of 
West Papua” The Spinoff (online ed, New Zealand, 9 July 2018). 

91 For a concise summary of the injustices against indigenous peoples in West Papua, see Johnny 
Blades “International attention drawn to West Papuan struggle” Radio New Zealand (online ed, 
New Zealand, 1 February 2019). 

92 For a useful dissection of the impacts of socioeconomic inequality and poverty on Pacific 
peoples, see Karlo Mila “Only One Deck” in Max Rashbrooke (ed) Inequality: A New Zealand Crisis 
(Bridget Williams Books, Wellington, 2014). 

93 For an article examining current policies addressing racialised health inequities in obesity 
rates, see Lena Rodriguez, James R George and Brent McDonald “An inconvenient truth: why 
evidence-based policies on obesity are failing Māori, Pasifika and the Anglo working class” 
(2017) 12 Kōtuitui: New Zealand Journal of Social Sciences Online 192. 

94 Helena Kaho “The Family Group Conference: A Tongan Perspective” (2016) NZ L Rev 687. 
95 Helena Kaho “Oku hange ‘a e tangata, ha fala oku lalanga: Pacific people and non-violence 

programmes under the Domestic Violence (Amendment) Act 2013” [2017] 1 NZWLJ 182. 
96 For a statistical overview of these inequities facing Pacific secondary school students, see 

Education Counts “Stand-downs, suspensions, exclusions and expulsions from school” 
Education Counts <www.educationcounts.govt.nz>.

97 Litia Tuiburelevu “Legally Brown: The Experiences of Pasifika Women in the Criminal Justice 
System” (2018) 2 NZWLJ 78. 
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of crime, but also as lawyers, judges, legal scholars and policy makers in 

the criminal justice system?

•	 Continuing on with the scholarship of Keakaokawai Varner Hemi on 

litigation against affirmative action programmes for Hawaiian students in 

the United States of America,98 how can PacCrit scholarship and praxis be 

used to advance the rights to education for indigenous Hawaiians? 

•	 Drawing on the critical historical context provided by Antony Anghie’s 

TWAIL critique of Australia’s exploitation of Nauru,99 how can PacCrit 

scholarship and praxis be used to advocate for the rights of asylum seekers 

in Nauru and on Manus Island?100 

•	 Can PacCrit voyagers work towards the realisation of the rights of Pacific 

members of the Lesbian Gay Bisexual Transgender Queer and Intersex 

(LGBTQI+) community by decriminalising homosexuality in Pacific Island 

states?101 

These questions, and many others besides, aim to provide PacCrit voyagers with 

a rich agenda of directions for refining the first draft PacCrit blueprint in this paper. 

It is my hope that these possible directions are able to help guide PacCrit voyagers 

seeking to build PacCrit and voyage to places of freedom from subordination from 

the law.

VII. Conclusion
My mum is a PacCrit voyager. This is not only because she is unfailingly 

supportive of all my ideas, goals and dreams – but more importantly because she 

has been and always will be committed to using all her skills and experiences to 

help all her fellow Pacific peoples, regardless of the fact that she is not a lawyer.

98 See Keakaokawai Varner Hemi “Everyone, no-one, someone and the Native Hawaiian learner” 
(PhD Thesis, University of Waikato, 2016); See Keakaokawai Varner Hemi “Closing geographical 
distance: The value of a New Zealand perspective on the admission policy of a Native Hawaiian 
School” (2016) 24 Waikato Law Review: Taumauri 14. 

99 Antony Anghie “The heart of my home: colonialism, environmental damage, and the Nauru 
case” (1993) 34 Harv Intl LJ 445.

100 For a comprehensive critique of the Australian government’s treatment of asylum seekers in 
Nauru, see Susanna Dechent, Sharmin Tania, and Jackie Mapulanga-Hulston “Asylum Seeker 
Children in Nauru: Australia’s International Human Rights Obligations and Operational 
Realities” (2019) 20 IJRL 1.

101 For an outline of how homosexuality is criminalised in the Pacific region, see Harriet Smith 
“Australia’s marriage-equality debate reverberates through the Pacific” The Interpreter (online 
ed, Australia, 2016); Pacific Media Centre “Gay rights in the Pacific – what still needs to be 
done?” Asia Pacific Report <www.asiapacificreport.nz>.
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In this paper, I have proposed a PacCrit to help voyagers like my mum and myself 

design and build the canoes that we will need for the new voyage to places of freedom 

from subordination by the law for all Pacific peoples. 

There are significant limitations with this first draft written by me as a 

single Pacific legal scholar. As a result, there a number of inevitable weaknesses, 

shortcomings, inaccuracies and oversights that I urge readers interested in being a 

part of this new voyage to consider and critically respond to.  

The great barriers to the bold aspirations of PacCrit mean that this new voyage 

will be difficult and may appear impossible many times as we attempt to finalise the 

blueprint, test the waters, construct the canoes and set sail to navigate the seas and 

oceans that lead to our freedom. In these dark and trialling times, may we always 

remember that “we are voyagers”,102 and find strength in the following words of 

Hau‘ofa that remind us of our truth:103

We are the sea, we are the ocean, we must wake up to this 

ancient truth and together use it to overturn all hegemonic 

views that aim ultimately to confine us again, physically and 

psychologically, in the tiny spaces which we have resisted 

accepting as our sole appointed place, and from which we 

have recently liberated ourselves. 

…
We must not allow anyone to belittle us again, and take 

away our freedom.

102 Foa'i and Miranda, above n 1. 
103 Hau'ofa, above n 4, at 16. 


