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Update

NZ Media Law Update

Ursula Cheer*

Introduction

Media law developments have continued across many areas in the period to
mid-2013. In defamation, the New Zealand courts have begun to consider the
issue of third party liability for publication on the internet, with cases
involving Google searches and comments on a Facebook page. A
parliamentary inquiry into a case that restricted parliamentary privilege has
recommended a Parliamentary Privilege Act containing a definition of
‘proceedings in Parliament’. A satirical website increased its popularity when
it fought off threatened defamation proceedings. In breach of confidence, a
government body, the Earthquake Commission, obtained an interim injunction
prohibiting publication of information accidentally released that dealt with the
repair of earthquake-damaged properties in Christchurch, and a blogger made
the information available online in breach of the order.

In the censorship regime, the number of publications found to be
objectionable halved and legislation was introduced to significantly increase
penalties for possession and distribution offences. In privacy, the High Court
refused an interim injunction for the anticipated publication in mainstream
media of information about a man involved in a police investigation into a
domestic incident. The government responded cautiously to the Law
Commission report on the Privacy Act 1993 (NZ), and a High Court decision
recognising an intrusion tort was not appealed. Two District Court decisions
examined the possibility of harassment by blogging in detail. The government
did not take up most of the recommendations in the Law Commission report
on NZ’s official information regime. It considered an issues paper
investigating the regulation of both new and old media, and agreed to
implement a final report on the current sanctions and remedies for harmful
digital communications.

In the area of court reporting, the Court of Appeal rejected an appeal by four
people convicted of firearms offences based on prejudicial pre-trial media
coverage because there was a significant time-delay between the coverage and
the trial, and because the trial judge had given a very robust warning to the
jury. Permanent name suppression was granted by the Court of Appeal where
an appellant had been discharged without conviction after the Crown elected
not to call any evidence. In one of the first decisions made under new
legislation dealing with suppression, the threshold of extreme hardship
justifying suppression was crossed by a whisker. Using a strong Bill of Rights
Act 1990 (NZ) (‘Bill of Rights’) analysis, a High Court judge in another case
found that a coroner had given reasons that were too generalised to support
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suppression of the names of medical persons blamelessly involved in the care
of a young person who had died. In the area of access to court records, the
cases now indicate open justice does not have presumptive weight as was
thought at an earlier stage. The question of suppression and contempt arose
from the same fact situation where a prominent NZ cricketer was assaulted
outside a bar and the accused were named before they had a chance to apply
for suppression. The government referred a wide-ranging review of the
contempt laws to the Law Commission.

The Broadcasting Standards Authority dealt with fewer complaints and
upheld fewer of these than in the past. It continues to impose no order in a
significant number of upheld decisions. The New Zealand Press Council dealt
with more complaints than in the previous year and indicated it is interested
in reviewing its sanctions.

Defamation

Liability as a publisher of search results on the internet
The issue whether Google can be liable as a publisher of search results has
now been raised in A v Google New Zealand Ltd.1 Here the claimant argued
he was defamed by the publication of results which pointed to a website in the
United States containing allegedly defamatory statements. The High Court
noted the matter was novel and therefore declined to deal with it summarily
without a full trial. But the court did express some interesting views about the
issue.

The plaintiff in this case lost the application because he could not establish
that Google New Zealand Ltd, which had been pursued as defendant, had any
ability to control publication, even though it had passed on the plaintiff’s
complaint to Google Inc which is incorporated in the United States. The judge
did have sympathy for the plaintiff’s position, however. The creator of the
main website containing the defamatory material was apparently based in the
United States and has a policy of not removing any material even if requested.
The defamatory material was posted by an anonymous person, who apparently
lived in New Zealand. The judge did not think that person would be tracked
down. Even though he rejected the plaintiff’s claim, the judge went on to look
at the situation if it could be argued that Google New Zealand Ltd was
sufficiently connected to the search results to be considered a publisher of
them. The judge stated there may be a need to consider whether there has been
‘a stamp of human intervention’ in each case, and the court must address the
way the search engine is written and any public policy concerns.

Responding to the argument raised about chilling freedom of expression,
the judge said that while the right to freedom of expression in the Bill of Rights
has to be considered when developing the law in this area, it may not in fact
be an unreasonable limit upon that right to hold that a search engine is a
publisher of both specific URLs and words that appear in snippets. He
attached weight here to the fact that these will be words search engine
providers have chosen to include, thus taking hyperlinks beyond the status of
mere footnotes. Ultimately, the judge appeared to be of the view that

1 [2012] NZHC 2352 (12 September 2012).
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excluding from the definition of publication the repetition of information
where repetition occurs without human input could unnecessarily confuse this
area of the law.

The judgment indicates a reluctance to create exceptions to the previous law
for the internet, and a preference for holding a search engine liable where
appropriate, with access to the defence of innocent dissemination or other
appropriate defences. There has never been liability for accidental publication.
But publication on the internet is not in that category. Levels of knowledge
and control do vary depending on the service offered. Those features are
significant in the assessment of whether internet service providers (‘ISPs’)
should be liable in defamation.

Publication of comments on Facebook page

In Wishart v Murray2 (‘Wishart’) allegedly defamatory comments by
anonymous third parties were posted on a Facebook page established by the
defendant, who had also used Twitter to publicise the page. The page was set
up to discuss the impending release of a book co-authored by the plaintiff and
the mother of twins who died from non-accidental injuries in 2006 and whose
killer was never identified. The defendant argued the part of the claim relating
to the anonymous posts by third parties should be struck out because as the
mere host of the Facebook page, he was not a publisher.

Mr Murray argued that Facebook owned the service and had ultimate
control of the contents of the page. He disclosed that he moderated the site by
identifying and removing abusive, threatening or defamatory comments, and
blocking the relevant users. He also solicited reports about the presence of
such comments from his followers on Twitter. However, he acknowledged that
when the page attracted some 250 000 comments in total, he found it difficult
to review them all and remove potentially harmful ones as he had done
previously. He finally took the site offline.

Courtney J surveyed the English law favourably, but highlighted that Bunt
v Tilley,3 a decision which accepted that ISPs that did not hold any information
or host a website were passive parties and could not be publishers of
defamatory material posted online, is out of line and indeed irreconcilable
with other recent decisions. The judge in Wishart strictly confined Bunt v
Tilley to situations where the ISP role is truly entirely passive and there is no
notification of the presence of defamatory material at all. This approach is
similar to that suggested by the court in A v Google New Zealand Ltd.4 The
judge thought that the host of a Facebook page has established something akin
to a noticeboard, which can be either public or private. In either case, the host
has the ability to control postings and block users. This means such hosts
cannot be passive instruments or mere conduits of information.

The court stated clearly that such hosts will be publishers of anonymous
postings in two situations:

2 [2013] NZHC 540 (19 March 2013).
3 [2006] 3 All ER 336.
4 [2012] NZHC 2352 (12 September 2012).
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• where they know about the defamatory statement and fail to remove
it within a reasonable time such that it can be inferred they are taking
responsibility for the statement (the ‘actual knowledge and failure to
act test’); or

• where they do not know, but ought to, that defamatory statements are
likely in the circumstances (the ‘imputed knowledge test’).5

Accordingly, on the facts in Wishart, it was arguable that the defendant was
a publisher of the anonymous comments. He was not a passive instrument and
it appeared likely that even if the first circumstantial test set out above was not
satisfied, the second would be. Therefore this part of the claim can be argued
further.

Clearly the first limb of the circumstantial test set out above will be more
straightforward to apply to the facts in any given case. Although the second
limb is more problematic because tests based on imputed knowledge require
greater supposition, this concept is not unknown in the law. In fact, the entire
two-step approach is very similar to that applied in the defence of innocent
dissemination, which the judge noted could still be available to parties like the
defendants in the Wishart case. It seems likely that the test will be applied in
a general way to determine the preliminary matter of who is a publisher, and
then in a more detailed way to the question of whether the defendant, although
a publisher, was actually innocently disseminating the material. It is difficult
to conceptualise a situation where applying the test would result in a finding
that a defendant has published due to control, but that same control would not
then prevent a defence of innocent dissemination from arising.

Extent of parliamentary privilege

In the last update I referred to AG v Leigh, a Supreme Court decision where
the appeal by the Crown on the question of whether advice given by a civil
servant to a Minister can be protected by absolute privilege was unsuccessful.6

Concerned that the availability of a limited qualified privilege defence did not
prevent any chilling effect on the giving of advice, the Parliament’s Privileges
Committee established an inquiry on a question of privilege concerning the
case in September 2012.7 The terms of reference were broad and in fact
contained eight questions. These ranged from whether the judgment affected
or purported to affect the scope of art 9 of the Bill of Rights, which protects
freedom of speech and ‘proceedings in Parliament’ from being questioned or
impeached outside Parliament, to whether the meaning of ‘proceedings in
Parliament’ should be defined in legislation. Twelve submissions were
received, which unsurprisingly contained a range of views, and expressed a
good deal of uncertainty. Representatives of privileges committees from other
jurisdictions and those connected to the operation of parliament tended to
object to the judgment. Those from Australian states with experience of
legislation in the area tended to think it was the answer, but still counselled
caution and advocated narrowness of scope. The New Zealand Law Society

5 Wishart [2013] NZHC 540 (19 March 2013) [117].
6 [2012] 2 NZLR 713.
7 New Zealand Parliament, Review of Parliamentary Privilege <www.parliament.nz/en-

NZ/Features/8/7/2/00NZPHomeNews201209211-Review-of-parliamentary-privilege.htm>.
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regretted the lack of time to consider such complex issues in any depth. Of
some significance, New Zealand State Services Commissioner Iain Rennie
stated:

I do not believe the Leigh decision imposes an unreasonable constraint on public
servants nor does it fetter their ability to convey appropriate information to
ministers. Officials are required to present information to ministers in accordance
with their obligations as public servants and are afforded protection so long as they
do so in good faith.8

He stood by this view eschewing any real chilling effect of the law in a later
supplementary submission.9 The Privileges Committee released its report in
June 2013,10 and unsurprisingly recommended legislation to replace existing
provisions impacting on privilege.11 Under the proposal, a Parliamentary
Privilege Act would contain a definition of ‘proceedings in Parliament’ and
what is meant by ‘impeaching and questioning’ such proceedings. Australia’s
Parliamentary Privileges Act 1987 (Cth) was recommended as a useful model
for the new legislation because it has reportedly given rise to few cases or
disputes. The government introduced a Parliamentary Privilege Bill and is
taking submissions on it until mid-2014.

Defamation and satire
A satirical political website The Civilian,12 established by a recent political
science graduate, made the headlines in April 2013 when it published its first
threat of legal action. Lawyers acting on behalf of Conservative Party leader,
Colin Craig, advised The Civilian that it had inaccurately quoted Mr Craig in
an article discussing the recent passage of legislation legalising gay marriage.
During speeches in Parliament, MP Maurice Williamson described seeing a
‘big gay rainbow’ and taking it as a sign that the new legislation was a good
idea. The Civilian suggested Mr Craig had said Mr Williamson needed to
understand just what such a rainbow meant, and quoted him as saying: ‘After
Noah’s flood, God painted a giant rainbow across the sky, which was a
message that he would never again flood the world, unless we made him very
angry. And we have.’ While most followers of the site understood the
reference to be a satirical comment on Mr Craig’s position on gay marriage,
Mr Craig objected to it as inaccurate and a fiction designed to make him look
ridiculous. The site was directed to remove the material the same day and to

8 Iain Rennie, State Services Commissioner, Submission to the Privileges Committee, Review

of Parliamentary Privilege, 29 October 2012 <http://www.parliament.
nz/resource/0000239567>.

9 Iain Rennie, State Services Commissioner, Submission to the Privileges Committee, Review

of Parliamentary Privilege, 23 November 2012 <http://www.parliament.
nz/resource/0000239565>.

10 Privileges Committee, House of Representatives, New Zealand Parliament, Question of

Privilege Concerning the Defamation Action Attorney-General and Gow v Leigh (2013)
<www.parliament.nz/en-NZ/PB/SC/Documents/Reports/f/b/8/50DBSCH_SCR5877_1-
Question-of-privilege-concerning-the-defamation.htm>.

11 The committee has made recommendations about removing judge-made limits on
parliamentary privilege before: see Privileges Committee, New Zealand Parliament,
Question of Privilege Referred 21 July 1998 Concerning Buchanan v Jennings (2005).
These have been endorsed in the latest report.

12 The Civilian <www.thecivilian.co.nz>.
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publish a statement of apology and retraction for 7 days. Its response was to
publish the letter and its reply in which it expressed horror to learn of the
misquote and further: ‘We would never dream of making Mr Craig look
ridiculous. Indeed we’re quite content to leave that up to him.’ Mr Craig did
not pursue the matter, expressing the view that a retraction had been made,
even if it was a humorous and tongue-in-cheek one. There is no special
defence of satire for defamation in New Zealand, although an early case,
Massey v New Zealand Times Co,13 which involved a satirical political
cartoon, suggests that MPs and public figures should perhaps be more robust
than others and might find it harder to establish defamatory meanings in such
circumstances. New Zealand’s developing public interest qualified privilege
defence would also provide protection for satirical comment, especially in the
political sphere. In this instance, though, Mr Craig helped The Civilian to
become a much more popular website.

Breach of confidence

Interim injunction

In 2013, the Earthquake Commission (‘EQC’) obtained an interim injunction
prohibiting the publication of information released by accident which
contained details of repair plans and estimates for repair costs for thousands
of Christchurch homes.14 Mr Staples, an earthquake repair contractor in
Christchurch, received the information due to the original accidental release,
but an unknown blogger received the same information from a disgruntled
EQC employee and made it available online. The order was directed at ‘those
who have received the information contained in the spreadsheet inadvertently
released by EQC on 22 March 2013’. The blogger outed himself as a
disgruntled ex-EQC employee and is facing a possible charge for breach of the
order although he argues he is not liable because he just linked to the
information.

In cases where an order might shut down speech, NZ case law suggests
stringent requirements must be met — the applicant has to show they have a
‘clear and compelling case’ to be able to pre-censor speech.15 It is not clear
from the judgment in the EQC case that this extra requirement was addressed.
It may well have been, but that is not obvious from the reasons given for the
decision.

Further, an applicant for an order based on anticipated breach of confidence
must demonstrate the information was confidential in nature and that it has
been or may be published to the detriment of the applicant. The defendant
usually has to make out any public interest defence, but where, as here, the
information is government information, the applicant must show additionally
that there is a public interest in the information remaining secret. Again, there
is no clear evidence from the judgment that this burden was discharged and
how it was discharged. EQC released statements to the effect that the
information is commercially sensitive and may skew the market for repair and

13 (1911) 30 NZLR 929.
14 Earthquake Commission v Unknown Defendants [2013] NZHC 708 (9 April 2013).
15 TV3 Network Services v Fahey [1999] 2 NZLR 129.
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rebuild work in Christchurch if it is released, but there is no evidence in
relation to the interim order that the court considered such arguments and
accepted them. Once again, this might have been done, but we cannot tell by
looking at the judgment.16

There are a number of public interest arguments that could be made.
Members of the public in Christchurch have a general interest in having their
claims settled quickly, accurately and fairly. Taxpayers generally have an
interest in that too, and in knowing that EQC is performing as it should.
However, those taxpayers, including Christchurch taxpayers, have an interest
in EQC getting value for the taxpayer dollar, within the law. And Christchurch
residents have an interest in a market being maintained that does not become
an obstacle to the quick, accurate and fair settlement of claims. Whether the
leaked information serves any of these public interests has not been tested. If
the blogger is charged, the question of whether linking online can constitute
contempt by publication will fall to be addressed.

Censorship

Introduction
In the 2011–2012 year, 1518 publications were classified, of which nearly 10
per cent (149) were found objectionable, including two feature films which
dealt with extreme violence and sexual violence. This is half the percentage of
objectionable classifications in the previous year and is said to reflect a
significant decrease in Crown submissions.17 Seven applicants appealed
decisions of the Office of Film and Literature Classification (the ‘Office’) to
the Film and Literature Board of Review which confirmed the classifications
of the Office in six cases, but lowered the classification of the film The Girl
With The Dragon Tattoo from R18 to R16.18

Cultivation of cannabis magazine objectionable
The Office has maintained a consistent stance in relation to publications that
predominantly detail how to grow cannabis. In a 2012 decision involving the
magazine High Times,19 the magazine was classified as objectionable. The
‘lifestyle’ magazine had a particular focus on the cultivation of cannabis and
was classified based on the extent and degree to which, and the manner in
which, it promoted and encouraged criminal activity under s 3(3)(d) of the
Films, Videos, and Publications Classification Act 1993 (NZ). A significant
proportion of its content was extensive easy-to-follow instructional material
on the cultivation of cannabis aimed at those with no knowledge or experience
of cannabis cultivation. Other material of general interest to cannabis users
and those interested in the reform of marijuana laws did not sufficiently
mitigate the promotion of cannabis cultivation which is a criminal offence.

16 These criticisms are raised by commentator Steven Price in his Media Law Blog: see Steven
Price, Interim Injunction Against EQC Blogger (10 April 2013)
<http://www.medialawjournal.co.nz/?p=605>.

17 ‘Annual Report of the Office of Film and Literature Classification 2011/2012’ (Annual
Report No G.58, Office of Film and Literature Classification, 30 June 2012) 14.

18 Ibid 7.
19 High Times March 2012, OFLC Ref 1200339.000, 31 May 2012.
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Amendment to censorship legislation

The government has introduced a Bill which would increase the maximum
penalties for possession, importation and exportation of objectionable
publications from 5 to 10 years imprisonment, and for distributing or making
such a publication from 10 to 14 years. A presumption of imprisonment is
included for repeat offenders. The Bill also clarifies that possession includes
intentionally viewing electronic material and creates a new offence of indecent
communication with a child (by texting, online and verbal communication).
Additionally, public prosecutors would no longer have to seek the
Attorney-General’s leave to prosecute.20

Privacy

Refusal of interim injunction against media

The High Court recently declined an application for an interim injunction in
a case involving anticipated publication in mainstream media, even though it
had considerable sympathy for the plaintiff’s position.21 The case involved an
urgent application for interim relief to prevent the publication of a statement
sent to the media by the plaintiff’s ex-wife which raised allegations he had
assaulted her 2 years before and which had been referred to police. The
plaintiff was the executive principal of a leading private school who advised
the school board of the allegations and maintained the incident was a minor
domestic dispute involving a technical assault if any at all. The plaintiff now
feared that he would be stood down if the matter got into the public domain
and the reputation of the school would suffer. Among other submissions, he
suggested the allegations were a private matter between himself and his
ex-wife which would cause irreparable harm if published, especially if no
criminal charges were laid. Toogood J found that the principal of a high profile
school could have no reasonable expectation of privacy in relation to an
allegation that his past conduct was the subject of a police investigation.
Further, although disclosure of that fact would be embarrassing and perhaps
distressing to the plaintiff, it did not reach the threshold required of being
publicity that is highly offensive or objectionable to a reasonable person of
ordinary sensibilities. The application was also based on a possible defamation
claim. However, Toogood J concluded that there was no evidence that the
newspaper involved intended to publish anything untrue about the matter.

In concluding, the judge referred to the defendant as a responsible news
media organisation which could reasonably be expected to give a balanced
report on the matter. This meant the high threshold for injunctive relief based
on anticipated publication had not been crossed. While there is no articulated
Bill of Rights analysis in the judgment, it is clear the judge was cognisant of
the need to take great care when granting interim relief against media
defendants.

20 Objectionable Publications and Indecency Legislation Bill 2013 (NZ).
21 Clague v APN News and Media Ltd [2013] NZAR 99.
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Review of the Privacy Act

The government has issued a response to the Law Commission report
reviewing the Privacy Act 1993 (NZ) (‘Privacy Act’).22 That report contained
over 100 recommendations for reform. The government has agreed with the
Law Commission’s key recommendation to replace the Privacy Act with a
new Act and agreed that a principles-based approach to the regulation of
privacy should be retained. The detail of the new Act and what approach will
be taken, however, is still being worked on.

Intrusion upon seclusion tort

I referred in the last update to the ground-breaking High Court decision in C
v Holland which recognised an action for intrusion upon seclusion.23 For some
time it appeared the decision was to be appealed. The appeal has now been
dropped and the matter settled. The testing of the decision in a higher court
will have to wait for another day. In the meantime, New Zealand has an
intrusion tort.

Harassment

Online harassment

Two cases in the District Court recently decided by Harvey J appear to be the
first to give detailed attention to the possibility of our harassment legislation
being used against bloggers who pursue online campaigns against other
individuals.24 The cases arose because the respondent created and maintained
a blog where she posted comments about Ms Flannagan and Ms Brown. The
first application for an order to restrain the blog postings failed, but another,
made less than a month later in relation to further comments posted in the
meantime, was successful.

In general, the comments alleged dishonest behaviour, addiction to pain
killers and lack of professionalism in Ms Flannagan’s profession. Though such
comments could also come within the law of defamation if untrue, it appears
the posts also contained private information. However, pursuing a harassment
claim did not require any investigation into the truth or otherwise of the
statements.

Harvey J had in a 2012 case refused a restraining order to the two victims
involved for comments made on the site because there was no causal nexis
between what the blogger had done and the distress suffered except in relation
to one posting and that did not justify a restraining order. It was made clear in
both cases that the mere posting of a blog, whilst it may be publication for the
purposes of defamation, may not, by itself, be a specified act that would

22 New Zealand Ministry of Justice, ‘Government Response to Law Commission Report —
Review of the Privacy Act 1993’ (27 March 2012)
<http://www.justice.govt.nz/publications/global-publications/g/government-response-
privacy>.

23 C v Holland [2012] 3 NZLR 672.
24 Flannagan v Sperling (Unreported, District Court of Waitakere, Harvey J, 4 June 2013);

Brown v Sperling [2012] DCR 753.
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amount to harassment under the Harassment Act 1997 (NZ) (‘Harassment
Act’).25 Harassment under the legislation requires more than the passive
posting of material that comes to the attention of the subject of the postings.

Under the civil regime whereby private individuals can sue, a person has to
show:

• there is a pattern of behaviour involving particular acts on at least 2
separate occasions in the last 12 months. The particular sorts of acts
include typically harassing physical behaviour such as watching,
following or making contact with a person, but also include the
giving of offensive material to the person or leaving it where it will
be found by, given to, or brought to the attention of the victim;26

• the behaviour has or will cause distress and would cause distress to
a reasonable person in the victim’s shoes; and

• in all the circumstances, the degree of distress justifies an order being
made and that order is necessary to protect the victim.

There is also a defence of lawful purpose, though the boundaries of that
defence are uncertain within harassment law.

Harvey J held that posting a comment on a blog is giving or bringing
offensive material to the attention of the victim where it is intended that other
persons will be able to view it and/or the contents will be drawn to the
attention of the victim. Therefore, if you are unaware of the posting, you are
not harassed. In both cases, the blogger posted comments knowing that the
victims were part of a common blogging community and would be likely to
find out about them. In the second case, this was definite because of the failed
earlier application. Therefore the blogger had the required intent.

The second requirement is that the material is offensive. In the second
application, the judge held that this was both subjectively and objectively true.
Harvey J not only relied on the fact that defamatory statements had been
posted, he also observed that the blog contained personal and private
information and disparaging remarks about morality, integrity, professional
ability and honesty. Aware of the need to protect freedom of expression, the
judge also took account of the robust nature of exchange on the internet when
reaching this conclusion.

The third requirement is to establish the necessary distress. In the second
application, the judge considered the length of time the postings had
continued, the fact that the website had been taken down for a time but was
then revitalised, others would see the postings which remained on the internet,
and the untrue allegations were very serious. When considered together, these
features were found to be distressful to the applicant and to any reasonable
person in her shoes. A causal connection existed in the second case between
what the blogger had done and the distress of the applicant, because the
applicant had not actively sought out the blog comments as in the earlier case.

As to the remedy, a standard order under the Harassment Act is generally
about 12 months long. However, the applicant here sought an order to restrain
postings indefinitely, remove certain postings and comments associated with
them, and publish retractions of some matters. The judge made a restraining

25 Brown v Sperling [2012] DCR 753 [72]–[85].
26 Harassment Act 1997 (NZ) s 4(1)(f).
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order but did not order any retraction as he thought this would jeopardise the

integrity of future restraint.

The judge gave careful consideration to the Bill of Rights in two ways when

looking at the restraining order. He noted such orders are like the ‘take down’

orders contemplated by the Law Commission in its Ministerial Briefing Paper

on cyber-bullying which the government has recently agreed to implement.27

He noted that the Bill of Rights is to be considered in relation to both ordering

removal of posts and the length of time any future restraint will last.

As to whether ordering the removal of certain posts could be justified in

terms of limiting freedom of expression of bloggers, the judge concluded that

this was so by weighing the competing interests of the parties. He then found

an indefinite duration for future restraint was justified, because serious

allegations had been made that would last throughout the applicant’s

professional life.

Harvey J is fond of referring to the nature of publication on the internet as

‘the document that does not die’ because the internet re-communicates

information and stores it in archives. In the successful application, he was of

the view that an order with a limited time period would simply be undermined

as soon as it lapses by reposting of the information. Harvey J concluded that

an indefinite restraining order can mitigate, though not remove all of this

effect, and so was worthwhile. If the defendant wanted to have the order

discharged or varied, she could apply to justify such a change. This appears to
indicate that blogging and publication on the internet generally will justify
more extensive restraining orders than other forms of publication.

When the government implements the Law Commission’s cyber-bullying
proposals, there may be no need to resort to the Harassment Act provisions.
The Law Commission has recommended a new criminal summary offence of
sending a digital communication that is grossly offensive, or indecent, obscene
or menacing, or knowingly false, knowing that it will cause substantial
emotional distress. This would clearly apply in the circumstances and would
only need one blog posting, not two or more to form a pattern of behaviour.
The alternative under that scheme will be to attempt to resolve such
complaints through an approved agency like Netsafe, which will act as a
mediator. If unsuccessful, the matter will then be referred as a last resort to a
District Court judge, who will refer to a set of special principles and can make
orders for take down, apology, correction, or disclosure of identity of an
alleged perpetrator, but will not be able to impose fines.

If the behaviour did not amount to cyber-bullying, it could still be covered
by the Harassment Act, which is to be amended to make clear that it covers
digital communications. However, Harvey J has covered any gaps in the
meantime in these decisions which carefully conclude that the legislation does
apply to blogging in relevant, appropriately limited, circumstances.

27 Law Commission, ‘Harmful Digital Communications: The Adequacy of the Current
Sanctions and Remedies’ (Ministerial Briefing Paper, Law Commission, 15 August 2012);
see n 33 below.
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Official information

Review of legislative regime

I referred in the last update to the 2012 Law Commission report on the New
Zealand’s 30-year-old official information regime, which made
recommendations for significant reform.28 The government has now
responded indicating that it will not be advancing any major reforms, but will
progress selected recommendations. These include extending the official
information regime to the administrative functions of the courts, but not to the
Offices of Parliament, the Parliamentary Counsel Office, the Office of the
Clerk and Parliamentary Service and the Speaker of the House. No special
office responsible for oversight of the regime is to be set up but the Office of
the Ombudsman will be supported to provide improved education and
guidance. New commercial protections are to be advanced, as well as for
third-party information and other issues related to the Privacy Act. The
remaining recommendations will be progressed as opportunity and priorities
allow.29

Regulation of media

Regulation in the new media age

I referred in the last update to the Law Commission issues paper — The News
Media Meets New Media.30 In a final report released in March 2013,31 the Law
Commission has recommended that the current complex system of media
regulation be replaced with one overarching regulator known as the News
Media Standards Authority (‘NMSA’). Membership of NMSA is to be
voluntary, but mainstream media are incentivised by being promised in return
the privileges in laws such as those which give media presumptive access to
courts, exemptions from the operation of the likes of the Privacy Act and the
Fair Trading Act 1986 (NZ), and access to certain defences in the Defamation
Act 1992 (NZ) so long as reports are fair and accurate. It is unclear what would
happen if significant media did not join up. It seems likely that since such
media have those privileges now, the only way they can be removed is by
statute. Arguably, any statute that did this would be in breach of the Bill of
Rights s 14 ‘Freedom of Expression’ provision.

Membership of NMSA is to be independent of both media and government.
An independent panel is to work on this. Meeting the requirements of
independence might prove onerous in a small country like New Zealand.
Members of NMSA will fund the body, although the government will provide
some funding for its recommended research function. The media burden could

28 Law Commission, The Public’s Right to Know: Review of the Offıcial Information

Legislation, Report No NZLC R125 (2012).
29 New Zealand Government, ‘Collins Outlines Plan to Improve OIA Law’ (Press Release,

4 February 2013).
30 Law Commission, ‘The News Media Meets “New Media”: Rights, Responsibilities and

Regulation in the Digital Age’ (Issues Paper, NZLC IP27, December 2011).
31 Law Commission, The News Media Meets ‘New Media’: Rights, Responsibilities and

Regulation in the Digital Age, Report No NZLC R128 (2013).
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be quite costly. NMSA may well be busy as it is to cover three previously
separate jurisdictions — print media, broadcasters, online and anything
between. Additional costs will attach to the recommended development of a
mediation service, as with the recommended appeal to an independent body.

NMSA will have power to make take down orders, correction orders,
apologies, rights of reply and censure. These are all very sensible and
appropriate. However, the members of NMSA will agree to be bound by its
rulings by signing a contract. People who complain to the body will not be
parties to that contract. If a media member decides it will not comply with an
order after all, in breach of its contract, the process for the complainant to
enforce the order may be long and costly. Likely NMSA can enforce the
contract. But that is not a form of enforcement that is very accessible to
ordinary people.

Media who choose not to join NMSA will still be covered by other laws
such as those relating to defamation and privacy, the Privacy Act and breach
of confidence. They will also be subject to the new laws recommended by the
Law Commission in its Ministerial Briefing Paper on cyber-bullying,32 also
discussed in the last update, whereby criminal offences and access to a new
civil regime will deal with speech that causes serious harm. The
recommendations in the report and in that Briefing Paper are somewhat
co-dependent for the full symmetry of the review reforms to be realised. The
government agreed to implement the cyber-bullying recommendations,33 but
declined to implement the final report on media regulation generally. Justice
Minister Judith Collins noted that the review was not driven by a crisis of
confidence in the mainstream media, and that she thinks the media in New
Zealand have already made good progress in dealing with these challenges.
She concluded there is no pressing need for statutory or institutional change
of the regulatory bodies.34 Unfortunately, however, the regulatory gaps
identified by the Law Commission remain, in spite of OMSA, discussed
below.

Online Media Standards Authority

While the government has been considering the Law Commission
recommendations for regulatory reform discussed above, television
broadcasters TVNZ, SKY/Prime, MediaWorks TV, and Maori Television, and
radio broadcasters Radio New Zealand, The Radio Network and MediaWorks
Radio have developed an industry-led body to regulate the identified
unregulated area of online news and current affairs content, which came into
being on 1 July 2013.35 The Online Media Standards Authority (‘OMSA’)
published a code of standards and provides a free complaints process overseen

32 Law Commission, ‘Harmful Digital Communications: The Adequacy of the Current
Sanctions and Remedies’ (Ministerial Briefing Paper, Law Commission, 15 August 2012).

33 See New Zealand Government, ‘Time’s Up for Cyber Bullies’ (Press Release, 4 April 2013).
One change is that the District Court will host the civil regime, rather than a specialist
tribunal.

34 Government Response to Law Commission Report, ‘News Media meets New Media’,
<http://www.justice.govt.nz/publications/global-publications/n/news-media-meets-new-
media-government-response-to-law-commission-report> October 2013.

35 See Online Media Standards Authority <http://www.omsa.co.nz/>.
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by the OMSA Complaints Committee. The Complaints Committee is chaired
by retired Court of Appeal judge Sir Bruce Robertson and has four public
members and three broadcasting industry representatives in total. The new
body is modeled on the self-regulatory Advertising Standards Authority and
the New Zealand Press Council (‘Press Council’). OMSA only applies to its
broadcaster members and does not cover new media, such as bloggers.

Court reporting

Appeal against conviction on basis of pre-trial media
coverage

I have previously discussed Solicitor-General v Fairfax36 where the
Solicitor-General was unsuccessful in prosecuting media in contempt
proceedings arising from publication of evidence of intercepted
communications between the accused who were arrested following a
nation-wide execution of search warrants under the Arms Act 1983 (NZ) and
the Terrorism Suppression Act 2002 (NZ). In the last update, I also mentioned
a connected decision, Bailey v R,37 where the Court of Appeal dealt with an
appeal as to suppression orders being reduced in this prominent case. The
court found that there was public interest in publication of the material and the
appeal had no merit. The actual trial has now been held and the four accused
found guilty. In Iti v R38 the Court of Appeal dealt with their appeal on various
grounds, including prejudicial pre-trial publicity, the trial judge having refused
an application for a stay. Because of the alleged connection with terrorism, the
searches and arrests received intensive coverage in mainstream media and on
the internet, including coverage of the affidavit evidence which was the
subject of the failed contempt proceedings against media. The affidavit
evidence was in fact inadmissible in the trial but was still available online
when the trial was held. The Court of Appeal looked at all the circumstances
and concluded that there was no risk of an unfair trial for a number of reasons.
First, there was a time delay of some years between the major publicity at the
end of 2007, and the trial which began in February 2012. Second, the court
had faith in the empanelling process and the trial judge’s firm and repeated
directions about publicity to the jury, including special reference to material
on the internet. Third, there was nothing to suggest the directions had not been
followed — in fact, the verdicts suggested the jury had approached the task in
an analytical manner. All four sought leave to appeal to the Supreme Court on
this and other matters. The applications for leave to appeal were declined, and
the approach of the Court of Appeal to the pre-trial publicity issue was
affirmed.39

36 (Unreported, Wellington High Court, Randerson CJ, Gendall J, 10 October 2008) (redacted
version). See Ursula Cheer, ‘New Zealand Media Law Update’ (2009) 14(4) Media & Arts

Law Review 530.
37 [2011] NZCA 480 (16 September 2011).
38 [2012] NZCA 492 (29 October 2012).
39 Signer v R [2013] NZSC 40 (23 April 2013).
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Permanent name suppression following discharge without
conviction

Where permanent name suppression is sought following an acquittal, courts
are to take the circumstances of the acquittal into account in order to
determine the matter. In M v R40 the Court of Appeal considered an appeal
against refusal of permanent name suppression following the appellant’s
discharge without criminal conviction under s 347 of the Crimes Act 1961
(NZ). The appellant had been discharged after the Crown elected to call no
evidence against her on two assault charges against a child she was in a
familial relationship with. APN New Zealand Ltd appeared representing the
media and opposed the appeal and an attempt to adduce further evidence. The
court recognised the legitimate interest of the media in the appeal, but
considered that the evidence of the parties should carry the greatest weight in
what was a balancing exercise. Permanent name suppression required the
courts to strike a balance between the public interest in open justice (with
media acting as surrogates for the public) and the potential harm to those
connected with criminal proceedings. Acquittals were not all the same and
therefore no blanket rule could apply to name suppression in this context. The
particular circumstances required examination. Open justice remains the
starting point, but where a case has not reached the point where there has been
significant judicial involvement in the outcome, the open justice principle
might be more vulnerable to being displaced. Here, the circumstances of the
acquittal and the further evidence adduced combined to do just that. The court
noted the arguments made by the media as to the important public interest in
freedom of expression and open justice supported by s 14 of the Bill of Rights,
but emphasised the public interest element in permanent name suppression in
some cases. In this particular case, therefore, permanent name suppression
prevailed.

Permanent suppression under new legislation

The Criminal Procedure Act 2011 (NZ) established a legislative regime for the
granting of name suppression and took effect in March 2013. The provisions
made obtaining interim suppression at first appearance easier, but imposed
more onerous requirements at a later stage. The first cases involving decisions
made under the new legislation are now appearing. One early High Court
decision indicates that the more onerous new requirements may be
undermined if other provisions in the legislation with lower thresholds can
also apply to the same facts. In RM v Police,41 Priestley J found that the
appellant had made out his case for permanent name suppression by a whisker.
The appellant was convicted of arson as a first-time offender after planning the
burning down of an investment property with two other offenders. The
appellant received a lenient sentence even though the crime is a serious one,
and sought to make an interim suppression order permanent. Two aspects of
the new procedural requirements arose in this appeal against refusal of
permanent name suppression by the District Court. First, the High Court

40 [2013] NZCA 113 (19 April 2013).
41 [2012] NZHC 2080 (16 August 2012).

94 (2014) 19 Media and Arts Law Review



JOBNAME: No Job Name PAGE: 97 SESS: 1 OUTPUT: Thu Mar 27 12:13:24 2014
/journals/journal/malr/vol19pt1/part_1

considered whether publication of the defendant’s name would cause extreme
hardship to him.42 The judge noted that the intention of parliament in passing
the legislation was to raise the bar and make it harder to obtain suppression
than in the past. Nonetheless, the test was a contextual one and all relevant
details had to be considered. Here the offence was serious but the appellant
was a first time offender and had a good chance of going straight. He lived a
long way from the crime scene, but had a high profile name because of the
status and activities of a relative who was well known in sport. His employer
supported him but indicated if his name was disclosed, he would be likely to
lose his job. Although open justice was the starting point, after evaluating the
relevant factual and personal circumstances, the court concluded that the
threshold of extreme hardship had been crossed, though only just.

However, in the same case, permanent suppression was also granted on
other grounds which require a lesser test. The legislation provides that where
the victim of an offence will suffer undue hardship, an order may be made.43

In this case, the appellant’s wife was treated as a victim as she had a quarter
interest in the destroyed property and was fragile both financially and
emotionally. The judge held that the threshold for her as a victim had been
clearly crossed.

Lifting of coroner’s name suppression

In Gravatt v The Coroner’s Court at Auckland44 Whata J found that a coroner
had erred in law in making orders suppressing the names of a doctor and other
medical workers who had been involved in a case which resulted in the death
of a young man from meningococcal disease in 2009. The coroner did not find
any individual at fault and recommended systemic changes to the assessment
and treatment of patients. He suppressed the names of the medical team
because he thought publication would punish them as individuals in an
overwhelmed and over-stressed system. Suppression was made under the
Coroners Act 2006 (NZ) s 74, under which a coroner must be satisfied that it
is in the interests of justice, decency, public order or personal privacy to do so.
Whata J, a thoughtful and orderly judge with a strong interest in fundamental
freedoms, noted that this was an exercise of discretion impinging on freedom
of expression and open justice which required a three step threshold inquiry:
first, express statutory authority, second, interpretation and exercise consistent
with freedom of expression, and third, discretionary infringement of the
freedom must be justified.45

The coroner’s primary concern had been public order, which Whata J
interpreted to mean a risk that publication of names and unfair media attention
might deter professionals from working in the health system. However, the
judge held that a generalised fear about being named was insufficient, and
latent potential for unfair media criticism was too opaque to justify limiting
freedom of expression. The coroner’s report had made clear that the blame
was not to be attributed to individuals, which would mitigate any adverse

42 Criminal Procedure Act 2011 (NZ) s 200(2)(a).
43 Ibid s 200(2)(c).
44 [2013] NZHC 390 (4 March 2013).
45 Gravatt v The Coroner’s Court at Auckland [2013] NZHC 390 (4 March 2013) [38]–[45].
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impact on reputation. Whata J was also of the view that any weighing of
privacy in a decision must be consistent with the development of NZ’s privacy
tort, in particular with its requirement of a reasonable expectation of privacy
and the balancing of that with public interest in the information. Work place
information not already in the public domain was a matter of personal privacy,
and ongoing public interest in this case should relate to the system and not the
individuals. However, the privacy interest was not that high since health
professionals are subject to scrutiny and normally named in disciplinary
proceedings. Therefore privacy did not outweigh the free speech value in the
coronial process in this case.

Overall, Whata J was of the view that the coroner’s reasons were too
generalised to support suppression under the legislation. The decision makes
it clear that a robust and focused analysis is to be applied where speech can
be suppressed by the exercise of statutory discretion. The judgment is a further
example of the maturation of Bill of Rights jurisprudence in NZ law. The
hospital board decided not to appeal the decision.

Pre-appeal access to court record
Open justice does not have presumptive weight and in fact, may have less
weight when access to court records is applied for at a pre-appeal stage. In
Patterson v Commissioner of Inland Revenue46 the Dominion Post newspaper
sought access to the court record in an appeal of bankruptcy proceedings but
was refused access to some material because the application was premature
and much of the information was private. Mr Patterson had been convicted of
fraud and was later made bankrupt in 2011. While his appeal in the bankruptcy
was pending, the Dominion Post applied for access to the notice of appeal, the
decision, High Court documents and any documents filed in the appeal on the
grounds that there was public interest in the efforts to prevent Mr Patterson
from benefiting from his frauds. The Court of Appeal (Access to Court
Documents) Rules 2009 (NZ) (‘Court of Appeal Rules’) give a general right to
the formal court record except when a judge has prohibited this. This meant
access was permitted to the decision under appeal. The other documents were
dealt with after balancing a number of factors, each given such weight as the
court thought fit in the circumstances.47 In this respect, the High Court Rules48

and the Court of Appeal Rules are nearly identical and are to be approached
in the same way. Open justice, despite early authority to the contrary, is not
given priority.49

The court concluded there was legitimate public interest in the appeal and
that any anticipation of ‘trial by media’ was misplaced because the appeal was
to be heard by the Court of Appeal, not a jury. The notice of appeal could be
released but the other materials sought, including letters from the Inland
Revenue Department, communications on legal aid, correspondence with the
District Court, and Offıcial Information Act 1982 (NZ) and Privacy Act

46 [2013] NZAR 136.
47 Court of Appeal (Access to Court Documents) Rules 2009 (NZ) r 17. In this respect, the

judge notes that the High Court Rules and the Court of Appeal Rules are nearly identical and
are to be approached in the same way.

48 Judicature Act 1908 (NZ) sch 2.
49 Patterson v Commissioner of Inland Revenue [2013] NZAR 136 [16]–[19].
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requests, contained a significant amount of private information. Although it
could be redacted, the Court of Appeal concluded this would be too
time-consuming and in any event, there was little relevant information not
already accessible. The proceedings were still at an early stage and the
newspaper could make a fresh application after the appeal is heard. Therefore
the other documents were not released at the pre-appeal stage.

Contempt

Contempt and breach of suppression

High profile NZ cricketer Jesse Ryder was assaulted by two men outside a
Christchurch bar in March 2013. Before the alleged offenders had appeared in
court, the local Fairfax newspaper, The Press, published their names. There
was also intense speculation in mainstream and online media about what had
happened. At their court appearance, the men applied for and were granted
name suppression. On leaving court, the men were filmed by a bystander on
his cell phone, and the images were later posted on a social media website
even though the bystander had been told of the existence of the suppression
order by a policeman. The bystander pleaded guilty to breaching the
suppression order and faced new penalties under the Criminal Procedure Act
2011 (NZ), which provides for imprisonment for deliberate breach, and
possible contempt proceedings. However, he was sentenced to 2 months’
community detention with a curfew of 8pm to 6am and ordered to complete
140 hours of community service. One of the alleged assaulters pleaded guilty
but his sentencing is delayed until the other alleged offender is tried, probably
in 2014. Counsel has indicated he will seek a stay of proceedings based on
inaccurate reporting and the breach of suppression. In publishing the names,
the newspaper was exploiting the ambiguity in NZ law as to when the sub
judice period begins. Some case law suggests the test is when proceedings are
imminent rather than when they are pending.50 This and other uncertainties
about contempt law have prompted regular calls for a review of the law, as to
which the government has made an announcement, detailed below.

Review of contempt of court

The government has referred a wide-ranging review of NZ’s contempt laws to
the Law Commission.51 The Law Commission will assess whether our
judge-made law is still justifiable in principle, coherent and accessible. The
review will cover jury behaviour in particular in relation to social media,
publication of material which is prejudicial to fair trial, deliberate breach of
court orders, and acts and publications which amount to scandalising the court
and challenging the administration of justice. The review will produce an
issues paper in 2014, followed by a final report.

50 R v Burns [2002] 1 NZLR 387, 392–3.
51 Law Commission, ‘Commencement of Review of Contempt of Court’ (Press Release,

11 April 2013).
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Broadcasting Standards Authority

Introduction

The Broadcasting Standards Authority (‘BSA’) Annual Report for 2012
records a significant decrease both in the number of complaints received (195
compared to 250 for 2011), and in those upheld (17 or 10 per cent of decisions
made, compared to 29 per cent for the previous year).52 This reduction is
significant. The BSA has suggested it may flow from their more robust and
integrated analysis of freedom of expression. Whatever the reason, the newly
constituted BSA is moving closer in its approach to the Press Council, which
places freedom of expression at the forefront of its processes. However, as
discussed below, at the same time the Press Council has been increasing its
uphold rate to nearer that typical of the BSA in previous years!

Of the 17 upheld decisions, 11 or 65 per cent were upheld with no order.
The standards breached in the decisions where an order accompanied the
uphold were accuracy, fairness and privacy. The largest order of
NZ$13,742.20 legal costs plus NZ$3000 costs to the Crown was made in
relation to a Campbell Live television programme in which it was inaccurately
reported that striking workers in a particular firm worked in ‘dirty, unsanitary
conditions’ and that the company had a rat problem.53

Privacy, accuracy and fairness

A complaint based on fairness, accuracy and privacy was not upheld in
relation to a news item which reported on a bullying incident at a certain
college, told from the perspective of the victim’s mother.54 The matter had
been dealt with by the school but the victim’s mother was frustrated because
she was not informed of the incident until a few days after it occurred. The
report contained repeated footage of the incident which had been captured by
cell phone and posted on social media sites. The BSA applied its new
approach to the Bill of Rights and freedom of expression by placing a value
on the speech involved at the outset. It thought the broadcast had a high level
of public interest and was valuable in terms of freedom of expression because
it exposed anti-social and harmful conduct, and raised public awareness of
bullying in schools. Balanced against that was the potential harm likely to
result from broadcast although the right to freedom of expression can only be
limited to an extent that is reasonable, and properly justified. Harm was to be
identified in terms of the underlying objectives of the broadcasting standards.
The complainant argued that the item gave an unfairly negative and
misleading impression of the school and staff members, and the item breached
the privacy of a student shown in the cell phone footage, and of an addressee
shown on a letter that was referred to. The BSA rejected the complaint, finding
that the school was provided with fair and reasonable opportunity to comment

52 Broadcasting Standards Authority, ‘2012 Annual Report’ (Annual Report, BSA Ltd, 30 June
2012) 15.

53 Paper Reclaim Ltd and TVWorks Ltd and RadioWorks Ltd (Broadcasting Standards
Authority, 2010–133, 8 July 2011).

54 Ruawai College Board of Trustees and TVWorks Ltd (Broadcasting Standards Authority,
2013–003, 7 May 2013).
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and the principal adequately presented the school’s position. No unfair
impression about the timing or duration of the incident had been created.
Overall the school was presented positively. The item was accurate in all
material respects and would not have significantly misled viewers. No privacy
issue arose because the student and addressee on the letter were not
identifiable.

Privacy

Consumer programmes using secret filming continue to be vulnerable to
privacy complaints, even where the filming takes place in a location set up by
the broadcaster for the filming. An episode of the programme Target utilised,
as in previous episodes, hidden camera footage of employees from three
different companies working in a house set up by Target. Companies were
scored out of 10 for their employees’ performance. The BSA applied its new
approach to the Bill of Rights by assessing the importance of the particular
speech and the extent to which the values of freedom of expression are
engaged, and weighing this against the level of harm identified in terms of the
underlying objectives of the relevant broadcasting standards. This meant the
privacy complaint was upheld because the complainant was identifiable, and
he did have an interest in seclusion in the Target house even though it had
been set up by the programme itself. The BSA has previously found that
caregivers filmed secretly in the Target house had such an interest, on the basis
that the house was not a commercial business open to the public, access was
restricted and the property was set off from public view.55 Therefore, the
broadcast of the hidden camera footage in this case was an offensive intrusion
in the nature of prying, the complainant did not give his informed consent to
the broadcast, and overall there was insufficient public interest in the footage
to justify the breach of privacy. However, the BSA made no order.

Good taste and decency

The South Park satirical animated series continues to attract good taste and
decency complaints. An episode was broadcast on Television Four at 9.30pm
depicting Queen Elizabeth II committing suicide following a botched
terrorism attempt.56 There was a prior visual and verbal warning and the
programme was rated Adults Only (‘AO’). Consistently with previous
decisions, the BSA recognised the value of satirical speech and the need for
caution when contemplating interference with such speech. Although the
speech was primarily a form of entertainment, it was also valuable because it
exposed unconventional ideas through the use of humour and satire, and
referred to current events and modern cultural icons. After taking contextual
matters such as timing and warnings into account, the BSA did not uphold the
complaint that the episode was in breach of what it calls the current norms of
good taste and decency. Freedom of expression includes the right to satirise
public figures. Overall, the content was acceptable during an AO programme
screened at 9.30pm.

55 O’Connell and TVWorks Ltd (Broadcasting Standards Authority, 2007–067, 25 June 2008).
56 Young and TVWorks Ltd (Broadcasting Standards Authority, 2012–085, 25 September 2012).
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Balance

The balance standard requires that when controversial issues of public
importance are discussed in news, current affairs and factual programmes,
broadcasters should make reasonable efforts, or give reasonable opportunities,
to present significant points of view either in the same programme or in other
programmes within the period of current interest.57 A segment on 3 News:
Firstline included an interview with a spokesperson from the Sensible
Sentencing Trust regarding a proposed amendment to the Parole Act 2002
(NZ). The spokesperson expressed her view that the amendment ‘did not go
far enough’ and that parole hearings should be abolished altogether. A
spokesperson for the Howard League for Penal Reform made a formal
complaint to TVWorks Ltd, the broadcaster, alleging that the item was
unbalanced because it did not include alternative viewpoints on a complex
legal issue. In addition, he argued that the spokesperson made inaccurate
statements that were not distinguishable as opinion, and that the item was
unfair to the parole board, prisoners, and victims of crime.

The BSA upheld the complaint that this breached the controversial issues
standard: the item discussed a controversial issue of public importance, and
while the presenter alluded to the existence of other points of view, this did not
go far enough — the broadcaster accepted that it had not made reasonable
efforts, or given reasonable opportunities, to present alternative viewpoints.
The BSA did not find a breach of the accuracy and fairness standards: the
statements amounted to comment and opinion and were therefore exempt
from standards of accuracy the item was not misleading, and parole board
members, prisoners, and victims of crime were all treated fairly. The BSA
made no order.

Press Council

Introduction

The Press Council dealt with 76 complaints in the 2012 year, 16 more than the
previous year.58 The uphold rate was nearly 28 per cent, however 3 of these
were partial upholds only. In only a few years, the uphold rates of the Press
Council and the BSA have reversed, with the Press Council currently
upholding most complaints. Sixteen complaints were mediated, the highest
number to date. The Press Council turned 40 and considered the Law
Commission recommendations for changes to regulation of the media,
discussed above. It differs from the Law Commission as to the desirability of
any regulatory body actually proactively monitoring the media, seeing this as
conflicting with any adjudication role. The Press Council agrees, however,
that it is time to consider its sanctions and endorses take-down powers, power
to order apology, correction or retraction, possible rights of reply and right to

57 Brooking and TVWorks Ltd (Broadcasting Standards Authority, 2012–121, 27 February
2013).

58 New Zealand Press Council, 2012 40th Report of the New Zealand Press Council (New
Zealand Press Council, 2012) 13.
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direct where a summary of an adjudication should appear. However, there is
no support for a power to fine or award compensation.59

Accuracy, balance and fairness

In a controversial decision in April 2013, the Press Council upheld a
complaint against magazine North & South’s cover article on homeopathy in
a 2012 edition.60 The decision indicates that media need to take particular care
in making statements of fact about medical research. It is possible to take a
robust critical attitude to products or practices that promote health outcomes,
but caution is required in choosing how to treat a particular topic.

The article in question stated that ‘homeopathic remedies have failed every
randomised, evidence-based scientific study seeking to verify their claims of
healing powers’. The Press Council found the article inaccurate in so far as the
state of scientific research into homeopathy is not as conclusive as North &
South had suggested. This finding was controversial because the Press Council
had departed from its usual procedure by considering expert evidence
submitted after the editor had answered the initial complaint to the Press
Council and after the right of reply. However, it does not appear the Press
Council depended on the expert evidence in reaching its decision that the
magazine had presented a bald statement of fact rather than one of opinion.

The Press Council also rejected the complaint that the article lacked balance
because it presented the views of two critics and only one defender. The
balance requirement is not a numerical one and here, the one defender had
been given ample coverage. Other criticism in an editorial echoed criticism in
other publications, and the cover lines and inside illustration simply reflected
the magazine’s stance on the subject. The editor had referred a letter the
complainant wrote in reply to a third party before publishing it together with
a response, but that was an editor’s prerogative.

Copyright

The Press Council has sidestepped applying copyright law, but upheld a
breach of copyright complaint because material was plagiarised and an
ineffective apology was made by the publication.61 A lifestyle magazine used
information and an image from a food-reviewing website without attribution
or permission. The material in question was one of the website’s photographs
and a paragraph of text that mirrored the website article in composition and
phrases used. The website asserted copyright at the end of all reviews on the
website and also set out its policy for giving permission for reprints. A
commissioned photographer had taken the image for the website. An apology
had been published which stated that ‘influence was taken’ from the website,
including use of the photograph. The Press Council does not normally uphold
complaints when an apology has been made, but in this case the apology was
inadequate. The apology and acknowledgement were published on the title
page of the magazine, below the staff listing and contact information. The two

59 Ibid 5.
60 Clive Stuart Against North & South (Press Council, Case Number 2320, April 2013).
61 Simon Farrell-Green Against Denizen (Press Council, Case Number 2247, September 2012).
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ambiguous lines were in smaller type below a paragraph that prohibited
unauthorised reproduction and did not have due prominence. The Press
Council would not say whether the offending copying comprised a breach of
copyright but held that lifting the text was unprofessional, clearly plagiarism
and unfair to the website.

Privacy of accident victims in a public place

The vulnerability of accident victims in public has recently been recognised
by a majority of the Press Council.62 The Press Council’s second principle is
that ‘everyone is entitled to privacy of person’ unless there are ‘significant
matters of . . . public interest’ and also ‘those suffering from trauma or grief
call for special consideration’. The complaint concerned a photograph on the
front page of the weekend Manawatu Standard that accompanied a report
about a car accident in which two people had been killed and three injured.
The photograph showed a woman who was the driver of one of the two cars
receiving help from firefighters and paramedics. She was clearly visible and
the headline was ‘Two Die and Three Taken to Hospital After Horror Crash’,
but the names of those who died had not been released at the time of
publication.

The overall image gave the Press Council majority much cause for concern.
It noted that people at the centre of important news events may at times be
identified, even though this may cause distress for those involved. However,
this requires intense and compelling public interest, such as photographs of
victims in the Christchurch earthquake. Here the woman was exposed to
readers at a time of vulnerability and helplessness and the newspaper could
not establish a sufficient level of public interest to justify publishing the
photograph and the invasion of privacy. Public interest in a report of a road
accident, even such a tragic accident, did not outweigh the vulnerability of the
family involved, especially when the names of those who had died had not
been released. The Press Council even went so far as to editorialise,
suggesting the face of the driver could easily have been pixelated so that she
was unable to be identified, or the photograph should not have been published
at all. The complaint was upheld on the grounds that privacy was not respected
and that a photograph showing a distressing or shocking situation was not
handled with special consideration for those affected.

Complaints by media against other media

Attempts to use the Press Council to protect reputation are not likely to be
successful unless there is a clear breach of the Press Council’s Principles. In
2012, Sky Television (‘Sky’) complained unsuccessfully that an editorial in
the Manawatu Standard had been unbalanced and inaccurate by inferring that
television coverage of sporting events such as the Olympics and rugby tests
had been harmed by Sky obtaining exclusive live rights.63 The Press Council

62 Campbell Family Against Manawatu Standard (Press Council, Case Number 2273, August
2012).

63 Sky Network Television Against Manawatu Standard (Press Council, Case Number 2286,
September 2012).
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refused to uphold the complaint, pointing out rather brusquely that the piece
was an editorial that was clearly marked as opinion both in the newspaper and
online. The editorial discussed the changes in sporting coverage over the years
and used rugby and the Olympics as examples and noted Sky as the main
pay-per-view provider in New Zealand. The effects of the loss of free live
sports coverage, especially compared with watching a delayed broadcast were
discussed. This did not require any corroboration from Sky. The Press Council
referred to a previous decision,64 to emphasise that editorials are an
opportunity for a newspaper to comment on an issue in the news and express
an opinion. Sky had an opportunity to respond via a letter to the editor but had
not done so.

Discrimination and diversity

Controversial columnist Michael Laws has breached Principle 6 of the Press
Council, which states:

Issues of gender, religion, minority groups, sexual orientation, age, race, colour or
physical or mental disability are legitimate subjects for discussion where they are
relevant and in the public interest, and publications may report and express opinions
in these areas. Publications should not, however, place gratuitous emphasis on any
such category in their reporting.

Instances of stepping over the line are rare. However Laws, in discussing
‘feral families’ in his Sunday Star-Times column, expressed the view that he
saw such families as a threat to society, and went on to suggest that there was
‘an anti-social destruct specifically within Maoridom that shows no sign of
abating’. The Press Council considered that to condemn an entire race without
further explanation was a breach of its Principles. Two Press Council members
did not agree because they thought the level of racial commentary was not
insistently insulting or hate-filled.65 However, the Press Council unanimously
upheld seven complaints made about a Paul Holmes column in The Weekend
Herald in February 2012 headed ‘Waitangi Day a Complete Waste’ in which
Holmes made a number of generalisations about the Maori race while
contending that the national holiday was a ‘bullshit day’ and ‘a day of lies’.66

Use of file photographs

Use of stock images kept on file requires care to ensure inaccuracy does not
result. A complaint made against the Hurunui News was upheld in relation to
a picture accompanying a story about a proposed large irrigation pond which
was described in the story.67 The complainant argued the picture was a tranquil
scenic one akin to a low-lying duck-shooting pond, in contrast to the proposed
dam which would have extensive walls and would be 1000 metres high. The
majority of the Press Council agreed the image was misleading. It also noted

64 Trinette Tawse Against The Manawatu Standard (Press Council, Case Number 2134, August
2010).

65 Michael Harcourt Against Sunday Star-Times (Press Council, Case Number 2253, May
2012).

66 Diane White Against The Weekend Herald (Press Council, Case Number 2260, May 2012).
67 Scott Baker Against Hurunui News (Press Council, Case Number 2271, August 2012).
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the increasing use of stock images and cautioned against indiscriminate use.
If a stock image is to be used it must be suitably ascribed, of direct relevance
to the story, and not misleading.
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