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A.  Overview and Definition
1  Over 30 national constitutions refer to stateless persons in some way, although none 
contains a definition of a stateless person. However, Article 1 of the Convention on the 
Status of Stateless Persons 1954 defines a stateless person as ‘a person who is not 
considered as a national by any State under the operation of its law.’ This definition is 
widely regarded as customary international law (van Waas 72).

2  The inherent nature of statelessness means that it is difficult to be accurate about 
precise numbers, but it is estimated that there are between 10 million and 15 million 
stateless people around the world (UNHCR (2018) 51; ISI 2). Significant populations of 
stateless persons include Rohingya in Myanmar, Bidun in the Middle East, Roma in Europe, 
Kurds in the Middle East, individuals from the former Soviet bloc, Palestinians, those of 
Haitian descent in the Dominican Republic, and Nubians in Kenya. There are also groups of 
nomadic peoples who are stateless such as the Bajau Laut in eastern Sabah and the Moken 
in southern Thailand and Myanmar (see also → constitutionalism and nomadic people). The 
large majority of stateless persons live in situ, meaning that they live in their country of 
habitual residence. A smaller proportion of stateless persons can be found in the migratory 
context, particularly as a result of forced displacement.

3  There are various causes of statelessness. One of the major causes is → racial 
discrimination, with minority ethnic groups comprising a large proportion of the world’s 
stateless population (→ protection of ethnic minorities). Other causes include armed 
conflict, gender discriminatory nationality laws (→ gender discrimination), arbitrary 
deprivation of → citizenship, state succession, lack of birth registration, and inter- 
generational statelessness.

4  Statelessness and the absence of citizenship result in an individual lacking the very ‘right 
to have rights’ (Arendt 296). A stateless person lacks a legal identity and this interferes 
with the enjoyment of a range of civil, political, economic, social, and cultural rights. This is 
despite the fact that many human rights provisions in constitutions provide that they apply 
to ‘everyone’. Statelessness can lead to deportation, lack of access to government-funded 
services such as health care and education, and an inability to own property, get 
government jobs, or practise in certain professions (Albarazi and van Waas 49). Stateless 
persons are also vulnerable to smuggling and trafficking. Statelessness can lead to forced 
displacement of whole population groups, and thus contribute to regional instability.

5  The concept of statelessness is closely related to the concepts of citizenship and 
nationality. A stateless person is someone without citizenship or nationality (de iure 
statelessness) or without effective citizenship or nationality (de facto statelessness). The 
constitutions of many states make explicit provision for citizenship and nationality, and a 
number also provide for the grant of citizenship to people who would otherwise be 
stateless.

B.  Historical Background
6  Statelessness is a concept as old as the concept of → sovereignty itself. Regulation of 
citizenship flows from the principle of state sovereignty. Determining who is entitled to the 
benefits of citizenship has long been regarded as within the exclusive domain of states. 
Thus, Article 1 of the 1930 Hague Convention on Certain Questions Relating to the Conflict 
of Nationality Laws provided that ‘[i]t is for each state to determine under its own law who 
are its nationals,’ and Article 2 stated that ‘[a]ny question as to whether a person possesses 
the nationality of a particular State shall be determined in accordance with the law of the 
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State.’ In recent years however, international law, particularly international human rights 
law, has imposed some limits on states’ freedom in this area.

7  The international community recognized statelessness as a serious issue in the aftermath 
of the Second World War. The UN Secretary-General’s 1949 Study on Statelessness noted 
that statelessness was connected to → genocide, armed conflict, persecution, and racism. 
Stateless persons and → refugees were seen as two sides of the same problem, ie ‘an 
absence of international protection’ (Edwards and van Waas (2014b) 290). However, the 
international community regarded the needs of refugees as more pressing at the time and 
so the Convention relating to the Status of Refugees was adopted in 1951, with the issue of 
stateless persons deferred. Although the Convention relating to the Status of Stateless 
Persons was adopted only three years later, the international community nevertheless 
largely neglected statelessness as an international protection problem for the following four 
decades (Edwards and van Waas (2014b) 290).

C.  International Regulation of Statelessness
8  Two international treaties focus on the issue of statelessness. The 1954 Convention on 
the Status of Stateless Persons is concerned with identification of those who are stateless 
and providing protection and assistance for them. It responded to the large-scale 
displacement and denationalization that accompanied the Second World War and left 
hundreds of thousands of people without state protection (van Waas 65). The 1961 
Convention on the Reduction of Statelessness is concerned with avoiding statelessness by 
preventing it in three specific contexts—acquisition of nationality at birth; loss, deprivation, 
or renunciation of nationality in later life; and preventing statelessness upon state 
succession.

9  Aside from the two statelessness conventions, a number of international human rights 
treaties contain provisions on nationality and statelessness. Article 15 of the foundational 
→ Universal Declaration of Human Rights (1948) provides that everyone has ‘the right to a 
nationality’ and no one shall be arbitrarily deprived of that nationality nor deprived of the 
right to change one’s nationality. Specific protections in human rights treaties include 
Article 5 of the Convention on the Elimination of Racial Discrimination 1965, Article 24 of 
the → International Covenant on Civil and Political Rights (1966), Article 9 of the 
Convention on the Elimination of All Forms of Discrimination against Women (1979), 
Articles 7 and 8 of the Convention on the Rights of the Child (1989), Article 29 of the 
International Convention on the Protection of the Rights of all Migrant Workers and 
Members of Their Families (1990) (see → migrant workers), and Article 18 of the 
Convention on the Rights of Persons with Disabilities (2006).

10  In addition to international treaties, a number of regional treaties also make provision 
for nationality and the prevention of statelessness. These include Article 20 of the 
→ American Convention on Human Rights (1969), Article 6 of the African Charter on the 
Rights and Welfare of the Child (1990), the European Convention on Nationality (1997), 
Article 6 of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights 
of Women in Africa (2003), Article 29 of the → Arab Charter on Human Rights (2004), 
Article 7 of the Covenant on the Rights of the Child in Islam (2005), and the European 
Convention on the Avoidance of Statelessness in Relation to State Succession (2006).

11  In 2014, to coincide with the 60th anniversary of the 1954 Convention on the Status of 
Stateless Persons (see also → stateless persons), the United Nations High Commissioner for 
Refugees (→ Refugees, United Nations High Commissioner for (UNHCR)) adopted the 
Global Action Plan to End Statelessness 2014-24 (‘Plan’). The ambitious aim of the Plan is 
‘to bring an end to statelessness within 10 years by resolving existing situations and 
preventing the emergence of new cases of statelessness’ (UNHCR (2014) 4). The Plan 
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encourages states to take one or more of ten actions to contribute to eradication of 
statelessness, and notes that ‘[b]ecause the causes, profile and magnitude of statelessness 
vary, not all Actions are required in all countries’ (UNHCR (2014) 4). In the constitutional 
law context, actions of particular note in that they may require constitutional amendment 
are resolving existing major non-refugee situations of statelessness (Action 1), ensuring that 
no child is born stateless (Action 2), removing gender discrimination from nationality laws 
(Action 3), and preventing denial, loss, or deprivation of nationality on discriminatory 
grounds (Action 4).

D.  National Regulation of Statelessness
12  Prompted in part by these international developments, an increasing number of 
constitutions refer to stateless persons. Although constitutions typically do not contain a 
definition of a stateless person, over 30 constitutions refer to stateless persons in some way. 
These references typically arise in four contexts.

13  First, constitutional provisions on citizenship sometimes provide that citizenship will be 
granted if someone would otherwise be stateless, or that there will be no deprivation of 
citizenship if the consequence would be to leave a person stateless. See for example, Basic 
Law of the Federal Republic of Germany: 23 May 1949 (as amended 13 July 2017), Article 
16(1) (Ger), and Constitution of the Republic of Zimbabwe: May 22, 2013, Article 39(3) 
(Zim).

14  Second, there are references to the rights and freedoms of citizens also being available 
to stateless persons. See for example Constitution of the Republic of Angola: 21 January 
2010, Article 25 (Angl), and Turkmenistan Constitution: 26 September 2008 (as amended 
14 September 2016), Article 11 (Turkm).

15  Third, sometimes there are constitutional exclusions from rights protections for 
stateless persons. So, for example, Constitution of Georgia: 24 August 1995 (as amended 23 
March 2018), Article 33(2) (Geor) enables the state to impose restrictions on the political 
activity of stateless persons, and Constitution of Mongolia: 13 January 1992 (as amended 
May 2001), Article 6(3) (Mong) limits the ability of stateless persons to own → natural 
resources.

16  Fourth, some constitutions refer to stateless persons alongside refugees and asylum 
seekers (→ asylum, diplomatic) as being able to seek asylum or receive protection from 
expulsion or deportation. See for example Constitution of the Republic of Croatia: 22 
December 1990 (as amended 6 July 2010), Article 33 (Croat), and Constitution of Ukraine: 
28 June 1996 (as amended 2 June 2016), Article 26 (Ukr).

E.  Comparative Case Studies
17  This section first considers three countries with significant in situ stateless populations 
and examines the way the constitutional framework of each country has been used to either 
marginalize or better protect stateless persons. The three countries discussed are 
Myanmar, Dominican Republic, and Kenya. The rationale for this selection is that each 
country has taken a different approach to its stateless population—ranging from violent 
persecution in Myanmar, to the use of legal and bureaucratic practices to render people 
stateless in the Dominican Republic, to recent inclusion of stateless persons in Kenya.
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18  After these three country studies, this section then considers the situation of two 
significant and protracted statelessness situations in the Middle East and North Africa 
region (‘MENA’) whose situations traverse international borders—the stateless Kurds and 
the stateless Palestinians. The MENA region has a high level of statelessness due to post- 
colonial legacies, the creation of Israel, the Arabization movement, demographic 
manipulation by leaders, gender discriminatory nationality laws, and the influence of 
present-day conflicts and instability (Albarazi (2017) 19). The Kurds and the Palestinians 
are the largest stateless populations in the MENA region.

1.  Myanmar
19  The Rohingya population of Myanmar is one of the world’s largest stateless populations. 
UNHCR data shows more than 1.5 million stateless Rohingya living either in Myanmar or 
forcibly displaced in Bangladesh at the end of 2017 (UNHCR (2018) 24-5, 66; ISI 1-2). This 
number does not include those Rohingya forcibly displaced to other countries such as India, 
Malaysia, Pakistan, Saudi Arabia, and Thailand (ISI 1). The marginalized and vulnerable 
position of Rohingya has been exacerbated by periodic outbursts of violence and mass 
displacement in 1978, 1991-2, 2012, 2016, and 2017. The constitutional provisions and 
associated citizenship legislation of Myanmar have been one factor in the wider socio- 
political context contributing to the precarious and vulnerable situation of Rohingya.

20  Myanmar attained independence from Britain in 1948. Section 11 of the Constitution of 
the Union of Burma: 24 September 1947 set out four situations in which citizenship was 
recognized. Although differing interpretations of these four situations are available in terms 
of how these provisions applied to Rohingya, it seems clear that most Rohingya would at 
least have been eligible for recognition as citizens under the 1947 Constitution because 
they were born and lived in British Burma prior to 1942 (Parashar and Alam 98-9). 
However, many Rohingya did not apply for recognition of citizenship under the associated 
Union Citizenship (Election) Act 1948 in the belief that they were already citizens by birth, 
and many who did apply were rejected (Parashar and Alam 100).

21  A military coup d’état in 1962 led to an authoritarian system which adopted the second 
Constitution of the Union of Burma: 3 January 1974. Article 145 of the 1974 Constitution 
provided that to gain citizenship, one must be a person born of parents who were both 
nationals of Myanmar or who had been vested with citizenship according to existing laws. 
The 1974 Constitution did not directly deny citizenship to Rohingya but it removed the 
provision of the 1947 Constitution that permitted Rohingya to gain citizenship on the basis 
that they lived in British Burma prior to 1942 (Parashar and Alam 100). Subsequently the 
‘highly discriminatory’ 1982 Citizenship Law was enacted, although not fully implemented 
(Kyaw 269). This established three classes of citizens (full, associate, naturalized)—none of 
which Rohingya were eligible for (Parashar and Alam 102).

22  In 2008, Myanmar’s third constitution was adopted following a series of pro-democracy 
demonstrations in 1988 and the formation of the State Law and Order Restoration Council 
in 2001. Article 345 of the Constitution of the Republic of the Union of Myanmar: 29 May 
2008 (as amended 22 July 2015) (Myan) requires that to be a citizen one has to prove either 
that one was born of parents ‘both of whom’ are nationals of the Republic of the Union of 
Myanmar or that one was already a citizen on the day the Constitution came into force. This 
provision represented a ‘dramatic narrowing-down’ of the grounds on which citizenship 
could be claimed compared to the previous two constitutions (Parashar and Alam 102). It 
means that a Rohingya now has to prove either that their parents are citizens or that they 
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are already a citizen, but most Rohingya are not able to do this as they do not hold any 
documentation to show that they are nationals of Myanmar.

23  The experience of Rohingya in Myanmar illustrates the way in which constitutional 
provisions alongside citizenship laws, policies, and administrative practices have been used 
to render many Rohingya either de iure or de facto stateless. Although the 1947 
Constitution appeared to recognize citizenship for Rohingya, the 1974 and 2008 
Constitutions and the 1982 Citizenship Law narrowed the scope for citizenship for 
Rohingya. The consequence is that today, Rohingya are regarded as neither minority nor 
citizen, and so, aside from some individual exceptions, are stateless persons. What is also 
notable is that although constitutional provisions may work to recognize citizenship, they 
can be undermined by ‘intentional failure to implement the law’ (Kyaw 271). When set 
alongside a backdrop of entrenched ‘exclusion, neglect and scapegoating’ (Human Rights 
Watch (2009) 6), the outcome has been catastrophic.

2.  Dominican Republic
24  The Americas is the region in the world where statelessness is least prevalent, with the 
notable exception of the Dominican Republic. The reason why statelessness has historically 
been less common in the Americas is the widespread use of the ius soli principle for the 
grant of citizenship (Blake 102). The Dominican Republic, with an estimated stateless 
population of 133,770 in 2015 (UNHCR (2016) 57), therefore stands out. Of particular note 
is the way in which the government has used constitutional provisions and constitutional 
court decisions, supported by bureaucratic practice, to intentionally render people stateless 
in the Dominican Republic.

25  Article 8 of the Constitution of the Dominican Republic: 1929 (Dom Rep) granted 
citizenship to all persons born in the country regardless of their parents’ race, ethnic origin, 
or → immigration status. Article 8 also included an exception to ius soli citizenship for 
children born to persons ‘in transit’ (→ rights of children). However, in subsequent years, 
ius soli citizenship rights were slowly eroded in relation to Haitian migrants and 
descendants of Haitian immigrants—partly via use of the ‘in transit’ exception, and partly 
via widespread discriminatory bureaucratic practices (Blake 106).

26  In 2004, the General Migration Law No 285-04 (Dom Rep) was enacted which provided 
that ‘non-residents’ would be considered ‘in transit’ for purposes of determining the right to 
citizenship of children born in the Dominican Republic. The impact of this law was to 
formalize what had become bureaucratic practice. Law No 285-04 undermined the ius soli 
citizenship principle in Article 8 of the 1929 Constitution, and legalized the previous de 
facto and bureaucratic system of statelessness for Haitian migrants and their descendants.

27  In Girls Yean and Bosico v Dominican Republic (2005) (IACtHR), the → Inter-American 
Court of Human Rights (IACtHR) held that Law No 285-04 and the denial of citizenship 
rights to children of Haitian migrants amounted to racial discrimination. It also found 
violations of the right to juridical personality, the right to humane treatment, the right to a 
name, the right to nationality, and the right to equal protection. The Dominican Republic 
refused to comply with the Court’s judgment; instead the Dominican Senate issued a 
resolution rejecting the decision (Blake 110).

28  In 2010, the ‘in transit’ exception to nationality was included in Article 18 of the 
amended Constitution of the Dominican Republic (Constitution of the Dominican Republic: 
January 26, 2010). The implementation of the ‘in transit’ exception to nationality was then 
challenged in the Constitutional Court in 2013. The Constitutional Court upheld the ‘in 
transit’ exception and thus sanctioned the formal revocation of the citizenship rights of 
persons born to undocumented migrants (Decision TC 168/13 (2013) (Dom Rep). The Court 
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held that all ‘nonresidents’ were ‘in transit’ and therefore their children, although born in 
the Dominican Republic, were not entitled to citizenship. This decision was estimated to 
result in an additional 200,000 stateless persons who were predominantly black and of 
Haitian origin (Blake 107).

29  In response to domestic and international condemnation following Decision TC 168/13, 
a new Naturalization Law was enacted in 2014 (Law No 169-14). This aimed to restore the 
citizenship rights of some of those left stateless by the 2013 decision. However, Law No 
169-14 has been criticized as ‘riddled with design and implementation flaws that have 
thwarted the re-nationalization process, and which continue to prevent individuals from 
exercising their right to nationality’ (Human Rights Watch (2015) 7). UNHCR has reported 
that the steps taken by the government to confirm Dominican nationality through the 
validation of birth certificates of individuals born in the country to two migrant parents, 
resulted in 20,872 individuals being issued with Dominican civil documents by the end of 
2017 (UNHCR (2018) 69).

30  Constitutional Court Decision TC 168/13 and Law No 169-14 were criticized by the 
IACtHR in Expelled Dominicans and Haitians v Dominican Republic (2014) (IACtHR). The 
Court found that Decision TC 168/13 retroactively deprived persons of their citizenship in a 
discriminatory manner and violated the rights to recognition of juridical personality, to a 
name and to a nationality. Following the IACtHR decision, the Dominican Republic 
Constitutional Court issued Decision TC 256/14 (2014) (Dom Rep) declaring that the legal 
instrument that purported to recognize the IACtHR’s jurisdiction was never approved by 
Congress, and so was void, with the result that the Dominican Republic was not bound by 
any of the IACtHR’s decisions.

31  The 2013 and 2014 rulings of the Constitutional Court on stateless persons and the 
jurisdiction of the IACtHR ‘not only display its blatant disregard for the most basic human 
rights, but also its willingness to ignore long-standing legal principles and snub 
international courts and commissions’ (Blake 113). Although the Constitution was amended 
in 2015, the provisions on nationality and citizenship remain unaltered. The consequence is 
that in 2019, Haitian migrants and descendants of Haitian migrants in the Dominican 
Republic remain in a vulnerable and marginalized situation.

3.  Kenya
32  Kenya has a number of different groups of stateless people, but two groups have 
recently been recognized as citizens. The first group are those rendered stateless by gender 
discriminatory nationality laws. Under the Constitution of Kenya: 12 December 1963 (as 
amended 2008) (Kenya), although women could confer nationality to their children born in 
Kenya on an equal basis with men, if a child was born overseas, only a Kenyan father could 
confer nationality. Kenyan women who gave birth outside Kenya to a child with a non- 
Kenyan father were not able to transfer their nationality to the child. In practice, this 
discriminatory approach to citizenship for children born outside Kenya ‘contributed to 
discriminatory attitudes and restrictions on transmission of nationality by women who gave 
birth inside Kenya’ (Equal Rights Trust 16). This discrimination against women (and their 
children) was removed in the Constitution of Kenya: 27 August 2010 (Kenya). Article 14 
now provides, ‘a person is a citizen by birth if on the day of the person’s birth, whether or 
not the person is born in Kenya, either the mother or the father of the person is a citizen.’ 
Article 14 is applied with retroactive effect so that children born to Kenyan mothers 
overseas before the new Constitution came into force should also be considered Kenyan 
nationals (Equal Rights Trust 16). The 2010 Constitution also permits dual nationality which 
had previously been prohibited. Despite this constitutional amendment, practical barriers 
remain to full implementation of the new law. These include lack of awareness of the new 
law among both potential beneficiaries and officials tasked with implementation of the law, 
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corruption by officials, and practical obstacles to retroactive application (Equal Rights Trust 
17-9).

33  The second group of people who were previously stateless but are now able to access 
citizenship in Kenya are the Makonde. The Makonde are estimated to number around 4,000 
and trace their origins to northern Mozambique. The community was originally descended 
from labourers who were recruited by the British during the colonial period. Other 
Makonde in Kenya are descendants of exiled freedom fighters and refugees from the 
Mozambique civil war. Despite most being resident in Kenya since independence in 1963, 
they were not recognized as citizens. In 2017, the President of Kenya directed that 
provisions in the Kenya Citizenship and Immigration Act 2011 that give stateless persons 
resident in the country since 1963 (and their descendants) the right to be registered as 
Kenyan nationals be applied to the Makonde. The President also officially recognized the 
Makonde as the 43rd tribe of Kenya, cementing the claim of future generations of Makonde 
to be recognized as citizens.

34  Despite this progress in reducing statelessness, UNHCR estimates that there remain 
18,500 stateless people in Kenya (UNHCR (2018) 65). These include the Pemba, the Galjael, 
the Shirazi, the Shona, the Nubian people, as well as groups of individuals of Burundian, 
Congolese, Indian, Somali, and Rwandan descent.

4.  Stateless Kurds in the MENA Region
35  There are a number of causes of statelessness of the Kurdish population in the MENA 
region. During nation-state formation in the Middle East in the twentieth century, the 
Kurdish population essentially missed out on a state of its own, and was left straddling 
Armenia, Iran, Iraq, Syria, and Turkey. The Kurdish population was also affected by the 
‘Arabization’ movement that swept the MENA region in the 1960s and 1970s. For example, 
driven by this Arabization movement, a Syrian census conducted in 1962 in the Al-Hasake 
region resulted in approximately 120,000 people or 20 per cent of Syrian Kurds losing their 
citizenship (Al Barazi and Tucker 92). Two groups of stateless Kurds were created—those 
who were registered as ajanib (foreign) and those who were not registered at all, known as 
maktoumeen (hidden) (Al Barazi and Tucker 92). Subsequently, the Constitution of Syria: 13 
March 1973 (Syria) declared that Syria was an ‘Arab Republic.’ This was followed by state- 
based discrimination and persecution including prohibitions on use of language, traditional 
festivals, wearing of traditional clothes, and refusal to register children with Kurdish names 
—all aimed at suppressing the ethnic identity of the Kurdish community (Albarazi (2013) 14 
). The Arabization movement also resulted in Kurdish statelessness in Iraq with Decree 666 
in 1980 denationalizing up to 300,000 Faili Kurds. Many of these people were forced across 
the border into Iran which resulted in decades of exile and statelessness. Others became 
non-citizens in their own country.

36  Some of the pro-Arab laws and policies which contributed to Kurdish statelessness have 
since been reversed as a result of shifts in the national political climate. For example, in 
Iraq, the 1980 Decree was repealed in 2006 following the fall of Saddam Hussein. This 
meant that Faili Kurds were able to reacquire their citizenship and return to Iraq if they 
wished. A similar reversal took place in Syria. In 2011, at the onset of the Arab Spring, the 
Syrian government adopted Decree 49 which provides for the grant of citizenship to ajanib 
Kurds ‘to encourage loyalty and quell disloyalty’ (Albarazi (2017) 8).

37  Despite these initiatives, Kurdish statelessness remains a significant problem. Kurds 
have been described as ‘the world’s largest non-state nation’ (McGee (2014) 171) or the 
‘People without a Country’ (Chaliand). Today, Kurds are the fourth largest ethnic group in 
the MENA region, numbering between 25 million and 35 million. However, a permanent 
political solution in the form of a Kurdish state is not on the horizon. Instead, those Kurds 
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who are stateless remain at the mercy of geopolitics in the MENA region and beyond. 
Constitutional protection in most MENA states is weak. For example, Article 48 of the 
Constitution of the Syrian Arab Republic: 26 February 2012 (Syria) simply provides that 
‘the law shall regulate the Syrian Arab citizenship.’ The conditions for acquiring or losing 
citizenship are thus left to be regulated by legislation alone. Protection of Kurds in the 
Constitution of Iraq: 15 October 2005 (Iraq) is more fulsome, and includes recognition of 
Kurdish as one of Iraq’s two official languages (Art. 4). However, even where statelessness 
has been reversed and citizenship granted, ‘Kurds continue to suffer from the results of 
years of exclusion and victimization’ (McGee (2016) 8). Beyond national constitutions, 
commentators have identified a regional challenge in the form of the ‘current disunity in 
tackling statelessness’ (Al Barazi and Tucker 98) and suggested that what is needed in the 
MENA region to respond to statelessness are regional networks and initiatives (Al Barazi 
and Tucker 98; Akram). Such initiatives may in the future lead to an improvement in the 
situations for both the stateless Kurds and stateless Palestinians, perhaps even including 
constitutional protection.

5.  Stateless Palestinians in the MENA Region
38  The → Arab-Israeli Conflict that followed the British mandate withdrawal from Palestine 
and the establishment of the State of Israel in 1948 has resulted in significant displacement 
of the Palestinian population. The establishment of Israel and the exodus of Palestinians in 
the war that followed resulted in 85 per cent of the pre-war population being displaced 
outside the territory claimed by Israel, while the rest remained inside the territory (Akram 
419). For those Palestinians who remained within Israel’s territory, subsequent Israeli laws, 
notably the Declaration of the Establishment of the State of Israel: May 14, 1948, the 1950 
Law of Return, and the 1952 Nationality Law, ensured that it was virtually impossible for 
Palestinians to meet the requirements of obtaining Israeli nationality.

39  The nationality status of Palestinians today remains complex and contested. A 
Palestinian perspective is that Palestinians remain as de iure nationals of Palestine, illegally 
occupied by Israel, and, for those who are outside historic Palestine, their nationality 
remains to be claimed when they return to the territory (Akram 420). This view is supported 
in part by the League of Arab States Protocol for the Treatment of Palestinians in Arab 
States (the Casablanca Protocol), adopted in 1965. This Protocol set out provisions for the 
treatment of Palestinians in host Arab states—they were to be granted rights, but denied 
full naturalization in order to retain ‘their Palestinian nationality’. This Protocol has resulted 
in a policy of non-naturalization of Palestinians in host countries in the MENA region. Under 
this approach, Palestinians are de facto stateless, if they are stateless at all (Akram 420). 
While this approach may have made sense in 1965, as time has gone on, it has left 
generations of Palestinians with no nationality.

40  Another view of Palestinian nationality is that those Palestinians outside the territory of 
Israel are refugees persecuted by Israel and/or de iure stateless persons. From the 
international law perspective, a Palestinian ‘is not considered as a national by any State 
under the operation of its law,’ and so unless those Palestinians have acquired Israeli or 
other nationality, they are regarded as de iure stateless persons under international law 
(Akram 421).

41  In 2019, 5.5 million Palestine refugees are registered with the → United Nations Relief 
and Works Agency for Palestine Refugees in the Near East (UNRWA). The majority are 
refugees from the 1948 war and their descendants, with a smaller number being refugees 
and their descendants from the 1967 war. Around one-fifth of these refugees live in 58 
refugee camps in Jordan, Lebanon, Syria, Gaza, and the West Bank. Approximately 4 million 
Palestinians live outside Israel and beyond the UNRWA mandate and have either acquired 
nationality in a host state or remain as stateless and/or refugees. Many of these live in host 

http://gr2tq4rz9x.search.serialssolutions.com?sid=oup:law&genre=book&title=Statelessness Displaced: Update on Syria's Stateless Kurds&date=2016
http://gr2tq4rz9x.search.serialssolutions.com?sid=oup:law&genre=article&atitle=The Search for Protection for Stateless Refugees in the Middle East: Palestinians and Kurds in Lebanon and Jordan&title=International Journal of Refugee Law&date=2018&spage=407&volume=30&issue=


From: Oxford Constitutions (http://oxcon.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber: 

University of Canterbury; date: 20 April 2020

states in the MENA region. The legal status, residency, and civil rights of Palestinian 
communities in host Arab countries have become ‘increasingly uncertain’ (Shiblak 8). The 
statelessness factor is a key reason for this. For example, there were over half a million 
stateless Palestinians in Syria, but with the onset of conflict in 2011, their statelessness 
status made their situation extremely vulnerable both within Syria, and outside Syria 
following displacement (ISI (August 2019) 19). The reason that many Palestinians remain 
stateless despite being born and raised in other MENA countries is a combination of legal 
exclusion and policies which seek to restrict access to nationality. In addition, some 
Palestinians actively choose to remain stateless so as not to relinquish their claim to the 
right to return to Palestine (Al Barazi and Tucker 89). Finding a durable solution to 
Palestinian statelessness seems unlikely in the near future given the links between 
Palestinian statelessness on the one hand, and Palestinian statehood on the other.

F.  Comparative Assessment
42  Statelessness is currently receiving increased attention from the international 
community, academics, and non-governmental organizations. In part this is due to UNHCR’s 
Global Action Plan and also to advocacy campaigns such as UNHCR’s #IBelong Campaign 
and the Global Campaign for Equal Nationality Rights. In some countries, this has resulted 
in positive developments to reduce or eradicate statelessness. UNHCR reported that in 
2017, 56,500 stateless people in 29 countries acquired nationality, with ‘significant 
reductions’ in the number of stateless people in the Philippines, Russia, Sweden, Tajikistan, 
and Thailand (UNHCR (2018) 53). Another positive development is increased awareness of 
gender-neutral nationality laws (Albarazi and van Waas 49), with gender discriminatory 
nationality laws having ‘toppled like dominoes’ around the globe in recent years (Albarazi 
and van Waas 49-50). There are now only 25 countries which still maintain gender 
discriminatory nationality provisions in their laws and constitutions (UNHCR (2019) 2).

43  While such developments are positive, an estimated 70,000 children are currently born 
into statelessness each year (ISI 1). In addition, statelessness continues to emerge in new 
contexts. First, some states have responded to the threat of → terrorism with deprivation of 
citizenship for those engaged with terrorist organizations. Second, some international 
commercial → surrogacy arrangements are resulting in children being born stateless, with 
neither the state of the surrogate mother nor the state of the commissioning parent(s) 
conferring citizenship at the time of birth (Achmad). There is also concern that some states 
are using statelessness as ‘a strategy of slippery statecraft meant to deter migration and 
design the citizenry that a given state has the political will to protect’ (Petrozziello 213). In 
addition, it cannot be overlooked that discrimination against ethnic minorities remains one 
of the key drivers of statelessness. Most of the intractable statelessness situations arise in 
the context of entrenched discrimination against ethnic minorities. Looking to the future, 
statelessness will be relevant in the context of climate change in terms of the status of 
persons who may no longer have a physical territory on which to live (McAdam).

G.  Conclusion
44  The concept of statelessness and the stateless person as an individual is relatively 
invisible in the study of constitutional law and comparative constitutional law, other than as 
an adjunct to citizenship and nationality. This invisibility has been mirrored for many years 
at the international level, with international statelessness law ‘the clear runt of the 
international legal regime’ (Edwards and van Waas (2014a) 1). Increased attention to 
international statelessness law, especially with UNHCR’s Decade to Eradicate Statelessness 
2014-24, may lead to closer study of statelessness within constitutions. After all, the 
relationship between individuals and their government is premised on nationality, so the 
stateless person remains very much an anomaly within constitutional law. It is also 
primarily national law rather than international law which regulates nationality, and so 
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statelessness merits further study within the domain of constitutional law, and, especially 
given the transnational nature of many statelessness situations, comparative constitutional 
law.

45  That said, given the complexity and multi-faceted nature of statelessness, simply 
amending a constitution will not necessarily ‘fix’ statelessness in any given situation. While 
statelessness may be partially remedied through legal means including constitutional 
provisions, nationality laws, and constitutional court decisions, such legal remedies can be 
hindered by bureaucratic practice, discrimination, and negligence.
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